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SPECIFICITIES OF JUDICIAL CONSIDERATION
OF CASES ON ESTABLISHING FACTS RELEVANT
TO THE PROTECTION OF FAMILY RIGHTS AND
INTERESTS

Abstract. Purpose. The purpose of the article is to clarify the specificities of judicial consideration
of the cases on establishing facts relevant to the protection of family rights and interests. Results. The
consideration of the case on establishing facts relevant to the protection of family rights and interests on
the merits is completed by additional explanations of the persons involved in the case, after hearing which
the court decides to complete the clarification of the circumstances of the case and verification of their
evidence and proceeds to the court debate. Based on the court decision to make changes, additions or
corrections to the civil registry, the relevant changes are made, which are specified in the court decision. In
particular, following court decisions on establishing the facts of registration of marriage, divorce, adoption,
paternity (maternity), kinship between individuals, birth of a person at a certain time, appropriate changes
shall be made to the civil registry of birth, marriage and divorce. In case of submission to the Department
of the State Civil Registry Office of a foreign court decision on amendments, renewal, cancellation
of the Civil Registry, the issue of its implementation is resolved in accordance with the current legislation
of Ukraine and allowing for the requirements of international treaties of Ukraine on the provision of legal
assistance, consented by the Verkhovna Rada of Ukraine as binding. Conclusions. It is concluded that
the court decision on establishing a fact relevant to the protection of family rights and interests has
prejudicial value not only within the specific purpose established by court, but also in all other cases where
it is required to confirm the relevant fact, regardless of the specific circumstances that caused the need
to establish it in court, as well as the parties involved in the case. The legal force of a court decision
made in cases on establishing facts relevant to the protection of family rights and interests, according
to its objective limits, extends to the fact, the presence or absence thereof the court established during
the consideration of the case. Therefore, the conclusions of the court on this fact, enshrined in the court
decision, have prejudicial value for other cases, including the cases of lawsuit proceedings.

Key words: court decision, family, husband, wife, marriage, state registration.

1. Introduction

A court proceeding in a civil case is the main,
central stage of the civil procedure. At this stage
of civil procedure development, the court per-
forms the tasks of civil proceedings, which
were set before it and consist in fair, impartial
and timely consideration and resolution of civil
cases in order to protect violated, unrecognised
or disputed rights, freedoms or interests of indi-
viduals, rights and interests of legal entities,
interests of the state.

We advocate the legal literature’s perspec-
tive that a court proceeding achieves its goal
only if it is conducted in strict accordance

© T. Kashperska, 2022

with the requirements of civil procedure leg-
islation, in compliance with the procedural
form, which is a guarantee of justice in civil
cases and ensures the protection of the rights
and interests of individuals, legal entities, state
andpublicinterests(Komarov, Bihun, Barankova,
2011).

2. Court hearing as a procedural form
of the judicial consideration of cases

Based on the specifics of a separate pro-
ceeding in cases on establishing facts relevant
to the protection of family rights and interests,
the provisions of civil procedure legislation
of Ukraine, according to the rules of which

1



8/2022
CIVIL LAW AND PROCESS

the court proceeding in such cases is conducted,
can be classified into:

1) provisions of civil procedure legislation
that regulate the general procedure for judi-
cial consideration of the cases in all categories
of cases;

2) provisions of civil procedure legislation
that regulate the procedure for judicial consid-
eration of the cases in cases of individual pro-
ceedings;

3) provisions of civil procedure legislation
regulating the procedure for proceedings in
cases of establishing legally relevant facts (Civil
Procedure Code of Ukraine, 2004).

Such a three-level regulatory model
of proceedings on establishing facts relevant
to the protection of family rights and interests
determines the procedural features of the court
proceeding of relevant cases.

The procedural form of the court proceeding
is a court hearing, which should be held only in
a specially equipped courtroom — a courtroom.
The court hearing as a procedural form of court
proceeding consists of several parts: 1) prepara-
tory; 2) consideration of the case on the merits;
3) court debates; 4) making and pronounce-
ment of the court decision.

These components of the court session
are aimed at achieving the intermediate goals
of the court proceeding and combine the pro-
cedural actions of the court and participants in
the civil procedure. At each stage of the court
proceeding, the court resolves a certain range
of issues and performs the tasks set (Bychkova,
Biriukov, Bobryk, 2009).

The preparatory part of the court proceed-
ing is intended to check the possibility of con-
sidering the case in court at the present time,
with the existing composition of the court,
the participants of the civil procedure who
appeared in court, and the evidence available
in the case, as well as to ensure further con-
sideration of the case on the merits (Bilousov,
Bohdan, Hetmantsev, 2014).

According to paragraph 20 of the Reso-
lution of the Plenum of the Supreme Court
of Ukraine ‘On the application of civil proce-
dure legislation in the consideration of cases
in the court of first instance’ No. 2 of June 12,
2009 (Resolution of the Plenum of the Supreme
Court of Ukraine on the application of provi-
sions of civil procedure legislation in the con-
sideration of cases in the court of first instance,
2009), checking the attendance of the persons
participating in the case, the court establishes
whether those who were not present were noti-
fied of the time and place of the court hearing
in compliance with the requirements of the law,
whether the persons participating in the case
were served with summonses within the period

8

specified in Part 4 of Article 74 of the Civil
Procedure Code of Ukraine. Moreover, in case
of failure to appear at the court hearing of a per-
son participating in the case, duly and in the pre-
scribed manner notified of the date of the court
hearing, the issue of the possibility of court
proceeding is decided allowing for the require-
ments of Articles 169, 224 of the Civil Proce-
dure Code of Ukraine.

The peculiarity of the preparatory part
of judicial consideration of the cases in cases
on establishing facts relevant to the protection
of family rights and interests is that, taking
into account the personal non-property nature
of family legal relations, which, in its turn,
determines the inalienability of the relevant
rights and interests, allowing for the possibil-
ity of considering the case with such appear-
ance of persons, the court at the preparatory
part of the court hearing, as a rule, recognises
the appearance of persons participating in cases
on establishing facts relevant to the protection
of family rights and interests, mandatory.

Establishing the identity of the partici-
pants in the proceeding, who appeared in court,
the court on the basis of the passport, service
certificate or other identification document,
shall find out their surname, name and pat-
ronymic, date of birth, occupation and place
of residence. Other information or the scope
of powers of certain participants in the pro-
ceeding (for example, a representative of a legal
entity, witness, expert, specialist) is clarified on
the basis of certain rules of procedure legislation
in order to ensure the establishment of the pres-
ence (absence) of circumstances that exclude
the possibility of participation in the proceed-
ing, or family and other relations with the par-
ties, which affect the assessment of evidence
(Resolution of the Plenum of the Supreme
Court of Ukraine on the application of provi-
sions of civil procedure legislation in the con-
sideration of cases in the court of first instance,
2009).

In addition, as noted in Part 1 of Art. 235
of the Civil Procedure Code of Ukraine, dur-
ing the consideration of cases of separate pro-
ceedings, the court shall explain to the partic-
ipants in the case, their rights and obligations,
to assist in the implementation and protection
of the rights, freedoms or interests of natural
persons or legal entities guaranteed by the Con-
stitution and laws of Ukraine, to take measures
for comprehensive, complete and objective clar-
ification of the circumstances of the case.

Along with the above procedural actions,
the court during the preparatory part of the judi-
cial consideration of the cases on establishing
facts relevant to the protection of family rights
and interests, in accordance with the general
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rules of civil proceedings, performs other actions
regulated by Articles 163-172 of the Civil Pro-
cedure Code of Ukraine. The preparatory part
of the court proceeding of such cases is com-
pleted by explaining the rights and obligations
to other participants in the civil procedure.

Consideration of the case on the merits
is the second stage of judicial consideration
of the cases to establish facts relevant to the pro-
tection of family rights and interests, during
which the actual circumstances of the case are
clarified.

Relying on the analysis of the provisions
of the civil procedure legislation of Ukraine,
which regulates the general and special proce-
dures for judicial consideration of cases of spe-
cial proceedings, including cases on establishing
facts relevant to the protection of family rights
and interests, it can be argued that the consid-
eration of such cases is essentially characterised
by the following features of the procedural form:

1. Conducted both with the participation
of the applicant and other persons concerned
who provide their explanations regarding
the presence or absence of the fact established
by the court, guided by the principle of compe-
tition, which operates in a somewhat ‘truncated’
form (Civil Procedure Code of Ukraine, 2004).

In this regard, we should agree with
SN. Abramov that the specificity of consid-
eration on the merits of cases on establish-
ing legally relevant facts is that the principle
of adversarial proceedings in such cases is not
applied or is applied in a limited form. If no one,
except the applicant, is involved in the case,
the applicant does not compete with anyone
before the court, the consideration of the case
on the merits takes place only with the partici-
pation of the applicant. When other parties con-
cerned are involved in the case, in these events,
although there are elements of competition, but
there is no ‘competition’, which we observe in
the cases of lawsuit proceedings. This is due to
the fact that in special proceedings other par-
ties concerned do not protect their subjective
rights, and the circumstances of the case are not
as familiar to them as in civil law disputes. In
this state of affairs, the court shall show special
initiative and activity in clarifying the actual
circumstances of the case (Abramov, 1948).

Therefore, other parties concerned practi-
cally make explanations if they know the cir-
cumstances of the case. However, this does not
mean that in other cases these participants in
the proceeding may be deprived of the right
to give explanations — they should be given
the opportunity to provide their explanations
on the case with reference to the evidence, as
well as to express their opinion on the explana-
tions and motions of the applicant (Eliseikin,

1973). Furthermore, the content of the explana-
tions of other parties concerned may be differ-
ent: in their explanations, they can both support
the position of the applicant and express objec-
tions to the existence of the fact established
by the court. However, this does not mean
the emergence of a dispute of right. Accord-
ing to S.Ya. Fursa, this can only be a question
of determination by the judge of the possibility
of a dispute of right’ (Fursa, 1997);

2. Aimed at clarifying a two-level group
of circumstances that form the subject matter
of proof in such cases, and which are determined
by the provisions of both procedure and sub-
stantive legislation.

Namely: during the consideration of cases
on establishing the facts relevant to the pro-
tection of family rights and interests on merits,
the court shall establish:

1.1) general circumstances that form
the subject matter of proof in such cases, such
as: a) according to the law, such facts give rise
to legal consequences, that is, the emergence,
change or termination of personal or property
rights of citizens depend on them; b) the leg-
islation in force does not provide for another
procedure for their establishment; c¢) the appli-
cant has no other opportunity to obtain or
restore a lost or destroyed document certifying
a fact of legal significance; d) the establishment
of the fact is not connected with the subsequent
resolution of the dispute of right;

2.1) special circumstances that form
the subject matter of proof in each particular
case, namely:

a) in cases of establishing the fact of kinship
between individuals: the existence of the fact
of kinship between individuals; the absence
of state registration of this fact by the State
Civil Registry Office; the reasons for which this
fact has not been registered; the purpose for
which the applicant needs to establish this fact;

b) in cases of establishing the facts of regis-
tration of marriage, divorce, adoption: the fact
of registration of marriage, divorce, adoption;
the absence of the relevant record in the State
Civil Registry Office; refusal to restore it
or the possibility of its restoration only on
the basis of a court decision; the purpose for
which the applicant needs to establish this fact;

¢) in cases of establishing the fact of pater-
nity (maternity): the fact of paternity (mater-
nity); the fact of death of a man who was not
married to the child's mother (the fact of death
of a woman who considered herself the child's
mother); making an entry about the father
of the child in the Book of Birth Registration
by the surname of the mother, and the name
and patronymic of the father of the child -
at the behest of the mother; making an entry

9
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about the mother of the child whose parents are
unknown, by the decision of the guardianship
and custody authority; the purpose for which
the applicant needs to establish this fact;

d) in cases of establishing the fact of a sin-
gle household of a man and a woman without
marriage: the fact of a single household of a man
and a woman without marriage; reasons for
the impossibility of obtaining documents cer-
tifying the fact of a single household of a man
and a woman without marriage; the purpose
for which the applicant needs to establish
this fact;

e) in cases of establishing the fact of birth
of a person at a certain time: the fact of birth
of a person at a certain time; impossibility
of registration of the fact of birth by the State
Civil Registry Office; the purpose for which
the applicant needs to establish this fact.

3) Characterised by the ‘key’ role of writ-
ten means of evidence, which confirm most
of the circumstances of the case, such as:

a) the impossibility of restoring the lost doc-
ument certifying the ‘sought’ fact, in most cases
of establishing facts relevant to the protection
of family rights and interests, shall be confirmed
by a relevant certificate;

b) the existence of a civil registry deter-
mined by law (of the fact of death of the child's
mother (father), the fact of making an entry
about the child's father in the Book of Birth
Registration under the mother's surname,
while the name and patronymic of the child's
father — at the instruction of the mother, as
well as making an entry of the mother of a child
whose parents are unknown, by the decision
of the guardianship and custody authority)
in cases of establishing the fact of paternity
(maternity) shall be confirmed by the relevant
certificates of their state registration;

¢) the absence in the relevant civil regis-
try of records of marriage, divorce, adoption,
birth of a person at a certain time is confirmed
by the relevant certificates issued by the State
Civil Registry Office.

The consideration of the case on establishing
facts relevant to the protection of family rights
and interests on the merits is completed by
additional explanations of the persons involved
in the case, after hearing which the court
decides to complete the clarification of the cir-
cumstances of the case and verification of their
evidence and proceeds to the court debate.

Therefore, court debates are the third stage
of the judicial consideration of the cases on
the establishing facts, relevant to the protec-
tion of family rights and interests, during which
persons involved in the case make speeches
(oral appeals to the court and participants in
the process, which contain their assessments

10

and thoughts regarding the course of considera-
tion and resolution of a civil case in court).

According to a widespread opinion, during
the court proceeding of cases on establishing
legally relevant facts judicial debates are absent
(Bilousov, Bohdan, Hetmantsev, 2014), due to
the absence of a dispute of right.

We do not advocate this approach. Court
debates are a mandatory part of the court
hearing, aimed at identifying the final claims
of the applicant and parties concerned and sum-
marise the results of the judicial consideration
of the case.

The last part of the judicial consideration
of the cases on establishing facts relevant to
the protection of family rights and interests is
the making and declaration of the court deci-
sion, carried out on the basis of the general rules
of civil proceedings, except for the provisions on
the content and legal force of such a decision.

According to paragraph 8 of the Resolution
No. 14 of the Plenum of the Supreme Court
of Ukraine of December 18, 2009 ‘On the court
decision in a civil case’ (Resolution of the Ple-
num of the Supreme Court of Ukraine On a court
decision in a civil case, 2009), the decision taken
in the case shall be exceptionally complete,
clear, precise, set out in the sequence estab-
lished by Article 215 of the Civil Procedure
Code of Ukraine, and shall contain an introduc-
tory, descriptive, reasoning and operative parts.

Therefore, the general structure of a court
decision in cases on establishing facts relevant
to the protection of family rights and inter-
ests is classical. In addition, the introductory
and descriptive parts do not differ in the specif-
icities of the procedural form. At the same time,
the reasoning and operative parts do have such
specificities.

For example, the reasoning part should
contain an analysis of the evidence collected
in the case, a statement of the circumstances
of the case, established by the court on the basis
of this evidence, as well as references to the pro-
visions of law guiding the court during the con-
sideration of the case. Moreover, the reasoning
part of the decision in such cases should not
contain a conclusion on the rights and obliga-
tions of the persons involved in the case. The
court shall limit itself to indicating whether
the applicant's request to establish a certain fact
is subject to be satisfied and whether such fact is
legally relevant (Eliseikin, 1973).

In the operative part, the court states
the presence (or absence) of the fact requested
by the applicant. An indication of the purpose
of establishing the fact may be contained in both
the reasoning and operative parts of the decision.

Regarding the prejudicial significance
of the purpose of the fact established by
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the court, it is commonly believed in the legal
literature that a court decision in such cases is
characterised as prejudicial within the estab-
lished specific purpose. However, some facts
established by a court decision, which are
subject to registration by the State Civil
Registry Office, are indirectly prejudicial
(Fursa, 1997).

We have a different perspective on this
issue. The court decision establishes a specific
legal fact. The indication of the purpose of its
establishment in the relevant statement is only
a confirmation that this fact is of legally rele-
vant. And if this fact gives rise to several legal
consequences, the court decision on estab-
lishing the fact can be used in all cases where
it is required to confirm this fact, regard-
less of the specific circumstances that caused
the need for its judicial establishment, as well as
the parties involved in the case. Therefore, for
example, a court decision establishing the fact
of a single household of a man and a woman
without marriage can be used both for inher-
itance and for other purposes (confirmation
of the right of joint ownership of property
acquired during cohabitation, confirmation
of the emergence of rights and duties for mutual
maintenance, etc.

3. Specificities of the court decision on
establishing a fact relevant to the protection
of family rights and interests

Another issue that should be underlined
regarding the making of a court decision on
establishing a fact relevant to the protec-
tion of family rights and interests is the limits
of the legal force of such a decision.

According to Ya.S. Stutin, the statement
about the exclusiveness of the court decision,
which established a legal fact, is not refuted by
the fact that the court is not bound by this deci-
sion when considering a civil case on a dispute
of right arising from this fact. This is explained
by the fact that during the consideration of a case
on establishing a legal fact, the court does not
touch upon the legal relations associated with it.
In addition, the legal force of the court decision
on establishing a legal fact applies to the appli-
cant, but cannot be extended to the other party
in the civil dispute between it and the applicant
because it did not and could not participate in
a separate proceeding when the case on estab-
lishing a legal fact was considered. If he/she had
participated, then there would be no decision
itself, since the court would be obliged to ter-
minate the consideration of the case on estab-
lishing a legal fact in the manner of a separate
proceeding due to a dispute of right related to
this fact (Shtutin, 1956).

In this regard, S.V. Byrdina argues that con-
sidering the decision of the court on establishing

the fact asa court decision, the legal force thereof
may be changed by the decision of the same or
any other court in the consideration of another
case in the course of a claim, we come to the con-
clusion that one of the basic principles of justice,
that is, the principle of objective truth, is not
fulfilled when considering cases on establishing
facts (Byrdina, 1954).

R.E Kallistratova adds the following to
the above arguments: the supporters of the first
perspective argue about the possibility of verifi-
cation of the fact established in the court deci-
sion in the course of a claim, but they say noth-
ing about how the results of such verification
should find external expression. Therefore,
the court decision on establishing a legally
relevant fact shall be irrefutable, exclusive
and binding in full (Kallistratova, 1958).

In this discussion we advocate the latter
perspective and, along with PE Eliseikin’s
opinion (Eliseikin, 1973), argue: the legal force
of a court decision made in cases on establishing
facts relevant to the protection of family rights
and interests, according to its objective limits,
extends to the fact, the presence or absence
thereof the court established during the consid-
eration of the case. Therefore, the conclusions
of the court on this fact, enshrined in the court
decision, have prejudicial value for other cases,
including the cases of lawsuit proceedings.

It should be noted that the court's deci-
sion in cases on establishing facts relevant to
the protection of family rights and interests
comes into force according to the general rules
specified in Article 223 of the Civil Procedure
Code of Ukraine, namely: after the expiration
of the deadline for filing an appeal, if the appeal
has not been filed. If an appeal is filed, the deci-
sion, if not overruled, comes into force after
the case is considered by the court of appeal.

After the court decision on establishing
facts relevant to the protection of family rights
and interests enters into force, it is subject to
execution.

According to H.L. Osokina, court deci-
sions in cases of separate proceedings due to
their stating nature do not require the issuance
of a writ of execution, but are implemented by
sending a copy of such a decision, which has
entered into force, to the body in which the fact
established by the court is subject to state reg-
istration, and (or) is the ground for issuing
the relevant document (Osokina, 2004).

In connection with the above specificities
of implementation of court decisions in cases on
establishing legally relevant facts, some schol-
ars emphasise that these court decisions do not
have a feature of enforceability.

For example, H.K. Kriuchkov argues that
the court issues to the applicant not a writ

11
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of execution, but a copy of the decision, which
the applicant submits to the relevant author-
ity competent to resolve issues regarding
the applicant's rights arising from the legal fact
established by the court (Kriuchkov, 1956). A
similar position is advocated by PF. Eliseikin
(Eliseikin, 1973).

Regarding the specifics of the implementa-
tion of court decisions on establishing legally
relevant facts, S.Ya. Fursa writes: ‘Such deci-
sions are characterised by binding nature
and are implemented outside the stage of com-
pulsory judicial enforcement. The implemen-
tation of decisions in cases of this category by
the relevant authorities implies indirect coer-
cion, which differs from the direct coercion
for decisions on prescribing the state bodies
and notaries to be liable in case of their unlaw-
ful refusal to take the necessary actions’ (Fursa,
1997).

On the contrary, S. Rakhmonov empha-
sises that the enforceability of court decisions
should be understood not only as the possibility
of direct coercive influence on the obliged per-
son, but also the possibility of any implementa-
tion of the decision to exercise the rights of par-
ties concerned (Rakhmonov, 1982). One cannot
but agree with this.

It should be noted that most of the decisions
made in such cases establish the facts subject to
state registration in the Civil Registry Offices.
For example, these are decisions to establish:
the facts of registration of marriage, divorce,
adoption; the fact of paternity (maternity);
the fact of kinship between individuals; the fact
of birth of a person at a certain time.

According to parts 1-3 of Article 9
of the Law of Ukraine ‘On the State Civil Regis-
try Office’ (Law of Ukraine On The State Civil
Registry Office, 2010), the state civil registry
is performed in order to ensure the exercise
of the rights of an individual and official recog-
nition and confirmation by the state of the facts
of birth of an individual and his/her origin,
marriage, divorce, change of name, death. The
state civil registry is performed by drawing up
the civil registry, that is, documents of the State
Civil Registry Office, which contain personal
information about the person and confirm
the fact of state registration of the civil registry.

The procedure for making amendments
to the civil registry is regulated by the Rules
for making amendments to civil registry,
their renewal and cancellation, approved by
the Order of the Ministry of Justice of Ukraine
No.96/5 of January 12,2011 (Order of the Min-
istry of Justice of Ukraine On the approval
of the Rules for making changes to the civil reg-
istry, its renewal and annulment, 2011).

On the basis of the court decision to make
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changes, additions or corrections to the civil
registry, the relevant changes are made, which
are specified in the court decision. In particular,
on the basis of court decisions on establishing
the facts of registration of marriage, divorce,
adoption, paternity (maternity), kinship
between individuals, birth of a person at a cer-
tain time, appropriate changes shall be made to
the civil registry of birth, marriage and divorce.

In case of submission to the Department
of the State Civil Registry Office of a foreign
court decision on amendments, renewal, can-
cellation of the civil registry, the issue of its
implementation is resolved in accordance with
the current legislation of Ukraine and allowing
for the requirements of international treaties
of Ukraine on the provision of legal assistance,
consented by the Verkhovna Rada of Ukraine as
binding.

In the event that the civil registry sub-
ject to be amended in connection with estab-
lishing the facts of registration of marriage,
divorce, adoption, paternity (maternity),
kinship between individuals, birth of a per-
son at a certain time, as well as supplement-
ing and correcting the information contained
therein was drawn up by the competent author-
ity of a foreign state with which Ukraine has
not concluded an agreement on legal assis-
tance and legal relations in civil and family
matters, or if the legislation of a foreign state
establishes a different procedure for making
changes from that provided by the legislation
of Ukraine, or if it is impossible to send it by
the authorities of a foreign state (natural dis-
aster, military actions, etc.), which is confirmed
by the relevant documents, the civil registry is
preliminary renewed by the State Civil Regis-
try Office at the applicant's place of residence.
The competent authority of the foreign state
shall be notified of the renewal of the civil
registry and the relevant changes to it (Order
of the Ministry of Justice of Ukraine On
the approval of the Rules for to the civil registry,
its renewal and annulment, 2011).

In accordance with paragraph 2.22
of the Rules for making changes to the civil reg-
istry, its renewal and cancellation, after making
amendments to the civil registry, the applicant
is reissued or sent for delivery to the Civil Reg-
istry Office at his/her place of residence a cer-
tificate of state civil registry. The certificate
is stamped ‘Repeatedly’. The State Registra-
tion Certificate submitted by the applicant for
amendments shall be cancelled and destroyed in
accordance with the established procedure.

A different enforcement procedure is pro-
vided for court decisions on establishing the fact
of a single household of a man and a woman
without marriage. This fact is not subject to
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state registration, and therefore a copy of such
decision shall be submitted by the applicant
and other parties concerned to the relevant
authority in order to obtain the desired legal
result (for example, to a notary to confirm
the right to inheritance in the fourth line
of heirs by law).

4. Conclusions

The court decision on establishing
a fact relevant to the protection of family
rights and interests has prejudicial value not
only within the specific purpose established
by court, but also in all other cases where it is
required to confirm the relevant fact, regard-

less of the specific circumstances that caused
the need to establish it in court, as well as
the parties involved in the case.

The legal force of a court decision made
in cases on establishing facts relevant to
the protection of family rights and inter-
ests, according to its objective limits, extends
to the fact, the presence or absence thereof
the court established during the consid-
eration of the case. Therefore, the conclu-
sions of the court on this fact, enshrined in
the court decision, have prejudicial value for
other cases, including the cases of lawsuit
proceedings.
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Abstract. Purpose. The purpose of the article is to analyze the foreign experience of administrative
and legal provision of notarial secrecy and the possibility of its use in Ukraine. Results. The relevance
of the article is that the development of a democratic and legal state requires awareness of the peculiarities
and features of legal institutions, which have been forming at various stages of society’s development. The
use of the legal experience of foreign countries enables to improve the regulatory mechanism for certain
legal relations. Accordingly, the notarial system in Ukraine, in particular its constituent parts, cannot
progress in isolation and should follow the general trends of its development in the European notary
system. The Latin notarial system includes more than fifty countries that are united in the International
Union of Latin Notaries, which is an international non-governmental organisation created to promote,
coordinate and develop notarial activity in the world. It is emphasised that French notaries are lawyers
of wide specialisation, and they have a monopoly on the execution of certain acts. These include acts
of sale of real estate, division of property upon divorce, inheritance and donation, marriage contracts. In
addition, one of the most important functions of notaries in France is consulting in the field of taxation.
When clients contact them on these issues, they comprehensively analyse the situation and try to find
the best options for its solution in full compliance with French law. Conclusions. It is clarified that
the legislative ambiguity in the United States regarding the regulatory mechanism for notarial activities
does not allow us to clearly trace the preservation of notarial secrecy. However, it is certain that this
shall be required, as it fully ensures the rights of a person applying for a notarial act. It is concluded that
the Anglo-American type of notary organisation is characterised by provisions based on legal customs.
Notaries of this legal family mostly perform actions to confirm certain facts (for example, dates), or to
store original documents, at the request and consent of the parties concerned. The competence of notaries
includes only the certification of documents and signatures. The Anglo-Saxon (Anglo-American) type
of notary is characterised by being based on precedents formed by legal practice, and not on codified legal
regulations, as well as provides for the possibility of using any evidence.
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1. Introduction mechanism for certain legal relations. Accord-

A democratic and legal state cannot develop
without understanding the peculiarities and fea-
tures of legal institutions, which have been form-
ing at different stages of the development
of society. The use of legal experience of foreign
countries enables to improve the regulatory

© V. Krasnohor, N. Derevianko, 2022

ingly, the notarial system in Ukraine, includ-
ing its components, cannot develop in isolation
and should follow the general trends of the devel-
opment of the European notary system.

The Latin notarial system includes more
than fifty countries that are united in the

15



8/2022
CIVIL LAW AND PROCESS

International Union of Latin Notaries, which
is an international non-governmental organisa-
tion created to promote, coordinate and develop
notarial activity in the world.

The purpose of the article is to ana-
lyze the foreign experience of administra-
tive and legal provision of notarial secrecy
and the possibility of its use in Ukraine.

2. Administrative and legal regula-
tion of notary activities in Italy, Germany
and France

The country with the most effective notarial
system is Italy. In essence, the activity of nota-
ries in Italy is to interpret the will of the par-
ties when they intend to draw up a contract
in accordance with the law and relevant pro-
visions, which significantly reduces legal risks
(Le funzioni del Notaio, 2017). Italy has one
of the oldest notary laws in force (“legge nota-
rile”, 1913), according to which a notary is
an official who performs the functions of accept-
ing or issuing documents. In this regard, the role
of documenting and certifying documents per-
formed by the notary is extremely important,
thereby protecting the public trust, accurately
representing the will of the parties, showing
confidence in what has been said and done in
his/her presence, reproducing the full identity
of what is written in the document (Il ruolo del
notaio in Italia e la differenza con I'Inghilterra,
2017).

A notary in Italy is an official authorised by
the Italian State to register all types of contracts
concluded between legal entities and individu-
als and to certify the last will of individuals, giv-
ing these acts the status of an official document.
A notary operates in the field of family legal rela-
tions; real estate (purchase and sale of houses
and apartments, offices, land, warehouses,
workshops, donations, division, mortgage, etc;)
establishment and changes in the company’s
charter (transition to private or corporate form,
establishment and closure of firms, amendments
to the charter, assignment and lease of the com-
pany, etc.) The competence of Italian notaries is
subject to strict checks by the state, which con-
tributes to the security of its activities in rela-
tion to residents and non-residents of the coun-
try (Notarius v Italii — osobennosti professii,
2020).

Italian legislation does not contain a con-
cept of “notarial secrecy”. Instead, the Code
of Professional Ethics of the notary contains
a paragraph entitled “On secrecy”, paragraphs
38-39 of which oblige the notary to respect
“professional secrecy” in the course of his/her
activities, as well as to take all possible actions
to preserve it (Consiglio Nazionale del Notariato,

2008).
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The Spanish legislation pays special
attention to the control of compliance with
the requirements for admission to the profession
of notary. This is due to the fact that Spanish
notaries are characterised as “high class” law-
yers. They perform purely notarial functions
and spend the rest of their time teaching at uni-
versities and drafting legislation. The direct
drafting of contracts and the provision of addi-
tional notarial services is mainly carried out
by lawyers. In this regard, Spain has relatively
high requirements for candidates for the posi-
tion of notary. In addition, they shall pass five
exams: civil, commercial, mortgage (real estate
transactions), notary, administrative law
and procedure, each of which includes both
theoretical and practical parts. Upon successful
passing of the exams, the candidate is allowed
to participate in the competition (Kohutych,
2018, p. 155). The winners of the competition
receive a diploma of notary on behalf of the King
of Spain and the right to practice notarial
activity. Control functions over the proper
performance of notaries” duties at the central
level are concentrated in the National Council
of the Spanish Notary, and at the local level -
in the regional notary chambers (Martyniuk,
2015, pp. 99).

The modern notarial system in Germany
is also the result of a long development. The
notarial system in Germany has been formed for
a long time, and its specificity is due to the fac-
tors of historical formation of the State. For
example, the Left Bank of the Rhine applied
the French notary system, in Bavaria it was
forbidden to simultaneously hold the positions
of a notary and a lawyer, in Prussia notarial
acts could be performed by notaries-lawyers
and notaries, and in the North and Central
German lands only lawyers worked as notaries
(Rajman, 2004, pp. 50—56).

The specificity of the German notarial sys-
tem is the absence of a single regulatory act that
would regulate the notarial process and the right
of notaries to charge tariffs. In addition to
the Federal Notary Regulation, there are many
special legal regulations that supplement it. The
certification process is regulated by the Law on
the Establishment of Mandatory Forms of Doc-
umentation and the costs and tariffs by the Law
on the Costs and the Voluntary Jurisdiction.
Both laws, together with the Federal Regula-
tion on Notaries, define the status of the notary
in the general legal system (Ilina, 2013, p. 151).

Not only German citizens can be notaries.
Notaries can conclude cooperation agreements
with each other, according to which they will
perform in the same premises. Profit from such
activities is received in equal shares. A novice
notary is obliged to work for 5 years in the dis-
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trict where he/she first registered, and only after
that the district can be changed. Acting nota-
ries have an advantage over candidates for reg-
istration in the district, so candidates usually
first register in a small settlement, and after
5 years try to change the district (Official web-
site of the Chamber of Notaries of Ukraine,
(2018).

A notary in Germany has broad powers: cer-
tification of documents, signatures of persons
and copies of documents; issue powers of attor-
ney, which are entered into a single register;
register newly created legal entities, or make
changes to the statutory documents of existing
ones; certify the conclusion of a marriage con-
tract; provide legal support for real estate trans-
actions.

France played a significant role in the for-
mation of the notarial system. As for the mod-
ern French notarial system, its organisational
structure consists of three levels. The first level
is the national level, represented by the Supe-
rior Council of Notaries of France. The second
is regional, represented by the Regional Coun-
cil of Notaries. The regional level is formed in
the same regions where there are regional courts
of appeal. And the third level is departmental,
which characterised by the Notary Chamber
of the Department, established in one or more
departments of France. A special feature for
all the above structures is that they are profes-
sional public associations based on compulsory
membership of notaries (Ordinance of France
on the status of a notary, 1945).

The French model, on the contrary, pro-
vides for the initiative of the notary him /herself
from the moment the interested person applies
to him/her. The notary and his/her numerous
assistants fully take care of all the clients’ con-
cerns, starting from collecting the necessary
documents, negotiating with other interested
parties, drawing up and certifying the document
and ending with the registration of the notarial
act in the competent authorities. The French
model is a conveyor belt with an individual
approach, where the notary and the employ-
ees of the notary office provide the legal result
desired by the client. Naturally, such a “flexible”
approach is not without its drawbacks. Ignoring
formalism sometimes underestimates the public
law component of the notary profession, which
can become the basis for a one-sided attitude
of the notary to the performance of his/her
duties (Ilina, 2013, pp. 148—152).

French notaries are lawyers of wide special-
isation, and they have a monopoly on the exe-
cution of certain acts. These include acts of sale
of real estate, division of property upon divorce,
inheritance and donation, marriage contracts.
In addition, one of the most important functions

of notaries in France is consulting in the field
of taxation. When clients contact them on these
issues, they comprehensively analyse the situa-
tion and try to find the best options for its solu-
tion in full compliance with French law.

The participation of the notary, whois a fidu-
ciary of his/her clients, is subject to professional
secrecy. This obligation, which applies to him/
her in the same way as to any employee of his/
her office, concerns the drawing up of acts, as
well as the exchange of correspondence or oral
confidential information. Any breach of this
obligation entails criminal, civil and discipli-
nary sanctions (Organization and role of nota-
ries in France, 2018, p. 22).

French legislation, in particular Law
2004-130 of February 11, 2004, the Monetary
and Financial Code in Article L 561-1 CMF
protects the secrecy of legal advice provided by
anotary, but obliges notaries to notify the public
prosecutor of the Republic of the actions taken
if they suspect the criminal origin of the funds,
used in transactions of purchase and sale of real
estate, enterprises, opening bank accounts, trust
management, etc. (Ilieva, 2006, p. 218).

The principles of notarial activities in
the countries of the Anglo-Saxon legal system
(Great Britain, USA, Australia, Singapore,
India, etc.) are quite different. Some scholars
separately distinguish several subtypes within
this type. For example, H.Yu. Hulievska distin-
guishes countries in which this system exists
in parallel with other legal systems (Argen-
tina, Bahrain, Brunei, Egypt, Cuba, Israel,
Denmark, Finland, etc.) (Hulievska, 2004,
p. 128).

3. Peculiarities of notarial activity in
the countries of the Anglo-Saxon legal system

The main characteristics of the Anglo-Saxon
notarial system are: the specifics of the regu-
latory registration of the notary institution in
therespective country;understandingofthe defi-
nition of “notary”; a list of requirements for
applicants for the position of a notary; the pro-
cedure for admission to the profession; charac-
teristics of the procedures for performing notar-
ial acts, both general and special; competence
of notary bodies (Ilina, 2013, p. 150).

Accordingto R. David and C. Joffre-Spinoza,
the United States of America and the United
Kingdomaretypicalrepresentativesofthe Anglo-
Saxon notarial system (David, Zhoffre-Spinozi,
1999, p. 53).

The peculiarity of the notarial system’s
organisation in the USA is the absence
of a single specialised state legal institution.
In general, there is no Federal legislation on
notaries in the United States, the main legal
aspects of the organisation of notarial activ-
ities in the United States are reflected in
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the model law of the United States “On Nota-
ries” and in the United States Uniform Law on
Notarial Acts, while a specific list of notarial
acts, requirements for persons, which intend to
perform notarial acts, the legal status of notaries
and the peculiarities of the organisation of their
activities are regulated by the laws of individ-
ual states. This is the reason for the diversity
and ambiguity of the notarial institution in
the United States (Bondarieva, 2006, p. 153).

Under US law, anotary is any person author-
ised by the State to perform notarial acts, who
exercises his/her or her competence either as
the main activity or simultaneously with other
types of business activities. In the first case,
the notary, as a rule, carries out his/her activi-
ties as an employee, and they are aimed at ser-
vicing the relevant enterprise or institution.
However, even in this case, the notary remains
independent in all matters of professional activ-
ity and retains the right to perform notarial acts
not related to the service of his/her employer
in his/her free time. In addition to notaries,
powers to perform notarial acts are granted by
the laws of certain states to certain officials who
can be conditionally divided into two groups:
persons whose competence is determined by
law and does not require additional confirma-
tion, and persons whose right to perform notar-
ial acts shall be confirmed in each case by local
regulations. The first of these groups of officials
includes judges, officers of the active military
forces of the United States, officers of foreign
military forces of the United States, officers
of foreign military forces, officials of consular
posts of a foreign state in the United States.
The second group of persons who have the right
to perform notarial acts only if they have
a special permit to do so, includes, for example,
the head of the federal prison (Bondarieva, 2006,
p. 154).

The analysis of the model legislation
of the United States allows concluding that
the competence of notaries under the United
States Model Law on Notaries includes such
notarial acts, the performance of which does
not require special legal knowledge and special
qualifications of the notary: acknowledgement,
that is, signing a document in order to give it
legal force, jurat, that is, certification of the fact
of acceptance of written testimony under oath,
affirmation, certification of legal facts, certifi-
cation of the fidelity of copies of documents,
protests of payment documents (Bondarieva,
2006, p. 153-159).

American notaries do not certify the cor-
rectness of the facts stated in the document,
but only certify the signatures on them. There-
fore, such “notarised” documents have no evi-
dentiary value neither in courts nor in state
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bodies. Such underdevelopment of the notary
system, on the one hand, causes a huge burden
on the courts, and on the other hand, minimizes
state interference in the notary system (Mar-
tyniuk, 2015, pp. 99).

Such legislative ambiguity in the United
States regarding the regulatory mechanism for
notarial activities does not allow us to clearly
trace the preservation of notarial secrecy. How-
ever, it is certain that this shall be required, as it
fully ensures the rights of a person applying for
anotarial act.

The organisation of control over notarial
activities in Florida is somewhat different from
the all-American model. State authorities here
are vested with much broader control powers,
which is due to the introduction of the civil
notary system since 1998 (civil-law notary).
Florida notaries have much broader powers
than their colleagues from other states: they
not only certify signatures on documents, but
also provide legal advice, certify the correct-
ness of the document content, execute powers
of attorney, etc. (Hulievska, 2004, p. 131).

Relying on the review of the notary sys-
tem in England, O.0. Vysiekantsev argues
(Vysiekanktsev, 2012, p. 412) that notaries
can be only persons who have a “certificate
of the right to act as a solicitor” or a notarial
certificate issued by a state body whose powers
include the decision of admission to the perfor-
mance of notarial acts (Judges of the provincial
courts of Canterbury and York). In general,
there are three classes of notaries: general nota-
ries (“notaries-scribes”), who have the right to
exercise their powers throughout the country,
district notaries (solicitors), who have the right
to perform notarial acts in the territory of a par-
ticular notarial district and church notaries,
who work in courts. All court registrars shall be
notaries and members of the Ecclesiastical Law
Society of England (Bondarieva, 2006, p. 154).
Notaries in England and Wales are the third
and oldest (notaries began their professional
activity in England in 1553) branch of the legal
profession, they are the owners of the official
seal and documents certified by them have evi-
dentiary value. Notaries in England and Wales
are public officials and their duties include
the following: preparing and executing private
and public authentic acts and legal documents,
which are sealed with the notary’s signature
and official seal and are accepted and recognised
throughout the world (The Notaries Society
of England and Wales, 2018).

As in the United States, British notaries
shall have professional indemnity insurance
for the entire period of validity of the certifi-
cate of the right to practice notary or solicitor’s
certificate by concluding insurance contracts
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in the amount of at least 100 thousand pounds
(Halsbury’s Laws of England, 2016, p. 201).

The subject competence of the British
notary is determined by its focus on servicing
external civil turnover, so the powers of nota-
ries in the UK include the following categories
of cases:

drafting and authenticating transactions,
including wills, certifying legal facts for their
subsequent validity both in the UK and abroad,;

certification of authenticity of copies of doc-
uments and signature of the person on the doc-
ument to give them evidentiary value;

keeping records of notarial acts (regis-
ters) containing the originals of all certified
and authenticated documents; issuing authen-
tic copies of certified and authenticated docu-
ments; taking oaths and declarations for further
use in court proceedings in the UK and abroad,;
making protests of bills of exchange; making
maritime protests, etc. (Silverman, 2001).

The British notary’s competence also
includes the certification of copies of documents
that are considered by courts and state bodies
both in the UK and abroad as original docu-
ments; protest of bills of exchange in non-ac-
ceptance, certification of non-payment of bills
of exchange, preparation of acts of payment
(Derhilova, 2017, p. 140).

The basic rules for the performance of notar-
ial acts by British notaries are as follows: prohi-
bition of unjustified refusal to perform a notar-
ial act; the need for fair, adequate remuneration
of the notary and the absence of an obligation
to act free of charge; impartiality of the notary
and prohibition to act in their own inter-
ests; impossibility to delegate their powers to
another person; the need to act in good faith
and in good faith within their own territorial
and subject matter competence, etc. (Derhilova,
2017, p. 140).

The procedure for admission to the profes-
sion of a notary has certain peculiarities: the pro-
fessional competence of a candidate for the posi-
tion of a notary is confirmed by a certificate for
the right to carry out the activities of a solicitor
or a certificate for notarial practice (Bondar-
ieva, 2006, pp. 153—159).

It is difficult to determine the main aspects
of ensuring notarial secrecy in the UK. In gen-
eral, it should be noted that there is no legis-
lative (statutory) protection of commercial
secrets, and, accordingly, there is no clear legal
definition of commercial secrets. However, this
branch of law, which includes certain elements
of regulatory mechanism for real and obligatory
rights, has been developing for 150 years on
the basis of judicial precedents and was called
law of confidence. It regulates, first of all, rela-
tions in the field of entrepreneurial activity, but
these provisions are also applied to protect state

secrets and privacy (Confidential information
in the legislation of foreign countries, 2014).

As in the United States, UK notaries are
required to have their professional activi-
ties insured for the entire period of validity
of the certificate by concluding an appropriate
insurance contract.

To sum up, it can be stated that
the Anglo-American type of notary organi-
sation is characterised by provisions based
on legal customs. Notaries of this legal family
mostly perform actions to confirm certain facts
(for example, dates), or to store original docu-
ments, at the request and consent of the parties
concerned. The competence of notaries includes
only the certification of documents and signa-
tures. The system of the Anglo-American type
is characterised by the fact that codified laws
are few, the sources of legal norms are mainly
precedents formed by legal practice. In order to
ensure the basic principle of civil turnover, that
is, freedom of transactions, it is possible to use
any evidence (Maikut, 2012).

Therefore, the analysis of the above types
of notaries reveals that the division of national
notaries into Latin notaries and Anglo-Saxon
notaries is conditional. There is no universal
(single correct) model of both the Latin type
notary and the Anglo-Saxon type notary, since
they are based on a set of features that distin-
guish one model of national notary from another
model, and, as a rule, are reflected in the sources
(forms) of regulatory mechanism for notarial
relations in foreign countries.

The rule of notarial secrecy is provided by
the legislation of many countries of the world.
In particular, according to Art. 23 of the Interim
Regulations of the People’s Republic of China on
Notarization, notaries who perform notarial acts
in notary offices are obliged to keep the secrecy
of notarial acts. At the conference of national
organisations of notaries of the European Union
in 1995 in Naples, the Code of Notary Ethics
was adopted, which enshrines a set of norms
common to all notaries of the European Union.
Paragraph 1.2.3 provides that as a fiduciary
of his/her clients, the notary is obliged to keep
the secrecy of the notarial act in accordance
with the applicable national legislation. The
obligation to keep the secrecy of notarial acts is
imposed not only on the notary, but also on his/
her colleagues who work with them in profes-
sional partnership, and employees; at the same
time, the provisions of the current national leg-
islation shall be observed. Regarding the Code
of Ethics, professor H. Schippel argues that
without the inclusion of the obligation to keep
the secrecy of the notarial act trust between
the notary and his/her clients is impossible,
and without such trust, in turn, it becomes
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impossible for the notary to properly perform
his/her official duties of notarisation and advis-
ing the participants in legal relations (Shippel’,
1997, pp. 11-15).

4. Conclusions

It was concluded that the Anglo-Ameri-
can type of the notarial system’s organisation
is characterised by provisions based on legal
customs. Notaries of this legal family mostly
perform actions to confirm certain facts (for

example, dates), or to store original documents,
at the request and consent of the parties con-
cerned. The competence of notaries includes
only the certification of documents and sig-
natures. The Anglo-Saxon (Anglo-American)
type of the notarial system is characterised by
being based on precedents formed by legal prac-
tice, and not on codified legal regulations, as
well as provides for the prospect of using any
evidence.
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3APYBIKHUIA TOCBI] AIMIHICTPATUBHO-IIPABOBOI'O
3ABE3IEYEHHS HOTAPIAJIbHOI TAEMHHII TA MOK/JINBOCTI
10T0 BUKOPUCTAHHS B YKPATHI

AHotanus. MeToto crarti € aHai3 3apyGiKHOTO JOCBiy aMiHICTPATHBHO-IIPABOBOIO 3a0e31eueH-
HsT HOTAPiaJbHOI TAEMHUIT Ta MOXKJIMBOCTI HOTO BUKOPUCTAHHS B YKPaili. AKTYalIbHICTh CTATTi MOJISITAE
B TOMY, 1[0 po30y/I0Ba JIEMOKPaTUYHOI Ta [PABOBOI IePKaBK He MOXKe BiOyBaTuch 6e3 yCBiIOMIeHHs
0co6IMBOCTEll Ta O3HAK [PABOBUX IHCTUTYTIB, (GOPMYBaHHS KX BiAOYBAJIOCh HAa PI3HUX €Tanax Po3BHU-
TKY CyCIIJIbCTBA. BUKOPUCTAHHS IIPABOBOTO I0CBi/Ty 3apyOiKHIX KPAiH A€ MOKINBICTH BIOCKOHATIOBA-
TH PeryJIoBaHHS THX UM IHIINX IPaBOBiHOCKUH. BiamosizHo, it po3BUTOK HOTapiaTy B YKpaiHi, 30Kpema
i 010 CKIaI0BUX YaCTHH, He MOKe BiOyBaTHCh i30JbOBAHO Ta MA€ CJIIIyBATH 3araJbHUM TEHAEHIIIsSM
HOTO PO3BUTKY €BPOTIENCHKOI HOTapiaabHOI cucTeMu. [0 ccTeMu IaTHHCHKOTO HOTapiaTy BXOAATD Oijib-
e TWSITAeCATH Kpaitn, Ski 06’erani y MisKHaApOAHIA cOI03 JIATHHCHKOTO HOTapiaty, SIKUi € MiKHapo/I-
HOIO HEYPS/I0BOIO OPTaHi3allieto, CTBOPEHOIO /T CIIPUSTHHS, KOOPAWHAI] I PO3BUTKY HOTAPiaabHOI islb-
HocTi y cBiti. Harosommeno, mo @panirysbki HOTapiycu — 1ie IOpUCcTH IMPOKOI crieriaisaltii, mppaomy Ha
0(opMIIEHHS IEBHUX aKTiB BOHM MAlOTh MOHONOJi0. /{0 TakMX HasexkKaTh aKTH KYIIiBJi-IIPOAAKY HEpY-
XOMOCTI, PO3/IiJly MailHa [IPY PO3JIyUeHH], YCIaAKyBaHHs Ta JapyBaHHs, HUoOHI foroopu. KpiM Toro,
OZIHI€I0 3 HalBasKIMBIIIMX (QYHKINN HoTapiyciB y DpaHilii € KOHCYIBTYBaHHs B 00J1aCTi OTIOAATKYBaHHSI.
[Tpn 3BepHeHHi 10 HUX KJTIEHTIB 3 IIUX MUTaHb BOHM KOMIIJIEKCHO aHAJI3yI0Th CUTYAILI0 i HAMaraloThes
3HANTH HAMOTI TUMAJBHITIT BapiaHTH ii PillleHHs B TOBHIH Bi/ITTOBITHOCTI 3 (hPAHITY3bKUM 3aKOHOIABCTBOM.
3’sicoBaHo, 1Mo 3aKoHO/IaBUa HeoiHo3HAuHIcTh B CIIA 1mozmo perymoBanHs HOTapiaabHOI MisTBHOCTI He
JI03BOJISIE O[HO3HAYHO MIPOCTEKUTH 3a0e31ieueH s 30epesKeH s HoTapiaibHol TaeMHuIi. [IpoTe neBHO 1110,
TaKa BUMOTA [IOBMHHA BUCYBATKCsI, OCKIJIbKU 1€ [IOBHOI MiPO0 3a0e3liedye mpasa JIOIUHY KA 3BepTa-
€ThCSI 32 BUMHEHHSIM HOTapiaibHOI /1il. 3p00JIeHO BUCHOBOK, 110 /IS aHTJIO-aMEPUKAHCHKOTO TUITY Opra-
Hizallii HoTapiaTy BJIACTHUBI MOJOKEHHsT, 3aCHOBaHI Ha MPaBoBUX 3Buvasix. Horapiycu 1i€ei mpaBoBoi cim'i
31€611b1IOr0 BUKOHYIOT i1 100 iATBEPKEHHS OKpeMuX (GakTiB (Hanpukiaz, gatn) abo 36epirats
OpUTiHANIB IOKYMEHTIB, 32 GaKaHHSIM 1 310010 3allikaByieHux oci6. Horapiyc HaiieH il TIOBHOBaKEeHHSI-
MM JIUIIE MO/I0 TIOCBITYeHHS JOKYMEHTIB 1 mifinuciB. {11 aHTI0CaKCOHCHKOTO (QHTI0-aMePUKAHCHKOTO)
THITY HOTApiaTy XapaKTePHUM € Te, 1110 BOHA 3aCHOBAHA Ha ITPelle/ICHTaX, YTBOPEHUX I0PUINYHOIO TIPAKTH-
KOIO, a He Ha KOJN(IKOBAHUX HOPMATHBHO-TIPABOBUX AKTaX, TAKOXK Mepei0ayae MOKIUBICTb KOPUCTYBa-
THCS GY/Ib-SIKIMU JIOKA3aMU.
KuouoBi ciioBa: HotapiaiibHa TaEMHUIIS, 3aKOHOJIABCTBO, HOTApiat, HoTapiycu, HoTapiaibHi fii, HoTa-
piasbHi fii.
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ISSUES OF THE COLLECTIVE WILL
OF LEGAL ENTITIES

Abstract. The article aims to determine the issues of collective freedom of will of legal entities. The
task of research is to find out about the functioning mechanism of the collective will of legal entities and its
differentiation from the will of employees and authorised representatives. Research methods. General
scientific and unique scientific methods of cognition are applied: logical (deduction and induction, analysis
and synthesis, abstraction and comparison); hermeneutic (regarding the understanding of scientific texts);
formal-dogmatic. Results. In contrast to psychology and philosophy, the study of collective will in law has
yet to become widespread. The article analyses signs of a legal entity to show that all of them are related
to the collective will of a legal entity. The paper shows that legal entities have a particular form of free will,
which is displayed in signs of a legal entity: 1) organisational unity; 2) registration by the requirements
of current legislation; 3) availability of civil legal capacity and legal capacity; 4) the opportunity to act
as a plaintiff and a defendant in court; 5) property separation of a legal entity; 6) the independent civil
liability of a legal entity; 7) participation in civil circulation on one’s behalf. Conclusions. The freedom
of will of a legal entity is the unification of the will of employees (representatives, founders, members,
participants) of a legal entity to represent its interests, make and implement decisions on its behalf
regarding participation in civil legal relations by taking actions or inaction, ordering sub-objective civil
rights and the performance of duties, as well as the possibility to bear legal responsibility for them. A
legal entity’s collective will consists of individuals” individual will (representatives, employees, founders,
members, and participants). The individual will of a person is absorbed by the collective will of a legal
entity when performing official duties and representing interests. Such an individual will be exercised
in the interests of a legal entity, in good faith and reasonably. All signs of a legal entity are related to its
collective will.

Key words: free will, legal entities, collective will, the autonomy of will, signs of a legal entity, civil
legal capacity, legal capacity.

1. Introduction

When studying the issue of free will, juris-
prudence, psychology, and philosophy focus
on its personification and connection with
a specific physical person. Of course, free will is
inherent in natural persons and manifests itself
during the realisation of their rights and obli-
gations by them. Freedom of will is the basis
for all branches of law. Without freedom of will,
the principles of freedom of contract, justice,
voluntariness, etc., cannot exist. Even public
law cannot be imagined without free will: crim-
inal law is directly related to issues of intent
and awareness of one’s actions, international law
is the embodiment of the public will of the state,
which is a manifestation of the individual will
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of citizens by delegating the right to repre-
sent the interests of society. However, there
is an urgent question about the functioning
mechanism of the collective will of legal entities
and its differentiation from the will of employees
and authorised representatives. The public will
of the state is also an embodiment of freedom
of will, which the state implements through
its organs. All this leads to the need to define
the collective free will of legal entities.

In contrast to psychology and philoso-
phy, the study of collective will in law has yet
to become widespread. Research on collec-
tive cognition is also surging across cognitive
sciences and allied disciplines, motivated in
part by global challenges such as the pandemic,

© V. Savchenko, 2022
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spread of misinformation, and climate change
and by the unprecedented rate at which digi-
tal networking platforms and social media have
transformed communication and collaboration
(Bak-Coleman & other, 2021; Marsh & Raja-
ram, 2019).

2. Theoretical principles of defining legal
entities’ collective will

A legal entity is an organisation created
and registered by the procedure established
by law, which is endowed with civil legal
capacity and legal capacity, can be a plaintiff
and a defendant in court and is created by com-
bining persons and (or) property. (Yanovyts'ka
& Kucher, 2014, p. 74). The specificity of a legal
entity as a participant in civil legal relations is
reflected through its characteristics.

The signs of a legal entity include the fol-
lowing: 1) organisational unity; 2) registration
by the requirements of current legislation;
3) availability of civil legal capacity and legal
capacity; 4) the opportunity to act as a plaintiff
and a defendant in court; 5) property separation
of a legal entity; 6) the independent civil liabil-
ity of a legal entity; 7) participation in civil cir-
culation on one’s behalf (Tserkovna, 2016, p. 3).

Each of the above signs is related to the col-
lective will of a legal entity. However, first of all,
it is necessary to define the conceptual appara-
tus.

Will is one of the functions of the human
psyche, which consists primarily of self-control,
control of one’s actions, and conscious regu-
lation of one’s behaviour. Will is the absence
of restrictions, privilege, freedom, and inde-
pendence. Will is the right to dispose of some-
thing at one’s discretion. (Volya, 2018).

Skakun O.F. defines will in the legal sense
as a socially determined state of mental reg-
ulation of the subject’s behaviour based on
his desire and ability to consciously choose
the goal of activity, ways and means of their
achievement. Will in law means: a) manifesta-
tion of the will of participants in social relations,
which, being regulated by law, acquire the form
of legal relations; b) an essential element that
determines the essence of this type of law as
a fixation of fixed or sanctioned voluntary efforts
of the ruling forces, reflected in the constitution,
laws, and legal norms. (Skakun, 2001, p. 441).

The signs of a legal entity are related to four
concepts that are close in meaning: freedom,
will, civil legal capacity and civil capacity. These
categories are not identical and require deter-
mination.

Freedom in law is the possibility of behav-
iour not prohibited by law and the absence
of coercion, except in cases provided for by law.

Will, in law, is the ability to control one’s
actions and manifestation from the outside,

conscious regulation of one’s behaviour, which
is not limited to the legally defined possibility
of behaviour.

Civil legal capacity is a normatively deter-
mined possibility of a person to be the bearer
of personal rights and obligations.

Civil capacity is the ability to dispose
of one’s rights and bear responsibilities.

Thus, these concepts can be divided
into active and passive. Freedom and civil
legal capacity should be classified as passive
because they only allow for specific behaviour
and potential participation in legal relations.
The will and civil capacity are possibilities for
active use in one’s rights and opportunities.
Will is the active use of freedom; legal capacity
is the active use of legal capacity.

In a broad sense, free will is reduced to
the answer to whether a person is free to make
decisions or whether they are predetermined.
Freedom of will in civil law is the ability to
consciously, freely and independently make
and implement decisions regarding participa-
tion in civil legal relations by taking actions
or inaction, disposing of subjective civil rights
and performing duties, and bearing legal respon-
sibility for them.

3. Interrelationship between freedom
of will and individual characteristics of a legal
entity

After defining the concept of free will, we
can establish its meaning for the characteristics
of a legal entity.

Organisational unity can be defined as legal
opportunities granted by law within the estab-
lished corporate and legal forms of existence
of a legal entity to determine and develop a sys-
tem of internal ties of the elements that make up
its structure to ensure their unity and the ability
to act as a subject of civil relations (Blaschuk,
2005, p. 44). Organisational unity, being one
of the main features of a legal entity, is a means
of ensuring coordination of the interests of per-
sons included in the construction of the internal
organisational unity of a legal entity and inter-
ested in assigning the results of the legal enti-
ty’s activity; determines the order of formation
of bodies of a legal entity, their competence
mediates the unity of elements that make up
the internal structure of organisational ties
of a legal entity (Romaniv, 2021, p. 119).

The specificity of alegal entity lies in the fact
that it is an association of people, a collective,
whose activities aim to achieve a common
economic goal. Therefore, thanks to organisa-
tional unity, the external expression of the will
of a legal entity occurs through an authorised
person but on behalf of the company. Today,
the concept of the autonomy of the will of a legal
entity has yet to receive extensive research.

23



8/2022
CIVIL LAW AND PROCESS

However, attempts to understand it can still be
found in the works of Soviet civilians, in par-
ticular, O.0. Krasavchikov.

Registration by the requirements of the law
is the second sign of a legal entity. The emer-
gence of a legal entity requires the agreement
of the will of several participants in the legal
relationship. First, the founders” will is agreed
upon, which involves determining the name,
organisational and legal form, title, found-
ing documents, roles, rights and obligations,
and the internal structure of the future business
entity. After it, the free will of the founders must
be directed to the submission of documents for
the registration of a legal entity. All of the above
is an active form of free will because it takes
place voluntarily and requires a direct expres-
sion of will. If the founder of a legal entity is one
person, then he is guided only by his own free
will. After submitting registration documents,
there is a need to reconcile the will of the found-
er(s) with the public will of the state. The public
will of the state is implemented through a sys-
tem of bodies in state registration: the Ministry
of Justice of Ukraine and other subjects of state
registration (On state registration of legal enti-
ties, natural persons - entrepreneurs and pub-
lic formations, 2023, Art. 5). This construc-
tion can be depicted as follows: the founder(s)
express free will in the founding document by
applying for state registration of a legal entity,
and the state implements public will through
the registration authorities by approving or
refusing state registration.

The third sign of a legal entity is the pres-
ence of civil legal capacity and legal capacity.
The specified categories determine the legal
personality of a legal entity as a general pre-
requisite for participation in civil legal rela-
tions. According to its role in the mechanism
of legal regulation, such legal personality acts as
a means of fixing the possibility of the involve-
ment of a legal entity in civil legal relations
- recognition of its ability to be the bearer
of personal rights and obligations determines
its general legal position, which is established
by the norms of law (Artykulenko, 2019, p. 6).
I.M. Kucherenko emphasises that civil legal
capacity and legal capacity are the main features
of a legal entity, which allows us to say that this
entity (organisation) is the subject of civil legal
relations (Kucherenko, 2011, p. 36).

Civil legal capacity is related to equal-
ity before the law and ensures that individu-
als have equal opportunities to possess rights
and responsibilities (de Beco, 2021). V.M. Par-
asyuk and M.V. Parasyuk noted, ‘Unlike natu-
ral persons, legal entities are not living beings
and therefore do not have a genuine will, but
they have a united human will and united
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human power in a specific direction determined
by the purpose of creating a legal entity. As
a result, the possibility of being a subject of law
is recognised as a legal entity’ (Parasyuk & Par-
asyuk, 2018, p. 140). The civil legal capacity
of alegal entity assumes that it a priori possesses
certain rights and obligations. Civil legal capac-
ity is a passive property that does not require
the expression of free will.

When a legal entity participates in civil
legal relations, it realises the collective will
due to its civil capacity. This active expression
of will is aimed at creating rights and obliga-
tions. In this case, there is an association with
such a sign of a legal entity as participation in
civil circulation in one’s name.

Let us consider an example. A legal entity
concludes a supply contract signed by the direc-
tor. In this case, the director expresses the will
of the company, but in fact, this transaction
is an expression of his own will (he can refuse
the agreement) and other employees (law-
yers expressed their will due to the content
of the contract, accountants — due to financial
conditions, etc.). The will of a legal entity com-
bined with the free will of all persons related to
the contract’s conclusion. This is the collective
freedom of will of a legal entity. The specificity
of the expression of free will in such legal rela-
tions is related to the coordination of the indi-
vidual will and the will of a particular entity,
which carries out the collective will of the
economic entity through an authorised person.

Let us consider this statement as an exam-
ple of a credit contract. The parties’ free will
is aimed at agreeing, but approval depends on
the will of the person making the decision. So,
the individual will show the collective will
of the financial institution. The contract’s con-
clusion depends on which person will represent
the counterparty. Moreover, although de jure,
the employer’s will prevails over the will of his
employee (because the party to the contract is
the business entity itself), de facto, the conclu-
sion of the agreement depends on the individual
will of the institution’s representative.

A person authorised to conclude a con-
tract on behalf of a business entity must act in
its interests, realising collective will. However,
an authorised person can work in his own inter-
ests. For example, when he agrees to issue a loan
due to corrupt motivation.

A similar  situation  arises  about
the possibility of a legal entity acting as a plain-
tiff and a defendant in court. The ability to
be a plaintiff and a defendant in court is one
of the elements of a person’s civil legal capac-
ity, which the Civil Code of Ukraine defines
(Shyska, 2014). When a legal entity acts as
a plaintiff or defendant in court, it represents its
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interests, not those of the owner or employees.
On behalf of a legal entity, its owner or bodies
are authorised by his act by the company’s char-
ter or other constituent documents (The Eco-
nomic Code of Ukraine, 2023, Art. 65). How-
ever, a legal entity cannot physically participate
in the process and therefore does so through its
representatives. A body or a person who, accord-
ing to the founding documents of a legal entity
or the law, acts on its behalf and represents
its will. However, such a will is subjectivised
through the individual will of the represent-
ative who independently decides the judicial
process. At the same time, the representative’s
will is not unlimited because he is obliged to act
in the interests of the legal entity, in good faith
and reasonably, and not to exceed his powers
(The Civil Code of Ukraine, 2023, Art. 92).

S. Rajaram said that myriad factors could
determine the influence each can have on
the other; for example, the characteristics
of the individual in a network on the one hand
and the properties of the network on the other
hand (Rajaram, 2022). We see that the collective
will of a legal entity is the total will of the peo-
ple who represent it. This is a very complex
phenomenon because the will of one team mem-
ber affects another person’s will; the process
of transformation and change under the influ-
ence of external factors begins and becomes part
of the collective will of the legal entity.

The ability to bear legal responsibility as
a legal entity was called “delict capacity”. Tort
obligations were introduced to fulfil the legit-
imate purpose of protecting property and per-
sonal non-property rights and interests of indi-
viduals and legal entities, the state and other
subjects of civil law, which is manifested by
establishing the obligation to compensate prop-
erty and moral (non-property) damage to a per-
son who violated the prohibitions set by statute
(Grunko, 2013, p. 101). In this context, we must
clearly distinguish the delict capacity of a legal
entity and its representatives as separate partic-
ipants in legal relations. The legal responsibility
of legal entities and their ability to act as plain-
tiff and defendant in court was investigated in
detail by V.D. Prumak in work “Civil-legal liabil-
ity of legal entities” (Prumak, 2005). Generally,
a legal entity exercises a collective will in legal
disputes, which combines the will of the legal
entity, its representatives and the owner(s).
Based on the position of V.V. Reznikova
and O.V. Rossylna (Reznikova&Rossylna,
2016, p. 160), it should be noted that the pro-
cedural “roles” should be distributed as follows:
the legal entity is the plaintiff /defendant / third
party, and the representative of the legal entity
is not a separate party to the process and must
reflect the collective will of the legal entity,

which determines the vector of its expression
of will.

At the same time, a legal entity indemni-
fies the damage caused by its employee dur-
ing the performance of their labour (official)
duties, and business associations and cooper-
atives compensate the damage caused by their
participant (member) during the performance
of entrepreneurial or other activities on behalf
of the company or cooperative (The Civil Code
of Ukraine, 2023, Art. 1172). This is confirmed
by judicial practice, which links the responsibil-
ity of a legal entity for its employee with two
conditions: 1) causing damage by the employee
during working hours; 2) use of the property
of a legal entity in the event of damage by
an employee (Majorenko, 2019). At the same
time, we proceed from the fact that the guilty
person is recognised as a legal entity. That is,
it was due to the will of the legal entity that
the damage was caused. This construction can
be explained as follows: a legal entity voluntar-
ily hires an employee. It gave him an official task
and property, so the employee will join the legal
entity’s collective will (when the employee per-
forms official duties). Of course, the legal entity
did not directly task the employee to harm
someone. Still, it will create the causal link: if
the legal entity had not hired the employee, he
would not have caused harm as its employee.
Even if the employee voluntarily and inten-
tionally caused damage while performing offi-
cial duties, at that moment, his individual will
be realised in the context of the collective
will of the employer. The consequence of such
a situation may be regressive compensation to
the employer. However, such a relationship will
be related to the fact that the employee caused
damage to the employer, who compensated for
the damage caused by the employee to another
person.

4. Conclusions. State of scientific develop-
ment

The scientific doctrine has studied the con-
cept of free will and the nature of legal enti-
ties. However, we cannot find any research
about legal entities’ collective freedom of will.
Among the leading academics who studied
these questions, it should be noted L. DeHav-
en-Smith (Collective Will-Formation: The
Missing Dimension in Public Administration),
O.Errichiello (Collective Forgiveness), J. Wood
(The Collective Will and The Law), Alfred
R. Mele (Surrounding Free Will: Philosophy,
Psychology, Neuroscience), John Baer, James
C. Kaufman and Roy F Baumeister (Are We
Free? Psychology and Free Will),

The issue of the collective freedom of will
of alegal entity requires more detailed research,
but the following conclusions can now be drawn:
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1. The freedom of will of a legal entity is
the unification of the will of employees (rep-
resentatives, founders, members, participants)
of a legal entity to represent its interests, make
and implement decisions on its behalf regarding
participation in civil legal relations, by taking
actions or inaction, ordering sub-objective civil
rights and the performance of duties, as well as
the possibility to bear legal responsibility for
them.

employees, founders, members, and partici-
pants).

3. The individual will of a person is
absorbed by the collective will of a legal entity
when performing official duties and represent-
ing interests. Such individual will can be exer-
cised in the interests of a legal entity, in good
faith and reasonably.

4. Allsigns of a legal entity are related to its
collective will.

2. A legal entity’s collective will consists
of individuals’ individual will (representatives,
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DESCRIPTION OF THE SYSTEM
OF STATE TAX POLICY MAKERS IN UKRAINE

Abstract. Purpose. The purpose of the article is to define the concept of system of makers of state tax
policy and to determine its main features, as well as to identify a certain system of actors of implementation
of state tax policy, relying on the scientific perspectives of experts in administrative law and provisions
of current legislation. Results. The scientific article studies the essence of the category “system”, as this
enables to determine the totality of makers of tax policy of the Ukrainian State. It is emphasised that
the system of makers of state tax policy of Ukraine includes participants of administrative and legal
relations, one of which is necessarily a public authority or a legal entity of public or private law, to which
the relevant full powers have been delegated. It is proved that the system of makers of state tax policy
of Ukraine should be understood as an interrelated, interdependent set of state and public institutions,
joint by a common goal of achieving an optimal balance between filling the budget and maintaining
an enabling environment for economic growth and increasing public welfare. The author focuses on
the fact that the list of makers of state tax policy is not exhaustive, since the scope of functional purpose
of each maker of state tax policy is different and differs in the range of relevant full powers. Conclusions.
The key features of the system of makers of state tax policy are identified: 1) the existence of a common
goal and objectives of functioning; 2) the elements of the system are interrelated to achieve a common
goal, which is reflected in the competence of these actors, prescribed by law; 3) the elements of the system
constantly interact; 4) the elements of the system are created in order to perform a separate function
of making state tax policy of Ukraine, while in the aggregate they ensure the achievement of the goal
of an optimal balance between filling the budget and maintaining an enabling environment for economic
growth and increasing public welfare, performing social functions.

Key words: system, system of actors, public administrators, tax legal relations, tax policy, making state
tax policy, bodies of general competence, bodies of sectoral competence, bodies of special competence,
bodies of subject-matter competence in the field of implementation of state tax policy.

1. Introduction attention is the definition of makers of state tax

Positive economic changes in the society are
impossible without a well-formulated and bal-
anced state tax policy, which has recently been
unsystematic and disordered in our country.
These processes are affected by many differ-
ent factors that directly impede its full imple-
mentation. One of such important factors is
the institutional aspect. Recently, the institu-
tional component has been in a permanent state.
The change of power, reforms and reorientation
of the vectors of state development towards
European standards of human rights observance
in general and in the field of taxation have neg-
atively affected the state of affairs in tax policy,
as constant changes and instability in the prac-
tice of law application hinder its full implemen-
tation. One of the key aspects that requires
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policy, since the latter are an important chain
in its implementation and, as a consequence,
the filling of the budget and the implementation
of social functions of the state.

It should be noted that the issues of the insti-
tutional component of making state tax policy
are under focus by both practitioners and sci-
entists, such as: V.B. Averianov, O.0. Bandurka,
O.R. Barin, V.T. Belous, Yu.P. Bytiak,
0.0. Bryhinets, V.M. Harashchuk, O.V. Dzha-
farova, M.P. Kucheriavenko, S.M. Levchuk,
N.A. Litvin, LS. Myronenko, V.I. Melnyk,
R.V. Myroniuk, L.A. Savchenko, V.I. Teremet-
skyi, S.O. Shatrava and many others. The scien-
tistswhohavestudied thisissue from the perspec-
tive of public administration are: A.V. Lepekha,
O.M. Lypchuk, N.A. Lypovska, O.M. Koretskyi,

© A. Yefremov, 2022
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L.O. Matveichuk, and others. It is necessary
to mark that the mentioned scientists have
made a certain contribution to the develop-
ment of scientific approaches to improving
the institutional component of the mecha-
nism for making state tax policy, but given
the changes in our country, many issues remain
unexplored and require scientific substantia-
tion. This also concerns the issue of determining
the system of actors of state tax policy imple-
mentation, and the scientific article will focus
on this issue.

The purpose of the article is to define
the concept of the system of makers of state tax
policy and to establish its main features, as well
as to identify a certain system of actors of imple-
mentation of state tax policy, relying on the sci-
entific perspectives of experts in administrative
law and provisions of current legislation.

2. The concept and system of making state
tax policy

It is essential to start the research with
the definition of the essence of the category “sys-
tem”, as the latter enables to determine the total-
ity of makers of tax policy of the Ukrainian
State. The concept of “system” has an ancient
Greek origin. The review of various scientific
and information sources reveals that the per-
spectives regarding the understanding of the lat-
ter are as follows: 1) order caused by the correct,
methodical arrangement and mutual connec-
tion of parts of something (Wikipedia, n.d.);
2) elements of a multiplicity should have real
connections with each other, otherwise it will
be an ordered multiplicity, but not yet a sys-
tem; systems are characterised by the presence
of system-forming, i.e. clearly defined, not just
any connections; the properties of the system
are non-additive with respect to the properties
of its elements and subsystems (Tjuhtin, 1968,
pp. 48-49); 3) a totality of subsystems, ele-
ments, components that form a new integrity
and quality in interaction and interconnections
(Melnyk, 2010, p. 78). Therefore, the system in
general will be considered as a set of individual
components, which in totality and interaction
with each other enable to effectively perform
the tasks set before the latter. If we are talking
about the “system of actors”, then accordingly
these actors are participants of certain legal
relations. Before defining the system of actors
of legal relations in the field of making state
tax policy, let us consider the latter. Since it
is impossible to define the system of the latter
without understanding the legal nature of rela-
tions, the actors of which are the latter.

According to Wikipedia, tax legal rela-
tions are organisational and property social
relations between the state/territorial com-
munity and taxpayers, as well as other persons

regarding the establishment, introduction
and collection of tax payments to the state
(territorial community), tax control and pros-
ecution for committing a tax offense (Wikipe-
dia, n.d.). In general, without objecting to such
an approach, we believe that the latter is too
narrow, since it does not cover a whole layer
of legal relations that arise in connection with
the collection of taxes. The emphasis in the pro-
posed definition is placed on the organisational
and property characteristics of the latter, which
is debatable, in our opinion. This is only a part
of legal relations covered by the proposed defi-
nition. For example, the relations arising dur-
ing the process of making state tax policy
have not been covered, as well as the manage-
rial relations regarding the implementation
of the latter are not mentioned. In addition,
the complex legal nature of the latter should
be under focus. Many scholars support the idea
of an independent branch of law — tax law,
emphasising that the latter regulates tax legal
relations by the tax law provisions. We advo-
cate another scientific school, which provides
for the division of law into public and private
and the absence of complex branches of law. Tax
law and, accordingly, tax relations as the basis
of the latter is a sub-branch of administrative
law, the rules of which regulate the relevant
legal relations. In support of our position,
T.O. Kolomoiets highlights that legal relations
constituting the subject matter of administra-
tive law are formed: 1) in the process of pub-
lic administration of economic, socio-cultural
and administrative-political sectors, as well as
in the exercise of full powers by local self-gov-
ernment bodies, public organisations and some
other non-governmental institutions — del-
egated full powers by executive authorities;
2) in the process of activities of executive
authorities and local self-government bodies,
their officials to ensure the implementation
and protection of the rights and freedoms of cit-
izens in the administrative procedure, provid-
ing them, as well as legal entities with various
administrative (managerial) services; 3) in
the process of internal organisation and activ-
ity of all state bodies, administrations of state
enterprises, institutions and organisations, as
well as in connection with public service (civil
service or service in local self-government bod-
ies, etc.); 4) exercise of jurisdiction of admin-
istrative courts and restoration of violated
rights of citizens and other actors of adminis-
trative law; 5) as well as during the application
of measures of administrative coercion, includ-
ing administrative liability, against individuals
and legal entities (Kolomoiets, 2012, p. 4). Rely-
ing on this doctrinal approach, we believe that
it is advisable to add to the legal relations that
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constitute the subject matter of administra-
tive law the relations related to the formation
of public policy in a particular sector of social
relations.

Following this perspective, we make
an intermediate conclusion that the system
of makers of state tax policy of Ukraine includes
participants of administrative and legal rela-
tions, one of which is necessarily a public
authority or a legal entity of public or private
law, to which the relevant full powers have been
delegated.

In order to form the author’s perspective on
the “system of makers of state tax policy”, we
will analyse the existing scientific positions on
the understanding of “maker of state policy” in
various fields.

For example, V.Ya. Dauhul understands
“the system of public administrators in the field
of land relations” as the actors of administrative
law, endowed with special administrative legal
personality, which is determined by the limited
nature of opportunities to enjoy rights and per-
form duties and a specific legislative list of pos-
sible areas of activity in the settlement of land
relations and is represented by a set of joint,
interconnected and interacting with each other
public administration bodies, who have legally
acquired full powers to make state policy on
land relations (Dauhul, 2019, p. 17). Based on
the proposed definition, the researcher identifies
the categories “public administrator” and “pub-
lic policy maker”. The opinion is interesting, but
not without criticism.

Regarding the makers of state customs pol-
icy, S.V. Ivanov emphasises that the latter, being
endowed with the administrative and legal sta-
tus inherent in each of them, differ due to this
status by their place and role in the regulatory
mechanism for customs relations in the state
(Ivanov, 2018, p. 404). Analysis of this defini-
tion does not fully describe the relevant actors.
This definition is general, which makes it diffi-
cult to understand the specifics of the “system”
of such actors.

According to S.P. Ponomarova, the “system
of security and defence sector actors” should be
understood as a set of state and non-state bodies,
civil society institutions and citizens authorised
by law to act in the field of national security,
which, within the scope of their full powers,
carry out, permanently or temporarily, pur-
poseful and coordinated activities using appro-
priate forms and methods to ensure the sover-
eignty and independence, territorial integrity
of Ukraine, protection of law and order, protec-
tion of human rights and freedoms (Ponoma-
rova, 2018, p. 109). In our opinion, it is quite
justified that the proposed definition empha-
sises the relevant elements that characterise
the category “system of actors”.

30

Yu.O. Svitlychna’s approach is interesting
because of conditional classifying the mak-
ers of state policy on foreign investment into
two groups: the first group is the actors that
exercise the rights and legitimate interests
granted to them in the use of foreign invest-
ment; the second group is the actors that assist
the first group in the implementation of their
rights and legitimate interests in the field
of investment by creating an appropriate legal
framework and consolidating legal instruments
for attracting and using foreign investment
(Svitlychna, 2018, pp. 33-34). The analysis
of this definition reveals that the researcher
divides the relevant participants in public legal
relations depending on the areas of state policy
in this field.

The approach to the definition of the “sys-
tem of actors of permitting activities in the oil
and gas complex”, which is a set of joint, inter-
connected and interacting with each other pub-
lic administration bodies, which have legally
acquired full powers to make the permitting
policy in the oil and gas complex, activities
thereof are purposeful and relate to ensuring
national security and its separate compo-
nent — environmental safety, seems to be quite
interesting (Voronin, 2016, p. 426). The defi-
nition proposed by Ya.H. Voronin is quite
complete and reveals the content and pecu-
liarities, as well as the scope of responsibility
of the latter. Analysis of existing scientific per-
spectives shows that today no unified defini-
tion of the category “state policy maker” exists.
The review of the legislation shows that today
only the range of actors of the state regional
policy is provided by law. For example, accord-
ing to part 2 of vol. 4 of the Law of Ukraine
“On the Basics of the State Regional Policy”,
the latter include the President of Ukraine,
the Verkhovna Rada of Ukraine, the Cabi-
net of Ministers of Ukraine, the Verkhovna
Rada of the Autonomous Republic of Crimea,
the Council of Ministers of the Autonomous
Republic of Crimea, central and local execu-
tive authorities, local self-government bodies,
their officials (Verkhovna Rada of Ukraine,
2015b).

To sum up, we will propose our approach to
the concept and features of the system of mak-
ers of state tax policy in Ukraine. The basis
of which is O.V. Dzhafarova’s approach that
one of the principles of the formation of public
administration bodies is the principle of insti-
tutional division of functions between public
administration bodies that provide services
and exercise control over the latter, as well as
between those involved in policy development
and its current administration, etc. (Dzha-
farova, 2015, pp. 69-70).
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Therefore, the system of makers of state
tax policy of Ukraine should be understood
as an interrelated, interdependent set of state
and public institutions, joint by a common goal
of achieving an optimal balance between filling
the budget and maintaining an enabling envi-
ronment for economic growth and increasing
public welfare.

The main features of the system of mak-
ers of state tax policy include: 1) the existence
of a common goal and objectives of functioning;
2) the elements of the system are interrelated
to achieve a common goal, which is reflected in
the competence of these actors, prescribed by
law; 3) the elements of the system constantly
interact; 4) the elements of the system are cre-
ated in order to perform a separate function
of making state tax policy of Ukraine, while in
the aggregate ensure the achievement of the goal
of an optimal balance between filling the budget
and maintaining an enabling environment for
economic growth and increasing public welfare,
performing social functions.

3. The regulatory and legal framework for
the implementation of state tax policy

Analysis of the current legislation enables to
identify the makers of state tax policy, as follows:
1) the Verkhovna Rada of Ukraine is the maker
of such policy; 2) the Cabinet of Ministers
of Ukraine, which, in accordance with part 3
of art. 116 of the Constitution of Ukraine, per-
forms the function of ensuring the implemen-
tation of financial, pricing, investment and tax
policy (Verkhovna Rada of Ukraine, 1996);
3) the Ministry of Finance of Ukraine ensures
making of a unified state tax policy (Cabinet
of Ministers of Ukraine, 2014b); 4) the State Tax
Service of Ukraine is a direct actor of implemen-
tation of state tax policy (Cabinet of Ministers
of Ukraine, 2014a); 5) local self-government
bodies, in terms of making local state tax pol-
icy on the establishment of local taxes and fees
of clause 24 of art. 26 of the Law of Ukraine
“On Local Self-Government” (Verkhovna Rada
of Ukraine, 1997); 6) the Bureau of Economic
Security of Ukraine, in terms of implementation
of policy; 7) military-civilian administrations,
in terms of formation and establishment of rates
of local taxes and fees in accordance with
the Tax Code of Ukraine, if there is no decision
of the relevant council on these issues; as well
as in terms of implementation, making deci-
sions on granting, in accordance with the law,
benefits on payment of local taxes and fees,
if there is no decision of the relevant council
on these issues (Verkhovna Rada of Ukraine,
2015a; Cabinet of Ministers of Ukraine, 2022);
8) public institutions, in terms of making state
tax policy regarding the discussion and exami-
nation of draft regulations related to this issue

and participation in public councils at the rel-
evant authorities, also the public is the actor
of implementation as in the framework of public
control reveals the facts of violations in the field
of taxation.

The above list of makers of state tax policy
is not exhaustive, since the scope of functional
purpose of each maker of state tax policy is dif-
ferent and differs in the range of relevant full
powers.

In order to form a complete picture
of the number of the latter, the classification cri-
terion should be selected to most comprehen-
sively determine the role of each maker of state
tax policy.

It should be noted that the most com-
plete list of criteria for classification of pub-
lic administration bodies in general has been
formulated by LA. Artemenko. For example,
the researcher identified the following criteria:
a) by functional purpose; b) by the order of cre-
ation; ¢) depending on the presence or absence
of full powers; d) depending on the territory
of influence; e) according to administrative
and procedural legal personality; f) by the actor
of formation (the state, territorial commu-
nity, legal entities and individuals of public
and private law); g) by the terms of functioning
(permanent and temporary); h) by the range
of administrative and procedural relations in
which a certain actor participates; i) depend-
ing on the procedural form of decision-mak-
ing and others (Artemenko, 2017). However,
among the above criteria for division, a criterion
such as the scope and nature of the competence
vested in a certain entity to achieve the purpose
and functions is absent. Therefore, depending
on this criterion, the system of actors of state
tax policy implementation is grouped into:
1) bodies of general competence for the imple-
mentation of state tax policy; 2) bodies of sec-
toral competence in the field of implementation
of state tax policy; 3) bodies of special com-
petence in the field of implementation of state
tax policy; 4) and bodies of subject-matter
competence, etc.

The bodies of general competence regard-
ing the implementation of state tax policy are
the Verkhovna Rada of Ukraine, the Cabinet
of Ministers of Ukraine, the Council of Min-
isters of the Autonomous Republic of Crimea,
local state administrations, military-civilian
administrations.

The bodies of sectoral competence are
the public administrators, making state policy
in a particular sector (industry) in our case,
these are the Ministry of Economy of Ukraine,
the Ministry of Finance of Ukraine and their
territorial units. The bodies of special compe-
tence include the State Tax Service of Ukraine,
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the Bureau of Economic Security of Ukraine,
the State Customs Service, the National Agency
for the Prevention of Corruption and other law
enforcement bodies. Finally, the bodies of sub-
ject-matter competence include territorial bod-
ies of the State Tax Service, which are the bod-
ies of revenues and fees and territorial bodies
of the State Customs Service of Ukraine, as well
as local governments.

4. Conclusions

To sum up, it should be emphasised that all
classification criteria are conditional, but they
contribute to the delineation of administrative
legal personality of public administration bod-
ies in the implementation of state tax policy,
which in general enables to improve the prac-
tice of law enforcement in this sector and avoid
legal and technical conflicts, etc.
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XAPAKTEPHCTUKA CUCTEMH CYB’€KTIB PEAJIIBALL JEP;KABHO]
NOJATKOBOI OJITHKY B YKPATHI

Anoranis. Mema. Meta po6oTu noJisirac B HeOOXIAHOCTI Ha TIiACTaBI HAYKOBHMX MO3MIIH yueHHX-
AJIMIHICTPATUBICTIB I HOPM YMHHOTO 3aKOHOJABCTBA BU3HAUMTHU TIOHSATTS cucTeMu cy0'€KTiB (hopMyBaH-
Hs1 1 peastizaliii ep;KaBHOI MOJATKOBOI MOJITUKY Ta 3'ICYyBaTH ii OCHOBHI 03HAKHU, & TAKOK BUOKPEMUTH
TEBHY CHCTeMy Cy0 €KTiB peaisartil IepskaBHol MoAaTKOBOI MOMTHKI. Pe3yavmamu. Y cTaTTi 3MilicHeHo
HAYKOBUH MOIIYK I0/10 BU3HAUEHHS CYTHOCTI KaTeropil «CHcTeMay, OCKIJIBKH 1€ CIIPUATIME MOKINBOCTI
BCTAHOBUTH CYKYITHICTH Cy0 €KTIB, sIKi 3a/IisHi B peasisallii mogaTKoBOi MOJITHKN YKPaiHChKOI epKaBH.
HaroJromreHo Ha ToMy, 110 cucTeMa cy0’ekTiB opMyBaHHs il peasisariii iepKaBHOI OIATKOBOI MO THKY
Vkpainu BrIOUa€ B cebe YIACHUKIB aMiHICTPATHBHO-TIPABOBUX BIJIHOCUH, O[HUM i3 SIKUX 00OB’SI3KOBO
€ oprat 1y6JiuHOI BJIau a00 10puIndHa 0coda TyGIiYHOTO YU IIPUBATHOTO IIPABA, SIKMM OYJIN JIeIeroBaHi
BimoBiHI TOBHOBasKeHHs. Jl0BEIEHO, MO T/l CHCTEMOT0 cy0'€KTIiB (hOPMYBAHH Ta peasisaliii aepsKas-
HOI II0AATKOBOI NOJIITUKY YKpaiHU OLINTbHO PO3YMITH B3a€MOIOB SI3aHY, B3AEMO3YMOBJICHY CYKYITHICTD
JEePKaBHUX i POMAJICHKUX IHCTUTYIIIH, SKi 06’ €/IHaHI CITIIBHOIO METOIO MO0 AOCSITHEHHST OMTUMAIBHOTO
GasraHCy MixK HalIOBHEHHAM GIO/DKETY Ta IiATPUMKOI0 YMOB €KOHOMIYHOTO 3POCTAHHSI i T1[BUIIIEHHS CyC-
HJIBHOTO 06po0YTY. AKIIEHTOBAHO Ha TOMY, IO Tiepesiik cy6’ekTiB (hopMyBaHHA Ta peatisallii gepKas-
HOI MOJATKOBOI MOJITHKU HE € BIHYEPIIHIM, OCKLIbKU 06CAT (DYHKI[OHATIBHOTO TIPU3HAYEHHST KOKHOTO
cyG’exra y hopMyBaHHi il peasizaliii epKaBHOI OAATKOBOI OJITUKY € PISHUM, BiIPI3HAETHCS 32 KOJIOM
BIINOBIIHUX [OBHOBaKeHb. Bucnosxu. BuokpemiieHo 0CHOBHI 03HAKU crcteMu cy0'€KTiB OpMyBaHHS
Ta peasizallii Jep;KaBHOI MOMATKOBOI TOMITUKH, 30KpeMa: 1) HasBHA CITLJIbHA MeTa Ta 3aBJlaHHSA (DYHK-
[IOHYBAHHS; 2) eJIeMEHTH CHCTEMU B3a€MOIIOB'SI3aHi BUKOHAHHSM CIIJIBHOI METH, 10 BigoGpakaeThest
B HOPMATUBHO 3aKpillIeHiil KomieTeH il nx cy0'eKTiB; 3) eleMEeHTU CUCTEMU MOCTIIHO B3aEMOIIIOTD;
4) eJleMEHTU CUCTEMH CTBOPIOIOTHCSI 3 METOI0 BUKOHAHHS OKpeMoi (yHKIii — dhopMyBaHH: ii peasiza-
il JepsKaBHOI MOAATKOBOI MOJITUKH, IIPU [[bOMY BOHU B CYKYIIHOCTI 3a0€311eUyIOTh TOCATHEHHS METH
il 3anpoBaKeH s, a caMe ONTUMAIbHOTO OaJaHCy MiX HAIIOBHEHHAM OIOMKETY Ta MiATPUMKOIO YMOB
€KOHOMIUHOTO0 3POCTAHHA I TABKUINEHHS CYCITIBHOTO J06pOOYTY, BUKOHAHHS COIalbHUX (DYHKILI.
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SOME APPROACHES TO ELECTRONIC COURT
AS A COMPREHENSIVE WAY OF FAIR
AND EFFECTIVE JUSTICE IN UKRAINE

Abstract. Purpose. The purpose of the article is to analyse some approaches of scholars to
the electronic court as a comprehensive way of fair and effective justice in Ukraine. Results. The article
analyses some approaches of scholars to the electronic court as a comprehensive way of fair and effective
justice in Ukraine. The reform of the judiciary raises many issues related to electronic justice, which
will greatly improve the performance of courts, simplify procedures for interaction with other state
bodies and citizens, and lead to openness and transparency, will shorten hearings. The main objective
of e-justice is to facilitate access for citizens in a more convenient and accessible way. It is underlined that
the judiciary, on the way to e-justice, needs a fundamental overhaul of the entire system, which is a major
challenge for a state as a legal system. The Council of Europe, in its recommendations to member states on
the construction and restructuring of judicial systems and legal information in an economic manner, states
that modern information technology has become an indispensable tool in administration of justice and that
it thus contributes to the efficient government of the state, which is essential for the normal functioning
of democracy. It is revealed that efforts to introduce electronic justice capabilities need to be directed
towards improving the internal (case management system) and external (website) court information
systems. Furthermore, these efforts should be aimed at increasing interaction with the information systems
of other bodies in the field of justice. Conclusions. The introduction of the electronic court will enable to
improve the entire judicial system, to expand the scope of activities not only within the system but also
with other state bodies and will lead to openness and transparency and to the accessibility to citizens.

Key words: administrative legal framework, electronic court, efficiency, fairness, justice, courts.

1. Introduction

Thereform of the judiciary raises many issues
related to electronic justice, which will greatly
enhance the work of courts, simplify procedures
for interaction with other state bodies and citi-
zens, and lead to openness and transparency, will
shorten hearings. The main objective of e-jus-
tice is to facilitate access for citizens in a more
convenient and accessible way. At the same
time, issues of unauthorized access to judicial
information, as is the case of law enforcement
and other structures, arise which may result in
the partial or total loss of such information, such
as confidential or secret, and the problem will
only deepen with the development of computer
technology. The lack of adequate and stable
funding prevents the deployment of high tech-
nology locally, especially in rural areas where
the Internet is not available, and the human
factor should be considered, since the courts
personnel are mainly over 40 or older persons.

34

All of these factors require further research
and a balanced approach to the issue.

The study is based on the works by scien-
tists, such as: B. Averianov, O. Bandurka,
O. Bezpalova, O. Bernaziuk, Yu. Bytiak,
A. Bryntsev, M. Havryltsiv, V. Halunko,
1. Holosnichenko, S. Kivalov, M. Kovaliy,
V. Kolpakov, A. Komziuk, A. Kuzmenko, N. Kus-
hakova-Kostytka, A. Kravtsov, N. Lohinova,
R. Melnyk, I. Stakhura, A. Shcherbliuk, V. Felik,
and others.

The purpose of the article is to analyse some
approaches of scholars to the electronic court as
a comprehensive way of fair and effective justice
in Ukraine.

2. Organisation of courts’ performance
with regard to the introduction of electronic
justice

In the exercise of powers, any state uses
information technology. The judicial branch,
which is one of the central powers of the state,

© 0. Zubov, 2022
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should not be excluded. Public policy on “elec-
tronic” document flow is aimed at implement-
ing unified public policy on “electronic” docu-
ment flow; protecting the rights and legitimate
interests of “electronic” document flow actors;
the legal regulatory framework for technology
for processing, creating, transferring, receiving,
storing, using and destroying “electronic” docu-
ments (Verkhovna Rada of Ukraine, 2003). Par-
tially, we agree with N. Kushakova-Kostytska
that the era of “electronic justice” in Ukraine
is still a distant prospect, but the first steps in
the creation of electronic proceedings have
been taken, and we hope that electronic innova-
tions will soon replace the paper-based routine
and greatly facilitate citizens' access to court,
on the one hand, and make domestic courts less
corrupt and more efficient, on the other hand
(Kushakova-Kostytska, 2013).

The UN Declaration “Building
the Information Society: a global challenge in
the new Millennium”, proclaims the principles
of building the Information Society: 1) the rule
of law, accompanied by a supportive, transpar-
ent, pro-competitive, technologically neutral
and predictable policy and regulatory frame-
work reflecting national realities, is essential for
building a people-centred Information Society;
2) the usage and deployment of ICTs should seek
to create benefits in all aspects of our daily life;
3) ICT applications are potentially important
in government operations and services (United
Nations, 2003). Furthermore, these principles
are the basis of the Law of Ukraine “On Elec-
tronic Trust Services”, which states that state
regulatory mechanism and administration in
the sphere of electronic trust services and elec-
tronic identification is governed by the princi-
ples of: the rule of law in providing and using
electronic trust services and electronic iden-
tification; an enabling and competitive envi-
ronment for the development and operation
of the sectors of trust services and electronic
identification; free flow of electronic trust ser-
vices in Ukraine, as well as the possibility of free
provision of electronic trust services by provid-
ers of trust services located in other states activ-
ities thereof meet the requirements of the Law;
the protection of the rights and legitimate inter-
ests of users of electronic trust services; acces-
sibility and use of electronic trust services for
people with disabilities; compliance of e-trust
requirements and electronic identification
with European and international standards;
the interoperability and technological neu-
trality of national technical solutions, as well
as non-discrimination; the protection of per-
sonal data processed in electronic trust services
and electronic identification (Verkhovna Rada
of Ukraine, 2017).

3. Specificities of electronic proceedings

The activities of the judiciary towards elec-
tronic justice requires a fundamental overhaul
of the entire system, which is a major chal-
lenge for a state as a legal system. The Council
of Europe, in its recommendations to member
states on the construction and restructuring
of judicial systems and legal information in
an economic manner, states that modern infor-
mation technology has become an indispensa-
ble tool in administration of justice and that
it thus contributes to the efficient government
of the state, which is essential for the normal
functioning of democracy. European states reor-
ganise and replace both court administration
and institutional support systems and comput-
erised legal information systems (Zemlytska,
2015). For example, in her study, N. Lohinova
argues that e-justice aims at ensuring trans-
parency and accessibility of justice, improving
the quality of the work of the courts and sig-
nificantly saving public funds. The realisation
of the “Electronic Court” is one of the areas
of increasing the efficiency of justice in Ukraine
(Lohinova, 2014). According to A. Brynt-
sev, the areas of initiating the full electronic
proceedings are: 1) a radical reorientation
of the entire philosophy of state e-government
from the needs of the state apparatus to towards
the needs of citizens and business structures;
2) harmonisation of electronic technologies in
e-government; 3) access identification (access
to information with restricted access and other
personalised services should not be linked to
the public authority of the information or ser-
vice provider, but to the person of the citizen or
business entity directly concerned by the rele-
vant information or service); 4) fundamental
reform of judicial proceedings with a view to
increasing the efficiency of the judicial system
(the form of electronic proceedings should be
the main one and allow the traditional paper
form only in exceptional cases and only to
a limited extent) (Bryntsev, 2016). We support
this perspective and believe that this will solve
problems, such as dependence on paperwork,
dependence on postal services, about which
many questions have been raised recently due
to lack of funding, etc.

These issues are highlighted in the Strat-
egy for the development of the judicial system
in Ukraine for 2015-2020, which states that
information technology is a key tool for improv-
ing access to justice, improving the efficiency
of the courts and managing court cases. Efforts
to introduce electronic justice capabilities need
to be directed towards improving the inter-
nal (case management system) and external
(website) court information systems. Moreo-
ver, these efforts should be aimed at increas-
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ing interaction with the information systems
of other bodies in the field of justice. An impor-
tant step in this direction will be the reorgan-
isation and consolidation of TP management
structures by the outsourcing of most court
information services through service contracts.
The increased use of electronic justice will ena-
ble users to go to court, pay for services, partici-
pate in proceedings and receive all relevant doc-
umentation by electronic means. In turn, judges
will be able to manage their resources effectively
andincreasetheirefficiency whilebalancing work
and private life (Council of Judges of Ukraine,
2014).

With the aim of improvement, since 2018
the operation of subsystem “Electronic Court”
has been started in test mode started. As it is
noted above, all documents should be processed
through a single court database. The court will
not receive and register the procedural doc-
uments sent to the court by the participants
in proceedings, will not register and process
the procedural documents sent by the partici-
pants in proceedings to the court if they are sent
other than via electronic addresses (electronic
cabinets) established in the Unified Judiciary
Informational ~ Telecommunication — System.
To that end, an instruction on the correct use
of the system was developed. In addition, it was
noted that under article 6, part 6, of the EPC
of Ukraine, lawyers, notaries, judicial experts
and state bodies, local self-government bod-
ies, economic entities of the state and munici-
pal sectors of the economy shall register their
official e-mail addresses in the Unified Judici-
ary Informational Telecommunication System
(UJITS). Other persons register their official
e-mail addresses in the Unified Judiciary Infor-
mation and Telecommunications System on

a voluntary basis (State Judicial Administra-
tion of Ukraine, 2018).

With regard to the concept of electronic
court, scientists have no unified approach to
this issue, in most cases they apply the con-
cepts of “electronic court”, “electronic justice”.
According to O. Bernaziuk, these concepts
corelate as follows: “electronic justice” or “elec-
tronic proceedings” (used as equivalents) are
a comprehensive concept, which means a special
form of organisation of judicial power, which is
digital-based and aimed at efficiency-enhanc-
ing, promptness, accessibility of justice, as well
as automation of some internal and external
administration processes to ensure the imple-
mentation of its primary function — administra-
tion of justice based on the rule of law, fairness,
openness and transparency, accessibility, etc.
Moreover, the researcher argues that the elec-
tronic court is an element of the electronic pro-
ceedings (justice), which ensures that the case
is heard and resolved by means of appropriate
information technology. Electronic proceedings
(justice) are a unified, coherent and comprehen-
sive information and telecommunication sys-
tem integrated into the activities of the courts
and other judicial bodies, which ensures that
the judiciary performs its functions through
the use of digital technology, consists of sepa-
rate elements that can function either inde-
pendently or in a system with others (Berna-
ziuk, 2019).

4. Conclusions

Therefore, the introduction of the electronic
court will enable to improve the entire judicial
system, to expand the scope of activities not
only within the system but also with other state
bodies and will lead to openness and transpar-
ency and to the accessibility to citizens.
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TESKI TIXO/IU 10 EJTEKTPOHHOTO CYTY SIK KOMILIEKCHOTO
CIIOCOBY 3ABE3IEYEHHS CIIPABEJ/IMBOTO TA EOEKTUBHOTO
IPABOCY/IJISI B VKPATHI

Auotauisi. Mema. Meta I0CIIIKEHHS TOJISITAE B TOMY, 1100 [POAHAI3YBATU AESIKI X0/ HAYKOB-
IiB JI0 €JIEKTPOHHOTO CY/Ly SIK KOMILIEKCHOTO cI10c00y 3abe31edeH s CIIPABeJIMBOTO if eheKTHBHOIO IIpa-
BOCYIIS B YKpaiHi. Pe3yavmamu. Y cTaTTi MpoaHaIi30BaHO JIesIKi MiIXOI HAYKOBITB /10 €JIEKTPOHHOTO
CY/Ly SIK KOMIITIEKCHOTO CToco0y 3abe3IedeHHsI CIIPaBe/InBOro Ta e(heKTHBHOTO PABOCY/IS B YKpaiHi.
B ymoBax pedopmyBanHst CyI0BOI BJIa/[i BUHUKAE HAarato MUTaHb, OB’ I3aHIX 3 €JIEKTPOHHIM [IPABOCYI-
JISIM, TI0 ZIACTh 3MOTY 3HAYHO TABUIIUTH ISITBHICT CY/IiB, CTIPOCTUTH TIPOTIEYPH B3AEMOIi 3 IHINMHU
JIeps)KaBHUMU OpraHaMy Ta TPOMa/ITHaMU, IIPUBeie 10 BIZIKPUTOCTI 1 TPO30POCTi, CKOPOTUTD Yac PO3TJIs-
ny nutanb. OCHOBHE 3aBJIaHHA eJIEKTPOHHOTO TIPABOCY/|/IS TOJIATAE Y CIPOIIEHHI TIPOTIEYP AOCTYILY /IS
TPOMAJISTH, CTAHOBJIEHHI TIPABOCYIS IK GBI 3pYUHOTO i TocTyTHOTO. Harosomeno ma ToMy, 1Mo Iisiib-
HICTh CY/IOBUX OPTaHiB HA WLIAXY [0 €JIEKTPOHHOIO [PABOCY /st TOTPeOYE MOKOPIHHOI 1epeby0Bu Beiei
CHCTEMH, IKa € OCHOBHUM BUKJIMKOM Y JIepsKaBi, BUsHadae, uyu Oy 1ii mpaBoBoio. Paga €Bporu y cBoix
PEKOMEeH/AIlisAX JepKaBaM-ujieHaM 100 Mo0yI0BK Ta 1epebyA0BU CYA0BUX CHCTEM i MPaBOBOI iH(pOP-
Mallil B eKOHOMIUHUI c1ocib BKasyBasia, 10 cyyacHi iHdopMaliiiHi TeXHOJIOTIT CTajln He3aMiHHIM 3aC0-
60M y cepi 3aificHeHHs IPaBOCY/IIsA, @ TOMY BOHH CIIPUSIOTH e(heKTHBHOMY YIIPABJIiHHIO I€P/KaBOIO, 110
HEOOXIIHO /ISl HOPMAJIbHOTO (YHKIIIOHYBaHHs IeMOKpATii. 3’sICOBAHO, 1110 3YCUILIA MO0 BIPOBA/IKEHHST
MOKJIUBOCTE €JIEKTPOHHOTO TIPABOCY/LIS HEOOXIIHO CIIPSIMYBATU HA BIOCKOHAJIEHHS] BHYTPILIHIX (CHC-
TEM YIPaBJIiHHS CY/[OBUMU CIIpaBaM¥) i 30BHiNTHIX (caiiTiB) iHdopMaIiiinux cucteM cymiB. Takox 1
3yCHILISI MatOTh OYTHU HalliJIeHi Ha [ABUIIEHHS B3aeMOii 3 iHopMalliliHUMU cucTeMamu iHIIMX OpraHiB
y cdepi 1octutii. Bucnosxu. 3anpoBapKeHHs €JIEKTPOHHOTO CY/Iy JACTh 3MOTY BJIOCKOHAJIMTH BCIO CY/I-
JBCHKY CHCTEMY, PO3UIMPUTU cepy AisIBHOCTI He TLIBKU BCEPEMHI CUCTEMU, a i 3 IHITMMU JIep>KaBHU-
MM OpraHaMu, IPUBEJIE /10 BIZIKPUTOCTI Ta IPO30POCTI, IOCTYIMHOCTI KOPUCTYBAHHS TPOMAJISTHAMH.

KiouoBi ciioBa: ajMiHiCcTPaTUBHO-IIPABOBE 3a0€3I1€UeHHsI, eIeKTPOHHUN CyJl, eDeKTUBHICTD, ClIpa-
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CLASSIFICATION OF JUDICIAL PROCEDURES
IN ADMINISTRATIVE PROCEEDINGS

Abstract. Purpose. The purpose of the article is to classify judicial procedures in administrative
proceedings according to the selected criteria, allowing for their most essential features. Results.
The scientific approaches to the definition of the essence of judicial procedures in administrative
proceedings through the prism of identifying their essential features by means of scientific classification
are analysed. The importance of scientific classification in the formation of the author's perspective
on the essence of the category “classification of judicial procedures in administrative proceedings” is
clarified. The criteria of classification of judicial procedures in administrative proceedings are determined.
The author proposes to classify judicial procedures in administrative proceedings according to pre-
established, scientifically based classification criteria which indicate the most essential features of both
a particular judicial procedure in administrative proceedings and the specific group to which it belongs:
the form of administrative proceedings; the type of administrative case within the scope of which judicial
procedures are implemented; the participants in the administrative case; the composition of the court that
carries out judicial procedures; the procedural stage during which judicial procedures are implemented,;
the mandatory stage of the administrative procedure; the stage of implementation of the relevant stage
of the administrative procedure are chosen to be criteria for classification of judicial procedures in
administrative proceedings. Conclusions. It is concluded that the criteria for classification of judicial
procedures in administrative proceedings are as follows: 1) by the form of administrative proceedings,
judicial procedures are implemented within them during general action proceedings and simplified action
proceedings; 2) depending on the administrative case, judicial procedures can be classified into those that
are implemented during consideration of general administrative cases, minor administrative cases, typical
administrative cases, exemplary administrative cases, urgent administrative cases, complex administrative
cases; 3) depending on the participants in an administrative case, judicial procedures in administrative
proceedings are classified into those that are carried out exclusively with the participation of the parties
(plaintiff and defendant), with the involvement of representatives of the parties, as a result of the entry
into the case of legal successors, with the involvement of third parties and/or their representatives;
4) by the composition of the court, judicial procedures in administrative proceedings are classified into
those carried out by a judge alone and a panel of judges; 5) depending on the procedural stage during which
the judicial procedures in administrative proceedings are implemented, they can be classified into those
that take place at the stage of initiation of an administrative case, preparation of an administrative case for
trial, consideration of an administrative case on the merits, settlement of a dispute with the participation
of a judge, appeal proceedings, cassation proceedings, review of court decisions on newly discovered
or exceptional circumstances, enforcement of court decisions, restoration of lost court proceedings;
6) depending on the mandatory stage of the administrative procedure (the will of the person concerned),
judicial procedures are divided into those that are implemented at mandatory stages of the administrative
procedure and optional stages of the administrative procedure; 7) depending on the stage of implementation
of the relevant stage of the administrative procedure, judicial procedures in administrative proceedings
may take place during opening of the case on the merits, clarification of the circumstances of the case
and examination of evidence, court debates, adoption of court decisions, etc.

Key words: judicial procedure, administrative proceedings, administrative procedure, administrative
trial, administrative case, classification, criterion.
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1. Introduction

The complex and multifaceted legal nature
of judicial procedures in administrative pro-
ceedings is due to a number of factors. Among
the latter are unclear legislative references to
judicial procedures. For example, the legisla-
tor in part 2 of article 1 of the Law of Ukraine
“On the Judiciary and the Status of Judges”
of June 2, 2016 indicates that judicial power is
exercised by judges and, in cases determined by
law, by jurors through the administration of jus-
tice according to relevant judicial procedures
(Verkhovna Rada of Ukraine, 2016). In turn,
in the administrative procedure legislation,
the judicial procedure can be defined as a sepa-
rate phase of the procedural stage or a set of cer-
tain procedural actions that form it. For example,
part 1 of article 185 of the Code of Administra-
tive Procedure of Ukraine as of July 6, 2005
(hereinafter — the CAP of Ukraine) states
that the court shall issue a ruling on the dis-
pute settlement procedure with the participa-
tion of a judge. In para. 15 of part 1 of article 4
of the CAP of Ukraine the category “procedure”
is used to denote the central stage of the admin-
istrative procedure: “the decision shall resolve
issues related to the procedure of administra-
tive case consideration and other procedural
issues”. In addition, in a number of provisions
of the CAP of Ukraine the category “procedure”
is used in relation to certain procedural actions
or the consequences that follow them: in part 2
of article 241 of the CAP of Ukraine the legis-
lator uses the term “procedural issues related to
the movement of the case in the court of first
instance...”; in clause 2 of part 1 of article 266-1
of the CAP of Ukraine — “procedures for lig-
uidation of a bank..”; in clause 2 of part 9
of article 266-1 of the CAP of Ukraine — “proce-
dures for withdrawal of an insolvent bank...”; in
part 1 ofarticle 289 of the CAP of Ukraine — “pro-
cedures for expulsion or readmission...”; in part 2
of article 321 of the CAP of Ukraine — “proce-
dural issues related to the movement of the case,
petitions and statements of the participants in
the case...” (Verkhovna Rada of Ukraine, 2005);
etc.

Taken together, the above aspects are one
of the main reasons for the lack of a unified per-
spective on the understanding of the essence
of the category “judicial procedures” by legal
scholars, regardless of their scientific interests.
As it is noted above, the essence of judicial
procedures can be revealed from both a broad
and a narrow perspective. Moreover, the pre-
viously proposed approach to understanding
the phenomenon under study does not claim to
be absolute, but is aimed at deepening its under-
standing, which will be reflected further. For
example, one of the most important factors con-

tributing to the improvement of understanding
of the relevant phenomena, especially through
the prism of their complex nature and multi-
dimensionality, is their scientific classification.
The scientific classification of judicial proce-
dures in administrative proceedings is no excep-
tion.

Anumberof scholars, such as V.M. Bevzenko,
M.T. Havryltsiv, M.V. Dzhafarova, M.V. Kovaliv,
D.V. Kuznetsov, R.S. Melnyk, V.B. Pchelin,
M.I. Smokovych, I.B. Stakhura, Y.I. Tsvirkun,
A.O. Chernikova, and others studied
the formation of administrative justice, the legal
and organisational framework for administra-
tive proceedings, the legal nature of the judicial
administrative procedure, the issue of proof in
administrative justice, etc. However, the issue
of judicial procedures in general and in admin-
istrative proceedings in particular remains
insufficiently studied. Namely: no unanimous
approach to the definition of the category “judi-
cial procedure”, identification of their types
and features inherent in administrative pro-
ceedings exist.

The purpose of the article is to classify judi-
cial procedures in administrative proceedings
according to the selected criteria, allowing for
their most essential features.

2. Classification of judicial procedures
in administrative proceedings depending on
the type of proceeding

Any classification is not a simple aggregate
of groups of objects and phenomena being stud-
ied, but something holistic, which has a number
of general properties, specific functions that
obey the same laws. That is why the scientific
classification is of great importance for theo-
retical and practical human activity: it ena-
bles to group objects, phenomena depending
on the most diverse needs of human cognitive
activity and thereby provides solutions to var-
ious theoretical and practical tasks (Rusetskyi,
2019, pp. 222-223). Classification of a cer-
tain phenomenon, activity or process enables
to understand their meaning most deeply. At
the same time, such classification should be
based on the criteria that will most significantly
reflect the features of the relevant classification
group. After all, the question of the criteria
(grounds) of classification is the most impor-
tant in the problem of constructing a classifica-
tion of relevant phenomena, since the criterion
is an indicator of the theoretical and practical
significance of the classification in general,
the goals and objectives that are set for it (Pche-
lina, 2014, p. 267). In this context, we propose to
understand the classification of judicial proce-
dures in administrative proceedings according
to pre-established, scientifically based classifi-
cation criteria which indicate the most essential
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features of both a particular judicial procedure
in administrative proceedings and the specific
group to which it belongs.

Therefore, one of the most important crite-
ria for classifying judicial procedures in admin-
istrative proceedings is the type of proceedings
within which they are implemented. Scientists
note that administrative proceedings are a set
of procedural actions consistently performed by
the competent authority and procedural deci-
sions taken to consider and resolve an adminis-
trative case, which ends with the adoption and,
where necessary, enforcement of the adopted
act (Loiuk, 2018, p. 126). It should be con-
sidered that the difference between the types
of the same proceedings is in the sequence
(manner) of procedural activities. Thus,
Y.I. Tsvyrkun argues that the procedural form
in administrative proceedings enables to dis-
tinguish between different proceedings within
the judicial administrative procedure, as well
as different types of the same proceedings that
differ in procedural manner (Tsvyrkun, 2019).
Therefore, when determining the first criterion
of classification of judicial procedures in admin-
istrative proceedings, it is more correct to desig-
nate it as a form of administrative proceedings.

The analysis of the procedural legisla-
tion enables M.I. Smokovych and V.M. Bev-
zenko to conclude that the forms of adminis-
trative proceedings should be grouped into:
general action proceedings (articles 12,
257, 264, 265, 267 of the CAP of Ukraine);
simplified action proceedings (articles 12,
257-263 of the CAP of Ukraine); court
hearing (articles 192-256 of the CAP
of Ukraine); written proceedings (paragraph
10 of Part 1 of Section 4, part 9 of article 205,
articles 262, 263 of the CAP of Ukraine); partic-
ipation in the court hearing by videoconference
(article 195 of the CAP of Ukraine) (Smok-
ovych, Bevzenko, 2021, p. 224). In general, we
agree with the position of the above scientists,
but it should be noted that this list of forms
of administrative proceedings, in our opinion,
requires some clarification. In particular, as
follows from its analysis, along with the forms
of administrative proceedings, it also contains
certain stages of the administrative procedure,
as well as possible forms of their implementa-
tion. In this case, the court hearing and the pos-
sibility of participation in it via videoconfer-
ence are considered. According to article 192
of the CAP of Ukraine the case is considered in
court. In this case, it is actually about the cen-
tral stage of the administrative procedure —
consideration of the case on the merits, subject
to Chapter 6 of the CAP of Ukraine (Verkhovna
Rada of Ukraine, 2005). At this stage, as follows
from the analysis of article 195 of the CAP
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of Ukraine, individual participants in the case
may participate in the videoconference. There-
fore, this rule states that the parties to the case
have the right to participate in the court hear-
ing via videoconference outside the court prem-
ises, provided that the court has the appropriate
technical capabilities, which the court indicates
in the decision to open the proceedings, unless
the appearance of this participant in the court
hearing is recognised by the court as mandatory
(Verkhovna Rada of Ukraine, 2005).

Relying on the review of the above posi-
tions, we argue that the forms of adminis-
trative proceedings are general or simplified
proceedings. Such conclusion corresponds to
the requirements of the current procedural
legislation. In particular, article 12 of the CAP
of Ukraine stipulates that administrative pro-
ceedings are subject to the rules provided by
the CAP of Ukraine, in the manner of action
proceedings (general or simplified). Moreo-
ver, simplified action proceedings are intended
for consideration of cases of insignificant com-
plexity and other cases for which the priority is
a quick resolution of the case. In turn, the gen-
eral action proceedings are intended for consid-
eration of cases that, due to complexity or other
circumstances, are inappropriate to be consid-
ered in simplified action proceedings (Yako-
vets, 2006). Therefore, according to a criterion
such as the form of administrative proceed-
ings, judicial procedures within them should
be divided into those that are implemented
within the scope of general or simplified action
proceedings.

Therefore, judicial procedures in admin-
istrative proceedings can be implemented
in different ways, allowing for the specifics
of the administrative case being considered.
Firstly, so-called general administrative cases
should be noted, during the consideration
of which the administrative court judicial pro-
cedures are implemented according to the gen-
eral rules within the relevant court proceedings.
Secondly, judicial procedures take place during
the consideration of certain categories of admin-
istrative cases. Such administrative cases can
be named due to the analysis of the provi-
sions of article 4, chapter 10 “Consideration
of cases according to the rules of simplified
action proceedings” and chapter 11 “Specifici-
ties of action proceedings in certain categories
of administrative cases” of the CAP of Ukraine:
a minor case (an administrative case of insignif-
icant complexity); typical administrative cases;
exemplary administrative case; urgent admin-
istrative cases; complex administrative cases,
an exhaustive list of which is given in articles
264267 of the CAP of Ukraine (Verkhovna
Rada of Ukraine, 2005).
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Accordingly, judicial procedures in admin-
istrative proceedings can be implemented
depending on the type of administrative case
considered by the relevant administrative
court: general administrative cases, minor cases,
typical administrative cases, exemplary admin-
istrative cases, urgent and complex administra-
tive cases. In each of the above-mentioned types
of administrative cases, judicial procedures
within administrative proceedings will find cer-
tain specificities of their implementation, which
can be identified in a number of factors: the pro-
cedure for applying to an administrative court;
terms of such application; the participants in
an administrative case; the mandatory nature
of their participation; court decisions that may
be made; etc.

3. Classification of judicial procedures
in administrative proceedings depending on
the participants

In addition, judicial procedures in adminis-
trative proceedings can be classified depending
on a criterion of the participants in the judicial
process. This criterion of classification of judi-
cial procedures in administrative proceedings
requires to emphasise the fundamental differ-
ence between participants in administrative
procedure and actors of administrative pro-
cedural relations. In particular, studying
the essence and features of the actors of admin-
istrative procedural relations, V.B. Pchelin
notes that the concept of “actors of adminis-
trative procedural legal relations” is broader
than the concept of “participants in adminis-
trative procedure”, since, in addition to such
participants, it also includes the administra-
tive court (Pchelin, 2015, p. 180). Moreover,
the professional literature states that the names
of the participants in the trial are reserved for
them regardless of the stage of the trial. How-
ever, at the stage of enforcement of court deci-
sions in administrative cases, there are such par-
ticipants as the debt collector and the debtor.
A person who submits an application to
the court, for example, a plaintiff who requests
the recusal of a judge, is called an appli-
cant. Although it is not provided by the CAP
of Ukraine, in practice there are cases when
participants in the case — plaintiff or defend-
ant — depending on the stage of the process are
disclosed in court decisions as “appellant” (Rul-
ing of the Kyiv Administrative Court of Appeal
of April 2, 2018 in case Ne 826/15436/17) or
“cassator” (Ruling of the Supreme Court com-
posed of the panel of judges of the Administra-
tive Court of Cassation of January 10, 2018 in
case Ne 826,/18378/16) (Yasynka, 2018, p. 77).

Asfortheactorsof administrative procedural
relations, in addition to the court, they may also
include persons who are not directly related to

the procedural activity but provide its support
in certain areas. For example, these may be: law
enforcement bodies; the High Qualification
Commission of Judges of Ukraine; the National
School of Judges of Ukraine; judicial self-gov-
ernment bodies; the State Judicial Administra-
tion of Ukraine; the court apparatus and its sep-
arate structural units (Pchelin, 2017, p. 211).
As a criterion for classification of judicial pro-
cedures in administrative proceedings, we have
chosen the participants in the judicial process,
and not the actors of administrative proce-
dural relations, since the activities of the latter
may not relate to such procedures at all, but
be aimed solely at the organisational and legal
aspects of such proceedings. In view of this, we
consider it necessary to narrow this criterion
even further and limit ourselves to mentioning
only the participants in the case, who compose
the participants in the trial. In this case, other
participants in the trial, such as an assistant
judge, a secretary of the court session, a court
administrator, a witness, an expert, a legal
expert, a translator, a specialist, are excluded
(part 1 of article 61 of the CAP of Ukraine
(Verkhovna Rada of Ukraine, 2005)). In this
case, by the participants in the case, judicial
procedures in administrative proceedings can
be classified into those that are carried out:
exclusively with the participation of the par-
ties (plaintiff and defendant); with the involve-
ment of representatives of the parties; as a result
of the entry into the case of legal successors;
with the involvement of third parties and/or
their representatives.

With regard to an administrative court itself
as the actor of administrative procedural legal
relations, its composition should be a separate
criterion for classification of judicial proce-
dures in administrative proceedings. The anal-
ysis of para. 4 of part 1 of article 4 of the CAP
of Ukraine reveals that according to the leg-
islator, a court is a judge of an administrative
court, who considers and decides an admin-
istrative case individually or a panel of judges
(Verkhovna Rada of Ukraine, 2005). Consider-
ation and resolution of an administrative case
by a judge individually or by a panel of judges
entails certain peculiarities of judicial proce-
dures in administrative proceedings, which will
have its impact on the implementation of cer-
tain stages of the administrative procedure, as
well as on the implementation of certain stages
and the performance of relevant procedural
actions.

Another important criterion for classifica-
tion of judicial procedures in administrative
proceedings of Ukraine should be the stage
of the administrative procedure within which
they find their manifestation. From the

41



8/2022

ADMINISTRATIVE LAW AND PROCESS

perspective of administrative procedure, a pro-
cedural stage is a set of homogeneous proce-
dural actions of participants in administrative
procedural legal relations, which are carried
out within a relatively defined period of time
in order to achieve a single specific procedural
goal (Komziuk, Bevzenko, Melnyk, 2007,
pp. 523-524). According to the professional
literature, the entire set of procedural actions
taken in connection with the consideration
and resolution of a public law dispute (admin-
istrative case) can be represented by the fol-
lowing stages of the administrative procedure
(procedural stages): initiation of an administra-
tive case (opening of proceedings in an admin-
istrative case); preparatory proceedings (prepa-
ration of an administrative case for trial);
settlement of a dispute with the participation
of a judge; consideration of an administrative
case on the merits; appeal proceedings; cassa-
tion proceedings; review of court decisions due
to newly discovered or exceptional circum-
stances; enforcement proceedings (enforce-
ment of court decisions); restoration of lost
court proceedings (Smokovych, Bevzenko,
2021, p. 181).

Furthermore, the stages of administra-
tive procedure can be considered allowing for
their occurrence due to the will of the person
concerned. In this case, these are mandatory
and optional stages of administrative procedure
and, accordingly, the criterion of classification
of judicial procedures in administrative proceed-
ings. For example, scientists understand manda-
tory stages of administrative procedure as stages
that must necessarily precede the adoption
of a court decision (resolution), which resolves
the requirements of an administrative action
(Pchelin, 2017, p. 194), and optional stages as
those that arise solely by the will of the par-
ticipants in such a process and in the absence
of such will may not arise at all. These stages
are carried out only when necessary due to
the circumstances of a particular administrative
case. The stages that are completely depend-
ent on the will, initiative of the participants
in the process and, as a result, may or may not
become the subject matter of consideration by
a higher instance cannot be considered manda-
tory (Komziuk, Bevzenko, Melnyk, 2007, p. 57).
These stages of the administrative procedure
are characterised by a significant number of fea-
tures related to the implementation of the rele-
vant judicial procedures within them.

4. Conclusions

Therefore, one of the most important
and paramount aspects of a comprehensive
understanding of both theoretical and practical
aspects of judicial procedures in administrative
proceedings is their scientific classification.
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They are classified according to pre-established,
scientifically based classification criteria which
indicate the most essential features of both
a particular judicial procedure in administrative
proceedings and the specific group to which it
belongs. The criteria for classification of judicial
procedures in administrative proceedings are as
follows:

1) by the form of administrative proceed-
ings, judicial procedures are implemented
within it during general action proceedings
and simplified action proceedings;

2) depending on the administrative case,
judicial procedures can be classified into those
that are implemented during consideration
of general administrative cases, minor admin-
istrative cases, typical administrative cases,
exemplary administrative cases, urgent admin-
istrative cases, complex administrative cases;

3)dependingon the participantsinanadmin-
istrative case, judicial procedures in administra-
tive proceedings are classified into those that are
carried out exclusively with the participation
of the parties (plaintiff and defendant), with
the involvement of representatives of the par-
ties, as a result of the entry into the case of legal
successors, with the involvement of third par-
ties and /or their representatives;

4) by the composition of the court, judicial
procedures in administrative proceedings are
classified into those carried out by a judge alone
and a panel of judges;

5) depending on the procedural stage dur-
ing which the judicial procedures in admin-
istrative proceedings are implemented, they
can be classified into those that take place
at the stage of initiation of an administrative
case, preparation of an administrative case for
trial, consideration of an administrative case on
the merits, settlement of a dispute with the par-
ticipation of a judge, appeal proceedings, cassa-
tion proceedings, review of court decisions on
newly discovered or exceptional circumstances,
enforcement of court decisions, restoration
of lost court proceedings;

6) depending on the mandatory stage
of the administrative procedure (the will
of the person concerned), judicial procedures
are divided into those that are implemented
at mandatory stages of the administrative pro-
cedure and optional stages of the administrative
procedure;

7) depending on the stage of implementa-
tion of the relevant stage of the administrative
procedure, judicial procedures in administra-
tive proceedings may take place during opening
of the case on the merits, clarification of the cir-
cumstances of the case and examination of evi-
dence, court debates, adoption of court deci-
sions, etc.
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KJACU®IKALIA CY1OBUX ITPOLHEAYP
B AAIMIHICTPATUBHOMY CYJOYNHCTBI

Anoranig. Mema. Metoio focsipKennst € 3ilicnentst kiaacudikaliii cy1oBux mporeayp B ajMiHi-
CTPATUBHOMY CYZIOYMHCTBI 32 BUOKPEMJICHUMM KPUTEPIAMU 3 yPaXyBaHHAM IXHIX HACYTTEBIINX O3HAK.
Pesyavmamu. 3/1iiicHeHO aHATI3 HAYKOBUX TTiIXO/IiB /10 BUBHAYEHHS CYTHOCTI CY/IOBHX MPOIEYDP B aIMi-
HICTPATUBHOMY CYIOYMHCTBI KpPi3b PU3MY BUOKPEMJICHHS IXHIX CYTTEBUX O3HAK IIJISAXOM 3/IilICHEHHS
HayKoBOI KTacudikarii. 3’scoBaHo 3HAUEHHS HAYKOBOI kiacuikaliii y mporeci popMyBaHHS aBTOPCHKO-
ro GaueHHs CYTHOCTI Kateropii «kiacudikailis CyI0BUX HPOLEAYP B aAMIHICTPATUBHOMY CYIOYUHCTBI».
Busnaueno kputepii knacudikaliii cyJoBUX TPOIEAYP B aIMiHICTPATUBHOMY CY[OYUHCTBI. 3ampoIoHO-
BaHO KJ1acu(dikyBaTh CyJI0BI IIPOLE/YPH B JIMIHICTPATUBHOMY CYJIOYMHCTBI 3a Harepesl BCTAHOBJICHUMI
HAYKOBO OOIPYHTOBAHMMHU KJIacu(piKaliiHUMI KPUTEPIisIMUL, SIKi BKa3yl0Th Ha HAlO1/IblIl CYyTTEB] O3HAKK
SIK OKPEMO B3$ITOI CY/ZIOBOI ITPOIE/LyPU B aJIMiHICTPATUBHOMY CYZIOYMHCTBI, TaK i BUJIOBOI IPYIIH, JI0 SKOI
ii BizHeceno. Sk kpurepii kaacudikaiii cy0BUX MPOLENYDP B aAMIHICTPaTUBHOMY CYAOYMHCTBI BUOpaHi
(hopma aziMiHICTPATUBHOTO CYZI0YMHCTBA; BUJL A/IMIHICTPATHBHOI CIIPABU, Y MEKaX PO3IJISILY SKOI peaizy-
I0ThCA CY/I0BI MIPOIEYPH; KOJIO YUACHUKIB aJIMiHICTPATUBHOI CIIPABU; CKJIAJL CYLY, SIKUii 3/111ICHIOE CYyZ0B1
TPOTIE/TY PH; TIPOIECYATbHA CTA/is, Y MEKaX SIKOT Peasi3yIoThest CyI0Bi TPOIEYPH; 000B I3KOBICTH CTa/I1
a/IMIHICTPATUBHOTO IPOIleCy; eTarl peasisalfil BiIOBiHOI cTajii aaMiHicTpaTUBHOTO TIpotecy. Bucwo-
6Kxu. 3pobJieHO BHCHOBOK, 110 Kiacudikaiist Cy[oBUX HPOIEAYP B AIMIHICTPATHBHOMY CYIOYUHCTBI

43



8/2022
ADMINISTRATIVE LAW AND PROCESS

3MTICHIOETHCST 32 TAKUME KpuTepisiMu: 1) 3a GOpMOI0 aiMiHICTPATUBHOTO CYJIOUNHCTBA CY/I0Bi TIPOIIETY-
PY peasti3yloThesl B HOT0 MeKax ITijl Yac 3araJlbHOTO MO30BHOTO MTPOBAKEHHS Ta CIIPOIIEHOTO TI030BHOTO
[POBAJIKEHHs; 2) 3AJIEKHO BiJl aIMIHICTPATUBHOI CIIPABU CYOBI IIPOLIELYPU MOKYTh OyTU Kiaacu(ikoBaHi
Ha Ti, M0 PeAi3yI0ThCs B MeKaxX PO3TJISIIY 3araibHUX aJIMiHICTPATUBHUX CIIPAB, MAJO3HAYHUX a/IMiHi-
CTPATMBHUX CIIPaB, TUIIOBUX aJIMiHICTPATUBHUX CIIPAB, 3pDA3KOBUX a/IMiHICTPATUBHUX CIIPAB, TePMiHOBUX
Q/IMiHICTPATUBHUX CIIPaB, CKJIAJHUX aJIMIHICTPATUBHMX CIIPAB; 3) 3aJICXKHO BiJl KOJA YYaCHUKIB ajiMi-
HICTPATUBHOI CIIPaBU CY/OBi TPOIEAYPH B aIMiHICTPATHBHOMY CY/IOUMHCTBI TO/IISIOTHCST HA TaKi, 110
3/IHCHIOIOTLCS BUKJIIOYHO 32 YYacTIo CTOPIH (11031MBava Ta BiANOBia4a), i3 3aJy4eHHAM IPeCTaBHUKIB
CTOPIH, YHACJIIOK BCTYIY Y CIIPaBY PABOHACTYIIHUKIB, i3 3aly4eHHsIM TPeTix ocib Ta/abo ix npeucras-
HUKIB; 4) 3 OISy Ha CKJIAJ CYIy CYZOBi TPOIEYPU B aIMiHICTPATUBHOMY CYIOYMHCTBI TOMIJISIOTHCS
Ha Ti, 110 3IHCHIOIOTHCS CYIIEI0 OAHOOCIOHO Ta KOJIETIE0 CYILIB; 5) 3a/IeAKHO Bifl IPOIIECYaIbHOI CTail,
y MesKax sIKOi Peasli3yloThCst Cy/IOBI POLEAYPH B aMiHICTPATUBHOMY CYIOUYUHCTBI, BOHM MOXKYTb OyTH
kyacuikoBaHi Ha Ti, [0 MAIOTh MiCIle Ha CTa/lil MOPYIIEHHS a/[MiHiCTPATUBHOI CIIPABH, ITi/[TOTOBKU ajIMi-
HICTPAaTHBHOI CITPABH JI0 CYI0BOTO PO3TJISALY, PO3TJISIY aAMiHICTPATUBHOI CIIPABH TI0 CYTi, YPeTYTIOBAaHHS
CHOPY 32 YYacTIO CY/I, aleaIiiiHOro MpOBa/KEHHS, Kacal[iiHOTO MTPOBA/KEHHS, MEPETJISIY CYyT0BUX
pillierb 3a HOBOBHSBJIECHUMU a00 BUKJIIOYHUME OOCTABUHAMY, BUKOHAHHS CY/OBHX DillleHb, BiIHOB-
JIEHHSI BTPAYeHOTO CY0BOIO MPOBAKEHHsT; 6) 3a/1e5KHO BiZi 000B'I3KOBOCTI CTaiil aiMiHiCTPaTUBHOTO
npotiecy (BOJIEBUSABJIEHHs 3al[iKaBIeHol 0cOOM ) CYIOBI MPOIEAYPH TOALIAIOTHCA Ha Ti, 110 PEATi3YIOThCS
Ha 000B’AI3KOBUX CTAISIX afMiHICTPATHBHOTO MPOTECY Ta (haKyJbTaTHBHUX CTalisAX a[MiHICTPaTHBHOTO
mporiecy; 7) 3aJIeKHO Bifl eTarry peasiisartii BiTIOBIAHOI cTafil aMiHICTPAaTUBHOTO TIPOIIECY CYAOBI TTPO-
1elypHu B aJIMIHICTPATUBHOMY CYJIOUMHCTBI MOKYTh MAaTH MicIle B MeKaxX 3/[IICHEHHS BIIKPUTTS PO3TJIsi-
JIy CIIPABH IO CYTi, 3'sicyBaHHsI 06CTABMH CIIPABHU il IOCII/PKEHHSI I0Ka3iB, CY/0BUX [e0aTiB, YXBaIEHHsI
CYZIOBUX PillleHb TOITIO.

Kmouosi cioBa: cyzosa 1poleaypa, aJMiHICTpaTUBHE CYZOYMHCTBO, a/[MiHICTPATHBHUII IPOIEC,
a/IMiHiCTpATUBHE TPOBA/KEHHST, a/[MiHICTPATUBHA CIIPaBa, KJaacudikallis, KpUTepiil.
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MONITORING AS A FORM OF PUBLIC CONTROL

Abstract. Purpose. The purpose of the article is toanalyse the state of affairs inimplementation of public
monitoring in Ukraine and note its positive impact on improving the activities of public authorities and to
identify some shortcomings of implementation. Results. The article considers public monitoring as a form
of public control. Its definition in draft laws and scientific literature, consideration in scientific manuals is
given. The relevance and effectiveness of public monitoring are argued. Active work on public monitoring
of customs, assessment of air quality, certain problems in the implementation of monitoring and evaluation
in the field of social services are noted. It is emphasised that public monitoring is carried out in many areas
of functioning of public authorities, it focuses on their bodies, on activities and actions or inaction of public
officials; public monitoring of the use of budget funds; public monitoring of the implementation of state,
regional and sectoral programs, public monitoring of the electoral process; public monitoring of health
care; public monitoring of environmental protection, etc. Conclusions. It is concluded that the use
of public control in the form of public monitoring is a prerequisite for its improvement. It should be noted
that in some sectors of public life, public monitoring is actively practiced, while in others it still needs to be
effectively implemented. Various aspects of public control are mostly considered at the theoretical level,
while practical recommendations contained in textbooks are more understandable for specialists. In order
to disseminate and apply public monitoring in various sectors of public life, it is necessary to promptly
adopt a law on public control, develop methodological proposals in a form accessible to public activists,
and organise training courses for them. Simultaneous state and public monitoring and implementation

of its results in the work of controlling entities will contribute to greater efficiency of their activities.
Key words: public control, draft law, public monitoring, state monitoring, procedure.

1. Introduction

The public control procedures are divided
into general and special procedures. General
procedures mainly include: 1) hearing of per-
formance reports; 2) public hearings; 3) pub-
lic monitoring. Special procedures of public
control include: 1) public expertise; 2) public
inspections; 3) public investigations. Among
the general procedures, public monitoring
should be highlighted as an important and rel-
evant form of public control, but today it is not
always actively implemented, which is a con-
sequence of the lack of a law on public con-
trol, lack of effective dialogue between public
authorities and the public. Moreover, the legal
literature contains a suflicient number of stud-
ies on the conduct and implementation of state
control, educational and methodological man-
uals, which can become the basis for scientific
developments in the field of public control in
amore simplified and accessible version for pub-
lic activists.

Scientists consider public monitoring from
the research perspective of its implementation

© Yu. Nironka, 2022

in various fields. The impact of public monitor-
ing on the process of providing administrative
services is studied by N.I. Ilchaninova. She
states that public monitoring ensures mini-
misation of abuses by the authorities, analysis
of public opinion, objective research, bring-
ing service providers closer to the recognition
of public needs. In her opinion, the system
of monitoring and evaluation of the effective-
ness of providing services, if successfully imple-
mented, has all chances to become the basis for
improving the mechanism of administrative ser-
vices (Ilchaninova, 2018, p. 135). T. Semyhina,
analysing the regulatory framework and foreign
experience, among other forms of public con-
trol (citizens' appeals, public expertise, public
hearings), points to monitoring of activities
and control (raid) inspections at the objects
of public control (Semyhina, 2020).
Researchers have prepared manuals that
cover methodological, organisational, ethical
aspects of preparation and conduct of public
monitoring of the activities of executive author-
ities, local self-government bodies, as well as
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analysis of the results and report on the results
of monitoring, evaluation of the results of public
monitoring, etc. The review of the textbook by
V. Kuprii and L. Palyvoda enables to conclude
that it has a sufficient methodological basis for
public monitoring, but the persons who will
be engaged in this work should have certain
knowledge and skills (Kuprii, Palyvoda, 2011).

The procedure for public monitoring of pub-
lic procurement is contained in the scientific
development by O.0. Budnyk, V.A. Tarnai,
A.Yu. Marusov, H.O. Kanievskyi. They reveal
the stages of public monitoring and control
over public procurement; guarantees of public
control provided by the legislation on public
procurement; regulatory mechanism for access
to information on public procurement; sources
of information for checking compliance with
anti-corruption provisions of procurement leg-
islation; recommendations for finding procure-
ment information; overview of typical violations
during public procurement. Scientists define
the public moratorium as a research process. In
our opinion, it is more possible to implement
the proposed public moratorium of this level
by competent specialists than by representa-
tives of public organisations (Budnyk, Tarnai,
Marusov, Kanievskyi, 2014, pp. 46—58).

The purpose of the article is to analyse
the state of affairs in implementation of pub-
lic monitoring in Ukraine, to note its positive
impact on improving the activities of public
authorities and to identify some shortcomings
of implementation.

2. Concept and functions of monitoring

The legal literature provides somewhat
different definitions of monitoring and public
monitoring. The Great explanatory diction-
ary of the modern Ukrainian language defines
monitoring as a continuous observation of any
process in order to determine its compliance
with the desired result (Busel, 2004, p. 539).
In the Draft Law on public control (registered
in the Verkhovna Rada of Ukraine on April
14, 2014 under No. 4697) public monitoring is
defined as a general procedure for public con-
trol over continuous regulated supervision over
the compliance of the activities of the objects
of public control with the public interest by
the actors of public control (Article 3, para-
graph 4) (Draft Law on Public Control, 2014).
D. Arabadzhyiev defines public monitoring as
a means of observing, tracking general trends
and changes in society that is a necessary
component of establishing a dialogue between
the government and the public, as well as offers
the structural and functional characteristics
of public monitoring developed (Arabadzhyiev,
2012, pp. 82). According to L.R. Nalyvaiko
and O.V. Savchenko, the theoretical and legal
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aspect of public monitoring is a manifestation
of real and effective democracy, one of the forms
of cooperation with public authorities (Nalyva-
iko, Savchenko, 2017, p. 101).

Public monitoring is an activity that is a set
of tools for obtaining certain information about
a specific object of public control. It synthesises
the implementation of three functions: diag-
nostics, pragmatisation and prognostication, as
well as aims to implement the correction func-
tion based on the data obtained. Being a mul-
tifunctional phenomenon, public monitoring is
implemented by a network of actors, including
both central and territorial organisations oper-
ating at the regional and local levels (Arabadzh-
yiev, 2012, p. 87).

Public monitoring is carried out by the deci-
sion of a non-governmental organisation, in this
case, the actors of public control have the right to
apply for the necessary information to the object
under observation and analysis of its activities.
Based on its results, an appropriate conclusion
is drawn up on the compliance of the object
of public control with the legislative provisions
regarding its activities; proposals to eliminate
shortcomings and omissions, prevent corrup-
tion, ensure the rights and interests of individu-
als and legal entities. The conclusion is submit-
ted to the object of monitoring and to the higher
state authority or higher local self-government
body.

Public monitoring is carried out in many
areas of functioning of public authorities, it
focuses on their bodies, on activities and actions
or inaction of public officials; public monitoring
of the use of budget funds; public monitoring
of the implementation of state, regional and sec-
toral programs, public monitoring of the elec-
toral process; public monitoring of health care;
public monitoring of environmental protection,
etc.

3. Monitoring in public life.

In some sectors of public life, public moni-
toring is quite active. For example, the Insti-
tute for Economic Research (IER) conducted
a public monitoring of customs’ performance in
2021 to assess certain aspects of customs’ per-
formance and provide recommendations for its
improvement. Public monitoring was the result
of cooperation of the IER with partner organi-
sations that conducted research in their regions
and co-authored the analytical report on its
results: “Public monitoring of Odesa, Halytska
and Kyiv customs”, Association of Customs Bro-
kers of Ukraine; “Public assessment of the work
of Volyn and Polissia customs of the State Cus-
toms Service”, NGO “Agency for International
Cooperation”; “Public” Sfero”, “Public assess-
ment of the performance of the Northern cus-
toms of the State Customs Service in Cherni-
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hiv region”, PO “Association of Regional Mass
Media”. The analytical report on the results
of public monitoring contains the results
of the study, as well as recommendations for
solving the problematic issues that were identi-
fied during the analysis (Institute of Economic
Research and Political Consultations, 2021).

However, the implementation of monitor-
ing and evaluation of social services in prac-
tice is only at the initial stage: mainly inter-
nal monitoring and evaluation according to
the generalised criteria defined by the meth-
odological recommendations are carried out
mainly by territorial centres of social services
(provision of social services). The monitoring
includes: identification, analysis and evalua-
tion of actual parameters, established by law,
regarding quality of public services to citizens
and organisations, including time and financial
costs for obtaining the final result of administra-
tive services; development and implementation
of measures, aimed at improving the processes
of providing public services and improv-
ing the quality of their provision; tracking
the dynamics of the parameters of quality
and accessibility of public services and monitor-
ingtheeffectivenessof measuresaimedatimprov-
ing the satisfaction of citizens and organisations
with the quality of social services (Nykolaieva,
2020, p. 113).

Over the past three years, an increasing
number of public organisations and commercial
projects have appeared in Ukraine, which not
only raise the issue of implementing legislative
initiatives in the field of air quality monitoring,
but also those that create separate IT products
aimed at improving the situation in the field
of air quality information. One of the current
projects implemented by POs in Ukraine is
the project Ecolnfo. The mission of the project
is to inform the public about the state of air qual-
ity in the location of the site user. But despite
the technical and visual attractiveness of this
project, it does not indicate the methodol-
ogy used to measure air quality. In this form,
this system cannot be called a monitoring
system and has nothing to do with the state
of the air in these places, it cannot be used
to make political or managerial decisions in

the environmental sector (Koltsov, Shevchenko,
2018, p. 12).

Moreover, a simultaneous public and state
moratorium should be announced. For example,
today 46 air quality monitoring sensors have
been installed in all districts of Kyiv. Unlike
the public control sensors, the indicative sen-
sors installed by the city and analysing the air
for more indicators, are certified, more accurate
and informative. The state moratorium system
relies on the city's LoRaWAN wireless network
for data transmission. To make it work, 295 base
stations were installed in each district of Kyiv
(Website of the Kyiv City State Administration,
2021).

The legal literature review reveals that
a considerable number of forms of public con-
trol now exist mainly at the theoretical level,
since the regulations do not define the pro-
cedure for their implementation in practice,
and the correction of this situation should
become one of the top priorities of our state
(Skvirskyi, 2013, p. 226). Problematic issues
that require clarification in the area under anal-
ysis are: 1) the absence of a customer and con-
sumer of public monitoring within the country
today; 2) ensuring a high professional level
of monitoring activities (Arabadzhyiev,
2012, p. 83).

4. Conclusions

Therefore, the use of public control in
the form of public monitoring is a prerequisite
for its improvement. It should be noted that
in some sectors of public life, public monitor-
ing is actively practiced, while in others it still
needs to be effectively implemented. Various
aspects of public control are mostly consid-
ered at the theoretical level, while practical
recommendations contained in textbooks are
more understandable for specialists. In order
to disseminate and apply public monitoring in
various sectors of public life, it is necessary to
promptly adopt a law on public control, develop
methodological proposals in a form accessible to
public activists, and organise training courses
for them. Simultaneous state and public mon-
itoring and implementation of its results in
the work of controlling entities will contribute
to greater efficiency of their activities.
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MOHITOPHUHT K ®OPMA ITPOMAICbKOTO KOHTPO.IIO

Anoraiisi. Mema. Meta ctaTTi nosisirae y 37ilicHeHHI aHaJI3y CTaHy BIPOBAJKEHHSI TPOMaJ/ICHKOTO
MOHITOPUHTY B YKpaiHi, 3a3HAYNTH HOTO MO3NTUBHUI BILIUB HA MOKPAIEHH isIbHOCTI OpTaHiB Jiep-
JKaBHOI BJIaJIM Ta BUSBUTHU OKPeMi He[oJiKu peasizaitii. Results. PosrisiHyTo rpOMajicbKiili MOHITOPUHT
K (HOPMY IPOMa/ICbKOr0 KOHTpoII0. HaBeseHo #oro BU3HayeHHS B 3aKOHOIIPOEKTAX Ta HAYKOBIll JliTe-
parypi, posrisij B HAyKOBUX TOCIOHUKAX. APryMEHTOBAaHO aKTyaJbHICTh Ta e(DeKTHBHICTh NPOBEIEHHS
IPOMa/ICbKOTO MOHITOPHHTY. 3a3HAY€HO aKTUBHY POOOTY 3 IPOMajICbKOTO MOHITOPUHIY MUTHUIIb, OI[iH-
KU SIKOCTI arMOc(hepHOro MOBITPst, TEBHI IPOGIEMHU MO0 YIIPOBAJIKEHHSI MOHITOPHHIY Ta OIiHIOBaH-
Hs y cdepi comianbHuX 1ocayr. Harosonmero, 1mo rpoMagchKuii MOHITOPUHT 3iHCHIOETbCS y GaraThox
HalpsMKax (DYHKI[OHYBaHHS OPTaHiB JepKaBHOI B, 1010 06’€KTOM € 1X OpraHu, AisIbHICTh Ta Jii a00
Ge3isIbHICTD IeP/KaBHUX CIYKOOBIIB; TPOMAACHKUI MOHITOPHHT BUKOPUCTAHHS GIOIKETHUX KOIITIB;
TPOMAJICBKII MOHITOPUHT peasizallii /epsKaBHUX, PerioHaTbHUX Ta TaTy3eBUX IPOTPaM, TPOMACHKII
MOHITOPUHT BUOOPUOTO MIPOIIECY; IPOMAJACHKUI MOHITOPUHT OXOPOHHU 3/[0POB’sT; TPOMAJICbKIH MOHITOPUHT
OXOPOHU HABKOJIUIITHBOTO cepeioBuia Ta in. Conclusions. 3po6ieHo BUCHOBOK, 1[0 3aCTOCYBAHHSI TAKOi
(hopMHU rPOMAICHKOTO KOHTPOJIIO, SIK TPOMA/ICBKUIT MOHITOPUHT, € HEOOXIIHOI0 YMOBOIO HOTO yIIOCKOHA-
JIEHHS. 3ayBasKMMO, 1110 B OJIHUX c(epax CyCHiJbHOTO KUTTS IPOMA/ICbKUIT MOHITOPUHT aKTUBHO MPaK-
TUKYETHCsI, B IHIUX — Iie moTpeGye CBOTO II€BOr0 BIPOBAJKEHHS. Pi3HOOIUHI acIIeKTH TPOMAJIChKOro
KOHTPOJIIO Y OIIBIIOCT] PO3IVISAAIOTHCS HA TEOPETUYHOMY PiBHI, IPAKTUYHI PEKOMEH/Ialil, KOTPi MiCTATh-
sl y HABYAIbHUX ITOCIGHUKAX, € GLIbII 3po3yMimumu jiist (paxiBIliB. 3 METOK MOIIMPEHHST Ta 3aCTOCYBaH-
HsI IPOMA/ICBKOTO MOHITOPHHTY B Pi3HUX cepax CYCIiIbHOTO KUTTsI HOTPIOHO OlEPATUBHE MPUITHSITTSI
3aKOHY PO TPOMAJICBKII KOHTPOJIb, PO3POOKA METOANYHIX MTPOTO3HINHN Y JOCTYIHIN [JIsT [POMaIChKIX
akTHBICTIB (hOpMi, opraHizailis s HUX HiAroToBuYnx Kypcis. OHOYacHe POBEIECHHS IEPKABHOTO i IPO-
Ma/ICBKOIO MOHITOPUHTY Ta BIIPOBA/KEHHSI iX PE3YJILTATIB Y POOOTY KOHTPOJIIOI0UYNX 00’€KTiB Oy /1€ CIipu-
atu GinbIniil epeKTHBHOCTI X AiSIBHOCTI.

KmouoBi cioBa: rpoMa/iIcbKuii KOHTPOJIb, 3aKOHOIPOEKT, TPOMAACHKUI MOHITOPHHT, JIepKaBHUI
MOHITOPHHT, IPOIIE/lypa TPOBEICHHS.
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FOREIGN EXPERIENCE IN ADMINISTRATIVE
AND LEGAL FRAMEWORK

FOR MAKING HUMANITARIAN POLICY

AND WAYS OF ITS APPLICATION IN UKRAINE

Abstract. Purpose. The purpose of the article is to determine some features of foreign experience
in administrative and legal framework for making humanitarian policy and ways of its application in
Ukraine. Results. The study examines international legal regulations governing protection of public
morality and its potential application in Ukraine, as well as the relevant experience of some foreign
countries. It is noted that among the EU countries, the issue of social networks is almost not regulated
at the legislative level, and the best practices of Germany are revealed, where in 2017 a federal law
on social networks, called Gesetz zur Verbesserung der Rechtsdurchsetzung in sozialen Netzwerken
(Netzwerkdurchsetzungsgesetz — NetzDG), was adopted. It is indicated that this law applies to service
providers who operate Internet platforms for profit, and these platforms for users to exchange, share
content (text, video or audio), such social networks under German law are: Facebook, Google, YouTube,
Snapchat, Instagram, Twitter, Telegram, TikTok and others. Instead, platforms designed for sales or online
gaming, professional networks, specialised portals, email or messengers are not subject to the Law on Social
Networks. Conclusions. It is proposed, on the basis of the German experience, to adopt in Ukraine the Law
“On Compliance with Ukrainian Legislation in Social Networks”, in which the conceptual and categorical
apparatus of the problem will be defined in separate sections, in particular, the concept of “social network”,
“owner of a social network”, “illegal content”, “complaint about illegal content”, the target audience of its
provisions (providers, i.e. owners who provide TV-media services and manage a social network, namely
an Internet platform for profit, which are intended for distribution of information of any content between
users and such platform is publicly available) the procedure for filing a complaint and its consideration by
the owners and administrators of the social network, the rules on the executive body that will supervise
compliance with Ukrainian legislation in social networks, etc.

Key words: foreign experience, international acts, social networks, provisions of law, control,
monitoring.

1. Introduction

Humanitarian public policy covers a wide
range of various social (first of all, public law)
relations from education and science to infor-
mation security. Moreover, world history knows
many examples of building state systems that
in civilisation terms belonged to the so-called
“socialist camp” or “Western democracies”. For
a number of reasons, including the unsustain-
ability of the state system and the inefliciency
of the distribution of social benefits, we will not
consider the Soviet socialist example of human-
itarian policy (although, of course, it can be

© E. Sydorova, 2022

studied in the context of “how not to do”).
Therefore, for the most part, firstly, the foreign
experience is analysed among the states-rep-
resentatives of the so-called Western world,
and secondly, the experience of these states will
relate to a certain sector of humanitarian policy
such as social security, education and science,
protection of public morality or strategic plan-
ning of human capital development.

The humanitarian sector of the coun-
try and the specificities of its proper admin-
istrative and legal framework have always
been under focus by domestic legal scholars,
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among whom the greatest basis for the for-
mation of the conceptual foundations of pub-
lic and legal framework for the humanitarian
development of Ukrainian society was made
by YuV. Klymchuk, V.I. Diachenko,
1.V. Chekhovska, O.V. Zakharova, N.B. Novy-
tska, V.O. Morozova, V.V. Karlova,
O.A. Zadykhailo, I.H. Thnatchenko, Yu.V. Yaky-
mets, V.S. Shestak, Yu.L. Yurynets and other
scientists. Despite the significant theoretical
and practical contribution of scientific works,
their fragmentation and incomplete analysis
of the consistency and integrity in the formu-
lation of the conceptual framework for human-
itarian public policy of Ukraine made it impos-
sible to cover all the features of administrative
and legal framework for its formation and imple-
mentation.

The purpose of the article is to determine
some features of foreign experience in adminis-
trative and legal framework for making human-
itarian policy and ways of its application in
Ukraine.

2. International legal regulatory frame-
work for the protection of public morality

A rather specific but important aspect
of foreign experience in humanitarian policy
is the protection of public morality. The world
community has developed many legal regula-
tions concerning the norms of public morality.
The Convention for the Suppression of the Cir-
culation of, and Traffic in, Obscene Publications,
defined that the following acts shall be a punish-
able offence: for purposes of or by way of trade
or for distribution or public exhibition to
make or produce or have in possession obscene
objects; for the purposes abovementioned, to
import, convey or export any of the said obscene
matters or things, or in any manner whatsoever
to put them into circulation; to sell, or to deal
in them in any manner whatsoever, or to dis-
tribute them or to exhibit them publicly or to
make a business of lending them; to advertise or
make known by any means whatsoever the said
obscene matters or things in order to encourage
their circulation or trade (Zakharova, 2019,
pp- 118—-120).

Some regulations in this field are recom-
mendatory, defining measures to protect chil-
dren from dangerous and harmful information:
Recommendation No. R (87) 7 of the Committee
of Ministers of the Council of Europe concern-
ing principles on the distribution of videograms
having a violent, brutal or pornographic content
of 22 April 1989 (Recommendation No. R (89)
7 of the Committee of Ministers of the Coun-
cil of Europe “On principles on the distribution
of videograms having a violent, brutal or por-
nographic content adopted by the Committee
of Ministers at the 425th meeting of deputy

50

ministers, 1989), Recommendation No. R (97)
19 of the Committee of Ministers of the Coun-
cil of Europe on the portrayal of violence
in the electronic media of 30 October 1997
(Recommendation No. R (97) 19 of the Com-
mittee of Ministers of the Council of Europe
“On the portrayal of violence in the electronic
media”: adopted by the Committee of Ministers
at the 607th meeting of the Deputy Ministers,
1997).

Furthermore, these regulations contain rec-
ommendations on the development of a national
policy framework to prevent the spread of harm-
ful information in the electronic media, to estab-
lishindependent regulatory bodies for electronic
media in states, with proper rights and oppor-
tunities to regulate the portrayal of violence
at the national level, to enable citizens to lodge
complaints about unacceptable (from their
point of view) content with the relevant author-
ities; to include among licensing conditions for
broadcasters certain obligations concerning
the portrayal of violence, accompanied by dis-
suasive measures of an administrative nature,
such as non-renewal of the licence when these
obligations are not respected) (Recommenda-
tion No. R (97) 19 of the Committee of Minis-
ters of the Council of Europe “On the portrayal
of violence in the electronic media”: adopted by
the Committee of Ministers at the 607th meet-
ing of the Deputy Ministers, 1997). In Ukraine,
the National Council of Ukraine on Television
and Radio Broadcasting are responsible for sim-
ilar issues, empowered to supervise the obser-
vance of legislation on the protection of public
morality by television and radio organisations
(Law of Ukraine On the National Council
of Ukraine on Television and Radio Broadcast-
ing, 1997). It should be noted that the issue
of regulation and control over the activities
of the media, any electronic sources, is specific
and requires special care, because in the case
of granting certain public administration sig-
nificant powers, such an institution will become
an instrument of censorship of any information
that goes against the ideology, for example,
the “Russian world”. It should also be noted
that the development of the Internet, technol-
ogies related to the Internet and the exchange
of information between people is going on
at a frantic pace, and the acts of 1997, espe-
cially 1989 on the dissemination of information
on the Internet and in general in the media.
In Recommendation No. R (87) 7 of the Com-
mittee of Ministers of the Council of Europe
on the principles of distribution of videograms
having a violent, brutal or pornographic con-
tent of 22 April 1989, governments are invited
to create classification and control systems for
videograms through the professional sectors
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or public authorities, or to institute systems
that combine self-regulatory with classification
and control systems or any other systems com-
patible with national legislation (Recommen-
dation No. R (89) 7 of the Committee of Min-
isters of the Council of Europe “On principles
on the distribution of videograms having a vio-
lent, brutal or pornographic content adopted
by the Committee of Ministers at the 425th
meeting of deputy ministers, 1989). Now bil-
lions of people are registered in social networks,
which include functions of viewing, storing
and sharing videos, photos, etc. mostly they are
regulated at the level of content moderation
by the administrators-owners of the resources
themselves, that is, social networks such as
Facebook, Instagram or TikTok (that is, some
users mark certain material as unacceptable or
cruel by sending a complaint about a particu-
lar content, and such content can be deleted or
restricted in viewing rights.

In the context of the issue of regulating
the dissemination of inappropriate information
on the Internet, and especially in social net-
works, the obsolescence of some international
acts, another question arises: are there any pro-
visions in national laws or by-laws that regulate
such social relations? Analysis of Ukrainian
national legislation shows that such relations
are almost not regulated. The legislation does
not contain, especially in the field of protection
of public morality and monitoring and super-
vision of compliance with the legislation in
the field of protection of public morality, such
concepts as social networks, account, content
of social networks, inappropriate content, etc.
The concept of a social network can be “tied”
to the concept of a “website”, and an account
to a “web page”, which is contained in
the Law of Ukraine “On Copyright and Related
Rights”.

For example, “a website is a set of data,
electronic (digital) information, other objects
of copyright and (or) related rights, etc., inter-
connected and structured within the website
address and (or) account of the owner of this
website, accessed through the Internet address,
which may consist of a domain name, directory
or call records and (or) a numerical address
according to the Internet protocol; a web page is
a component of a website that may contain data,
electronic (digital) information, other objects
of copyright and (or) related rights, etc.” (On
copyright and related rights: Law of Ukraine,
1993). V. Prokopenko asks a reasonable ques-
tion: who is responsible for the content posted
in the account, and notes that the legislator sep-
arately distinguishes the owner of the website
(in our case, a social network) and the owner
of the web page (account), and this also applies

to the responsibility for posting information
on social networks. For example, in November
2018, one prosecutor was found liable and sub-
ject to disciplinary sanction in the form of dis-
missal from the prosecutor's office for activity
and information on her own page in the social
network “Odnoklassniki”. The Grand Cham-
ber of the Supreme Court by its Resolution in
case No. 9901/998/18 of June 19, 2019 upheld
the complaint of the dismissed prosecutor
against the said disciplinary sanction. The court
found that the sole subject of the publications
and marks excludes their accidentality and indi-
cates their deliberate placement on the page,
and also rejected the dismissed prosecutor's
reference to the hacking of the page, given that
the plaintiff did not change her login and pass-
word and did not delete the relevant publica-
tions and marks from the web page” (Proko-
penko, 2021, p. 13).

The phrase “social network” is also men-
tioned in the Law “On ensuring the function-
ing of the Ukrainian language as the state
language”, where Article 27 states that user
interfaces of computer programs and websites
(including websites, pages on social networks),
that are used as online representations of state
authorities, local self-government bodies, enter-
prises, institutions and organisations of state
and communal forms of ownership, mass media
registered in Ukraine, as well as business enti-
ties, registered in Ukraine, that sells products
in Ukraine including informational Internet
resources, shall be in Ukrainian. Along with
the Ukrainian-language version of online rep-
resentations (including websites, pages on
social networks), there may be versions in other
languages. The version of the Internet rep-
resentation in the state language should have
no less information than the foreign language
versions and be loaded by default for users in
Ukraine (Law of Ukraine On ensuring the func-
tioning of the Ukrainian language as a state
language, 2019). However, it does not define
the content of the concept of social network,
only mentions the need to use the state lan-
guage in social networks by official institutions,
etc. (which is also a progressive legal novelty).
Therefore, no authority is responsible for super-
vising the observance of legislation in the field
of protection of public morality in social net-
works (of course, allowing for the activities
of law enforcement bodies, their departments
for combating crimes against public morality,
which detect the facts of criminal offenses on
the Internet), while millions of Ukrainians now
spend most of their lives in social networks,
legal provisions do not provide for the concepts
of social network, account, unacceptable con-
tent, etc.
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3. German experience in the administra-
tive and legal framework for making human-
itarian public policy

Among the EU countries, the issue of social
networks is almost not regulated at the legisla-
tive level, and the best practices of Germany are
revealed, where in 2017 a federal law on social
networks, called Gesetz zur Verbesserung der
Rechtsdurchsetzung in sozialen Netzwerken
(Netzwerkdurchsetzungsgesetz — NetzDG),
was adopted. (Gesetz zur Verbesserung der
Rechtsdurchsetzung in sozialen Netzwerken,
2017). This law applies to service providers who
operate Internet platforms for profit and these
platforms allow users to exchange, share con-
tent (text, video or audio). According to Ger-
man law, such social networks include: Face-
book, Google, YouTube, Snapchat, Instagram,
Twitter, Telegram, TikTok and others. Instead,
platforms designed for sales or online gaming,
professional networks, specialised portals, email
or messengers are not subject to the Law on
Social Networks (Opryshko, 2021).

According to Article 2 of the Law, if social
network providers receive more than 100 com-
plaints about illegal content during a calendar
year, they are obliged to report on the handling
of complaints every six months. The report
is prepared in German and published in
an official German periodical (such as The
Government Gazette). The report shall contain
the following information: general information
on the efforts made by the social network pro-
vider to prevent criminal offenses on the plat-
forms; mechanisms for filing complaints about
illegal content and the criteria provided for
deciding on the removal and blocking of ille-
gal content; the number of complaints about
illegal content received during the reporting
period; the organisation, staffing, technical
and linguistic competence of the working units
responsible for handling complaints, training
and support of persons responsible for han-
dling complaints; the number of complaints
for which consultations with an external body
(consultant) were held in order to prepare
a decision; the number of complaints that led to
the removal or blocking of the disputed content
during the reporting period; the time between
the social network's receipt of the complaint
and the removal or blocking of the illegal con-
tent, with distributing complaints from com-
plaint handling bodies and users, by the reason
for the complaint, and according to the periods
“within 24 hours”/”within 48 hours”/”within
a week”/”later”; measures to inform the com-
plainant and the user for whom the disputed
information is stored about the decision con-
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cerning the complaint (Gesetz zur Verbes-
serung der Rechtsdurchsetzung in sozialen
Netzwerken, 2017). In addition, the Law defines
the procedure for filing complaints, establishes
what constitutes illegal content, obliges social
network providers to remove illegal content.
The law also defines the executive authority
responsible for supervising compliance with
the law by providers (owners) of social net-
works.

Relying on German experience, we con-
sider it expedient to adopt in Ukraine the Law
“On Compliance with Ukrainian Legislation
in Social Networks” to determine the concep-
tual and categorical apparatus of the problem
in separate sections, in particular, the concept
of “social network”, “owner of a social net-
work”, “illegal content”, “complaint about
illegal content”, the target audience of its pro-
visions (providers, i.e. owners who provide
TV-media services and manage a social net-
work, namely an Internet platform for profit,
which are intended for distribution of infor-
mation of any content between users and such
platform is publicly available), the procedure
for filing a complaint and its consideration by
the owners and administrators of the social net-
work, the provisions on the executive authority
responsible for supervising compliance with
the provisions of Ukrainian legislation in social
networks, etc.

In addition, the powers of the National
Council of Ukraine on Television and Radio
Broadcasting shall be expanded as follows:

First, to add to the supervisory powers
of the National Council in Article 13 of the Law
of Ukraine “On the National Council of Ukraine
on Television and Radio Broadcasting” (Law
of Ukraine On the National Council of Ukraine
on Television and Radio Broadcasting, 1997)
the paragraph “supervision over the observance
of legislation in the field of protection of public
morality by the owners of social networks”;

Second, to enable the National Council
of Ukraine on Television and Radio Broadcast-
ing to submit requests to owners to respond to
violations of the law. Alternatively, a separate
executive body can be created and the Law
“On Compliance with Ukrainian Legislation in
Social Networks” shall provide for its powers
and tasks to supervise compliance with Ukrain-
ian legislation in social networks.

Furthermore, the review of international
acts reveals that international legal standards
regarding the observance of public morality
should be considered in two aspects: firstly, these
are certain requirements formed by the civilised
world through the sources of international law
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to ensure the moral foundations of society; sec-
ondly, these are a system of principles and pro-
visions with binding requirements for states to
apply coercion to violators of public morality.
Moreover, public morality is a complex issue
and local civilisation and regional peculiarities
should be taken into account when adapting
international legislation.

Therefore, in general, a systematic analysis
and a comprehensive sociological study of stra-
tegic trends in effective public administration
of the humanitarian sphere from among for-
eign strategies that would be effective for their
implementation in Ukraine, enables to outline
several promising European strategies with
an emphasis on a particular sphere of public life,
and hence on a corresponding aspect of human-
itarian policy, for example:

1. Polish Social Capital Development Strat-
egy 2020 (based on the assertion that social cap-
ital is an important factor in the development
of the country and needs to be strengthened,
so measures should contribute to increasing
mutual trust between Poles and strengthening
trust in institutions and public authorities) —
73,5%.

2. French Strategy for International Coop-
eration in the field of health care (intensification
of efforts aimed at combating the emergence
and spread of infectious and non-communi-
cable diseases, which will lead to the balance
of the country's health care system) — 64,7%.

3. German Strategy for Internationali-
sation of Education, Science and Research
(aimed at responding to global challenges not
only in Germany, but also beyond its borders,
and the solution of these issues is possible only
through cross-border cooperation in these
areas) — 51,7%.

4. Czech  National  Youth  Strategy
2014-2020 (improving the quality of life
of young people, in particular through the devel-
opment of each individual in order to ade-
quately respond to the constantly changing sit-
uation, to realise their creative and innovative
potential) — 41,6%.

5. Turkish Information Society Strategy
and Action Plan 2015-2018 (communication
and information component of the huma-

nitarian sector in the international arena) —
30,9%.

6. Irish Culture Strategy 2017-2020 (over-
all mission, strategy and priorities of culture) —
19,1%.

7. Equally important in making human-
itarian policy is international cooperation
and international cooperation of Ukraine
with other states, which is supported by many
respondents — 46.1%.

4. Conclusions

The scientific analysis of foreign experi-
ence of administrative and legal framework for
making humanitarian public policy enables to
find ways of its application in Ukraine, in par-
ticular in terms of: — improvement of the pro-
visions of the Law of Ukraine “On Ratification
of the European Charter for Regional or Minor-
ity Languages”; — allowing for the state's inter-
ests in the activities of international organisa-
tions as much as possible based on the recognised
status of a country with a market economy; —
adoption of agreements on cooperation between
educational institutions of different countries
in matters of humanitarian policy; — stimulat-
ing the attraction of investments to Ukraine
to solve humanitarian problems; — fulfilment
of obligations regarding Ukraine's mem-
bership  in  international  organisations
and participation in international treaties; — in
the context of the Association Agreement with
the EU to ensure the implementation of tasks
on the adoption of a number of laws on the rec-
ognition of non-formal education, modernisa-
tion of social services, improvement of legisla-
tion in the field of access to public information,
harmonisation of legislation in the field of pre-
vention and combating discrimination with EU
law; — application of German experience in
regulating the issues of enforcement of Ger-
man legislation in social networks and the need
to develop and adopt the Law of Ukraine
“On compliance with Ukrainian legislation
in social networks”, to legislate the definition
of social networks, owners of such networks,
illegal content, etc., the extension of the law,
the procedure for filing and reviewing com-
plaints about content that violates Ukrainian
legislation on public morality, etc.
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3APYBLXKHUI JOCBI/L AIMIHICTPATUBHO-ITIPABOBOTO
3ABE3IIEYEHH PEAI3ALII TYMAHITAPHOI TIOJITUKH
TA IIVIAXU MOTO 3AIIO3UYEHHA JJI YKPATHU

Awnorauisi. Mema. MeToio CTaTTi € BUBHAYEHHST JIeSIKMX 0COOJIMBOCTEH 3apyOisKHOTO I0CBiLY aMi-
HiCTPAaTUBHO-MPABOBOTO 3abe3NeveH s peasizallii ryMaHiTapHol MOMITHKK Ta MIIAXiB HOT0 3al03MYeHHsI
B Ykpaini. Peayavmamu. B nocmimkenHi po3TISHYTO MIPKHAPO/HI TMTPABOBI aKTH, IO CTOCYIOTHCS HOPM
3aXUCTY CYCHIJILHOI MOpaJli Ta MOXKJIMBICTD HOTO 3amo3W4eHHs B YKpaiHi, TaKOXK BiIIOBITHUI OCBI
BUCBITJIIOETHCS MO0 OKPEMUX 3apyOiKHUX KpaiH. 3asHayaeThes, 1o cepell kpain €C mailke He Bpery-
JIOBAHO TaKOXK ITMTAHHS COLIAJIbHUX MepeXk Ha 3aKOHOAABYOMY PiBHI, HABOAUTDLCS MEPEIOBUIL 10CBIL
Himeuuuni, ge y 2017 p. Oysno npuitHsato (egepanbHuil 3aKOH PO COLaIbHI MEPEK, 110 MA€E HA3BY
«Gesetz zur Verbesserung der Rechtsdurchsetzung in sozialen Netzwerken (Netzwerkdurchsetzungsgesetz
— NetzDG)». Bkazano, 110 1eif 3akoH IOMNPIOETHCS Ha TIPOBAI/IEPIB TOCIYT, SKI KepyIOTh iHTepHeT-
wrat(hopMaMu 3 METOI0 OTPUMAHHsT IPUOYTKY, It 1i T1aTdopMIr 103BOIAIOTH KOPUCTYBAYaM 0OMiHIOBA-
THCST, IIJIMTHCS. KOHTEHTOM (TEKCTOBUM, Bijieo ab0 ayjio, 10 TaKUX COIIaJbHUX MEPEK HaJeKaTh 3rif-
HO HiMelbKoro 3akoHomasctsa: Facebook, Google, YouTube, Snapchat, Instagram, Twitter, Telegram,
TikTok ta inmi. HaromicTs miatdopmu, npusHadeHi Ast IpoAaskiB abo [Uist OHJIAlH-irop, mpodeciiini
MepeKi, CIelianizoBai MOPTAIH, eJTeKTPOHHA TIONITAa Y MeCceH/PKepU He T/IalaioTh M filo 3ako-
Hy TIpo colliasnbHi Mepexki. Conclusions. 3alpollOHOBaHO Ha OCHOBI HIMEIBKOTO JAOCBILY NPUITHATTS
B Ykpaini 3akony «IIpo moTpuMaHHS YKpaiHCHKOTO 3aKOHO/IABCTBA B COIIAJIBHUX MEPEKaX», B SKOMY
OKPEMUMH PO3/IiJIaMI [IPOIIOHYETHCST BU3HAYMTH TTOHSITIHHO-KaTeropiaibHuil arapar mpobieMu, 30Kpe-
Ma MOHSATTS «COIiaJIbHA Mepeskay, «BJIACHUK COIIATbHOI MEPeXi», «He3aKOHHHUI KOHTEHT», «CKapra Ha
HE3aKOHHUI KOHTEHT», 1iJIbOBY ayJUTOPIIO HOIIMPEHHs [Ioro HOpM (Ha 1poBaiiepis, ceOTO BJIACHUKIB,
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AKI HAJAI0Th TeJEeME/iHHI MOCayTrH I KepyloTh COIAJIbHOI0 Mepexkelo, a caMe iHTepHeT-11aT(hOPMOIO
3 METOI0 OTPUMAHHsI IPUGYTKY, SIKi TTPU3HAYEH] JUISl POMOBCIO/KEHHS MiK KOPHCTYBaYaMu Gyb-sTKOTO
3micty iHdopmatieto, il Taka mwiaTGopMa 3HAXOAUTHCS B IyOJIIUHOMY AOCTYII), TIPOLEAYPY HOJAHHS
CKapru Ta ii po3rJsily BAACHIKAMU i aIMiHiCTPATOPaMU COTiaTbHOI MepeXki, HOPMHU ITPO OPTaH BUKOHABYO]
BJIAJUH, 110 OyJie 3i{iCHIOBATH HATJIs 32 IOTPUMAHHSIM HOPM YKPaiHCHKOTO 3aKOHO/[ABCTBA B COTHAIBHIX
Mepeskax TOIIO.

Kmouosi cioBa: 3apy6iskHMiT 0CBi, MIsKHAPO/IHI aKTH, COIiaMbHi Mepeski, HOPMH TIpaBa, KOHTPOIb,
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PRINCIPLES OF PREVENTION
OF THE NATIONAL POLICE
IN THE FORM OF ADMINISTRATIVE SUPERVISION

Abstract. Purpose. The purpose of the article is to define, using means of analysis, the concept
of the principles of administrative supervision as a type of prevention of the National Police, to identify
their specificities and to classify them. Results. The article emphasises that the principles of administrative
supervision, as fundamental rules and ideas, form the basic component of the functioning of the authorised
units of the National Police of Ukraine, in the course of preventive measures aimed at deterring offenses
and encouraging lawful conduct of an indefinite range of participants in public relations. In addition, it is
noted that the principles of administrative supervision are aimed not only at determining the framework
for its implementation, but also at continuous improving the procedure for such police prevention. It is
underlined that the principles ofadministrative supervision enable toreflect the specifics of preventive police
measures, to reveal their content and procedure, specificities; to regulate relations between the authorised
actor and the object of regulatory influence; to protect legitimate rights, freedoms and interests of a person
guaranteed by the legislation in force. The principles of administrative supervision are aimed not only
at determining the framework for its implementation, but also at continuous improving the procedure
for such police prevention. Conclusions. During the implementation of administrative supervision as
a type of prevention of the National Police, relying on the content of the legislation in force and the tasks
of preventive measures, the following principles are applied: the rule of law; legality; observance of human
rights and freedoms; impartiality; compliance with procedural requirements; openness and transparency;
objectivity and fairness; systematic and comprehensive; political neutrality; public trust and public
support; interaction and cooperation; priority of preventive measures. The content of each principle
individualises it, thus emphasising the equal legal significance of each of them for achieving the ultimate
goal of prevention.

Key words: principles, fundamental ideas, preventive measures, administrative supervision, National
Police.

1. Introduction In addition, the principles of administra-

Administrative supervision as an area of pre-
vention of the National Police is one of the pri-
orities of Ukraine as a legal, democratic state.
For the proper implementation of prevention,
the state focuses on improving the efficiency
of the police in this area.

The regulatory basis for any relations arising
in society are certain principles, fundamental
rules and ideas that should guide the authorised
actors in the performance of their functional
duties, while respecting the rights and interests
of other participants in this group of relations.

Undoubtedly, activities related to the imple-
mentation of administrative supervision, includ-
ing the activities of the police, should be based
on certain legislatively stipulated fundamentals,
main provisions, key rules, that is, on principles.
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tive supervision as police prevention remain
poorly studied by exerts in administrative law
and require further research.

The analysis of existing scientific works
reveals that the research of the issue raised in this
paper is fragmented, in particular by the follow-
ing scientists: V.B. Averianov, O.M. Bandurka,
V.V. Halunko, M.P. Hurkovskyi, A.V. Denysova,
O.V. Dzhafarova, V.O. Ilnytskyi, O.F. Kob-
zar, S.V. Kivalov, Ya.M. Kohut, A.M. Kolodii,
T.O. Kolomoiets, A.T. Komziuk, R.V. Myroniuk,
D.H. Overchenko, S.V. Pietkov, Ye.Yu. Sobol,
S.0. Shatrava, and others.

The purpose of the article is to
define, by means of analysis, the concept
of the principles of administrative supervision
as a type of prevention of the National Police,

© I|. Tomilina, 2022
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to identify their specificities and to classify
them.

2. Prevention of the National Police

Fulfilment of the tasks facing the prevention
units of the National Police involves the imple-
mentation of principles based on the recog-
nition of universal human values, respect for
human rights and freedoms, recognition of their
priority in relations with the state (Ulianov,
Nikolaiev, Koniev, Bakhchevan, 2017, p. 39).

According to O.F Andriiko, the princi-
ples are one of the conditions for the effec-
tiveness of control activities and proper focus
on the implementation of its tasks (Andriiko,
1999, p. 11).

Therefore, the purpose of the study requires
to define the essence of the concept of “princi-
ple” at the general theoretical level.

“Principle” is the basic starting point of any
scientific system, theory, ideological trend, etc.;
the basic law of any exact science; a feature
underlying the creation or implementation
of something; a way of creating or implement-
ing something; a rule underlying the activities
of any organisation, etc. (Busel, 2005, p. 1125).

The Encyclopedic Dictionary of Public
Administration characterises “principle” as
the basic starting point of any theory or doc-
trine, the fundamentals of explanation or guid-
ance for action; fundamentals, basic ideas char-
acterised by universality, general significance,
higher imperative and reflecting the essential
provisions of theory, doctrine, science, system
of law, state system, etc. They are inherent in
the property of abstract reflection of the laws
of social reality, which determines their special
role in the structure of a wide range of phenom-
ena (Surmin, Bakumenko, Mykhnenko, 2020,
pp. 561).

According to A.M. Kolodii, the emergence
of principles is due to the needs of social devel-
opment, which reflect the laws of social life,
and the main sources of these principles are pol-
itics, economics, morality, ideology and social
life (Kolodii, 2012, p. 42).

M.V. Onyshchuk emphasises that the prin-
ciples of law have become one of the primary
objective manifestations of law since its incep-
tion. Initially, they embodied the moral, ethical
and religious ideals of mankind since the trans-
formation of pre-state society into a state. Over
time, the principles of law began to concentrate
the ideas of the society and its individuals about
“right” and “wrong”, valid and desirable law,
and with the distinction of law into private
and public, national and international, substan-
tive and procedural principles of law became
the ideological embodiment of the essence
of social relations that were the subject matter
of these components of law. For example, even

in classical Roman law, the formula “Principium
est porissima pars cujugue rei” (The principle
is the most important part of everything) was
widespread (Onyshchuk, 2007, p. 146).

In D.M. Pereverziev's opinion, the prin-
ciples of law are undoubtedly its main mech-
anisms, main constructions. Regarding law,
it should be borne in mind that the princi-
ple is primarily an idea, but not only. Just as
law itself is not reduced to ideas, but covers
both norms and social relations, so its princi-
ples go beyond ideas and acquire regulatory
and law enforcement content. In other words,
the principles of law are primarily ideas that
in the process of development acquire external
forms of legal provisions and relations (Perever-
ziev, 2021, p. 70).

Given that administrative supervision as
a type of prevention of the National Police
is a universal trend in procedurally regu-
lated prevention of authorised units and offi-
cials of the police, in the forms established by
law, which is designed to provide continuous
impact on an indefinite range of actors subject
to administrative supervision in order to ensure
an adequate level of law and order, resulting in
the assessment of the legality of their conduct
and prevention of possible negative conse-
quences, it has specific principles.

In addition, it is noted that the princi-
ples of administrative supervision are aimed
not only at determining the framework for its
implementation, but also at continuous improv-
ing the procedure for such police prevention.

V. Inytskyi improves the definition
of the principles of administrative procedure
of the National Police, as follows: these are
the main ideas, initial provisions enshrined in
administrative procedure legislation; they are
of general importance, higher imperative (com-
mand); they reflect the essential provisions
of the procedural activity of the National Police
(Ilnytskyi, 2017, p. 3).

The principles of administrative supervi-
sion carried out by the police in various sec-
tors of public life function in a certain system
and have a clear focus on ensuring public safety
and order, road safety, proper functioning
of the licensing system and the level of legal
awareness of persons released from prison, etc.
Moreover, this determines the essence and con-
tent of the principles of police prevention.

The principles under study enable to reflect
the specifics of preventive police measures, to
reveal their content and procedure, specificities;
to regulate relations between the authorised
actor and the object of regulatory influence; to
protect legitimate rights, freedoms and inter-
ests of a person guaranteed by the legislation
in force; are the basis of police prevention.
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Under the regulatory framework, the prin-
ciples of activity of the preventive service units
of the National Police of Ukraine, as well as
the entire system of executive authorities,
should be considered as the most general ini-
tial provisions (legal requirements, ideas) that
prevail in the state, the basic principles, guide-
lines that define the most important rules by
which this activity is organised and carried
out, enshrined in legal regulations (provisions)
(Volokitenko, 2016, p. 196).

According to A.V. Denysova, the princi-
ples of administrative supervision are objec-
tive interrelated and interdependent rules
that reflect the regularities of the implemen-
tation of procedures for the implementation
of the competence of administrative supervision
actors, including in procedural form, concern-
ing both the application of preventive measures
and measures of legal protection and defence in
order to ensure law and order in a certain sphere
of life of the population (Denysova, 2017,
pp- 83-84).

Therefore, the principles of adminis-
trative supervision as a type of prevention
of the National Police are the content of inter-
related guiding and fundamental ideas, aimed
at an objective reflection of the needs and inter-
ests of society in order to ensure the proper
conduct of procedures in the field of public
safety and order, road safety, permit system
and supervision of persons released from prison,
in certain legal forms and within the compe-
tence of the entity authorised to carry out
administrative supervision.

Thus, the system of principles of adminis-
trative supervision is a certain set of regulatory
orders of the highest legal force, endowed with
relative autonomy and stability, which ensure
interaction with other elements of the legal sys-
tem in order to fully implement the tasks faced
by the police in the course of prevention.

3. Specificities of the legal mechanism for
ensuring constitutional rights and freedoms
of man and of the citizen

Inthelegal mechanism for ensuring constitu-
tional rights and freedoms of man and of the cit-
izen, the principles of police activity constitute
a complex, holistic, multilateral and multilevel
system of elements. Every principle has inher-
ent functions to make a purposeful, effective
impact on social relations in the field of realisa-
tion (protection and defence) of constitutional
rights and freedoms of man and of the citizen
(Hurkovskyi, 2017, p. 171).

All the principles of administrative supervi-
sion of the police are logically interconnected,
their mutual dependence does not allow sin-
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gling out one of the most important among
them. The principles, endowed with the prop-
erty of universality, ensure the internal unity
of the functioning of police units in the field
of preventive police measures, while violation
of one of them will inevitably lead to violation
of others. However, their interconnectedness
and action in a certain system do not lead to
the loss of specificity of each principle and indi-
viduality of its content.

The content of each principle individualises
it, thus emphasising the equal legal importance
of each of them for achieving the ultimate goal
of prevention.

Frequently, exerts in administrative law
form a system of principles at their own discre-
tion, allowing for the content of the legislation
in force, scientific perspectives on this issue,
providing appropriate justifications.

According to S.S. Vitvitskyi, the con-
tent of the category “principle” is formed on
the basis of general theoretical provisions
and specifics of a certain phenomenon, the spe-
cificities of which are reflected in special prin-
ciples. Therefore, it is appropriate to talk about
general and special principles of the existence
of a certain phenomenon (material or proce-
dural) (Vitvitskyi, 2016, p. 163).

In D.H. Overchenko’s opinion, the police,
in the course of implementing the functions
of prevention, is guided by the following prin-
ciples: the rule of law, respect for human rights
and freedoms, legality, openness and trans-
parency, political neutrality, interaction with
the public on the basis of partnership; continu-
ity (Overchenko, 2018, p. 17).

Relying on analysis of the activities
of the police and the principles of its implemen-
tation, Y. M. Kohut believes that the principles,
based on the rule of law, are as follows: cour-
tesy, tolerance and respect for the individual,
immediate elimination of mistakes, solidarity,
mutual assistance and discipline, profession-
alism, competence, scientific, honesty and jus-
tice, maintaining positive traditions (Kohut,
2015, p. 138).

4. Conclusions

In our opinion, during the implementa-
tion of administrative supervision as a type
of prevention of the National Police, rely-
ing on the content of the legislation in force
and the tasks of preventive measures, the fol-
lowing principles are applied: the rule of law;
legality; observance of human rights and free-
doms; impartiality; compliance with procedural
requirements; openness and transparency;
objectivity and fairness; systematic and com-
prehensive; political neutrality; public trust
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and public support; interaction and coopera- It should be noted that these principles
tion; priority of preventive measures. The con- of administrative supervision imply an educa-
tent of each principle individualises it, thus  tional aspect that contributes to ensuring pub-
emphasising the equal legal significance of each  lic safety, increasing the level of law and order

of them for achieving the ultimate goal of pre-  and raising the level of legal awareness of citi-
vention. zens.
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MPAHIAIN MIPEBEHTUBHOI AIJIbHOCTI HAIIIOHAJIbHOI ITOJITIIIT
Y ©®OPMI AAMIHICTPATUBHOT'O HATJIAAY

Anoranisi. Mema. Meta ctarTi 1oJisirae y BU3HAYEHHI, MIJISIXOM aHAJi3y, TIOHSTTSI IPUHITUIIB a/iMi-
HICTPATHUBHOTO HATJISITY, K BUIY MPEBEeHTUBHOI AisibHocTi Harionasproi mositii, BustinTy ix xapak-
TepHi 0coOMMBOCTI Ta 3zilicHuTH iX Kiacudikauio. Pezyavmamu. B craTti HAroJ0UIy€THCS, IO TIPHH-
UM 3/1HCHEH S aIMiHICTPaTUBHOIO HATJISALY, IK OCHOBOIIOJIOKHI MpaBuiia Ta ijel, GopMyioTh 6asucHy
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CKJIAZI0BY (DYHKITIOHYBaHHS yIIPABOMOYEHUX TTipo3/iniB Hamionansroi momirii Ykpainu, B Xo/1i peasiza-
111 MPEeBEHTUBHUX 3aXO0/IiB, HAIIPABJIEHUX HA MOIEPEe/PKEHHS TTPABONOPYIIEHb Ta CIIOHYKAHHS JI0 MIPaBO-
MipHOI [IOBE/IIHKU HEBU3HAUYEHOTO KOJIa Cy( €KTIB CYCIiIbHIX PaBOBigHOCHH. KpiM TOro BifgHayaeTses,
1110 TIPUHIIUTIN 3/[IFICHEHHS aJIMiHICTPATUBHOTO HATJIALY MAlOTh Ha METI He TiJIbKY BU3HAYEHHS OCHOBHUX
3acaj fioro peaisaiiii, a i 3aIPOBAANTH TTOCTiIHE BIOCKOHAJIEHHS TIPOIETyPH TaKO1 TIPEBEHTUBHOI MTisI/Ib-
HOCTI moiiii. 3BepTaeThest yBara Ha Te, [0 3aB/IsSKU MPUHIUIAM aJIMiHICTPATUBHOTO HATJIsLY 3abe3e-
YYETHCST MOKJIMBICTD BiI0OPasKEeHHS CHENN(iKK MPEBEHTUBHIX MOITIEHCHKIX 3aX0/IiB, PO3KPUBAETHCS IX
3MiCT Ta Ipolie/ypa MPOBa/PKEHHS, XapaKTePU3youi PICH; PEryJII0BaHHS BiTHOCHHHU MK YIIPABOMOUEHUM
cy6’eKTOM Ta 00’€KTOM PErYJIIOIYOro BILIUBY; 3/iliCHEHHS 3aXUCTY 3aKOHHUX 1IPaB, cBOOOJ Ta iHTepeciB
0co0H, TapaHTOBAHUX YMHHUM 3aKOHOAABCTBOM. [IpHHIMITM 3iliCHEHHST aJIMiHICTPATUBHOTO HATJISILY
MalOTh Ha MeTi He TiJIbKU BU3HAUEHHS OCHOBHUX 3acajl HOTo peasisailii, a i 3alpoBaIUTH MOCTilTHE BIIO-
CKOHAJICHHSI IIPOLe/IyPU TaKOI MIPEBEHTUBHOIL Ais/IbHOCTI moJrinii. Bucnoexu. B xozi peasisanii ajmiHi-
CTPATUBHOTO HATJISILY, SIK BULY TIPEBEHTUBHOI [isimbHocTi Hartionamproi mosinii, 3 ypaxyBaHHsIM 3MicTy
HOPM YMHHOTO 3aKOHO/IABCTBA Ta 3aB/IaHb PEBEHTUBHUX 3aX0/1iB, 3HAXO/ISITh CBOE 3aCTOCYBAHHS HACTYII-
Hi IIPUHIIUII: BEDXOBEHCTBA IPABA; 3AKOHHOCTI; IOTPUMAHHS 1IPAB 1 CBOGO/ JIIOAUHI; HEYIIEPEKEHOCT];
JIOTPUMAHHSI BUMOT [POLELYPHOCTI; BIAKPUTOCTI Ta PO30POCTI; 06'€KTHBHOCTI Ta CIIPABEAIMBOCTI; CHC-
TEeMHOCTI Ta KOMILTEKCHOCTI; TIOJIITHIHOI HeHTPAIbHOCTI; CYCIIJIBHOI I0BiPH Ta MiATPUMKHU IPOMaICEKOC-
Ti; B3a€EMOIIT Ta CIiBIIpalli; IPiOPUTETHOCTI TPOMIIAKTHYHUX 3aX0/1iB. 3MICT KOKHOTO ITPUHIIUITY 1HANBI-
JIyaJtisye foro, TUM CaMMM IiIKPEeCII0I04N PiBHY I0PUINYHY 3HAYMMICTD KOKHOTO 3 HUX JIJIS JIOCSATHEHHS
KiHII€BOI METH MTPEBEHTUBHOI MiSITTHHOCTI.

KiouoBi cioBa: mpuHIMITY, OCHOBOIOJIOXKHI i/1ei, TIpeBeHTUBHI 3aX0/i1, aIMiHICTPATUBHUIT HATJIS]I,
Harmionasnbna mosirgis.
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RIGHTS AND DUTIES OF THE GUARD POLICE
IN UKRAINE AS ELEMENTS
OF THE ADMINISTRATIVE AND LEGAL STATUS

Abstract. Purpose. The purpose of the article is theoretical analysis of the rights and duties
of the Guard Police in Ukraine as elements of the administrative and legal status. Results. Relying
on the scientific position of many scientists, subjective law is a system of legally established, fixed
and admissible options of an individual actor’s behaviour used to interact with the national legal reality.
By and large, subjective rights depend on the social role of the actor. For example, the set of rights
of an ordinary citizen will be significantly different from the rights of the same citizen, but who is bound by
labour relations with the law enforcement body of the state, and accordingly is entrusted with additional
powers defined by law. In addition, regarding the subjective right in the aspect of the work of the Guard
Police, it should be noted that it implies not the capabilities of any person, but the rights of the whole
body defined and enshrined by law. That is, unlike a person who possesses a set of both legally stipulated
and a number of natural, inalienable capabilities granted from birth, the rights and duties of the authority
are conditioned by the powers that are assigned to it by regulatory documents at the time of creation.
It is determined that the rights of the Guard Police in Ukraine are formally defined, legally established,
guaranteed legal capabilities of the Guard Police as an elementary component of the National Police
of Ukraine in terms of the competence assigned to it by law. Conclusions. It is concluded that today
regarding activity of the Guard Police, no legal regulation defines the main rights and duties assigned
to it. Currently, the rights and duties of the Guard Police of Ukraine consist of two groups of certain
opportunities and requirements, general and special. The former are the rights and duties of the Guard
Police as a component of the National Police of Ukraine in general, the latter are ones of an independent
body within its competence. In order to clarify the legal status and increase the efficiency of legal
regulation of the activities of the Guard Police in Ukraine, in our opinion, the rights and duties of this
body at the legislative level in targeted legal regulations should be further clearly defined.

Key words: rights, regulatory framework, legal basis, Guard Police, National Police.

2. The rights of the Guard Police as an ele-
ment of the administrative and legal status

1. Introduction
The fundamental element of the administra-

tive and legal status of a public authority is its
rights and duties. They best show the compe-
tence and purpose of the authority, determine
its place in the system of the state apparatus
and law enforcement bodies.

Law regulates absolutely all the human life
foundations in the territory of our state, includ-
ing in the field of police protection. Moreover,
law is not homogeneous in nature and includes
separate types. For example, law coming
from the state regulates the most important
social relations in various fields. Along with it,
the right of individual subjects is expressed in
the totality of their legally guaranteed capabi-
lities.

© A. Shkliarenko, 2022

According to V.A. Vasylieva, subjective
right is a permission of the highest category
and is a capacity, and necessarily legal. The
authorised person is given a scope of permitted
behaviour to satisfy his/her interests. While
interest is not included in the content of subjec-
tive right, the moment of interest is necessary
for the very existence of this right. Interest is
an external, motivating factor that leads to
entry into a legal relationship of law applica-
tion. However, the dynamics of social relations
sometimes encourages actors to seek assistance
in exercising their subjective rights to other
persons (intermediaries), authorising them
to take certain actions. Unlike the authoriser,
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the intermediary shall behave not in his/her
own interests, but in the interests of another
subject. From the perspective of the holder
of a subjective right, the exercise of this right
is the individual interest. Accordingly, the pur-
pose of the legal relationship, which ensures
a certain behaviour of the obliged persons, is
ultimately reduced to the service of the inter-
est, the satisfaction of which the subject seeks.
Therefore, the interest induces the emergence
of legal relations, but is beyond their limits
(Vasylieva, 2006, pp. 164—165).

S.S. Alekseev argues that the subjective
right is a scope of permitted behaviour, which
is provided by legal duties of other persons
and belongs to the person authorised to satisfy
his/her interests. The word “scope” in the defi-
nition of a subjective right means that the legal
capacity assigned to a person is not unlimited,
it is clearly specified in content, and within
these limits a person can behave (Alekseey,
1982, p. 114). M.S. Strohovich understands
subjective right as a capacity enshrined in
the provision to use the relevant good, to per-
form actions and to demand from others to
perform appropriate actions, behaviour, conces-
sions established by the legal provision (Strogo-
vich, 1966, pp. 171).

O.S. Mazur concludes that subjective right
includes several powers regardless of its con-
tent and branch: first, the capacity for rights
to possess the relevant good; second, the capa-
bility to perform appropriate actions; third,
the capacity enabling the subject to demand
a legal duty from another participant of legal
relations; fourth, in case of violation of a sub-
jective right, non-fulfilment by the other party
of its duties stipulated by the legal relationship,
there is the competence to apply for protection
to the judicial authority (Mazur, 2008, p. 30).

Therefore, subjective law, relying on the sci-
entific position of many scientists, is a system
of legally established, fixed and admissible
options of behaviour of an individual actor
to interact with the national legal reality. By
and large, subjective rights depend on the social
role of the actor. For example, the set of rights
of an ordinary citizen will be significantly dif-
ferent from the rights of the same citizen, but
who is bound by labour relations with the law
enforcement body of the state, and accordingly
is entrusted with additional powers defined by
law.

In addition, regarding the subjective
right in the aspect of the work of the Guard
Police, it should be noted that it implies not
the capabilities of any person, but the rights
of the whole body defined and enshrined by
law. That is, unlike a person who possesses a set
of both legally stipulated and a number of nat-
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ural, inalienable capabilities granted from birth,
the rights and duties of the authority are con-
ditioned by the powers that are assigned to it
by regulatory documents at the time of creation.

Thus, the rights of the Guard Police
in Ukraine are formally defined, legally
established, guaranteed legal capabilities
of the Guard Police as an elementary compo-
nent of the National Police of Ukraine in terms
of the competence assigned to it by law.

Moreover, we deliberately emphasise
the structural relationship of the Guard Police
to the National Police of Ukraine, because
this aspect determines the specific compre-
hensive rights of the authority being investi-
gated. Therefore, its rights include both com-
mon rights of the National Police in general
and a number of special rights directly related
to the competence of the Guard Police. In
addition, the Guard Police’s rights are neither
clearly defined nor listed in any document that
currently regulates their activities.

For example, based on the provisions of Law
580-VIII of Ukraine “On the National Police”
of July 02, 2015 and Resolution 877 of the Cab-
inet of Ministers of Ukraine “On Approval
of the Regulations on the National Police”
of October 28, 2015, the Guard Police, as a com-
ponent of the National Police in general, has
rights as follows:

1. To perform preventive and prophylactic
activities aimed at deterring the commission
of offenses.

2. To identify the causes and conditions
that contribute to the commission of criminal
and administrative offenses, to take measures
within their competence to eliminate them.

3. To take measures to ensure public safety
and order in streets, squares, parks, public gar-
dens, stadiums, railway stations, airports, sea
and river ports and other public places.

4. To use databases (banks) of the Ministry
of Internal Affairs of Ukraine and other state
authorities.

5. To perform information search and ana-
lytical work.

6. To perform information interaction with
other state authorities of Ukraine, law enforce-
ment bodies of foreign countries and interna-
tional organisations.

7. To apply, within the scope and forms
defined by the legislation of Ukraine, police
measures — actions or a set of actions of a pre-
ventive or coercive nature that restrict certain
human rights and freedoms and are applied by
police officers in accordance with law to ensure
the implementation of the powers vested in
the police.

8. To provide independently or through
established institutions: installation, repair,
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maintenance of security equipment, weapons,
transport, communications equipment, prem-
ises provided to the National Police for the per-
formance of its tasks, control over the proper use
of material and technical resources by territorial
bodies, enterprises, institutions and organisa-
tions that subject to its management; construc-
tion, reconstruction and overhaul of facilities
under the jurisdiction of the National Police;
ensuring proper working conditions.

9. To receive, in accordance with the pro-
cedure established by law, from state and local
self-government bodies, enterprises, institu-
tions, organisations regardless of their form
of ownership and their officials, as well as cit-
izens and their associations, information, doc-
uments and materials necessary for the perfor-
mance of its tasks.

10. To use the relevant information data-
bases of state bodies, the state system of gov-
ernment communication and other technical
means;

11. To convene meetings, form commis-
sions and working groups, hold scientific confer-
ences, seminars on issues within the competence
of the National Police, etc. (Law of Ukraine On
the National Police, 2015).

Next, the special rights of the Guard Police,
based on the mentioned above, as well as a num-
ber of other regulatory documents, such as
Order 577 of the Ministry of Internal Affairs
of Ukraine “On the organisation of the Guard
Police service on ensuring the physical protec-
tion of objects” of July 07, 2017 are:

1) To protect the objects of state property
in cases and in the manner prescribed by law
and other legal regulations, as well as the imple-
mentation of state guard.

2) To guard on a contractual basis individ-
uals and objects of private and communal prop-
erty, as well as to take technical security meas-
ures in the cases and in the manner prescribed
by law or other legal regulations.

3) To interact with the main departments
of the National Police of Ukraine in the Auton-
omous Republic of Crimea and the city of Sevas-
topol, regions and the city of Kyiv and their ter-
ritorial (separate) units, territorial (separate)
units of the Patrol Police Department and other
bodies and subdivisions of the National Police
of Ukraine on the prevention, detection
and deterrence of offenses within the posts
and routes of guard, protection of objects
of guard in case of complication of the opera-
tional situation, elimination of the consequences
of emergencies (events), during preventive
measures and special operations (introduction
of operational plans), during joint trainings.

4) To form and control the activities within
the scope of the Guard Police units defined by
the legislation.

5) To use technical security equipment
(alarm systems and complexes, systems, devices,
technical surveillance equipment, lighting,
technical control equipment) in their activities
to increase the efficiency of the service to organ-
ise the guard of objects.

6) To use service vehicles and detection
dogs in their activities to increase the capabil-
ities of Guard Police units to detect and detain
offenders, detect drugs, explosives and devices,
protect certain areas and facilities, perform other
tasks, etc. (Law of Ukraine On the National
Police, 2015).

3. Duties of the Guard Police as an ele-
ment of the administrative and legal status

In addition to the rights, the duties,
which are of significance in the administrative
and legal status of the Guard Police, are also
characterised by certain specifics. In the general
dictionary sense, a duty is:

1. something that must be unconditionally
adhered to, that must be performed without fail
in accordance with the requirements of society
or based on one’s own conscience;

2. a scope of work, a set of cases, limits
of responsibility and so on, determined by
the relevant rank, position, marital status, etc.
(Bilodid, 1974).

V.M. Korelskyi and V.D. Perevalov argue
that duty is a measure of socially necessary,
proper human behaviour, which, together with
rights and freedoms, ensures balance, stability
and dynamics of the legal regulatory mechanism
(Boush, 2005, p. 69). Frequently, the scientific
literature distinguishes general social and legal
duties. General social duties are socially recog-
nised necessity of certain behaviour of individu-
als (a measure of proper, useful), which is objec-
tively conditioned by the needs of existence
and development of other individuals, social
groups, nations, mankind.

In turn, the content of legal duties is some-
what broader. For example, O.Ye. Kostiuchenko
defines a legal duty as a scope of necessary
behaviour provided for the obligated sub-
ject of a certain branch of law and provided
with the possibility of state coercion, which
he/she should be guided by in the interests
of the authorised actor (Kostiuchenko, 2009,
pp- 9-10).

According to V.M. Fesiunin and a number
of other scholars, a legal duty is an objectively
necessary scope of proper behaviour established
by law. The primordial nature of duties is such
that they are intended to be the reverse side
of subjective law as incentives. The functional
purpose of duties is to ensure the very existence
and implementation of rights. Rights and duties
are inseparable from each other, interdependent
and cannot exist in isolation.
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M. Maslennikova emphasises that a legal
duty is a scope of proper, socially necessary
behaviour of a participant in legal relations
provided for by law. It is an authoritative
form of social regulatory mechanism, based
on the “force”, that is, on the potential state
coercion. Unlike subjective law as a form
of potential behaviour, legal duty expresses
a mandatory scope of proper, socially neces-
sary behaviour established by law. The ratio
of rights and duties of subjects of law is the ratio
of their potential and necessary behaviour,
which reflects the ratio of public and dispos-
itive in the legal field (Maslennikova, 2000,
pp. 356-357).

Y.A. Vediernikov and A.V. Papirna believe
that a legal duty is a scope of the necessary
behaviour of a participant in legal relations pro-
vided for by law. In other words, it is a scope
of proper behaviour of the obligated party in
the interests of the authorised person. The
key features of a legal duty include: the need
for certain behaviour; imposition of duty only
on the obligated person; imposition to satisfy
the interests of the authorised person; pres-
ence only in legal relations; a scope of necessary
behaviour; presence only in accordance with
subjective law; being established by law; being
provided (guaranteed) by the state (Vedier-
nikov, Papirna, 2008).

Therefore, a legal duty reveals a legally
established requirement expressed in a com-
mand to perform or refrain from performing
certain actions, conducting specific behaviour,
etc. Based on this, it is appropriate to define
the duties of the Guard Police as statutory
requirements for the implementation of actions
by this law enforcement body in accordance
with its competence.

Similar to rights, the duties
of the Guard Police are neither defined nor
listed in the regulatory framework governing
the activities of the latter. At the same time,
analysis of the legal framework for the activ-
ities of the Guard Police gives grounds to
similarly distinguish two groups of duties,
namely: general and special (Law of Ukraine
On the National Police, 2015). General ones
characterise the Guard Police as a component
of the National Police and consist of the require-
ments for:

1. To ensure the observance of the rights
and freedoms of citizens guaranteed by the Con-
stitution and laws of Ukraine during the perfor-
mance of official tasks.

3. To take measures to detect criminal
and administrative offenses.

4. To  terminate  detected
and administrative offenses.

5. To take measures aimed at eliminating
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criminal

threats to the life and health of individuals
and public safety that have arisen as a result
of a criminal or administrative offense.

6. To timely respond to applications
and reports of criminal, administrative offenses
or events.

7. To convey, in cases and in the manner
prescribed by law, of detained persons suspected
of committing a criminal offense and persons
who have committed an administrative offense.

8. To take measures to ensure public safety
and order in streets, squares, parks, public gar-
dens, stadiums, railway stations, airports, sea
and river ports and other public places.

9. To take all possible measures to provide
emergency, in particular pre-medical and med-
ical, assistance to persons who have suffered as
a result of criminal or administrative offenses,
accidents, as well as to persons who have found
themselves in a situation dangerous to their life
or health.

10. To take measures to identify persons
who are unable to provide information about
themselves due to health, age or other circum-
stances, etc. (Law of Ukraine On the National
Police, 2015).

Additional, special duties of the Guard
Police are related to the implementation
of targeted, security activities by the units that
belong to it. These duties include:

1. Quality and continuous service to cus-
tomers of guard services.

2. Prompt response to alarm notifications
of technical security equipment.

3. Organisation of prompt response to
reports of offenses and complications of the oper-
ational situation at the facilities to be guarded.

4. Organisation of operational interaction
between the Guard Police and patrol police
crews, the leadership of the Main Directorate
of the National Police, the Patrol Police Depart-
ment and other bodies and units of the NPU.

5. Notification of the territorial bodies
of the National Police in case of detection
of offenses.

6. Providing assistance to victims, iden-
tifying witnesses (eyewitnesses), ensuring
the guard of the scene, the environment, traces,
tools of crime and other material evidence to
preserve them in their original state.

7. Providing information to the bodies
of the State Emergency Service in case of detec-
tion of signs of threat or occurrence of emergen-
cies, fires and dangerous events at the facilities
to be guarded.

8. Ensuring the guard of facilities
at the appropriate level, using plans for their
defence in case of information about the possi-
bility of an attack on them (Law of Ukraine On
the National Police, 2015).
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4. Conclusions

Therefore, these are, in our opinion,
the key rights and duties of the Guard Police
of Ukraine. Obviously, the above list expresses
only a separate theoretical opinion based on
the study of many other scientific perspec-
tives and current legislation. In addition, this
analysis is complicated by the fact that to date
regarding activity of the Guard Police, no legal
regulation defines the main rights and duties
assigned to it.

Currently, the rights and duties of the Guard
Police of Ukraine consist of two groups

of certain opportunities and requirements,
general and special. The former are the rights
and duties of the Guard Police as a compo-
nent of the National Police of Ukraine in gen-
eral, the latter are ones of an independent body
within its competence.

In order to clarify the legal status
and increase the efficiency of legal regula-
tion of the activities of the Guard Police in
Ukraine, in our opinion, the rights and duties
of this body at the legislative level in targeted
legal regulations should be further clearly
defined.
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IIPABA TA OBOB’I3KH ITIOJIIIII OXOPOHU B YKPAIHI
AK EJEMEHTH AIIMIHICTPATUBHO-IIPABOBOTO CTATYCY

Anoranis. Mema. Metoio cTarTi € TEOpPeTHYHWH aHam3 NpaB Ta 0OOB’SI3KIB MOJIIii OXOPOHU
B YKpaiHi SIK eIeMEHTIB aZIMiHiCTPaTUBHO-TTPaBOBOTO cTatycy. Peayavmamu. Cy0'ecKTHBHE MPaBo, BUXO/I-
YU i3 HAYKOBUX MO3UIIil HaraThOX BUEHUX, — II€ CHCTEMA IOPUIMYHO BCTAHOBJIEHNUX, 3aKPIIJIEHUX T IOMYC-
TUMUX MOKJIMBOCTEN TMOBEIIHKY KOHKPETHOTO CY0'€KTa, 32 JI0IIOMOTOI0 SIKMX BiH B3aEMOJII€ i3 HAI[IOHATIb-
HOTO TTPABOBOIO PEabHICTIO. 32 BEMKUM PaxXyHKOM CyO’€KTHBHI MpaBa 3ajesKaTh Bifl CYCIIIBHOI PO
camoro cy0'ekra. Tak, Habip 1paB 3BMYAHOrO rpoMajisiHuHA Oy/ie CYTTEBO BiAPI3HATUCH BiJl [IPAB TAKOrO
K TPOMAJISIHIHA, ajle KU 3B'43aHuil TPYJOBUMHU BiJIHOCHHAMM 3 IPABOOXOPOHHUM OPTaHOM Jlep:KaBH,
Y 3B’I3KY 13 UMM Ha HbOTO TOKJIA/IAIOTHCS I0/IATKOBI MOBHOBAKEHHS BU3HAUEH] 3aKOHOIaBCTBOM. /[0 TOTO
2K, TOBOPSTUH T1PO Cy0' EKTHBHE MPABO B aCIIEKTI POOOTHU TOJIIIIT 0XOPOHU, TAKOXK CJIiJl 3ayBasKUTH, 110 MOBA
iizie He PO MOKJIMBOCTI SIKOich 0c0OM, a PO HOPMATHBHO BU3HAYEHI Ta 3aKPIlJIeH] MpaBa IiJIoro opramy.
To6t0, Ha BiAMIHY Bijl JIIOAMHM, KA BOJOAIE KOMILIEKCOM SIK 3aKOHOAABYO 0OYMOBJIEHHX, TAaK i PSAAOM
[PUPOHIX, HEBIUYIKYBAHIX MOKJIMBOCTEIN, HAIAHUX 111 Bi/l HAPOJDKEHHS, TIpaBa i 000B’13KU OpraHy BJia-
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1 06YMOBJTIOIOTHCST THMH TIOBHOBAsKEHHSAMH, SIKi Ha HHOTO MOKJIaaI0ThCsI HOPMATUBHUMU JIOKYMEHTaMI
B MOMEHT CTBOpPeHHs. BrznaueHo, 1o paBa moiilii 0XOpoH# B YKpaiHi — 11e (hopMasbHO BU3HAYEHi, 3aK0-
HOJIaBYO BCTAHOBJICHI, TAPAaHTOBAHI IOPUAMYHI MOKIMBOCTI TOJIIii OXOPOHU AK €JIEMEHTHOI CKJIaJ0BO1
Harmionanbnoi nomiriii Ykpainu B 4acTuHI TTOKJIa/IeHO] HA Hel 3aKOHOJABCTBOM KoMrleTeHIlii. Bucnogru.
3pobIIeHO BUCHOBOK, 1110 Ha ChOTO/HI B cepi AisIbHOCTI IO 0XOPOHH He BUAAHO HOPMATHBHO-I1APO-
BOTO aKTa, AKMii O BU3HAYaB OCHOBHI OKJIAJeHi Ha HHOTO IpaBa Ta 0008 a3ku. Ha ganuii MoMeHT npasa
Ta 060B'I3KHU MOJIIIIT OXOPOHHN YKPaiHK CKIfAl0ThCs 3 ABOX IPYI BUSHAYEHUX MOKIMBOCTEH Ta BUMOT,
3araJIbHOTO Ta CIIEIIAIbHOTO Xapakrepy. [lepiii 3 SKuX BUpaKaoTh paBa Ta 000B A3KH IOl OXOPOHH
SIK CKJIQZIOBOTO esieMeHTy HarioHasbHoi mostiiiii Ykpainu 3arajioMm, JAPyri — K CaMOCTIHOTO BilOMCTBA
B Me’KaX HOTo KoMIleTeHIlii. [T yTouHeH s TPaBoOBOTO CTATYCY Ta IiABUIIEHHS e(eKTUBHOCTI TPAaBOBOTO
peryJioBaHHs JisIbHOCTI O OXOPOHM B YKpaiHi, Ha HAIl [OIJIsA/, B MaHOYTHHOMY JOPEYHO UiTKO
BU3HAYKMTH NPaBa Ta 000B’sI3KK IAHOTO BiIOMCTBA Ha 3aKOHOAABYOMY PiBHI B MeXKaX IiJIbOBUX HOPMATHB-
HO-TIAPOBUX aKTiB.

Kumouosi cioBa: npasa, HopMaTBHa (asa, MpaBoBa OCHOBA, TOJIiIisg oxoponu, Harionaapha mosmimis.
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COMPARATIVE ANALYSIS OF CRIMINAL,
CIVIL AND ADMINISTRATIVE LIABILITY
IN THE FIELD OF TELECOMMUNICATIONS

Abstract. Purpose. The purpose of the article is a comparative analysis of criminal, civil
and administrative liability in the field of telecommunications. Results. An offense under the contract
for the provision of services in the field of telecommunications is defined as unlawful behaviour
of a party to the contract, which has violated the rights of the other party or caused property damage
and/or non-pecuniary harm to the other party. In general, this unlawful behaviour is depicted in non-
compliance by the parties with the terms of the contract and is actually expressed in illegal actions that
may result in property damage or non-pecuniary harm to the parties to the contract for the provision
of telecommunications services. The general conditions for bringing the parties to the contract for
the provision of services in the field of telecommunications to civil liability for committing a civil offense
are: unlawful behaviour; harmful consequences; causal link between unlawful behaviour and harmful
consequences; guilt. Under the contract for the provision of telecommunications services, the most
common type of civil liability for violation of the contract for the provision of telecommunications
services is the payment of a penalty. The terms, procedure for payment and the amount of the penalty are
provided for by the provisions of legislation and contracts. Conclusions. It is concluded that in practice
it is quite difficult to find and punish the person guilty of committing these crimes. The complexity
and specificity of the search for criminals of these crimes and evidence of the offenders’ guilt is due to
the characteristic features (transnationality) of the Internet. Both search and destruction of computer
viruses are difficult. Despite the fact that specialists in the development of antivirus programs search for
the latest viruses and improve the protection of antivirus programs, their complete destruction is not
possible, because viruses change, develop, spread, and their new varieties are constantly formed. This is
due to the fact that viruses and other software provide an opportunity to make profits not only to those
who create them, but also to those who produce software to combat them. Despite a rather significant
role of telecommunication services in human life, the issue of protection of violated consumer rights in
relation to telecommunication services and the specificities of liability of the parties to the contract for
the provision of telecommunication services in Ukraine has not been fully studied.

Key words: civil liability, compensation for damages, provision of services, telecommunications.

1. Introduction to maintain law and order in a heterogene-

Legal liability is an important element
of the regulatory mechanism for social legal
relations, the content thereof can be described
as a targeted impact on individual behavior
through legal means. This complex influence
enables to fully regulate relations in society,
to give them the appropriate features of stabil-
ity and consistency, to implement the princi-
ples of social justice and to avoid aggravation
of social conflicts. At all times, the existence
of law in the form of a regulator of relations
of society is directly conditioned by the need

© R. Shchupakivskyi, 2022

ous society, filled with internal contradictions,
in order to prevent any deviations and viola-
tions of the established rules of conduct.

Legal liability as an independent and neces-
sary component of the legal regulatory system
can be characterised by three specific features:

— TItisa type of state coercion.

— The exclusive ground for legal liability is
an offence.

— This legal category is implemented
and functions by taking appropriate remedies
against persons who have committed offences
(Hrek, 2010, p. 42).
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The category of legal liability is classified
on various grounds. In practical terms, the most
appropriate classification is considered to be
based on the nature of sanctions and the sectoral
feature. According to the latter, it is customary
to distinguish the types of legal liability, such as
criminal, administrative, disciplinary, civil, con-
stitutional and international legal liability.

The purpose of the article is a comparative
analysis of criminal, civil and administrative lia-
bility in the field of telecommunications.

2. Specificities of criminal liability in
the field of telecommunications

The Criminal Code of Ukraine contains
articles establishing criminal liability in
the field of telecommunications (Articles 360,
361, 361!, 3612, 362, 363, 363" of the Criminal
Code of Ukraine) (Criminal Code of Ukraine,
2001).

Article 360 establishes liability for inten-
tional damage to communication lines (cable,
radio relay, overhead type), wire broadcasting
or structures/equipment that are part of them,
in the event that it has temporarily stopped
communication in the form of:

1) a fine of 100 to 200 tax-free minimum
incomes of citizens;

2) correctional labour up to 1 year;

3) deprivation of liberty up to 2 years.

Those subject to liability under this Article
may be not only employees of telecommunica-
tions operators, but also other persons who have
committed these actions, including using their
official position.

Article 361 of the Criminal Code of Ukraine
establishes liability for unauthorised interfer-
ence with computers, automated systems, com-
puter or telecommunication networks. Liabil-
ity under this Article shall be incurred in case
of commission of this offense, which resulted in
loss, forgery, leakage, information blocking, dis-
tortion of information processing procedure or
violation of the procedure of its routing. Liabil-
ity under this article is imposed in the form of:

1) fines from 600 to 1000 tax-free minimum
incomes;

2) deprivation of liberty from 2 to 5 years;

3) imprisonment for up to 3 years, with or
without a ban on holding certain positions or
engaging in certain activities for up to 2 years.

Qualifying features are repeated commis-
sion of the crime or its commission by a group
of persons by prior conspiracy, in case of signifi-
cant damage, which entails a sentence of impris-
onment for 3 to 6 years.

Article 361" of the Criminal Code of Ukraine
contains provisions on the crime of creat-
ing for the purpose of use, sale or distribution
of malicious software or hardware intended
for unauthorised interference with computers,
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automated systems, computer and telecommu-
nication networks. Liability under this article is
imposed in the form of:

4) fines from 500 to 1000 tax-free minimum
incomes;

5) correctional labour up to 2 years;

6) imprisonment for up to 2 years.

For the same actions committed for the sec-
ond time, or by a group of persons by prior con-
spiracy, or in case of causing significant dam-
age, the perpetrators shall be imprisoned for
up to 5 years.

Article 3612 of the Criminal Code of Ukraine
regulates liability for unauthorised sale or dis-
semination of restricted information stored
in computers, automated systems, computer
networks or data carriers, in particular, a fine
of 500 to 1000 tax-free minimum incomes or
imprisonment for up to 2 years. Qualifying fea-
tures are actions committed for the second time,
or by a group of persons by prior conspiracy, in
case of significant damage, for which the perpe-
trator is imprisoned for 2 to 5 years.

The next crime under the Criminal Code
of Ukraine (Article 362) is unauthorised actions
committed by a person who has the right to
access information processed in computers or
their networks, automated systems, or stored
on data carriers. For unauthorised alteration,
destruction or information blocking, the guilty
person shall be fined from 600 to 1000 tax-free
minimum incomes or punished by correctional
labour for up to 2 years. For unauthorised inter-
ception or copying of data processed in comput-
ers and their networks, automated systems, or
stored on the carriers of such data, if the above
has led to their leakage, the guilty person shall
be punished by imprisonment for up to 3 years
with deprivation of the right to hold certain
positions or engage in relevant activities for
the same term.

For the same actions committed for the sec-
ond time, or by a group of persons by prior con-
spiracy, or in case of causing significant dam-
age, the perpetrators shall be imprisoned for 3
to 6 years with deprivation of the right to hold
positions and engage in relevant activities for
up to 3 years.

Article 363 of the Criminal Code of Ukraine
regulates liability for violation of the rules
of computer operation, as well as automated sys-
tems, computer networks and telecommunica-
tions or the procedure/rules for the protection
of information processed in them in the event
of significant damage, in the form of:

7) a fine of 500 to 1000 tax-free minimum
incomes;

8) deprivation of liberty for up to 3 years
with restriction of the right to hold certain
positions or engage in relevant activities for
the same period.
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The offenders of this crime are persons
responsible for the operation of automated sys-
tems, computer networks and telecommunica-
tions.

Finally, the article that regulates the issue
of criminal liability is Article 363!, which cov-
ers the crime of interfering with the operation
of computers, their networks and telecom-
munication networks, automated systems,
by deliberately disseminating telecommuni-
cation messages without the prior consent
of the addressees. For this crime, in accord-
ance with Part 1 of Article 3631 of the Crim-
inal Code of Ukraine, the perpetrator shall be
punishable by a fine of 500 to 1000 untaxed
minimum incomes or imprisonment for up to
3 years. According to part 2 of the article, qual-
ifying features are the same actions committed
for the second time or by a group of persons by
prior conspiracy, in case of causing significant
damage, which entails deprivation of liberty or
imprisonment for up to 5 years, with depriva-
tion of the right to hold relevant positions or
engage in relevant activities for up to 3 years.

3. Specificities of administrative liability
in the field of telecommunications

The Code of Administrative Offences
contains a special Chapter 10 “Administra-
tive Offences on Transport, Road Facilities
and Communications” (Kaliuzhnyi, Komziuk,
Pohribnyi, 2008), part of which regulates tele-
communications issues, such as:

1. Violation of the rules and conditions
governing the activities in the telecommunica-
tions sector and in the use of radio frequency
resources of Ukraine provided for by permits
and licenses — Art. 145 of the CoAO.

2. Violation of implementation, operational
rules of radio electronic means and devices
of radiating nature, as well as the use of radio
frequency resources of Ukraine — Art. 146
of the CoAO.

3. Violation of the rules of protection
of communication lines and structures -—
Art. 147 of the CoAO.

4. Damage to a payphone — Art. 148
of the CoAO.

5. Violation of the rules of providing
and receiving telecommunications services —
Art. 148! of the CoAO.

6. Violation of the terms and procedure for
the provision of communication services in pub-
lic networks — Art. 1482 of the CoAO.

7. Use of communication means for the pur-
pose contrary to the state interest, violation
of public order and violation of honor and dig-
nity of citizens — Art. 148 of the CoAO.

8. Use of technical means and equipment
used in communication networks of general use,
in the absence of a document confirming com-
pliance — Art. 148 of the CoAO.

9. Violation of rules for interconnection
of public telecommunications networks -
Art. 148 of the CoAO.

Analysis of the provisions of both proce-
dural and substantive law directly related to
the provision of telecommunication services
proves that almost all the main types of liability
provided for by Ukrainian legislation are used
in this field (with the exception of disciplinary
measures, which are specific to labour relations).
This means that in case of violations related to
the procedure of providing telecommunication
services, measures of criminal, administrative
and civil liability are applied (Kabalkin, 1984).

Some  provisions of the  CoAO
and the CC of Ukraine have been consid-
ered above, and now it is proposed to consider
the provisions of the Civil Code of Ukraine
(CCU) and analyse civil liability in the tele-
communications industry.

First of all, the focus should be on the issue
of civil liability of telecommunication oper-
ators and providers, who are service provid-
ers, and liability of consumers (legal entities
and individuals), who are customers of telecom-
munications services.

4. Specificities of civil liability in the field
of telecommunications

Civil liability of telecommunication entities
arises for violation of regulations and agree-
ments on the provision of services in the field
of telecommunications. Its grounds, conditions
and amount may be provided for by the general
provisions established by the Civil Code (in
particular, Chapter 63 and Articles 633, 634
of the CCU), the special Law “On Telecommu-
nications”. Depending on the parties, the pro-
visions of the Law “On Consumer Protection”
are additionally applied (if the consumer is
anatural person). In addition to the provosopns
provided for by the peremptory laws, the par-
ties may clarify and change certain provisions
on liability in the contract, as well as establish
additional liability not provided for by law for
violation of certain terms of the contract.

It should be noted that civil liability should
be understood as only those sanctions that
are associated with additional burdens on
the offender, that is, it is an appropriate pun-
ishment for the committed legal violation (Ser-
geev, Tolstoi, 1997, p. 254).

In other words, civil liability is
the use of state-type coercive measures against
an offender who commits an offense provided
for by a contract or legislation — additional
civil liabilities of a property nature (sanc-
tions). It is a remedy for the participants in
civil law relations, which is determined by
the limits of permissible and necessary behavior
(Borysova, Spasybo-Fatieieva, Yarotskyi, 2014,
pp. 268-271).
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O.S. Toffe argues that civil liability is a sanc-
tion for legal violations, which entails negative
consequences for the guilty person in the form
of deprivation of civil rights of actors or imposi-
tion of new or additional civil obligations (Ioffe,
1975, p. 97).

Next, the concept of “legal grounds for civil
liability in the contract for the provision of tele-
communication services” should be considered.
For example, they are understood as real cir-
cumstances that, under the terms of the contract
or law, are associated with depriving the party,
which has violated obligations, of its subjective
civil rights, or with imposing new or additional
civil obligations on it. In fact, the legal ground
for civil liability of the parties to the contract for
the provision of telecommunications services
should be understood as their unlawful acts,
which indicate the improper use of their own
subjective rights and fulfillment of legal obliga-
tions. In other words, the legal ground for civil
liability of any of the parties to the contract for
the provision of services in the field of telecom-
munications is a legal fact, that is, the commis-
sion of an offense (Borysova, Spasybo-Fatieieva,
Yarotskyi, 2014).

An offense under the contract for the pro-
vision of services in the field of telecommunica-
tions is defined as unlawful behaviour of a party
to the contract, which has violated the rights
of the other party or caused property damage
and/or non-pecuniary harm to the other party.
In general, this unlawful behaviour is depicted
in non-compliance by the parties with the terms
of the contract and is actually expressed in ille-
gal actions that may result in property damage
or non-pecuniary harm to the parties to the con-
tract for the provision of telecommunications
services.

The general conditions for bringing the par-
ties to the contract for the provision of services
in the field of telecommunications to civil liabil-
ity for committing a civil offense are:

— unlawful behaviour;

— harmful consequences;

— causal link between unlawful behaviour
and harmful consequences;

— guilt.

The legal consequences of committing
a civil offense under a contract for the provision
of services in the field of telecommunications
are considered to be the imposition of certain
burdens on the party responsible for this, which
are depicted as an additional obligation or dep-
rivation of subjective rights. In accordance with
Part 3 of Article 40 of the Law “On Telecommu-
nications”, Article 549, Article 906 of the Civil
Code, this obligation is:

1) compensation for actual damages;

2) compensation for lost profits;
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3) compensation for non-pecuniary dam-
ages;

4) payment of a penalty;

5) the use of other property measures, which
are regulated by the contract for the provision
of services in the field of telecommunications.

At this point, the general provisions that are
relevant to this form of civil liability in the form
of compensation for damages should be con-
sidered before its consideration in relation to
the provision of services in the telecommunica-
tions industry.

Neither the provisions of the current law
“On Telecommunications”, nor the law “On
Communications”, which has ceased to be in
force, establish uniform requirements for full
or limited liability. It should be noted that
the legal relations of telecommunications oper-
ators and providers with consumers are subject
to full liability established by the laws in force.

According to the Law “On Telecommu-
nications”, damages may be compensated to
each party to the contract for the provision
of services in the field of telecommunications,
because each party may violate the right
of the other and cause damage to the other
party. Part 4 of Article 36 of the Law “On Tel-
ecommunications” states that if damage to
the telecommunications network caused by
the fault of the consumer is detected, the costs
of repairing the damage to the administrative
and telecommunications operator, compensa-
tion for other losses (including lost profits) are
borne by the consumer.

Part 3 of Article 40 of the Law “On Tele-
communications” stipulates that compensa-
tion for actual damages, non-pecuniary dam-
age, lost profits incurred by consumers in case
of improper performance of obligations under
the contract for the provision of telecommu-
nications services by the telecommunications
operator and provider shall be resolved in court.

In general, the most typical civil liability for
breach of a telecommunications services con-
tract is payment of a penalty. Under the con-
tract for the provision of telecommunications
services, the most common type of civil liabil-
ity for breach of the contract for the provision
of telecommunications services is the payment
of a penalty. The terms, procedure for payment
and the amount of the penalty are provided for
by the provisions of legislation and contracts.

The penalty can be in several forms:
a fine (which, according to Part 2 of Article 549
of the Civil Code, is a penalty calculated as a per-
centage of the amount of improperly or unful-
filled obligation), penalty (which, in accordance
with Part 3 of Article 59 of the Civil Code, is
defined as a penalty calculated as a percent-
age of the amount of untimely fulfilled mone-
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tary obligation for each day of delay), which
the debtor shall pay to the creditor in case
of breach of obligation.

Frequently, the fine is a measure of liability
under the contract for the provision of services
in the field of telecommunications in accordance
with paragraph 1 of part 1 of Article 40 of the Law
“On Telecommunications” (Law of Ukraine on
Telecommunications, 2003).

According to the contract on the pro-
vision of services in the field of telecommu-
nications, the parties also use the payment
of a penalty, in case of long-term violation
depending on the expiration of the relevant
time in accordance with paragraph 3 of Part 1 of
Article 40 of the Law “On Telecommunica-
tions”.

5. Conclusions

The above crimes are socially dangerous
and unlawful acts that encroach on public
relations in the field of security of computer
information and the normal functioning of com-
puters, their networks and systems, as well as
telecommunication networks, causing them
harm or threatening to cause such harm.

However, in practice it is quite difficult to
find and punish the person guilty of commit-
ting these crimes. The complexity and speci-
ficity of the search for criminals of these crimes
and evidence of the offenders' guilt is due to
the characteristic features (transnational-
ity) of the Internet. Both search and destruc-
tion of computer viruses are difficult. Despite
the fact that specialists in the development
of antivirus programs search for the latest
viruses and improve the protection of antivi-
rus programs, their complete destruction is
not possible, because viruses change, develop,
spread, and their new varieties are constantly
formed. This is due to the fact that viruses
and other software provide an opportunity
to make profits not only to those who create
them, but also to those who produce software
to combat them.

Despite a rather significant role of telecom-
munication services in human life, the issue
of protection of violated consumer rights in rela-
tion to telecommunication services and the spe-
cificities of liability of the parties to the contract
for the provision of telecommunication services
in Ukraine has not been fully studied.
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MOPIBHAJIbHUI AHAJII3 KPUMIHAJIbHOI, IIUBLJIBHOI TA

AZIMIHICTPATUBHOT BIITOBIIAJIBHOCTI Y COEPI TEJTEKOMYHIKAIIIIA

Anoranisg. Mema. Metoio cTaTTi € TOPIBHAILHII aHali3 KPUMIHAIbHOI, IIUBIJIBHOI Ta aJMiHICTpa-
TUBHOI BiIMOBIiAIbHOCTI y cepi TesekomyHikaitiil. Pe3yasmamu. [IpaBonopyieHasaM y paMKax joro-
BOPY PO HAJIAHHA MOCJYT B Taly3i TeJeKOMYHIKallill BU3HAYAEThCSA IIPOTUIIPABHA TI0BE/[IHKA CTOPOHU
JIOTOBOPY, Yepe3 sIKy MOPYIIEHO [PaBa APYrol CTOPOHMU YK iHIIIIl CTOPOHI 3aBIaHO MailiHOBUX 30UTKIB Ta,/
ab0 HeMaHOBOI KON, 3arajioM JlaHa IPOTUIIPABHA MOBEiHKA 300PAKYETHCST B HEAOTPUMAHHI CTOPO-
HaMHU YMOB JIOTOBOPY Ta (haKTHIHO BUPAKAETHCSI B IPOTUIIPABHIX [IisIX, B PE3YJIBTATi KOTPUX MOXKeE OyTH
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3aBJIAHO MAHOBMX 30UTKIB Ui HEMAITHOBOI IITKOJM CTOPOHAM [IOTOBOPY TIPO HAJAHHS MOCJYT Y Tairysi
TeJIEKOMYHiKalliil. 3araJlbHUMU YMOBaMH HPUTSTHEHHS CTOPIH JIOTOBOPY TIPO HAJIAHHS TIOCJYT B TaJIy-
31 TesleKOMyHiKalliil /10 UBITbHOI BiINOBIIAbHOCTI 32 BYMHEHHSI ITPABONOPYIIEHHS IIUBITBHOTO THUILY €:
TOBe/IiHKA TPOTUTIPABHOTO XapaKTepy; HACIIIKH IIKiIJITBO1 TIPUPOJIN; TPUIUHHIIA 3B’ 130K TPOTUTIPABHOI
MOBEJIHKY { MIKIZUIMBUX HACI/IKIB; BUHA. 3a JIOTOBOPOM IIO/I0 HA/IAHHS MOCJYT B Taly3i TeJeKOMYHi-
Kalliii HAUTUTIOBINITM PI3HOBUIOM 1IMBIJILHOI Bi/IOBIIAJILHOCTI 32 MOPYIIEHHS I0TOBOPY IMIO/I0 HA/TAHHS
TOCJTYT B TAJTy3i TeJIEKOMYHIKaIlill € OTJIaTa HEYCTOWKU. YMOBH, TIOPSIIOK CIJIATU Ta PO3MIP HEYCTOWKH
repe6adeHo TOMOKEHHIME 3aKOHOIABCTBA I 0TOBOPIB. Buchosxu. 3podieHo BIUCHOBOK, 10 Ha TTPaK-
THI TOCHTH BasKKO BIHANTH i IOKapaTh 0co0y, 110 € BUHHOIO B CKOCHHI Aanux 3104nHiB. CKIagHICTh
Ta OCOGJIMBICTD TONIYKY 3JOYMHINB JAHUX 3JOYMHIB i JOKa3iB BUHM MPaBOMOPYITHUKIB 3yMOBJIEHA
XapaKkTepHIMH pricaMu (TpaHCHAIiOHAIBHICTIO) [HTepHeTY. BimaeThes BasKKNM SIK TOTITYK, TaK i SHUTIEH-
Hst KoMIT''oTepHuX Bipycis. He3pakatouu Ha Toil hakr, 1o creiianictu moxo po3podKu IporpamM aHTu-
BIpYCHOTO THITY POOJIATDH TOIIYK HOBITHIX BipyciB i 3MIHCHIOIOTH BAOCKOHAJIEHHS 3aXMCTy aHTHBIPYCHUX
MIPOTPaM, TIOBHOIIHHE IXHE 3HUIIEHHS He € MOKJIMBUM, aJI5Ke BipyCH 3MIHIOIOTbCS, PO3BUBAIOTHCSI, MOTIH-
PIOIOTBCSL, il TIOCTIHHO YTBOPIOKOTHCS iX HOBI pisHOBUU. [le 0OyMOBIIeHe TIM, 10 BipycH Ta iHIIE 1po-
rpamie 3a0e3nedeH st Ha/[aloTh 3MOTY OJIepyKyBaTH IIPUOYTKH He TLIbKKM THM, XTO iX CTBODIOE, a il THM,
XT0 BUpOOJIsg€e TIporpamue 3abesneuerts st 6opoThOu i3 HuMu. HesBakaioun Ha TOCUTH 3HAYHY POJIb
MOCJIYT B paMKaX TeJEKOMYHIKaI[iil B JKUTTI JIIOMUHY, TIUTAHHS 3aXUCTY MOPYIIEHUX CIIOKUBAIIBKUX TIPaB
10/10 IIOCJIYT B rajly3i TeJleKoMyHiKalliii it 0co6IMBOCTI BiANOBIAAILHOCTI CTOPIH 10TOBOPY 100 HaJlaHHSI
MOCJIYT B rajly3i TesleKoMyHiKalliil B Ykpaiti He HOBHOI[IHHO ZOCTIIKEHO.

Kio4oBi cioBa: nuBiJibHa BiANOBIAAIbHICTD, BIAUTKOAYBaHHA 30MTKIB, HAaHHA TTOCIYT, TEJTEKOMY-
Hikarina.
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DISCRETIONARY POWERS
OF THE ENERGY REGULATOR IN UKRAINE

Abstract. The article analyzes the discretionary powers of the National Commission for State
Regulation of Energy and Utilities in Ukraine, including in the field of setting tariffs for electricity. In
order to achieve the specified goals, the task was set, namely, to investigate the essence of discretionary
powers and trace the application of the norms of granting discretionary powers to the Regulator; to study
their impact on the functioning of electricity market entities; to determine ways to eliminate shortcomings.
The issues discussed in the article are extremely relevant for Ukraine as its energy sector is undergoing
a transition from the Soviet model of state control and management to the European (market) one. On
the way towards changes and transformations, the position and approaches of the Regulator play a decisive
role. Legislation on energy and control of the Regulator’s activities is far from perfect and contains many
contradictions within its structure. Contradictions and imperfections are also manifested in the activities
of the Regulator itself and its approaches to the regulatory process. On the one hand, the Regulator has
a very significant and wide range of powers in the energy sector and the ability to influence energy market
participants regarding the approval of tariffs, investment programs, network development programs,
etc., including the possibility of noticeably worsening the position of one participant and considerably
improving the position of another through the mechanisms of inspections and approvals, while on
the other hand not showing real principles, a professional approach and orientation to effective regulation
to reduce tariffs for socially important services of natural monopolies. Under martial law, the Regulator
increasingly resorts to manual regulation of specific processes and procedures, thereby delaying changes
and transformations. For example, the issue of electricity theft in our country is within the competence
and responsibility area of distribution system operators, which, following current legislation, shall detect
the facts of electricity theft, record them, and seek compensation for damages caused by violators. At
the same time, under the European approach to settling the issue concerned, the function of the energy
distribution company is only to reveal such facts, and everything else is within the jurisdiction of law
enforcement agencies. In order to change approaches to dealing with energy issues, the Regulator’s
standpoint should be more active and professional. Purpose. The purpose of the article is to analyze
and identify shortcomings in exercising discretionary powers by the Regulator when making decisions on
setting tariffs. Research methods. The following scientific methods were used: methods of system analysis
and generalization, formal-logical method (to defined the concept of discretionary powers), comparative
legal method (to compare the legislation of different countries on decision-making on tariff setting
by the regulator, statistical method (to analyse statistical information on court decisions), as well as
functional-legal method. Results. The research analyses the broad statutory regulation of the Regulator’s
discretion and the lack of regulatory limits and a legislative mechanism to control the implementation
of the Regulator’s discretionary powers in tariff setting, evidenced by numerous court cases under which
the National Commission for State Regulation of Energy and Public Utilities is the defendant. The
research consists of separate parts that are aimed at achieving a common goal: 2. Terminological definitions;
3. Regulatory definition of the limits of the Regulator’s discretion; 4. Powers of the Regulator to set
tariffs. Conclusions. As a result of the study, the author has urged to legislate a mechanism for
the individual responsibility of the Regulator’s members for their decisions. Furthermore, the regulatory
decisions of the national energy regulatory authorities have to be made under the principle of sole
management or individual responsibility. The principle ensures greater efficiency in decision-making
because it does not require the separate standard organisational procedures that always accompany
collegial decision-making.

Key words: energy regulator, discretionary powers, regulator’s control, legality, reasonableness.
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1. Introduction

The issues of energy tariffs and their regu-
lation are among the main social issues of any
country in the world. The Regulator’s decisions
in the area concerned inevitably and directly
affect the living standards of citizens and busi-
ness profitability. For Ukraine, the energy issue
is of increased relevance. In addition to its legal
significance in balancing the interests of con-
sumers, economic agents, and the state, it also
has great political, geopolitical, and fundamen-
tal importance for the existence of Ukraine as
a state. Specialists in economics, security, polit-
ical science, and law have dealt with energy
security issues.

In 2016, Ukraine adopted Law
No. 1540-VIII, “On the National Commission
for State Regulation of Energy and Public
Utilities.” Among the regulatory challenges
at that time, one was to “create the prerequi-
sites for the sustainability of state regulatory
influence on the activities of natural monopolies
in the energy sector through the Regulator’s
decision. It would avoid abrupt fluctuations in
the economic management of entities and make
such activities predictable over a longer period.
This is one of the main levers for the eflicient
functioning of the energy sector as the basic sec-
tor of Ukraine’s economy, ensuring energy secu-
rity and balancing the interests of consumers,
energy entities,and the state”, as the explanatory
note to the draft law “On the National Commis-
sion for State Regulation of Energy and Public
Utilities” says. The challenge of achieving a per-
manent state of regulatory influence, linked to
the principle of legal certainty, is part of the rule
of law, a necessary condition for the effective
functioning of economic sectors.

Unfortunately, over the five years that
the Law has had a regulatory effect on social
relations, these challenges remain. This is evi-
denced not only by the general dissatisfaction
of citizens and economic entities with the per-
formance of the National Commission for State
Regulation of Energy and Public Utilities (here-
inafter referred to as the Regulator) but also
registered petitions on the website of the Presi-
dent of Ukraine for liquidation of the Regulator
and revocation of its competence (Pro likvidat-
siyu rehulyatora taryfiv NKREKP; Likviduvaty
antynarodnu Natsional’nu komisiyu).

The above provides rationale for further
study of the statutory regulation of discre-
tionary powers, control over the Regulator’s
activity and the legality and reasonableness
of the decisions taken for further improvement
and optimisation. Accordingly, the purpose
of the article is to analyse and identify short-
comings in exercising the discretionary powers
by the National Commission for State Regula-
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tion of Energy and Public Utilities and deci-
sion-making on electricity market regulation in
Ukraine and to put forward proposals for their
elimination. In order to achieve the specified
purposes, we set the objective to investigate
the essence of discretionary powers and to trace,
through the application of the rules granting
discretionary powers to the Regulator, their
impact on the functioning of electricity market
entities and to identify ways to eliminate defi-
ciencies in the current legislation.

Following the research purpose, we used
the following scientific methods: methods of sys-
tem analysis and generalization, formal-logical
method (to define the concept of discretionary
powers), comparative legal method (to compare
the legislation of different countries on deci-
sion-making in tariff setting by the Regulator),
statistical method (to analyse statistical infor-
mation on court decisions), and functional-legal
method.

Since the issue of the powers of the National
Commission for State Regulation of Energy
and Public Utilities has recently become rel-
evant, scientific papers devoted to the Regu-
lator’s powers have appeared in the Ukrain-
ian specialised literature in recent years. The
lead researcher is Yulia Vashchenko, who in
2015 defended her doctoral thesis “State Reg-
ulation in the Energy Sector of Ukraine: The
Administrative and Legal Aspect.” (Vash-
chenko, 2015, pp. 22-26). Her more recent
works concern the normative regulation
of the general legal status of regulators not
only in the energy sector but also in other areas
(Vashchenko, 2010, pp. 22-26; Vashchenko,
2014, pp. 211-220) and administrative and tort
relations in the energy sector (Vashchenko,
2016, pp. 13-18).

Benedyk Yana’s writings deal with
the requirements of international organisa-
tions and international legal provisions in
the field of energy regulation (Benedyk, 2015,
pp. 122-126). In her writings, the researcher
focuses on the need to maintain correlation
and balance between the national legal order
and Ukraine’s obligations arising from the Asso-
ciation Agreement and the Energy Community
Treaty. Therefore, she argues for an appropriate
level of autonomy for the Regulator by amend-
ing the Constitution of Ukraine and defining its
legal status similar to that of the National Bank
of Ukraine (Benedyk, 2020, pp. 62—69).

Experts also carry out studies on the effec-
tiveness of exercising powers by the Regulator,
and the results appear in the media and within
relevant platforms (Grytsyshyna, 2021; For-
maghey, 2020).

As for the study of discretionary powers,
the following scholars have covered the gen-
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eral issues of discretion in modern Ukrainian
jurisprudence: Averyanov V.B., Andriyko A.F,
Barabash Yu.Gh., Bytyak Yu.P, Guivan P.D.,
Ziller J., Kobylnik D.A. Kolomoyets T.O.,
Kolpakov V.K., Kuybida R., Lobach O.M.,,
Lojuk IA., Melnik R.S, Omeljan V,
Khanova N.O. and other researchers.

A number of studies were devoted to
the exercise of discretionary powers by some
authorities. Thus, Diana Krasowska (Kra-
sowska, 2020) and Iryna Loyuk (Loyuk, 2016,
pp. 115-120) examined the discretionary pow-
ers of the National Bank of Ukraine. Unfortu-
nately, the issue of exercising the discretionary
powers by the National Commission for State
Regulation of Energy and Public Utilities reg-
ulating the electricity market remains obscure.
In this regard and considering the issue’s top-
icality, this aspect requires further scientific
research and the identification of ways to elimi-
nate the identified shortcomings.

2. Terminological definitions

The Great Ukrainian Law Encyclopedia
defines discretionary powers as a set of rights
and obligations of the subjects of public admin-
istration authorizing, based on administrative
discretion, to fully or partially determine one
of the alternatives of public administration,
which is most acceptable in specific public rela-
tions with specific parties involved (Velyka
ukrayins’ka yurydychna entsyklopediya: u 20 t.,
2020, p. 303).

To interpret the term ‘discretion’, scholar
Barabash Yu. Gh. suggests referring to the Eng-
lish version of ‘discretion’, translated as ‘com-
mon sense’ or ‘freedom of discretion’ (Barabash,
2007, p. 50). Therefore, discretion must be
implemented on the basis of “common sense”
(i.e., it must correspond to the objective circum-
stances of the case and be reasonable), and thus,
its implementation must also be a manifesta-
tion of statutory framed freedom in the exercise
of their powers by public authorities (Khanova,
2018, p. 155). In this context, it seems correct to
suggest that the primary concept of ‘discretion’
is the idea that within a particular area of power,
an official should act in accordance with objec-
tives and then determine tactics and strategies
to achieve them. This can be discretion in clar-
ifying and interpreting objectives; discretion in
the tactics, standards, procedures necessary to
achieve certain, defined objectives (Savchyn,
2015, p. 165).

According to researchers Tseller E., Kuy-
bida R., Melnyk R., in their report “Administra-
tive discretion and judicial review of its imple-
mentation,” discretionary powers enable a state
authority, a local government authority as well
as other subjects of administrative activity to
make the most balanced and fair decisions dur-

ing law enforcement. But when political expedi-
ency takes precedence over legality and fairness,
discretionary powers can be applied quite dif-
ferently in the same situations, putting the sub-
jects of legal relations in an unequal position.
The judiciary has a particularly important role
in verifying the use of discretionary powers
by power entities (Tseller, Kuybida, Melnyk,
2020).

At the same time, information available on
the official website of the National Commission
for the State Regulation of Communications
and Informatisation correctly notes that the list
of corruption risks includes discretionary pow-
ers, as the ability to act at one’s discretion is
what creates the environment for corruption
offences (Dyskretsiyni povnovazhennya, yak
holovna prychyna vynyknennya koruptsiynoho
seredovyshcha v publichniy sluzhbi). The rea-
son for this is that discretion contains limits,
and law is such a limit: public administration
authorities “must be guided by the criteria
laid down in the law and the task assigned to
them and assess these limits within the limits
of their powers.” (Schmidt-Assmann Eberhard,
2009). Consequently, there are requirements
for the law quality, which must specify both
the limits of discretion and the manner they are
exercised, taking into account the legitimate
aim of a particular action.

However, despite  corruption risks
and potential threats for arbitrary action,
legal provisions cannot avoid the wording to
define discretion and enshrine discretionary
powers. As scholars point out, the purpose
of administrative discretion comes down to
the fact that, firstly, discretion ensures indi-
vidualisation and fairness in the resolution
of certain cases, as they are considered within
the specific circumstances that can be regarded
by the relevant entity; secondly, such powers
contribute to administrative flexibility, allow-
ing administrative decision-makers to adapt to
changing circumstances and priorities (while
respecting the limits of legality and reasona-
bleness) and promote efficiency (rationality)
and responsiveness in management; thirdly, dis-
cretion allows the fullest possible consideration
of the rights, freedoms and interests of the pri-
vate person and especially when they are con-
sidered against the public interest (Tseller,
Kuybida, Melnyk, 2020, p. 27).

3. Regulatory definition of the limits
of the Regulator’s discretion

In Ukraine, the regulatory definition
of the concept of “discretionary powers” is not
regulated by law but is enshrined in the decree
of the Ministry of Justice of Ukraine from
24.04.2017 no. 1395/5. In accordance with
the decree’s provisions, discretionary powers
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are the totality of rights and obligations of state
and local governments, persons authorized
to perform the functions of the state or local
government, which allow determining at their
discretion the type and content of manage-
ment decisions that are taken fully or partially,
or the ability to choose at their sole discretion
one of several options of management decisions
provided for by a regulatory legal act or a draft
regulatory legal act. This definition of discre-
tionary powers does not contain an indication
of the limits of discretion due to the fixation
of the whole and objectives, so it is a prereq-
uisite for the manifestation of arbitrariness in
the actions of power entities.

The definition of “discretionary powers”
given in the draft Law on Administrative Pro-
cedure No. 3475 dated 14.05.2020, which was
adopted by the Verkhovna Rada of Ukraine
in the first reading on September 2, 2020
and is now submitted for the second reading in
the Parliament, positively differs from the given
definition. In this case, a power is defined as
discretionary, when it allows an administra-
tive body to act at its own discretion in decid-
ing or choosing one of the possible solutions
in accordance with the law and the purposes
for which such a power has been granted. In
the event that the law on administrative pro-
cedure is adopted in the wording prepared for
the second reading, the range of discretionary
authority of the power entities will be signif-
icantly expanded, but its limits will be clearly
delineated by the law limits and the objective
framework. This is important because the power
entity exercises administrative discretion by
weighing the law goals and basic principles
against the specific powers granted by the leg-
islature (Karabin, 2019, p. 128).

The court practice has also formed certain
definitions of discretionary powers. They are,
in particular, such powers, within the limits
defined by law, an administrative body is able
to independently (at its own discretion) choose
one of several options of a particular lawful
decision (Case No. 826,/14033/17).

To establish the scope and limits of discre-
tionary powers of the National Commission for
State Regulation of Energy and Public Utilities
as a regulator of the electricity market and their
role in the overall mechanism of regulation
of the electricity market in Ukraine, it is first
necessary to highlight the existence of such
powers and the fact of discretion.

The existence of the Regulator’s discre-
tionary power is established by law. According
to the provisions of Article 3 of the basic law,
the Regulator carries out state regulation in
order to achieve a balance of interests of con-
sumers, economic entities operating in the field
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of energy and public utilities, and the state,
to ensure energy security, European integra-
tion of electric energy and natural gas markets
of Ukraine. The regulator carries out state reg-
ulation via: 1) legal regulation in cases where
the relevant powers are given to the regulator
by law; 2) licensing of activities in the field
of energy and utilities; 3) formation of pricing
and tariff policy in the energy and utilities sec-
tors and implementation of the relevant policy in
cases where such powers are granted to the reg-
ulator by law; 4) state control and enforcement
measures; 5) using other means provided by
law. The same Law stipulates that the Regula-
tor acts independently in the performance of its
functions and powers, and the decisions of the
Regulator are not subject to approval by public
authorities, except in special cases.

It is evident that such law provisions declare
a high degree of independence and autonomy
of the state regulator, i.e., they provide for
a wide range of discretionary powers within
the subject of regulation.

The National Commission conducts state
regulation, monitoring, and control over
the activities of state-owned enterprises in
the energy sector, in particular, regulating pro-
duction, transmission and distribution activ-
ities, supply of electricity, organising the pur-
chase and sale of electricity on the day-ahead
market and the internal market, ensuring
the purchase of electricity at a “green” tariff,
trading activities, etc. In general, the scope
of competence of the energy regulator is wide.
The list of competences is available in Article 6
(3) of the Law on Electricity Market, which con-
sists of 22 clauses.

4. Powers of the Regulator to set tariffs

Undoubtedly, the main issues regulated by
the National Commission involve setting tar-
iffs for services and goods in the energy sector,
approval of investment programmes of transmis-
sion system operator and distribution system
operators, licensing of economic activities in
the electricity sector, and control over compli-
ance with the licensing conditions of economic
activities. However, more detailed attention
and analysis should be given to the regulator’s
competence of tariff setting given the impor-
tance and complicated nature of implementa-
tion.

Parts 1 and 2 of Article 277 of the Associ-
ation Agreement between Ukraine, on the one
hand, and the European Union, the European
Atomic Energy Community and their Member
States, on the other, provide that the regulatory
authority must be legally distinct and function-
ally independent from any public or private
enterprise and sufficiently empowered to guar-
antee effective competition and efficient market
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operation. The decisions and procedures used
by the Regulator must be unbiased in relation
to all market participants.

Under the provisions of clause 7 of part 3
of the Article 6 of the Law, the National Com-
mission for State Regulation of Energy and Pub-
lic Utilities is entitled to set tariffs for universal
service provider, supplier of last resort, tariff for
dispatch (operational and technological) man-
agement services, tariffs for electricity transmis-
sion services, tariffs for electricity distribution
services. The Law also stipulates that electricity
market tariffs regulated by the state (including
connection fees) must be non-discriminatory
transparent, set with regard to the integrity
of the UES of Ukraine, economically justified
and transparent costs of the relevant electric-
ity market participant and an appropriate level
of profit margin.

Journalism states that from 1 July 2019,
the Regulator has lost its power to set electric-
ity prices for household consumers (Larina,
2021). It is based on the fact that at that time
the Cabinet of Ministers of Ukraine set a flat
rate for households for electricity consump-
tion of up to 100 kWh/year at 0.9 UAH/kWh/
year and 1.68 UAH/kWh/year for consump-
tion of more than 100 kWh/year. But it was
abolished at the end of December 2020. From
2021, the fixed price was set for all consumers
at 1.68 UAH/kWh and remains the same until
now. This transitional price should cushion
the transition to market-based pricing, which
would lead to a sharp increase in the household
tariff to at least 3.30 UAH/kWh. However, after
the abolition of the fixed tariff for electricity
supply to household consumers and the transi-
tion to market prices, the part of the tariff regu-
lated by the NKREKP will amount to an aver-
age of 20% to 40% of the cost of 1 kilowatt
of electricity. Accordingly, regulatory issues
and the Regulator’s discretionary power in tariff
setting will not lose its relevance.

In 2019, the Accounting Chamber audited
the actual legality, timeliness and completeness
of management decisions related to the activi-
ties of the Regulator. According to the Report
on the Audit of the Performance Efficiency
of the National Commission for State Regula-
tion of Energy and Public Utilities of the state
regulation of electricity generation, trans-
mission, distribution and supply activities,
it was found that during the tariff regulation
in the electricity sector during 2016-2018,
the Regulator did not consider the interests
and financial performance of all electricity pro-
ducers (Decision of the Accounting Chamber
No. 6-2 dated 19.03.2019). When processing
justified tariff proposals submitted for approval
by different enterprises, it was mainly reduced

for state-owned generators (nuclear, hydro
and hydro) and not for private producers (TPS
and CHP). For example, for NAEK Energoa-
tom and Ukrhydroenergo, the NKREKP sys-
tematically reduced the tariff by almost a third
of the level calculated by the companies. At
the same time, for private producers of CHP, it
was not more than 10 percent. Such artificially
induced financial shortages for state-owned
enterprises have resulted in a lack of funds for
nuclear fuel purchases, a wage freeze, an exodus
of skilled personnel, and stunted modernisa-
tion and development of production capacity.
As a result of the NKREKP’s pricing and tariff
policies in the electricity sector, private produc-
ers operated under more favourable conditions
than public sector producers.

Distribution System Operators (hereinafter
referred to as DSOs), which ensure the trans-
portation of electricity from the main power
grids to consumers’ meters, constitute natu-
ral monopolies that provide consumers with
resource supply services critical for proper func-
tioning. The operation of natural monopolies is
regulated by a set of legislative acts, including
the Law of Ukraine on Natural Monopolies,
which aims to ensure the efficient operation
of natural monopoly markets by balancing
the interests of society, the subjects of natural
monopolies and the consumers of their goods.

The efficiency of the operation of the
DSOs is ensured by a specific mechanism, one
of the most important components of which is
the electricity distribution service tariff. It is
the price of the electricity distribution service
that primarily determines the income level
of the operators and hence is the driving force
that establishes the extent of cost reimburse-
ment incurred after providing consumers with
resource delivery services. Thus, it is the mecha-
nism and the tariff that have a decisive influence
on the functioning of the electricity distribu-
tion infrastructure.

Actions and decisions of the Regulator in
setting the DSQO’s electricity distribution tar-
iff are often subject to litigation in claims by
the DSOs.

Therefore, in the decision of the Seventh
Administrative Court of Appeal (Vinnytsia)
dated June 22, 2021, in case 120/1950/20-a,
the Court found violations of the Regulator in
establishing economic coefficients of predicted
process costs of electricity networks of voltage
classes 1 and 2 for 2020 regarding the approval
of economic coeflicient of predicted process
costs of electricity networks of voltage class 2
for Vinnytsiaoblenergo Joint Stock Company.
The decision annulled the relevant decision
of the Regulator that approved such coefficients
and effectively obliged NKREKP to recalculate
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the electricity distribution tariff in the manner
prescribedbylaw. IndecisionNo.120,/1950,/20-a,
the Court stated: “Transparency in adminis-
trative procedures is an effective safeguard
against state arbitrariness. A reasoned decision
demonstrates to a party that it has been heard
and gives the party an opportunity to appeal
against it. Only through a reasoned decision,
aproper public and, in particular, judicial review
of the administrative acts of the power entity
can be ensured.” At the same time, the Court
dismissed part of the claim, namely regarding
the obligation of NKREKP to approve eco-
nomic coefficients in a specific amount, deter-
mining that this is the Regulator’s discretion,
and such issues should be decided at its meet-
ing in accordance with the procedure set out in
the applicable legislation.

Cases No. 480/3100/20 on the claim by
Sumyoblenergo Joint Stock Company and
No. 360/2013/20 on the claim by Lugansk
Energy Association LLC are similar in sub-
stance to the subject matter of the claims,
and the Court also sided with the claimants
and partially satisfied the claims of the DSOs,
recognising a violation by the Regulator when
setting tariffs for electricity distribution. These
cases have not been reviewed by the Supreme
Court, so we can only predict the final position
of the highest court in such cases.

If we take as an analogy the decision
of the Supreme Court in the cases
No. 826/13735/18, No. 826/7112/18,
No. 640/2694,/19 concerning finding unlawful
the inaction of the Regulator to revise the tar-
iff for natural gas transportation by natural gas
distribution pipelines towards economically
justified, in these cases the Court clearly sided
with the claimants and obliged the Regulator
to set economically justified tariff for natural
gas distribution to claimants. In particular,
the Court included in the costs the amounts
specifically identified in the claim, noting: “The
power of the defendant to take relevant deci-
sions, including tariff setting, is, by its legal
nature, discretionary. At the same time, justice
is by nature recognised as such only if it meets
the requirements of fairness and ensures effective
redress (paragraph 10 of point 9 of the Decision
of the Constitutional Court of Ukraine dated
30 January 2003, no. 3-rp/2003). Article 13
of the Convention for the Protection of Human
Rights and Fundamental Freedoms (right to
an effective remedy) guarantees that everyone
whose rights and freedoms recognised in this
Convention are violated shall have an effective
legal remedy in a national authority, even if
the violation has been committed by those exer-
cising their official functions. At the same time,
an effective remedy (method) must be under-
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stood as one that leads to the desired results,
consequences, and has the greatest effect. That
is, an effective remedy must ensure restoration
of the violated right and be adequate to the cir-
cumstances.” In the cases in which the DSOs
were the claimants, the courts of the first
and appellate instances recognised the dis-
cretionary power of the NKREKP in setting
the tariff and denied part of the claim regarding
the Regulator’s obligation to approve the tar-
iff with specific coeflicients, referring only to
the procedure under which the NKREKP must
approve such tariff. Meanwhile, in cases involv-
ing claims by entities on natural gas distribu-
tion, the Supreme Court upheld the position
of the lower courts, which effectively interfered
with the discretionary powers of the NKREKP
and obliged the latter to approve the natural gas
distribution tariff on the basis of specific mone-
tary indicators.

Thus, the existence of a large number
of court cases in which the NKREKP is a defend-
ant, including tariff setting issues, the existence
of deficiencies in legislation on the activities
of the National Commission for State Regula-
tion of Energy and Utilities indicates the risks
associated with the activities of such an author-
ity, given the current provisions of the Law,
which grants the Regulator a wide range of dis-
cretionary powers.

Apart from the unresolved problem
of the wide range of the Regulator’s discretion-
ary powers that sometimes are used without any
supervision, a common question of the legit-
imacy of the body, linked to the organisation
of its activities, has also recently arisen. Thus,
as noted by a member of the National Commis-
sion for State Regulation of Energy and Util-
ities, 2018-2019, Formaghey O., “the legal-
ity of the NKREKP members’ status in 2020
has been the subject of judicial challenge
both in the Constitutional Court of Ukraine
and in the District Court of Kyiv, which cre-
ates legal uncertainty and reduces the authority
of the body as a whole. The body’s legitimacy
has also been affected by the novelty of clause 3
of Section II of Law 394-1X, whereby the mem-
bers temporarily appointed for three months
have been legally transformed into permanent
members with six-year terms of office, avoiding
the general competitive selection procedures
and thus changing the rules of the game in their
favour, against the public interest of conducting
a transparent selection of the Regulator mem-
bers to ensure fair regulation” (Formaghey,
2020).

5. Conclusions

An analysis of the discretionary powers
of the National Commission for State Regula-
tion of Energy and Utilities has led to the fol-
lowing conclusions.
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Firstly, there is the overly broad statu-
tory regulation of the Regulator’s discretion
and the lack of regulatory limits.

Secondly, there is a lack of a statutory mech-
anism to control the exercise of the Regulator’s
discretionary powers in tariff setting, as evi-
denced by numerous court cases under which
the National Commission for State Regulation
of Energy and Public Utilities is the defendant.

Thirdly, there is the need to legislate
a mechanism for the individual responsibility
of the Regulator’s members for their decisions.
Such a position is also evident in the final report
“Institutional Reform of Ukraine’s Energy
Sector in the Context of its Integration into
the EU Market,” where a group of international
experts and consultants who, in the context
of proposals for Ukraine to reform the national

energy regulatory authority, suggested that
Ukraine should depoliticise the formation
of key management personnel and the activi-
ties of the national energy regulatory authority
to ensure the best performance its functions
(Instytutsiyna reforma enerhetychnoho sektoru
Ukrayiny. 2016). Furthermore, the experience
of most countries of the Visegrad Group shows
that their national energy regulatory authori-
ties make relevent decisions following the prin-
ciple of sole management or individual respon-
sibility. This principle ensures greater efficiency
in decision-making because it does not require
the separate standard organisational procedures
that always accompany collegial decision-mak-
ing. The principle of sole management does not
create the preconditions for ‘blurring’ responsi-
bility.
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JINCKPEIIITHI ITIOBHOBAYKEHHSI PETYJIATOPA
Y COEPI EHEPTETUKU B YKPAIHU

AHotanig. Y crarTi mpoBejileHO aHaJIi3 IUCKPeliiHUX TOBHOBaKeHb HattionanbHoi KoMmicii, 1o 3/iii-
CHIOE JlepsKaBHe peryJioBanis y cdepax eHepreTHkn Ta KOMyHAJIbHUX T0CIyTr YKpainu, y T.4. y cdepi
BCTAHOBJEHHS TapndiB Ha MOCAYTH B cdepi eTekTpoeHepreTHKN. [ TOCATHEHHST BU3HAUCHUX ITiIei
MOCTAJIEHO 3aB/IaHHS, a caMe JIOCHIUTUA CYTHICTh AMCKPEIiHUX MOBHOBAXKEHb Ta TPOCTEKUTH LIS~
XOM 3aCTOCYBaHHS HOPM H/[@HHS JIMCKPEIiHHUX MOBHOBAXKEHDL Perynaropy, BUBYMTH iX BIUIMB Ha
(GYHKIIOHYBaHHST Cy0'€KTIB PUHKY €JEeKTPUYHOI eHeprii Ta BU3HAUMTH WLISIXU YCYHEHHS HEAOJIKIB.
[TuranHs, npo fAKi ifle MOBa y CTATTi, € BKpail akTyaJbHi /id YKpaiHu, OCKIIbKU cepa eHepreTuku
B YKpaiHi TPOXOJNTH eTall Mepexoiy 3 PasHChKOI MOJIei /Iep;KaBHOTO KOHTPOJIIO Ta YHPABIiHHS /10
eBporeiicbkoi (puHKoBoi). Ha 1ibomy 1uisixy smin ta Tpancdopmaitiii mosuiis ta migxoan Peryssitopa
BUKOHYIOTb BU3HAYAJILHY POJIb. 3aKOHOAABCTBO y chepi eHEPreTHKY Ta peryJiioBaHHs AisibHocTi Pery-
JIATOPA € B 3HAYHIIT Mipi HeZIOCKOHATIE, MiCTUTD y CTPYKTYPi CBOii 3HAUHY YacTUHY npoTupid. [Ipotupivus
Ta HEJJOCKOHAJICTh TAaKOXK MPOSIBISIETHCS Y ISITTBHOCTI CAMOT0 PETYJISITOPA Ta HOTO TiAXO/IB /10 TIPOIeCy
peryJioBatHsi. 3 0HOTO OOKY, PEryJisTop y cdepi eHepreTHKI Mae JIyKe 3HAYHE Ta IHPOKe KOJIO TTOBHO-
BaykKeHb Ta MOKJIMBICTD BILJTMBY HA YYACHWKIB PUHKIB eHEPTeTUKN MI0/I0 3aTBeP/KeHHS TapndiB, iHBeCTH-
IIITHIX TPOTPaM, TPOTPaM PO3BUTKY MepeX TOIMO, Y T.4. MOKINBICTb 3HAUHO TIOTIPITNTH Ye€Pe3 MeXaHi3MH
HEePEeBIPOK Ta MOTOJKEHb CTAHOBUIIE OJJHOTO YYACHMKA Ta 3HAYHO MOKPAIUTH CTAHOBUIIE iHIIOTO, T1pU
LBbOMY, 3 IHIIOr0 GOKY, He MPOSIBJISIOUN AIHCHOI MPUHIMIIOBOCTI, TIpodeciiiHOro maxoay Ta opieHrarlii Ha
edeKTHBHE PETyJIIOBAHHS 3 METOIO0 3HMKEHHS Tapu(iB HA COMIANIBHO BaXKJIMBI MTOCAYTH y cepax mpu-
pozHix MoHoIOIH. B yMoBax BoenHoro crany Peryzsatop Bee Gisibliie BAAETHCA A0 PYYHOTO PETYIIOBAHHS
THUX Y4 {HIINX TTPOTIECIB Ta MPOTIEYP, 3aTATYIOUN TUM YaCOM TIpoliect 3MiH Ta Tpanchopmartiii. /s mpu-
KJIQLy, TIPOTIeCH KPa/li’KKH eJIeKTPUIHOI eHeprTii Y HalTiil KpaiHi € KOMIIeTEHIIIEI0 Ta 3alauaMy OTlepaTo-
PiB CHCTEMU PO3NOALNY, AKi YMHHUM 3aKOHOAABCTBOM 3000B’I3aHi BUABAATH (PaKTH PO3KPAJAHHS eJIEK-
TPUYHOI eHeprii, (hikcyBaTy ix Ta J0OMBATHCA KOMIIEHCALIT TOPYIIHMKAMI 3aBIaHuX 30UTKiB. [Ipu ipomy
Y €BPOTIEHCHKOMY Mi/IX07i BUPINIIEHHS 1IbOTO MUTaHH, (DYHKILS eHeProPO3MO/IIIOU0] KOMIIAHIT OJIsATAE
TiJIbKY Y BUSIBJIEHH] TaKUX (PaKTiB, BCe iHIIle — 1€ U TaHHs TPABOOXOPOHHUX oprauis. [ljisg 3minu migxosis
y BUPINIEHH] THX YU iHIINX TIUTaHb y chepi eHepreTuky mo3uilist Peryssitopa Mae 6yTH OiJIbIl akKTHBHA
Ta ipodeciiina. Mema. MeToro CcTaTTi € aHAJI3 1 BUSABJIEHHS HEJOMIKIB y mporieci peasizarii PerysaTo-
POM IMCKPEIiiiHIX TIOBHOBAKEHD TIiJl Yac MPUIHATTS PillleHb IOA0 BCTaHOBJAeHHs Taprdis. Memoou
docnidocenns. Y CTaTTi BAKOPUCTOBYBAINCS TaKi HAYKOBI METOJIT: METOM CHCTEMHOTO aHai3y Ta y3a-
rajibHeHHs1, (hOPMAJIBHO-JIOTIYHUI MeTO/ (/IS5 BCTAHOBJICHHS CYTHOCTI MOHATTS IUCKPENiitHUX MTOBHO-
Ba)KEHb ), MOPiBHSAJIBLHO-ITPABOBUI METO/T (/15T TOPIBHAHHS 3aKOHOIABCTBA Pi3HUX KPAiH MO0 IPUNTHAT-
TSI PillleHb PeryasaTopoM y cepa TaprdoyTBOPEHHS ), CTATUCTUIHUN MeTO/ (/151 aHATI3y CTaTHCTHIHOI
iH(opMaltii 1o/10 Cy0BUX PillleHb), a TaKOK (QYHKIIOHATBHO-TTPaBOBHIT MeTo/l. Pe3yniomamu. Y crarti
[IPOBEJICHUI aHATi3 IMPOKOTO 3aKOHOJIABYOTO PETyJIIOBAHHS JAMCKPEIiiiHIX MOBHOBaKeHb PeryssTopa
Ta BIZICYTHICTH HOPMATUBHUX OOMEIKeHb, a TAKOXK BIZCYTHICTH HOPMATUBHOTO MEXaHi3My KOHTPOJIO 3a
BUKOHAHHSM JINCKPEIITHIX TTIOBHOBaXKeHDb Peryssitopa rpu TapndoyTBOpeHHi, 11po 10 CBi[YUTh HU3KA
cyznoBux crpas, y sikux Bignosizauem € HKPEKIL. [locnimkenns ckianaerbes 3 OKpeMUX YacTHH, SIKi
CTIPSIMOBAHI Ha JIOCSTHEHHS CIijabHOI MeTn: Tepminosoriuni Busnayens; HopmaTnsHo-TpaBoBe Bu3Ha-
YEeHHSI MEXK JIMCKPEIiHUX TTOBHOBaXKeHb Peryiisitopa; [ToBHOBakenHs Perysistopa 11010 BCTaHOBJIEHHS
tapudis. Bucnoexu. Y pesynsraTi J0CIIKEHHS aBTOP MPU3BIB 10 HEOOXIIHOCTI 3aKOHOAABYOTO 3aKpi-
TIJTEHHS MeXaHi3My iHAMBIZyaTbHOI BiAMOBigaIbHOCTI WwieHiB PeryssaTopa 3a cBoi pimenns. Kpim Toro,
PeryJIITOPHI pillieHHsT HalliOHAILHIX OPTaHiB PeryJIl0BaHHS eHepreTHKN MOBUHHI TPUHMATHCS HA OCHOBI
HPUHIIUITY OAHOOCIGHOTO yrpaB/iHHs abo iHAMBiAyasbpHOol BignosigaibHocti. [leit npumumn 3abesneuye
GisibIy OnepaTHBHICTb Y IIPUAHSATTI PillleHb, OCKLJIBKY He BUMAarac OKpeMUX CTaHAapPTHUX OpraHisariii-
HUX IIPOLE/IYP, AKi 3aBXK/U CYIIPOBOJKYIOTb KOJeTiaabHe MPUIHATTA PillleHb.

Kmouosi cioBa: Perymsitop y chepi enepreTiiu, IUCKPEIiiiii TOBHOBAKEHHS, KOHTPOJIb PETYJISATO-
pa, 3aKOHHICTh, 00I PYHTOBAHICTb.
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FORMATION OF INTERNATIONAL LEGAL
STANDARDS FROM ANCIENT TIMES
TO THE FIRST HALF OF THE XX CENTURY

Abstract. Purpose. The purpose of the article is to analyse the formation of international legal
standards from ancient times to the first half of the XX century. Results. The law of nations was governed
by such concepts of law such as law of war, law of captivity, law of slavery, law of peace treaties, law
of ambassadorship, law of prohibiting marriages with foreigners, ete. That is, relevant rules, principles,
prohibitions that governed and regulated the diversity of social relations arose both at the intersection
of international law and the general Roman law, which was born on the basis of the Empire. Greece
developed the law of international treaties, of which there were about twenty different types. These were
treaties of peace, alliance, mutual assistance, as well as non-aggression, borders, arbitration, marriage with
foreigners, trade, legal assistance, etc. During the heyday of the feudal period of human development,
the improvement of trade relations had a positive impact on the development of the law of international
treaties, on the basis of which numerous alliances for the purpose of trade emerged. It is revealed that in
1885 for the first time the idea of the expediency of creating a special international bureau of labour was
expressed and the draft statute of such a bureau was introduced by a group of working-class deputies in
the French Chamber of Deputies. In 1888, the idea of the expediency of establishing a special international
society in the field of international labour standardisation was first expressed. At the state level, the first
official steps to implement the idea of the international legal regulatory mechanism for labour were taken
by the Swiss government in 1881 and in 1889. In 1881, the Swiss government addressed the governments
of six European states on the possibility of concluding international agreements in the field of labour law
and received a positive response only from Belgium. Conclusions. It is concluded that the prerequisites
for introducing international legal standards originated long ago with the understanding of the need for
legal regulatory mechanism for peace, war, the status of participants in international relations, and since
the mid-nineteenth century - with the justification of the need for the international legal regulatory
mechanism for labour, as well as other important sectors of life, such as international relations, military
conflicts, etc. This is the first stage of the formation of international legal standards.

Key words: League of Nations, Assembly, Secretary General, financial responsibility.

1. Introduction

The emergence of international legal stand-
ards was due to the collective awareness of their
importance, which, as noted in the literature,
has been developing gradually and represents
nowadays a rich and interesting chronology
of historical events involving societies and states
from different regions of the planet (Nalyvaiko,
Stepanenko, 2019).

For example, the researchers emphasise
that the germs of the formation of international
legal standards can be traced back to the Manu
Laws, an ancient Indian code of moral and legal
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precepts, created in the IX century BC, which
formulated provisions aimed at protecting
the victims of war. Similar provisions were in
Ancient Greece (polis cities) and in Ancient
Rome. Moreover, the ancient Greek institution
of proxenia, which proclaimed the protection
of foreigners, later had analogues in Roman law.

Issues related to the concept, character-
istics, classification of international stand-
ards were considered by scientists, such as
M.O. Baimuratov, V. Bryntsev, S.M. Liakh-
ivnenko, D.P. Martynovskyi, M. Rabinovych,
K.O. Savchuk, and V.V. Shamrai.

© V. Chyzhmar, 2022
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However, the issue of international stand-
ards evolution is not sufficiently studied,
and therefore the purpose of the article is to
analyse the formation of international legal
standards from ancient times to the first half
of the XX century.

2. History of the formation of interna-
tional legal treaties

Experts in legal history note that during
the period of slavery, the Roman law of peo-
ples or the law of the Peregrines significantly
influenced not only the development of Roman
(Quirite) law, but also the development of inter-
national law. First of all, ancient Roman lawyers
created rules capable of regulating the legal
situation of the peoples conquered by Rome.
The reason for this was the need to introduce
certain elements of self-government convenient
for such a large empire as Rome. Later it turned
into the Law of Nations (jus gensium). Praeto-
rian law was one of the important institutions
of this law, as it regulated the legal status of for-
eign citizens.

The law of nations was governed by such
concepts of law such as law of war, law of cap-
tivity, law of slavery, law of peace treaties, law
of ambassadorship, law of prohibiting marriages
with foreigners, etc. That is, relevant rules,
principles, prohibitions that governed and reg-
ulated the diversity of social relations arose
both at the intersection of international law
and the general Roman law, which was born on
the basis of the Empire.

The principle of pacta sunt servanda, still in
force, i.e. “Agreements must be kept”, is based on
the thesis of Roman lawyers “A word given even
to an enemy must be kept”. Roman law used
the services of conciliation commissions, which
were created to resolve all disputes.

In the slave period, the conclusion of inter-
national treaties was widely used. For example,
these events took place in 3100 BC between
the rulers of the Mesopotamian cities of Lagash
and Umma.

With the further development of states,
the position of sovereigns was equalised, which
influenced the nature and spread of the practice
of treaties between states. Treaties on neutral-
ity, borders, exchange of disputed border terri-
tories, trade, etc. began to be concluded.

Thus, Greece developed the law of inter-
national treaties, of which there were about
twenty different types. These were treaties
of peace, alliance, mutual assistance, as well as
non-aggression, borders, arbitration, marriage
with foreigners, trade, legal assistance, etc.

During the heyday of the feudal period
of human development, the improvement
of trade relations had a positive impact on
the development of the law of international

treaties, on the basis of which numerous alli-
ances for the purpose of trade emerged.

The events of the XVII century, includ-
ing the decision of the Peace of Westphalia
of October 24, 1648, significantly influenced
the development of international law. In addi-
tion, it is important to allow for the conse-
quences of the first bourgeois revolutions in
Europe (in the Netherlands and England, etc.).

The struggle of the North American colonies
for independence from England and France was
of great importance, as it ended with the proc-
lamation of the United States in 1776. It was
a huge step in the progressive development
of international law of that time. Furthermore,
the U.S. treaties with Russia, France and other
countries have become a legal and de facto rec-
ognition of the right of the nation to self-deter-
mination, independent development and forma-
tion of a sovereign state.

The Great French Revolution of 1789—-1793
made a great contribution to the develop-
ment of international law. Its democratic ideas
marked the beginning of a new period of devel-
opment of international law, the era of classical
international law. In 1793, Abbot Gregoire,
a member of the French Republican Conven-
tion, presented the “Declaration of the Rights
of Peoples” to the Convention, where Article 21
emphasised that all peoples are obliged to live
in peace, and good should prevail over evil.
Even in times of war, the sea and other inex-
haustible objects should belong to all, and not
be the property of only one nation. Based on
this Declaration, conclusions were made about
the equal rights of all peoples, the equality of all
states. Gregoire stressed the need for manda-
tory compliance with international treaties.
The Declaration also put forward requirements
for the humanisation of human relations. On
the basis of this document, we can conclude
about the importance of humane treatment
of prisoners of war, inviolability of private prop-
erty, consideration of the rights of civilians. The
war should have been waged between politicians
with the help of troops and as little as possible
to touch the peaceful people, who have always
been the resource of existence of any state. That
is, the performance of states in military con-
flicts, through the application of international
treaties, should be reduced to the observance
and implementation of the relevant rules of con-
duct (Martynovskyi, 2020).

It should not be overlooked that interna-
tional legal standards gradually crystallised
from various philosophical theories, currents
about justice, people, their place in society,
the role of the state, rulers of countries in
ensuring the welfare of the people and peace
in the world, etc. In this regard, we can recall

83



8/2022
CONSTITUTIONAL LAW

the works by Aristotle, Socrates, Plato, later
Friedrich Hegel, Thomas Paine, John Stuart
Mill, Machiavelli, Jean-Jacques Rousseau, Vol-
taire, Melieu, Diderot, Thomas More, John
Locke, Montesquieu and others, who in their
treatises promoted human rights, equality
of people, the need to introduce a just govern-
ment, the achievement of ideal forms of inter-
action between man and society with the state,
trying to link the law with ethical qualities
of a person.

In turn, the philosophical works by these
and many other thinkers contributed to the fact
that in the Middle Ages in the states there were
regulations that began to define the general
rules of conduct of people in society, the state
and set limits to the omnipotence of the rulers.
Magna Carta in England (1215), the Twelve
Articles in Germany (1525), the Bill of Rights
in England (1689), the Scottish Bill of Rights
(1689), the US Declaration of Independence
(1776), the Declaration of the Rights of Man
and Citizen in France (1789) and other legal
acts became the first legal documents that laid
the foundations of the concept of human rights,
created the basic prerequisites for further
establishment of freedom and the rule of law
in the life of European societies (Nalyvaiko,
Stepanenko, 2019).

3. Legislative consolidation of interna-
tional legal standards

From the practice of developed democ-
racies, we know that soon the USA (1787),
France (1791), Poland (1791) and then in
other countries introduced constitutions
that at the highest legislative level enshrined
the forms of government of these countries,
clearly defined the mechanism of state power
of a particular country, the powers of the author-
ities, proclaimed the first human rights and free-
doms, guarantees of their provision. Normali-
sation at the constitutional level of the general
principles of functioning of the state and society
contributed to the awareness both at the level
of individual states and at the international
level of the importance of legal definition
of certain sectors of human, social and state
life. Due to this, legal regulations appeared,
which at the national level began to regulate
the procedure for the formation of represent-
ative bodies of public power, the organisation
of work of different segments of the popula-
tion, etc. For example, in England in 1802,
the Health and Morals of Apprentices Act was
developed and adopted, which banned the work
of parish pupils under the age of nine in paper
weaving and wool spinning factories and lim-
ited the working day of children aged nine to
13 to eight hours, and adolescents under 18
to 12 hours a day. In 1819, the Cotton Mills
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and Factories Act was passed to extend the pro-
visions of the 1802 Act to all minors employed
in the cotton industry. In addition, it was for-
bidden to employ children under the age of nine
in factories (N.d., 1972). Later, the law of 1824
in England enshrined the right of workers to
protect their interests in the form of the right to
strike and form trade unions.

In 1840 in this country, it was forbidden
to work for women and for children under
the age of 10 underground. In 1847, the Act
to limit the Hours of Labour of Young Persons
and Females in Factories provided for that in
the textile industry for women and adolescents
from the age of 14 the working day should not
exceed 10 hours. The duration of the working
week was set at 63 hours by the second section
of the Law. From July 1, 1847 it was reduced
to 58 hours. The Factory Acts Extension Act
of 1867 extended the new health and safety reg-
ulations to iron, steel and paper mills, as well as
to all other businesses and factories employing
more than 50 workers on a permanent basis. It
should be noted that work at a particular fac-
tory for at least 100 days a year was recognised
as a permanent basis.

Adopted in 1878, the Factory Act 1878 was
issued with the aim of consolidating all previ-
ously issued laws regulating labour in facto-
ries and factory workshops. It systematised all
the main provisions of the previously issued
factory laws. According to Section 6 of this law,
restrictions on working hours and working con-
ditions now applied to all branches of the fac-
tory industry. According to the Act 1878, any
underage worker, regardless of which factory he
worked in, could not work more than 10 hours
a day, regardless of the shift schedule.

Later, the 1908 Act established in England
an 8-hour working day in the coal industry) or
for some categories of workers and employees
(for railway workers, miners, postal workers).
In the second half of the XIX century, the first
laws providing for compensation to workers
in case of occupational injuries appeared in
England. The Workmen’s Compensation Act
of 1897 provided for financial liability for occu-
pational injuries.

Other countries, in particular France, Ger-
many, followed the path of England in regulat-
ing the issues of labour organisation of different
social groups and in different sectors of econ-
omy (Kryzhevskyi, Derii, 2019). However, it
should be noted that the legislative consoli-
dation of these issues in the countries differed,
which put on the agenda the need for their cer-
tain unification.

According to researchers, scientific sub-
stantiation of the need for the international
legal regulatory mechanism for labour devel-
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oped in Europe in the 30—40s of the XIX cen-
tury, mainly within political economy. Almost
simultaneously, in the late 30s — early 40s of the
XIX century, this was done by the French econ-
omist Jerome Adolphe Blanqui and the entre-
preneur from Alsace Daniel Le Grand.

In the second half of the XIX century,
the idea of the international legal regulatory
mechanism for labour was actively discussed
at international congresses of labour organisa-
tions in France, Germany, England, Belgium
and other countries. However, concrete steps to
sign an agreement on the international legal reg-
ulatory mechanism for labour were made only
in the late nineteenth century (Kryzhevskyi,
Derii, 2019).

According to the literature review, three
countries became the founders of the idea
of the international legal regulatory mechanism
for labour: France, where the idea of the inter-
national legal regulatory mechanism for fac-
tory labour conditions arose, Germany, where
the idea received the most thorough theoretical
coverage, and Switzerland, where the federal
government supported this idea in its practical
implementation (Kravchenko, 1913).

Furthermore, in 1885 for the first time
the idea of the expediency of creating a special
international bureau of labour was expressed
and the draft statute of such a bureau was
introduced by a group of working-class dep-
uties in the French Chamber of Deputies.
In 1888, the idea of the expediency of establish-
ing a special international society in the field
of international labour standardisation was first
expressed.

At the state level, the first official steps to
implement the idea of the international legal
regulatory mechanism for labour were taken by
the Swiss government in 1881 and in 1889. In
1881, the Swiss government addressed the gov-
ernments of six European states on the possibil-
ity of concluding international agreements in
the field of labour law and received a positive
response only from Belgium. In 1889, the Swiss
government again initiated an international
conference and sent proposals to 14 European
countries, of which only Russia responded
with a strong refusal due to radically different
working conditions, while eight states accepted
the proposal in full or with reservations, Spain
limited itself to notifying the receipt of the note,
four states, including Germany, did not respond.

However, on February 8, 1890, on the initia-
tive of Emperor Wilhelm IT, an Intergovernmen-
tal Conference on the conclusion of an interna-
tional convention on the improvement of labour
relations was held in Berlin, which resulted in
resolutions to improve working conditions in
mines, establishing age limits for employment,

reducing the working day for children, adoles-
cents and women, and establishing Sunday as
a mandatory day off, as well as the establish-
ment of the International Labour Law Asso-
ciation, which was to facilitate the conclusion
of a number of bilateral agreements, mainly
on the working conditions of foreign workers.
Unfortunately, the Association did not work in
practice, so the idea of such an organisation was
implemented at the Brussels Congress in 1897,
where the statute of the International Associ-
ation for the Legal Protection of Workers was
drafted, and in Paris at the International Con-
gress on Labour Law held during the World
Exhibition in 1900, where it was established
with an executive body - the International
Labour Office (formed on September 27, 1901),
with headquarters in Basel (Kryzhevskyi, Derii,
2019).

The  International  Association  for
the Legal Protection of Workers was the pre-
decessor of the International Labour Organi-
sation, which was established on April 11, 1919
under the Treaty of Versailles. The purpose
of the organisation was to promote interna-
tional cooperation to ensure lasting peace in
the world, eliminate social injustice by improv-
ing working conditions, ensure minimum stand-
ards in all countries of the world, and extend
international labour standards to all climatic
zones. Initially, the founders of the ILO were
29 states that signed the Treaty of Versailles,
the same status was granted to 13 more states.
Among the founders of the ILO there were
17 American (except the USA), 16 European,
five Asian, two African states, Australia and
New Zealand. The ILO’s activities in
the early years of its existence were focused on
the problems of the international legal regula-
tory mechanism for labour of women, children
and adolescents and the development of univer-
sal international standards in this field. Primar-
ily, these are standards that determine the min-
imum age for employment, working conditions
for women and young people in various jobs,
night work, medical examination and social
insurance (Kryzhevskyi, Derii, 2019).

In parallel with the introduction of the ILO,
the Paris Peace Conference in 1919-1920 con-
sidered the establishment of the League
of Nations, the first international intergovern-
mental organisation, which was founded to
develop cooperation, peace and security among
nations. When it was introduced, the main tasks
of this organisation were to respect the rights
of national minorities and to resolve territorial
conflicts in the world after the First World War.

According to the Covenant of the League
of Nations, its founders were the victorious
states in the First World War, as well as newly
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created countries, such as the Polish Repub-
lic, Czechoslovak Republic and the Kingdom
of Hijaz. Initially, 44 countries became mem-
bers of this organisation, later their number
increased to 52. The authority of the League
of Nations was recognised so much that its char-
ter was a part of all post-war peace treaties.
The main working body of the League
of Nations was the Assembly of Representa-
tives of all members of the organisation, which
convened annually. Moreover, representatives
of each state had one vote at the meetings
of the Assembly, regardless of the population
and size of the country’s territory. The decisions
of the Assembly were made unanimously, except
as specifically stipulated. In addition, there was
the Council of the League of Nations, which
consisted of four permanent members (Great
Britain, the French Republic, the Kingdom

of Italy, the Empire of Japan) and four non-per-
manent members, who were re-elected annually,
and a permanent secretariat headed by the Sec-
retary General. The headquarters of the League
of Nations was located in Geneva (Wikipedia
site, 2021).

4. Conclusions

Therefore, the prerequisites for introducing
international legal standards originated long
ago with the understanding of the need for legal
regulatory mechanism for peace, war, the sta-
tus of participants in international relations,
and since the mid-nineteenth century - with
the justification of the need for the international
legal regulatory mechanism for labour, as well
as other important sectors of life, such as inter-
national relations, military conflicts, etc. This is
the first stage of the formation of international
legal standards.
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CTAHOBJIEHHA MIEKHAPO/IHUX ITPABOBUX CTAH/IAPTIB

BIJ] HAIIJTABHIIINX YACIB IO IIEPIIOI IIOJIOBUHU XX-TO CTOPIYY

Anorauis. Mema. Metolo cTaTTi € aHANi3 CTAHOBJIEHHS MiKHAPOAHWX TIPABOBUX CTAH/APTIB Bijl
HallaBHIMNX vaciB 710 nepiol nojoBuHu XX-ro cropivust. Pesyavmamu. [IpaBo Hapo/iB kepyBasoch
TAKUMU {HCTUTYTaMU 1IPaBa, SIK TPaBO BIHH, MPABO MOJIOHY, TPAaBO PabOBIACHUIITBA, TIPABO MUPHUX
JIOTOBOPIB, IIOCOJIBCHKE MPABO, TIPaBO 3a00POHH HLIIOOIB i3 uysKo3eMusAMU TOIIO. ToOTO BKe MOKHA TOBO-
PUTH TIPO BUHUKHEHHSI BIIMOBIHUX TIPABII, IPUHIIUIIB, 3a00POH, 10 PErIAMEHTYBAIU Ta PETyJIOBa-
JIM PO3MAITTS CYCIIJIBHUX Bi/IHOCHH, KOTPI BUHUKAJIM SIK HA CTUKY Mi’KHAPO/IHOTO 11PaBa, TaK i B paMKax
3aragpHOTO PrMChKOTO IpaBa, 10 HapoKyBaloch Ha 3acagax [mmepii. ¥ I'pemii po3BnBasoch mpaBo Mixk-
HAPOJHUX JIOTOBOPIB, SIKMX HAPAXOBYBAJIOCh GJIM3bKO ABajisTH pisHux Tuiis. Cepen HUX GyJiu JOroBOpH
PO MUP, COI03, B3AEMOJIOIIOMOTY, & TAKOXK PO HEHAIa/l, KOPAOHH, apOiTpasK, Mpo NoOu 3 iHO3EMISIMH,
TIPO TOPTIBJTIO, TIPO MTPABOBY 0MOMOTY To1mo. [1iz yac po3kBiTy heosanrpHOTO Mepiofy PO3BUTKY JIOACTBA
MOKpAIleHHS TOPTOBEJIbHUX 3B'S3KiB MO3UTUBHO BILUIMBAJIO HA PO3BUTOK ITIPaBa Mi>KHAPOJHUX JIOTOBO-
PiB, Ha OCHOBI SIKMX BUHUKAJIM YHCJIEHHI COI031 3 METOIO TOPriBJi. 3'sicoBaHo, 1o B 1885 p. Breprie 6yna
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BHCJIOBJIEHA J[yMKa PO JOIIIBHICTh CTBOPEHHS CIEIAIBHOTO MIKHAPOAHOTO GIOPO 3 THUTAaHb Ipalli
i IPOeKT cTaTyTy Takoro 6i0po OyJ0 BHECEHO TPYIIOI JAENyTaTiB 3 POOITHMYOrO KJacy y (hpaHIly3bKy
nazary gemyratis. Y 1888 p. Buepiie BUCIOBIOETHCS TyMKa PO AOIIBHICT YTBOPEHHST 0COOIUBOIO
Mi’KHapOJIHOTO TOBAPUCTBA B Tay3i MiXKHAPOJHOTO HOpMyBaHHA mpaili. Ha mep:kaBHomy piBHi mepiri
oditiitHi KpoKM /10 pearisailii izei MiXkKHAPOHO-TIPABOBOI persamMeHTarii mpari B:xuB ypsa lBeiimapii
B 1881 i B 1889 pokax. ¥ 1881 p. ypsan [Iseitiapii 3BepHyBCst 110 yPSAIB MECTH €BPONEHCHKIUX JIEPKAB
3 MUTAHHS PO MOKJIMBICTD YKJIa/IeHHS MIXKHAPO/IHUX YTOJL Y Tasly3i TPYI0BOTO IIPaBa i OTPUMAB ITO3UTHB-
HY BifnoBit6 smtie Bix Besnrii. Buckosxu. 3pobieto BUCHOBOK, 10 TIEPELYMOBH 3aTIPOBA/KEHHST MijKHa-
POJIHUX TIPABOBUX CTAH/APTIB 3aPOAMIIUCS [JABHO 3 PO3YMIHHSAM HEOOXIJHOCTI IIPABOBOIO BPEryJIOBaHHS
[UTaHb MUPY, BITHHU, CTaTyCy YIaCHUKIB MiZKHaPOAHUX BiHOCHH, a 3 cepeanan XIX CT. 3 06rpyHTYBaHHS
HeOOXIZHOCTI MIsKHAPOHO-TIPABOBOI PerJiaMeHTallii Mpalli, a TAKOK IHIIMX BasKJIUBHUX Chep KUTTEIsAb-
HOCTI, TAKKX $IK MI>KHAPOJIHI BIZIHOCWHU, TUTAHHST BilicbKOBUX KOHMJIKTIB i T. in. Lle € nepiuii etarn cra-
HOBJICHHS MisKHAPO/IHVX TIPABOBUX CTaH/IaPTiB.
Key words: Jlira Haiiiii, acamGiiest, reHepasibHII ceKpeTap, MaTepiaibHa BiNOBIAAIbHICTD.
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REFORM OF THE JUDICIARY

AND ITS IMPACT ON THE ORGANISATION

OF CRIME CONTROL UNDER CRIMINAL LAW
IN THE FIRST HALF OF THE 1920S

Abstract. Purpose. The purpose of the article is to study the process of reforming the judiciary
and its impact on the organisation of crime control under criminal law in the first half of the 1920s.
Results. 1t is revealed that the criminal legislation provided for the weakening of repressions against
persons of proletarian or semi-proletarian origin and their strengthening against representatives
of the “exploiting classes”, which testified to the struggle of the authorities primarily against Kurkuls.
In addition, the possibility of mitigating the punishment of a criminal on the basis of the definition
of “social origin and class affiliation” provided for pardon regardless of the sentence already served by
the convicted person if the person of proletarian origin showed signs of correction. Crime control under
criminal law in the segment of prescriptions contained in the Criminal Code and the Criminal Procedure
Code of 1922 testifies not only to the emergence of opportunities for making unjust sentences, but also
to the creation of an attractive, but, in fact, illusory picture of combating crime for the general public.
It is emphasised that the position of the Bolshevik authorities in Ukraine on their self-preservation is
most clearly manifested through the acquaintance with the corpus delicti of counter-revolutionary crimes.
On pain of criminal reprisals, it was forbidden to finance the bourgeois mass media, to call for non-
compliance or opposition to the orders of the central or local authorities, to spread false rumours that
could cause distrust in the government or discredit it. Conclusions. It is concluded that in the late 1920s,
the ongoing process of dispossession required changes in criminal and criminal procedural legislation,
which would legalise large-scale repressions simultaneously with the seizure of products from agricultural
producers in order to obtain the necessary funds for forced industrialisation. Therefore, the process
of crime control was deformed in its essence due to the search for “class enemies” and the proclamation
of enemies of entire social groups, whose “fault” was the unwillingness to transfer the results of their work
to the state for free and to work for free.

Key words: Bolshevik authorities, counter-revolutionary crimes, repressions, mass media, opposition,
local authorities.

1. Introduction

The Communist Party and state nomencla-
ture in the USSR was formed as a group sepa-
rated by various privileges from the rest of soci-
ety. In this context, so-called judicial privilege
is of great importance because they implied
that court cases against communists had to be
considered first by the party instance, and only
after such consideration could they be trans-
ferred to court if necessary (Pashin, Bogdanov,
2006). Moreover, the privilege of the party
nomenclature due to the existence of the “judi-
cial privilege” contributed, among other things,
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to the criminalisation of employees of the party
apparatus and Soviet bodies. Their positioning
as an “exemplary part of society” contradicted
the privileged position that entailed a sense
of impunity for any actions if they were in line
with the “party line”.

The issues that are important both in the-
oretical and practical aspects for understand-
ing the crime control process were raised in
the works by O.M. Bandurka, Y.A. Helfand,
L.M. Davydenko, A.I. Dolhova, A.P. Zakaliuk,
A.E Zelenskyi, O.M. Lytvak, P.P. Mykhailenko,
and V.M. Popovych. The role and importance

© S. Sabluk, 2022
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of the scientific heritage of Ukrainian and for-
eign scientists, their proposals and recommen-
dations on the organisation of counteraction to
crime are of high value, but it should be noted
that the problem of historical and legal analysis
of crime control under criminal law in Ukraine
in 1922-1960 has not yet been under a compre-
hensive study.

Thus, the purpose of the article is to study
the process of reforming the judiciary and its
impact on the organisation of crime control
under criminal law in the first half of the 1920s.

2. Organisation of judicial bodies and its
impact on the organisation of crime control
under criminal law

The formation of the renewed composition
of the judiciary was very difficult. The decision
on such renewal was motivated by the desire
to change the composition of the judiciary,
since in 1921 75.3% of the people’s courts were
staffed by “free professionals”, employees of old
pre-revolutionary legal institutions, and there-
fore the people’s courts often made decisions
that did not correspond to the general line
of the Soviet government.

The Resolution of the All-Ukrainian Central
Executive Committee (AUCEC) “On strength-
ening and raising the authority of judiciary”
of September 14, 1921 stated that the transi-
tion to peaceful construction required harmo-
nisation of the activities of the authorities with
the law. Local justice bodies were of importance
in the entire structure of the state apparatus in
the fight against illegal actions and crimes. For
this purpose, it was planned to staff the jus-
tice bodies with the best personnel, the most
experienced and reliable employees. However,
the documents of Soviet bodies noted that even
in the mid-1920s the qualification of judges was
very low due to the inefficiency of provincial
attestation commissions (Website of the Cen-
tral State Archive of Public Associations: cdago.
govua). This state of affairs was revealed in
the course of inspections of the work of courts
and judges, which resulted in the arrest of 9 out
of 13 judges of Kharkiv on charges of bribery
(Website of the Central State Archive of Public
Associations: cdago.gov.ua).

Along with the DPU bodies, a whole sys-
tem of emergency bodies operated in Ukraine,
although the resolution of the Central
Executive Committee of August 23, 1922
“On the Enactment of the Criminal Code
of the Ukrainian SSR” provided for the liquida-
tion of extrajudicial bodies. The extraordinary
judicial bodies were: the Military Collegium
of the Supreme Tribunal of the Ukrainian SSR,
extraordinary sessions of military departments
of revolutionary tribunals, Special cassation
in the rights of extraordinary sessions of dis-

trict courts, which acted as part of the cassa-
tion board for criminal cases of the Supreme
Court of the Ukrainian SSR. Additionally,
an extraordinary session of the Supreme
Court of the Republic was created, with which
the DPU bodies closely cooperated. Extraor-
dinary sessions considered cases of banditry
and certain counter-revolutionary crimes. The
activities of extraordinary sessions were not
covered by a number of articles of the Crim-
inal Procedure Code of the Ukrainian SSR.
For example, the presentation of the investi-
gation materials to the accused was considered
optional, and only the prosecutor could decide
on the termination of the investigation (Arkh-
iiereiskyi, Bazhan, Bykova, 2002). These cir-
cumstances contributed to the spread of brib-
ery, as the fate of the accused could actually be
decided not solely on the basis of proof of guilt.

The problem for the organisation of the work
of the judicial authorities of Ukraine was insuf-
ficient funding, which led to improper storage
of material evidence, its falsification and sub-
stitution for the purpose of obtaining bribes.
Moreover, vodka was often used as a bribe
(Website of the Central State Archive of Public
Associations: cdago.gov.ua).

In the letter of the First Secretary
of the Central Committee of the CP(b)U
E. Kvirinh to the Central Committee of the RCP
(b) of November 20, 1924, it was noted that
even in Kyiv, almost all communist judges
were bribe-takers, and in the county towns
the situation is generally terrible. Analysing
the reasons for this phenomenon, he pointed
to the low level of material support of judges.
His appeal to J. Stalin contained the statement
that the determination of the salary of judges in
the amount of 80—90 rubles did not allow them
to live normally in Kharkiv, which led to a ten-
dency to bribery, which was also facilitated by
the low cultural level and “communist insta-
bility” (Website of the Central State Archive
of Public Associations: cdago.gov.ua). In order
to increase the level of financial support for
judges, E.Kvirinh proposed to resume the pro-
duction of vodka, the sale of which could pro-
vide the necessary funds (Website of the Cen-
tral State Archive of Public Associations: cdago.
gov.ua).

According to the Appeal to all Regional
Bureaus of the Central Committee, the Cen-
tral Committee of the National Communist
Parties, Regional Committees, Oblast Com-
mittees, Provincial Committees and District
Committees of the RCP (b) “On combating
violations of revolutionary legality” of January
19, 1925, signed by the Secretary of the Cen-
tral Committee L. Kahanovych, the quality
composition of the court and prosecutor’s office
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required improving, using for this purpose
the re-election of people’s judges and chair-
men in order to eliminate persons inappropri-
ate for the position and to introduce non-party
peasants from among the poor and active mid-
dle class and women peasants into the courts
and people’s assessors. Local party organisa-
tions also had to intensify their work to “famil-
iarise workers and peasants with the principles
of revolutionary legality”, involving employ-
ees of the judiciary and prosecutors, especially
at times of re-election of judges and people’s
assessors (Website of the Central State Archive
of Public Associations: cdago.gov.ua.).

The process of forming a new system of law
and judiciary in the Ukrainian SSR was rather
slow. Only in 1922-1923, codified legal acts
began to be created and enacted, and the uni-
fied judicial system of the republic was estab-
lished only in January 1923. The stafling
remained a problem, as evidenced by the spread
of bribery in many courts of Ukraine (Web-
site of the Central State Archive of Public
Associations: cdago.gov.ua).

On January 30, 1922, a Resolution
of the Council of People’s Commissars
of the Ukrainian SSR “On the liquidation
of concentration camps” was adopted. Concen-
tration camps were transformed into Houses
of forced labour (so-called BUPRs). In addi-
tion, the comrades’ courts, which had the right
to punish a person to serve a sentence in concen-
tration camps, were also liquidated. The rela-
tively short period of existence of the comrades’
courts (about two years) was one of evidence
of the ill-conceived policy of the Bolsheviks in
the field of judicial reform. Moreover, the desire
to unify all spheres of life in the Soviet republics
entailed the fact that in many cases the legisla-
tion of Soviet Ukraine was generally replaced
by the Russian one, which significantly limited
the possibility of developing and implementing
its own legislation.

Furthermore, it the Russian “Guidelines
on Criminal Law of the RSFSR” (officially
enacted on the territory of Ukraine on August
4, 1920), as well as the regulations adopted by
the government of the Ukrainian SSR during
1921, aimed at combating banditry (the Res-
olution “On measures to combat banditry”),
official crimes (the Resolution “On Measures
to combat official crimes”), bribery (the Resolu-
tion “On measures to combat bribery”), became
the basis for the creation of the Criminal Code
of the Ukrainian SSR, which reflected the state
criminal law (Terliuk, 2007).

3. Specificities of enshrinement of the cor-
pus delicti of counter-revolutionary crimes

On August 23, 1922, the All-Ukrainian Cen-
tral Executive Committee approved the Crimi-
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nal Code of the Ukrainian SSR, which came into
force on September 15, 1922. It was based on
the corresponding Russian Code with the pres-
ervation of the numbering of articles and con-
sisted of General and Special parts. According
to Article 6 of the Code, a crime was defined
as any socially dangerous act or omission that
threatened the foundations of the Soviet system
and law and order established by the workers’
and peasants’ authorities during the transition
to communism. This indicated that the Code
was aimed at solving socio-political problems
faced by the Bolsheviks in strengthening their
power. The Code also established liability for
failure to report state crimes. The crimes were as
follows: state (counter-revolutionary), against
the order of government, official (service), vio-
lation of the rules on the separation of church
and state, economic, against life, health, free-
dom and dignity of the person, property, mili-
tary, criminal violations of public health, as well
as crimes against public safety and public order.
Terms of imprisonment ranged from 6 months to
10 years. Moreover, capital punishment could
be applied by revolutionary tribunals.

The Criminal Code of the Ukrainian SSR
defined 36 corpus delicti that provided for
capital punishment — execution, which could
be applied for counter-revolutionary crimes,
as well as under 7 articles of the Section on
the order of government (for participation in
mass riots, banditry, evasion of military ser-
vice in wartime, provoking ethnic hatred in
a military situation, counterfeiting of currency,
resistance to authorities, illegal transportation
of goods across the border in the form of fishing);
under 6 articles of the Chapter on official crimes
(for abuse of power with the use of violence,
misappropriation of money or other valuables,
passing a clearly illegal sentence, bribery, provo-
cation of bribery); under 2 articles of the Chap-
ter on economic crimes (for malicious failure to
fulfil duties under the contract, for mismanage-
ment in a combat situation); under 2 articles
of the chapter on property crimes (for embezzle-
ment in especially large amounts and robbery);
and under 6 articles on war crimes (Mironenko,
Benko, 1992).

We state that the position of the Bolshevik
authorities in Ukraine on their self-preservation
is most clearly manifested through the acquaint-
ance with the corpus delicti of counter-revolu-
tionary crimes. On pain of criminal reprisals,
it was forbidden to finance the bourgeois mass
media, to call for non-compliance or opposition
to the orders of the central or local authorities,
to spread false rumours that could cause dis-
trust in the government or discredit it (Boiko,
2013, p. 350). We advocate the reasonable
statement of the modern Ukrainian researcher
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P. Zakharchenko that “by formulating so
broadly and vaguely the elements of coun-
ter-revolutionary crimes, the state tried to
eliminate not only dissent, but also the slightest
criticism of its actions” (Zakharchenko, 2004,
pp. 309).

Moreover, the criminal legislation provided
for the weakening of repressions against per-
sons of proletarian or semi-proletarian origin
and their strengthening against representatives
of the “exploiting classes”, which testified to
the struggle of the authorities primarily against
the Kurkuls. In addition, the possibility of miti-
gating the punishment of a criminal on the basis
of the definition of “social origin and class affili-
ation” provided for pardon regardless of the sen-
tence already served by the convicted person if
the person of proletarian origin showed signs
of correction.

In order to understand the nature of unjust
decisions regarding their political and other
opponents, who in a few years would become
the main actors of the so-called counter-revo-
lutionary crimes, the provisions that authorised
the use of analogy of the law were of importance
in the Code (Article 10 of the Criminal Code
of the Ukrainian SSR of 1922). In practice, this
principle wasimplemented in the following man-
ner: the court, having established the presence
of public danger in the actions of the defendant,
the grounds and limits of liability for them, can-
not establish the crime on the relevant grounds
due to their absence in the criminal law. In this
case, the justice body was obliged to determine
the signs in accordance with those articles that
contain the closest elements of the crime. That
is, the body of inquiry, investigator, court was
given the right to qualify any actions not directly
provided for by the criminal law under such
articles. Moreover, the court was not entitled
to terminate the criminal prosecution against
the defendant on the grounds that the criminal
law does not contain the signs of a crime identi-
fied during the investigation and court proceed-
ings (Iermolenko, Shmalenia, 2009, p. 297).

The Criminal Codes adopted in 1922
and then in 1927 were excessively politicised
and served as an instrument of totalitarianism
in Ukraine. For the first time since the judicial
reform of 1864, carried out under an absolute
monarchy, the Soviet government with a repub-
lican form of government abandoned the gen-
eral democratic institution of the presumption
of innocence, as the latter stood in the way
of the introduction of illegal repressions against
political and other opponents of the regime.

Therefore, the conscious or unconscious gaps
made by the legislator when adopting the Crim-
inal Code of the Ukrainian SSR in 1922 opened
a wide scope for abuse and gave rise to a dis-

torted picture of criminal law control of crime.
Dissent, with the adoption of the Code, actually
fell under criminal prosecution, however, pros-
ecution was veiled by qualifying another type
of crime that was not political in nature.

On November 1, 1922, in accordance
with the Resolution of the Central Executive
Committee “On the Enactment of the Crim-
inal Procedure Code of the Ukrainian SSR”
of September 13, 1922 and the amendments to
the Resolution of the Central Executive Com-
mittee “On Extraordinary Sessions of the Mil-
itary Departments of the Regional Military
Tribunals” of July 17, 1922, the military depart-
ments of the regional military courts were liqui-
dated, and the cases that were in the proceed-
ings of the liquidated bodies were liquidated,
transferred to the jurisdiction of extraordinary
sessions of provincial courts in accordance with
the Resolution of the Central Executive Com-
mittee “On extraordinary sessions of Provincial
Courts”.

According to experts and researchers,
the Criminal Procedure Code of the Ukrainian
SSR of 1922 confirmed the democratic princi-
ples of criminal procedure, initiated by the Judi-
cial Reform of 1864, namely: competition, equal-
ity of the parties, the right of the accused to
defend, etc. The provision that deprivation
of liberty and taking a person into custody
can be carried out only in cases specified in
the law and in the manner prescribed by law
was of importance. The activities of the bodies
of inquiry and preliminary investigation were
regulated in detail, the publicity of all court
hearings was proclaimed, except for cases that
required the preservation of military or state
secrets. However, practice showed that the pro-
claimed principles of criminal procedure were
not always implemented. For example, the CPC
of the Ukrainian SSR of 1922 did not provide
for the participation of a defender in the pre-
liminary investigation. A number of its articles
did not apply to cases that were considered by
provincial revolutionary tribunals, in particular,
the indictment was not handed over, but only
announced to the accused against a receipt one
day before the trial. A researcher of the history
of Ukrainian law P. Muzychenko aptly notes
that as in the Middle Ages, the queen of evi-
dence was the confession of a crime (Muzy-
chenko, 2001).

Thus, the crime control under criminal law
in the segment of prescriptions contained in
the Criminal Code and the Criminal Procedure
Code of 1922 testifies not only to the emergence
of opportunities for making unjust sentences,
but also to the creation of an attractive, but,
in fact, illusory picture of combating crime for
the general public.
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On September 5, 1923, the Central Exec-
utive Committee adopted a Resolution “On
Extraordinary Measures to Protect the Revolu-
tionary Order”, which provided for the possibil-
ity of introducing an exceptional or martial law
in the republic or its individual regions. This
right was granted not only to higher author-
ities and governments, but also to provincial
executive committees and their presidiums.
After the decision on the introduction of excep-
tional or martial law was made, all power was
concentrated in the hands of permanent meet-
ings, which included: the head of the executive
committee, the senior military commander, one
of the members of the executive committee,
the head of the DPU and the chief of the police
(Arkhiiereiskyi, Bazhan, Bykova, 2002).

In October 1923, corpus delicti of the coun-
ter-revolutionary crime, according to the res-
olution of the Central Executive Committee,
was expanded. It was considered an attempt on
the main political or economic gains of the “pro-
letarian revolution”. The article on economic
counter-revolution was added to the Criminal
Code of the Ukrainian SSR. For the organisa-
tion of armed uprisings, invasion of Soviet ter-
ritory, attempts to seize power, to tear off part
of the territory from the Ukrainian SSR forci-
bly or to break treaties concluded by it, incite-
ment of a foreign state to invade, assistance
to the international bourgeoisie in subversive
activities, incitement to mass disorders, opposi-
tion to the normal activities of Soviet institu-
tions and enterprises, participation in terrorist
acts, sabotage, espionage, calls for the overthrow
of the Soviet government in wartime, unau-
thorised return to the Ukrainian SSR after

exile abroad were punishable by death. While
at the time of the adoption of the Criminal Code
of the Ukrainian SSR, only tribunals could sen-
tence to death since April 1923 this could have
been done by the Supreme Court of the Ukrain-
ian SSR and even provincial courts. After
the adoption of the all-Union Constitution in
1924, the “Basic Principles of Criminal Leg-
islation of the USSR and Union Republics”
were adopted to reflect the need to strengthen
criminal repression and unify criminal law pro-
visions as the basis of criminal law policy in
the USSR, Criminal legislation of Ukraine not
only practiced more severe sanctions, but also
expanded the types of crimes and their corpus
delicti (Arkhiiereiskyi, Bazhan, Bykova, 2002).
According to the Regulation on the Judicial
System of the Ukrainian SSR of 1925, special
courts were recognised as permanent. Military
and military transport tribunals were initially
withdrawn from the control of the Supreme
Court of the Ukrainian SSR.

4. Conclusions

Therefore, in the late 1920s, the ongoing
process of dispossession required changes in
criminal and criminal procedural legislation,
which would legalise large-scale repressions
simultaneously with the seizure of products
from agricultural producers in order to obtain
the necessary funds for forced industrialisa-
tion. Therefore, the process of crime control
was deformed in its essence due to the search
for “class enemies” and the proclamation
of enemies of entire social groups, whose “fault”
was the unwillingness to transfer the results
of their work to the state for free and to work
for free.
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PE®OPMA CYJIOBUX OPTAHIB TA Ii BILIB
HA OPTAHI3AIIIIO KPUMIHAJIbBHO-ITPABOBOI'O KOHTPO.IIO
3A 3JIOYMHHICTIO Y IIEPIIII ITOJIOBUHI 1920-X PP.

Anorauis. Mema. Meroo crarti € jgociijukenHsi 1mporecy pedopMmyBaHHsI CYIOBHX OpraHiB
Ta HOTO BILIMB HA OPTaHI3aIlii0 KPUMIHATBHO-TIPABOBOTO KOHTPOJIIO 32 3JIOUYMHHICTIO Y TEPIIiil MOJ0BUHI
1920-x pp. Pesyavmamu. 3'sicoBaHo, 1110 Y KPUMIHAJILHOMY 3aKOHOIABCTBI mependavanocs mociabieH-
Hsl Perpeciit mpoTu ocié mposeTapebKoro abo HaMBIPOIETAPCHKOTO MOXOKEHHS 1 X IIOCUJICHHS 00
[PEACTABHUKIB «€KCILIYaTaTOPChKHUX KAACIB», 110 CBIAYMIIO TPO 60pOTHOY BJIaAM HacaMIepes i3 KyPKyJib-
ctBoM. KpiMm TOTO, MOJKJIBICTH TIOM SIKIIIEHHST TOKAPAHHS 3JIOUNHIIS HA TiICTaBl BUSHAUYEHHST «COIiaIbHO-
IO MOXOJIKEHHS 1 KIACOBOI MPHHAIEKHOCTI» TAKOK Iepedadasa MOMUITYBAHHS He3aJI€KHO Bijl TEPMiHY
MOKapaHHs, SIKUiT ke BiIOYB 3aCy/PKEHUI y BUTTA/KY, SIKITO 0c00a MPOJIETaPChKOTO MOXO/KEHHST IEMOH-
CTpyBaJIa 03HAKM BUIpaBjeHHs. KpuMiHaIbHO-TIPABOBHII KOHTPOJIb 32 3JIOYMHHICTIO Y CETMEHTI TIPHITH-
ciB, o Mictusmicst B Kpuminamsnomy ta Kpuminampao-mporiecyanbHomy Kozekcax 1922 p., cBigunTh He
JIMIITE TIPO MOSIBY MOKJIMBOCTEN YXBaJCHHS HEIPABOCYHUX BUPOKIB, a #i PO CTBOPEHHS 1PpUBAOIUBOIL
JUIsL HIUPOKOTO CYCIIJIBHOTO 3araily, a, HaclIpaB/i, 1/II030pHOI KapTUHU IPOTU/ALl 310ounHHOCTI. Haroso-
IIEHO, 110 HallsICKpaBille BUSABJISIETHC ITO3MUILs OLIBIIOBUIBKOI BJaAu B YKpaiHi 100 CBOrO caMo30e-
PEKEHHS Yepe3 03HAMOMIIEHHS 31 CKJIalaMi KOHTPEBOMIOIIITHNX 37104nHiB. [1i1 cTpaxoM KpUMiHATBHIX
perpeciii 3aboponsiiocs inancysaTn 6yp:KyasHi 3acobr MacoBoi idopMalii, 3aKInKaTH 10 HeBUKOHAH-
HSI YU JIO TPOTH/IIT PO3MOPSIKEHHSIM [IEHTPATbHOT a60 MiCIIeBOI BJTa/IH, TIOMIMPIOBATH HEMPABIMBI Yy TKH,
10 MOIJIK O BUKJIMKATH HEJOBIPY 0 BAIM YK AUCKPEAUTYBaTH ii. Bucnosxu. 3pobieHO BUCHOBOK,
1o Hanpukinii 1920-x pokiB MPOJOBKEHHS TIPOIECY PO3KYPKYJIEHHS BUMArajio 3MiH KapHOTO Ta KapHO-
HPOIECYATbHOTO 3aKOHOABCTBA, siKe O JIETali3yBaso IIPOBeIeHHs] MACIITAOHUX Penpeciii OHOYACHO i3
BUJIYYEHHSIM TIPOAYKILI Y CITbrOCIBUPOOHHUKIB 3 METOIO OTPHMAHHS HEOOXIAHUX KOIITIB /IS 3/[IHCHEHHST
opcosanoi ingycrpiasnizaiii. Tomy mpoiiec KOHTPOJIIO 3a 3JIOUMHHICTIO /IehOPMYBaBCsI 32 CBOEIO CYTTIO 32
PaxyHOK IOIIYKY «KJIaCOBUX BOPOTiB» Ta IIPOTOJIONIEHHS BOPOTaMH I[IJINX COIIa/IbHUX IPYTI, UM «<BUHA>
noJisirasia y HeGaxaHHi GE3KOIITOBHO Tlepe/laBaTh JAeP/KaBi Pe3ysibTaTi CBOET Tpalli Ta mparoBary 6e3-
OILJIATHO.
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OBJECTS AND MEASURES

OF SEARCH DURING THE DETECTION

OF CRIMINAL OFFENSES RELATED

TO ILLEGAL CONTENT ON THE INTERNET

Abstract. Purpose. The purpose of the article is to identify the objects and measures of search during
the detection of criminal offenses related to illegal content on the Internet. Results. It is noted that
the objects of search during the detection of criminal offenses related to illegal content on the Internet
include persons, items, documents and an optional object — electronic information. During detection
of criminal offenses related to illegal content on the Internet, mainly measures involving the use
of certain technical means and software, search algorithms (sources, means, search areas, tools and search
procedures) and enabling the use of open sources and search services in order to collect information on
illegal content on the Internet are applied. It is determined that the effectiveness of search for information
that the searcher can use to detect, investigate an illegal act and expose the perpetrators is determined
by two factors: effectiveness of the search engine used in the search process; experience of the person
conducting the search (the experience of the person depends crucially on his/her awareness of modern
search tools and techniques, as well as the skills of their effective use when working with search engines).
Conclusions. 1t is concluded that the objects of search during the detection of criminal offenses related
to illegal content on the Internet include persons, items, documents and an optional object — electronic
information. During detection of criminal offenses related to illegal content on the Internet, mainly
measures involving the use of certain technical means and software, search algorithms (sources, means,
search areas, tools and search procedures) and enabling the use of open sources and search services in
order to collect information on illegal content on the Internet are applied.

Key words: Internet, illegal content, circulation, criminal offenses, detection, search objects, search
measures.

1. Introduction

According to the materials of the Interna-
tional Forums in Davos (2018-2019), the prob-
lem of cybersecurity, which affects almost all
sectors of human life and activities, is increas-
ingly acute (Bykov, Burov, Dementiievska,
2019, p. 313). The large-scale virus attack
“WannaCry”, which took place on May 12-13,
2017, affected tens of thousands of computers
around the world: in the UK, a number of med-
ical institutions across the country were forced
to refuse to provide services to patients even in
emergency cases due to the failure of most com-
puter systems; in Spain, the Ministry of Energy
and a telecommunications company were
attacked; in Germany, the computers of the rail-
way concern’s dispatch centres were infected,
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resulting in the failure of dispatch control sys-
tems; in France, the automaker “Renault” was
subjected to a large-scale cyberattack; in Portu-
gal, the largest provider of telecommunication
services “Portugal Telecom” suffered; computer
systems of shopping and office centres, networks
of hospitals and gas stations, postal service, rail-
way stations, as well as government agencies
were attacked (Dovhan, Doronin, 2017, p. 41).
These actions become possible due to the une-
ven development of cybercrime capabilities
(which in turn are based on the rapid spread
of computer technology) and scientific, tech-
nical and legal support for the search activities
of law enforcement agencies. Detection of illegal
content and the use of criminologically signif-
icant information on the Internet is important
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for the detection and investigation of criminal
offenses. Given the virtually unlimited amount
of Internet resources that contain illegal content
in the public domain, law enforcement agencies
can acquire and use it to combat crime. Rely-
ing on the analysis of the system of detection
of criminal offenses related to illegal content on
the Internet, it can be argued that law enforce-
ment officers can already perform the task
of searching for information on the Internet in
the following areas: the search for information
about the event (confirmation or refutation
of information about the event, the search for
the author of the information); the search for
information about the person (identification
of the person based on the available informa-
tion, the search for the location of the identi-
fied person); systematic tracking of changes
in the accounts of individuals or groups, com-
ments to articles, publications, news, posts;
systematic survey of Internet users (based on
own and their anonymity) (Sumskyi, Romanko,
2016, p. 113). A number of issues remain unre-
solved related to the specification of search
measures permitted in the detection of these
offenses and the targets of these detective
measures.

Previous research was carried out in two
main areas. In the first area, scientists consid-
ered ways to detect certain criminal offenses in
the field of computer technology: N.S. Kozak
investigated the types and methods of tactical
and forensic techniques for detecting computer
crimes (Kozak, 2011); V.V. Poliakov systema-
tised high-tech methods ensuring more effec-
tive conduct of investigative actions (Poliakov,
2008); D.M. Tsekhan came to the conclusion
that the introduction of high information tech-
nologies in the practice of operational units
determines the use of a technological approach
to the detection of high-tech crimes (Tsekhan,
2011). In another area, scientists have devel-
oped a methodology for detecting individual
criminal offenses, highlighting the elements
of search activities: Yu.O. Yermakov singled
out certain elements of search: items as material
traces and objects of search activities during
the detection of criminal offenses (Yermakov,
2020), documents evidencing criminal activ-
ity as an object of search for criminal offenses
(Yermakov, 2020), methods of search activi-
ties during the detection of criminal offenses
(Yermakov, 2019); O.0O. Shapovalov identi-
fies the objects of search activities (Shapov-
alov, 2018); persons of operational interest as
the object of operational search (Shapovalov,
2016). As for the objects and search measures
in the context of detecting criminal offenses
related to illegal content on the Internet, no
research has been carried out.

2. Categories of objects of search related
to illegal content on the Internet

In our opinion, the objects of search dur-
ing the detection of criminal offenses related
to illegal content on the Internet include
persons, items, documents and an optional
object — electronic information (Tarasenko,
2021, pp. 284-294).

Allowing for the perspectives of scientists
and the specifics of detecting criminal offenses
related to illegal content on the Internet, we
conditionally group persons (as an object
of search activities) into the following catego-
ries:

1. Persons who may be involved in criminal
activities: those who, due to the appropriate
“criminal specialisation”, can commit (com-
mit) actions to create and/or disseminate ille-
gal content on the Internet; who, as a result
of their professional activities, have acquired
knowledge in the field of computer technology
and can apply them for the criminal purpose
of committing offenses related to illegal con-
tent on the Internet; persons who have access
to electronic computing equipment, through
the use of which actions to create and/or dis-
seminate illegal content on the Internet (such
persons should be considered by subcategories
(information managers (on the basis of a con-
tract or on behalf of the owner of the informa-
tion); system owners; system administrators
(on the basis of the concluded agreement or on
behalf of the system owner); users (consumers
of information and telecommunication ser-
vices); who, due to their professionalism, have
the opportunity and motivation to commit
actions to create and /or disseminate illegal con-
tent on the Internet.

2. Persons who, by virtue of their skills,
abilities can assist in obtaining primary infor-
mation, as well as assist law enforcement
officers in identifying actions to create and/
or disseminate illegal content on the Internet:
professional programmers who develop soft-
ware (white and black hackers); who main-
tain the Internet page, physical or virtual
server; who study in the specialties “Cyberse-
curity”, “Software Engineering”, “Computer
Engineering”, “Computer Science”, etc. (that
is, these are persons who, if they have individ-
ual, professional skills, knowledge or skills,
may have information about the commission
of a criminal offense related to illegal content on
the Internet, as well as provide advice on find-
ing, fixing, removing illegal content).

3. Persons who, according to their functional
duties, are responsible for detecting and record-
ing illegal actions to create and/or disseminate
illegal content on the Internet: who, according
to their functional duties, are responsible for
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detecting and recording illegal actions; who
have relevant information, the analysis of which
determines the effectiveness of detection; who,
by virtue of their professional activities, may
receive information about the commission
of criminal offenses related to illegal content
on the Internet: administrators of the Internet
service provider (ISP); employees of service
institutions for software configuration of infor-
mation systems; employees of advertising com-
panies that create content on Internet resources;
employees of cinemas that control the imple-
mentation of illegal video recording of audiovis-
ual works, which can be further posted on Inter-
net resources), etc. (that is, these are persons
who, due to the specifics of their work, are faced
with the facts of committing illegal actions that
may indicate the commission of an offense or
the consequences of these actions may lead to
the commission of the criminal offenses under
investigation).

4. Persons who may have information about
the facts of criminal activity: who may be aware
of certain circumstances of the commission
of criminal offenses (for example, from among
the persons who were present during the com-
mission of a criminal offense) and who can be
further considered as witnesses (for example,
who were present at certain actions, but were
not aware of this fact); who have access to
information about sources and ways of creat-
ing illegal content; who may have the neces-
sary information: (individuals, representatives
of a legal entity); representatives of regulatory
authorities; witnesses of the illegal activities
of the suspect, working with him /her at the same
enterprise, but in other departments, have
information about the activities of criminals,
their lifestyle, social circle, episodes of criminal
activities.

The next type of detection objects is docu-
ments. These documents can be conditionally
grouped into:

1. Documents that contain content illegally
distributed by anyone on the Internet.

2. Documents evidencing the performance
of the actor whose technical capabilities or
information resources were used in the pro-
cess of creating and/or disseminating illegal
content (copies of the entitlement document
of the Internet provider and the agreement on
the provision of access to the Internet, as well
as materials related to the committed crimi-
nal offense (log files; statistics on the down-
load of the dedicated channel of the provider;
certificates on who was allocated the estab-
lished dynamic (or static) IP addresses during
the recorded illegal actions, etc.

3. Documents proving that certain techni-
cal, hardware and software means belong to cer-
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tain persons (confirming the right of ownership,
i.e. the right to own, dispose of or use computer
information, computer, computer system or
their network: a written contract for the receipt
of Internet services, telecommunications by
a specific subscriber number or bank card ser-
vice in a particular financial institution; a doc-
ument on the right of ownership (use) of com-
puter software, database, electronic resource
of the Internet; documents containing personal
data of the person who owns a particular mobile
number; certificate from the telecommunica-
tions operator or Internet service provider on
belonging to the circle of subscribers served;
contracts for the provision of telecommunica-
tion services and access to the Internet; bills for
the communication services provided; technical
documentation reflecting the facts of the sub-
scriber’s appeal on the services provided to him/
her (applications for line repair, etc.).

4. Documents that reflect the actor’s work
with specific content — the subject matter
of a criminal offense, computer or computer
system (computer operator’s logs, electronic
logs of operations, electronic register of sub-
scriber connections in the computer network
or telecommunications (Internet); account-
ing journals (working hours, access to com-
puter equipment, its failures and repairs,
registration of users of a computer system or
network); license agreements and contracts
for the use of computer software products,
hardware and their development; password
books for access to the automated system;
orders and other documents regulating the use
of the automated system, etc. (Nikolaiuk, Nyky-
forchuk, Tymchenko, 2007, pp. 46).

5. Documents confirming the fact of con-
cluding a contractual relationship with a mobile
operator (contract for the provision of com-
munication services, additional agreement to
the contract, according to which mobile oper-
ators are provided with discounts on mobile
phones); certificates from Internet provid-
ers about the client who uses a certain place
of Internet access; relevant documentation on
time accounting and payment for Internet ser-
vices; contract for Internet services; receipt
of payment for Internet services.

The list of these documents can be sig-
nificantly expanded depending on the forms
of criminal activity and the way illegal content
is used in the commission of a particular crimi-
nal offense.

3. Specificities of items as objects of detec-
tion of criminal offenses related to illegal con-
tent on the Internet

The items as objects of detection include:

— Hardware and technical means: comput-
ers; laptops; various machine media; resources
of network service providers (Internet provid-
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ers) and information services provided by them
(e-mail, www-service); special technical means
of obtaining information; various types of print-
ing devices (printers, thermal printers, imprint-
ers); various machine data carriers (floppy disks,
disks, magnetic tapes of payment cards); key-
board (fingerprints); external storage devices;
individual data carriers (CDs, floppy disks, flash
memory devices, etc.).

— User  manuals  for
and devices; software description.

— Items that were directly used in
the preparation and commission of illegal
actions (for example: a mobile phone, which is
an item that can be identified with a sufficiently
high level of confidence, and therefore this
circumstance can be used both to prove that
the mobile device belongs to a certain person
and to prove the fact of content dissemination
using a particular phone).

— TItems that are the result of criminal
actions and can be divided into two blocks:
money and material values obtained as
aresult of a criminal offense; items that indicate
the receipt of funds or material values.

— Ttems that contain signs of a criminal
offense (notebooks of criminals with informa-
tion about computer devices, account numbers,
etc., printouts from the printer with similar
information; sheets with the offender’s notes
(names, passwords, addresses, etc.) (attached
to the monitor, near the keyboard, under it,
in the garbage, etc.); flash cards; components,
parts that were used to create special technical
means.

— Items that indicate the creation and pur-
pose of using illegal content.

— Software tools used for content process-
ing and manipulation (computer data carriers
with software), stolen databases; malicious pro-
grams used for unauthorised access to databases
or other information resources; software for
the operation of peripheral equipment; Inter-
net protocols, most commonly used website
and e-mail addresses, e-mail messages (Osyka,
2006, pp. 44).

— Items that indicate appropriate intellec-
tual preparation for the commission of a crim-
inal offense (methodological literature; expert
advice; addresses of accomplices (these can be
both physical addresses and e-mail, ICQ num-
bers, etc.), including addresses of any sites
and forums where offenders specialising in com-
mitting criminal offenses of this type communi-
cate, their correspondence (letters in paper or
electronic form) (Reutskyi, 2009, p. 156).

In our opinion, search measures during
the detection of criminal offenses related to ille-
gal content on the Internet include:

— Analysis of official reports of state bodies,
appeals of citizens about illegal actions.

components

— Analysis of materials of criminal proceed-
ings on criminal offenses, during the commis-
sion of which illegal content was used.

— Study of the information con-
tained in the trace pattern (upon receipt
of areport of a criminal offense related to the use
of illegal content) (traces on the media used by
the offender (hard drives, magnetic and optical
media, etc.); traces on “transit” magnetic media,
through which the offender directly estab-
lished a connection with information resources;
traces on the victim’s magnetic media, namely
traces of unauthorised access and unauthor-
ised influence on software and information
resources).

— Media monitoring.

— Monitoring of the Internet (Ukrainian
sector).

— Obtaining information directly from
mobile operators.

— Analysis of information from mobile
operators on individual legal entities with
whom a contract for the use of a cellular number
has been concluded.

— Obtaining information from service
providers (if the subject is a temporary user
of the network or telecommunications facilities
(for example, in PLMN — roaming; in telephone
systems — UPT and telephone cards; in Internet
services — remote access through other service
providers, etc.); when an entity can use certain
features to route a communication to other
telecommunication services or equipment,
including a communication that passes through
more than one network operator/service pro-
vider before being terminated (Borysova,
2007, p. 106).

— Computer intelligence on the Internet.
Given that the information posted and circulat-
ing in this network is not subject to legal regula-
tion, computer intelligence can be formally car-
ried out both directly by the forces and means
of the CID and through business entities. If
conducted by own forces, intelligence programs,
which differ from other search and analytical
programs in the presence of specific functions
aimed at solving purely intelligence tasks, are
used (Ovchinskij, 2011, p. 326).

— Analysis of “sites” on the Internet with
information on the availability of technologies
for creating and using illegal content for com-
mitting criminal offenses with further identi-
fication and verification of persons who have
accessed these sites.

— Data search in telecommunication sys-
tems, which consists in detecting data stored in
computer memory and is carried out using sys-
tem functions or special computer programs.

— Use of special programs that during
the work of a person monitor the protocols
of his/her actions and receive data on the
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IP address of this person’s access to the Internet,
provide an opportunity to obtain a list of con-
tacts of this person and files of his/her commu-
nication history with the content of incoming
and outgoing messages (Anapolska, 2011).

— Submission of requests using the capa-
bilities of Interpol NCB (such requests may
provide information on network addressees,
names of domains and servers of organisations
and users, electronic information blocked in
the manner of operational interaction, provid-
ers and distributors of network and telecom-
munications services, individuals and legal
entities involved in criminal offenses (official
name of legal entities registered abroad, their
legal address, number, date of registration;
areas of activities, size of the authorised capital,
current financial condition of the legal entity;
surnames and names of individuals-managers
(founders, shareholders); information on illegal
activities of individuals and legal entities, etc.)
(Anapolska, 2011, p. 95).

The effectiveness of the search for informa-
tion that the searcher can use to detect, inves-
tigate an illegal act and expose the perpetra-
tors is determined by two factors: effectiveness
of the search engine used in the search process;
experience of the person conducting the search
(the experience of the person depends crucially
on his/her awareness of modern search tools
and techniques, as well as the skills of their effec-
tive use when working with search engines).

4. Conclusions

It is concluded that the objects of detection
of criminal offenses related to illegal content on
the Internet include persons, items, documents
and an optional object — electronic information.
During detection of criminal offenses related to
illegal content on the Internet, mainly measures
involving the use of certain technical means
and software, search algorithms (sources, means,
search areas, tools and search procedures)
and enabling the use of open sources and search
services in order to collect information on
illegal content on the Internet are applied.
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OBb’€RTU TA BAXOIU IIOUIYKY

I YAC BUABJIEHHA KPUMIHAJIbHUX ITPABOIIOPYIIEHD,
IIOB’A3AHUX 3 OBITOM ITPOTHITPABHOT'O KOHTEHTY

B MEPEKI IHTEPHET

Anoraiis. Mema. Meta ctatTi — BHOKPEMHUTH 00’ €KTH Ta 3aX0/IH MOTIYKY ITi/{ YaC BUABJICHHS KPUMi-
HAJIBHUX TIPABOTOPYIIEHbD, OB I3aHNX 3 06iTOM MPOTUITPABHOTO KOHTEHTY B Mepeski [Hreprer. Pe3yo-
mamu. 3a3Ha4eHO, 1O 10 00’€KTIB TONIYKY Iijl YaC BUSBJIEHHS O3HAK KPUMiHAJIBHUX [IPABOIIOPYIIEHD,
OB’ s13aHKX 3 06IrOM IIPOTUITPABHOTO KOHTEHTY B Mepeski [HTepHeT, HaseaTb 0coOu, IIPeJIMETH, TOKYMeH-
i Ta haKyIBTaTUBHUIT 00'€KT — e1eKTPOHHa iH(hopMaltis. Y 1poleci BUsBIeHH KPUMIHAIBHUX [IPABOIIO-
PYILIEHD, IOB'SI3aHUX 3 00IrOM [POTHIIPABHOTO KOHTEHTY B Mepeski [HTePHET, 3aCTOCOBYIOTHCSI [IEPEBAKHO
3aXOJIH, 1110 MependavaloTb BUKOPUCTAHHS IEBHUX TEXHIYHUX 3aC001B, TPOrPaMHOT0 3a0€3I1eYeHH s, AJIro-
PUTMIB TIONTYKOBUX Aiil (J7Kepena, 3aco0u, HAIPSMIE MOLIYKY, IHCTPYMEHTapiil Ta MpoueLypy MONIyKy)
Ta 3a06€311eYyIoTh MOKINBICTD BUKOPUCTAHHA BIIKPUTHX JKEPEJ Ta MOMIYKOBUX CEPBICiB 3 METOIO 3/1iil-
cHenHs 360py iHopMallii po 06ir NPOTHIIPaBHOIO KOHTEHTY B Mepeski [nrepHer. Busnaueno, 1o pesyJib-
TATUBHICTD TOMIYKY 1H(OpMaILii, Ky cy0'€KT MOIIyKy MOXKe BUKOPHCTATH JJIsl BUSIBJICHHSI, PO3CJI Iy BaH-
HsI IPOTHUIIPABHOTO JisIHHS Ta BUKPUTTSI BUHHUX OCI0, BU3HAYAETHCS IBOMA YMHHUKAMU: e(DeKTHBHICTD
MOTIYKOBOI CHCTEMH, BUKOPHCTOBYBAHOI B MPOIIECi MONTYKY; TOCBIIYEHICTh 0COOH, sIKa 3/[IICHIOE MOTTYK
(mocBiadeHicTs 0coOM BUBHAYATHLHIM YHHOM 3aJIEKUTD BiJl ii 06i3HAHOCTI B cydacHOMY iHCTpyMeHTapii
1 IpuiioMax MOMIYKY, a TAKOK Y HaBMYKaX IX e(peKTUBHOTO BUKOPUCTAHHS T1i/l 4ac POOGOTH 3 HOMIYKOBUMHU
cucreMamu ). Bucnoexu. 3po6ieHo BUCHOBOK, 1110 10 00 €KTIB BUSBJIEHHS 03HAK KPUMIHAJIBHUX [IPABOIIO-
PYIIIeHb, MOB'I3aHUX 3 0GITOM POTUITPABHOTO KOHTEHTY B Mepeski [HTepHeT, Hasmexarh 0co0H, MPe/IMETH,
JIOKYMEHTH Ta (haKyJIbTaTUBHUIN 00’€KT — eJleKTPOHHA iHdopMallist. Y 1poleci BUSIBJIEHHS KPUMIHAILHUX
[PABOIOPYIIEHb, MOB'SI3AaHNX 3 06ITOM MPOTHIIPABHOTO KOHTEHTY B Mepeski [HTEpHET, 3aCTOCOBYIOTHCSI
MEPEBaKHO 3aXO0/H, 10 TepeAdayaioTh BAKOPHCTAHHS MEBHUX TEXHIYHUX 3ac00iB, MPOrpaMHoro 3abes-
IeYeHHs1, aITOPUTMIB MONIYKOBUX il (ZKepesa, 3ac00H, HATIPSIME MONTYKY, iHCTpYMEHTapiil Ta mporie-
JIyPH TIOIIYKY ) Ta 3a0€31e4yI0Th MOKJIUBICTh BUKOPHCTAHHS BIIKPUTUX JUKEPET Ta TOIIYKOBUX CEPBiciB
3 METOIO 3/1ilicHeHHs 360py iH(pOPMAIIIT 11po 06Ir IPOTUITPABHOTO KOHTEHTY B Mepeski [HTepHeT.
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EXAMINATION TYPES AND THEIR VALUE
FOR THE INVESTIGATION

OF CRIMINAL OFFENSES RELATED

TO POISONOUS SUBSTANCES TRAFFICKING

Abstract. Purpose. The present paper is aimed at studying the types of examination which may
be implemented while investigating criminal offenses related to poisonous substance trafficking
and establishing their value for the relevant process. Research methods. The paper was based on
general and special methods of scientific cognition, namely: dialectical, formal-logical, generalization,
comparison, etc. Results. The paper presents the analysis of the examination concept, conveys its essence
and tasks, and specifies its types according to objects. Attention is paid to the following examination types
and peculiarities of their implementation: the scene, geographical features (landscape), premises which
are not the crime scene but are related to it, items, documents and computer data, inspection of housing
or other personal possessions, corpse, examination of the corpse related to exhumation, inspection, vehicle
inspection, and exhumation of animals. It is marked that the abovementioned types of examination may
be carried out both independently and simultaneously with others, e.g., examination of the crime scene
together with the person’s housing or other possessions. Attention is focused on the security measures
of the investigative team and the third parties or animals during crime scene examination because
the examination object can be poisonous substances and their carriers or vapors, which can harm the life
and health of persons and animals and the environment. It was established that delays in examination may
lead to a change in the circumstances of such a criminal offense, the spread of a poisonous substance into
the water and air or the destruction of traces and physical evidence that will complicate the investigation
process. Conclusions. According to research findings, examination is a crucial component of the system
of investigative (search) actions (performed during the investigation of criminal offenses related to
poisonous substance traflicking) and significant for evidence assessment and a substantiated notification
on suspicion of committing specific criminal offenses.

Key words: examination, items, documents, inspection, corpse, vehicle inspection, animal exhumation.

1. Introduction

In today’s conditions, war crimes have
become widespread, in particular, the use
of banned chemical weapons by the Russian Fed-
eration against Ukraine in some of its regions,
which causes harsh consequences inflicted
by the action of poisonous substances on
the human body. Criminal offenses related to
the illegal trafficking of poisonous substances
have their specifics, and thus, their investi-
gation requires various types of examination,
which are of undeniable importance. For exam-
ple, crime scene examination allows the col-
lection of objects that will subsequently form
a solid evidence base and contribute to ascer-
taining the truth in criminal proceedings. Such
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an objective is achieved through the activities
of the investigative and operational group,
including a CSI specialist. The latter gathers
evidence of specific criminal offenses. How-
ever, that kind of activity is complex: it requires
appropriate knowledge, skills, and abilities
to work with poisonous substances since it is
crucial not only to find trace information but
also to correctly record it and assist in describ-
ing and removing the necessary objects for
further forensic studies. Both scene exam-
ination and other examination types have
their characteristics and specifics and play
a significant role in proving criminal offenses
related to the illegal trafficking of poisonous
substances.

© I. Maksymchuk, 2022
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In criminalistics, much attention is
paid to the scientific study of the tactics
of investigative (search) actions. Examina-
tion itself holds a special place in their sys-
tem. The tactics of the investigative review
during the formation and development
of the science of criminalistics are elucidated
by various scientists, namely, V.P. Bakhin,
R.S. Bielkin, H.I. Hramovych, S.P. Yefimychey,
V.0.Konovalova, V.P. Kolmakov,N.I. Klymenko,
V.S. Kuzmichov, N.I. Kulahin, Ye.I. Makarenko,
H.A. Matusovskyi, M.I. Porubov, M.V. Saltev-
skyi, K. O. Chaplynskyi, Yu. M. Chornous,
V.Iu. Shepitko, I.M. Yakimov, M.P. Yablokov,
and many others. At the same time, there is
a lack of contributions devoted to examination
tactics when investigating criminal offenses
related to the illegal trafficking of poisonous
substances. Consequently, it raises the need for
scientific study of the relevant issue.

The article aims to outline the concept,
essence, tasks, and types of examination
and justify their significance for the investiga-
tion of criminal offenses related to the illegal
trafficking of poisonous substances.

2. The concept and essence of examination
during the investigation of criminal offenses
related to poisonous substances

It is worth first referring to dictionaries
to define the concept of examination. Thus,
a great explanatory dictionary of the modern
Ukrainian  language interprets ‘“examina-
tion” as an inspection aimed at checking, con-
trolling, finding something illegal, etc. (Velykyi
tlumachnyi slovnyk suchasnoi ukrainskoi movy,
2002, p. 658). According to the legal encyclo-
pedia by Yu.S. Shemshuchenko, examination is
the procedural action of the investigator, prose-
cutor, court whereby state, properties and fea-
tures of tangible objects related to the event
under investigation are revealed, directly per-
ceived, assessed, and recorded in order to obtain
factual data and clarify circumstances relevant
to establishing the truth in criminal proceed-
ings (Iurydychna entsyklopediia, 2002, p. 325).
Such a definition is broader than the former
and specifics the purpose and tasks.

In our opinion, Ye.I. Makarenko, in his study
guide, has defined the investigative review with
masterly skill. He notes that the investigative
review holds a special place among the investi-
gative actions aimed at obtaining evidence from
the most impartial, incorruptible, and veracious
witnesses — the so-called “silent witnesses”
of the crime (tangible sources of evidence)
(Macarenco, 2004, pp. 3—4).

We also share K.O. Chaplynskyi’s opinion
that the investigative review belongs to priority,
unique, and irreplaceable investigative (search)
actions (Chaplynskyi, 2010, pp. 50-51). The

urgency distinguishes the specific investigative
(search) action from all others and makes it
a priority (Shepitko, 2001, p. 218).

Following Art. 237 of the Criminal Pro-
cedure Code of Ukraine (CPC of Ukraine)
“Investigator, public prosecutor shall carry out
a visual inspection of the area, premises, items
and documents to find and record the informa-
tion relating to the commission of a criminal
offence” (Kryminalnyi protsesualnyi kodeks
Ukrainy, 2012).

Examination means that the investigator,
using the methods of cognition, is convinced
of the existence and nature of facts that have
evidentiary value (Piaskovskyi, Chornous,
Samodin, 2020, p. 408). During examination,
the investigator: 1) directly perceives the scene
background and other tangible objects and stud-
ies them; 2) detects and studies traces and other
physical evidence; 3) is aware of the essence
and mechanism of the case; 4) evaluates
the examination results; 5) records the scene
background, objects, and traces for their further
use in the investigation process (Piaskovskyi,
Chornous, Ishchenko, Alieksieiev, 2015).

In addition, the effectiveness of examination
shall be achieved within the tasks of an inves-
tigative (search) action. Modern criminalis-
tics (Piaskovskyi, Chornous, Samodin, 2020,
pp. 408) outlines the following tasks of exam-
ination: 1) identifying traces of a criminal
offense and other objects that may be attached
to the materials of criminal proceedings as
physical evidence; 2) clarifying the mecha-
nism of a criminal offense; 3) putting forward
versions of the circumstances of the criminal
offense and its participants; 4) obtaining infor-
mation about the participants and eyewitnesses
of the criminal offense; 5) establishing other
circumstances relevant to criminal proceedings
(for instance, ascertaining information about
the poisonous substance and its compounds).

3. Characteristics of examination types
within the investigation of criminal offenses
related to poisonous substances

To render the essence of examination, its
types should be specified. Thus, criminalistics
literature names examination types according
to various grounds. However, as for the present
article’s subject, we will consider types follow-
ing examination objects: 1) crime scene exami-
nation (part 3 of Art. 214, Art. 237 of the CPC
of Ukraine); 2) inspection of the area, prem-
ises, items, documents and computer data
(Art. 237 of the CPC of Ukraine); 3) inspec-
tion of home or other possessions of a person
(Art. 233 of the CPC of Ukraine); 4) corpse
inspection (Art. 238 of the CPC of Ukraine);
5) corpse inspection associated with exhu-
mation (Art. 239 of the CPC of Ukraine);
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6) examination of an individual’s body (exam-
ination of an individual) (Art. 241 of the CPC
of Ukraine); 7) inspection of other objects
(inspection of vehicles, animals and their
corpses, etc.) (Piaskovskyi, Chornous, Samo-
din, 2020).

During the investigation of criminal offenses
related to the illegal trafficking of poisonous
substances, there is the need to conduct the fol-
lowing examination types:

1) crime scene (apartments, rooms in dor-
mitories, private houses and their private plots
and premises, abandoned houses, territories
of institutions and organizations that are asso-
ciated with the trafficking of poisonous sub-
stances (for example, pharmacies, hospitals,
pharmaceutical enterprises, warehouses with
chemicals, etc.), etc.). Examination is carried
out after notification of the specific type of crim-
inal offense and is crucial for obtaining physical
evidence; it can be primary or repeated, basic or
additional).

The effectiveness of investigation of cri-
minal proceedings related to the illegal traffick-
ing of poisonous substances largely depends on
the appropriate collection (seizure, packaging,
and transportation) of physical evidence during
crime scene examination. Such an investigative
(search) action is the most common and com-
plex of all of the above. First of all, this is due
to the danger to health and the environment
of poisonous substances inspection subjects deal
with.

At the same time, it should be noted that
the evidentiary value of scene examination
includes the accurate and objective fixation
of the situation as it was during inspection
(Razumov, Molyboha, p. 14-15);

2) areas, premises that are not the crime scene
but relate to it (for example, the need to exam-
ine the location arises if traces of poisonous
substances or effects of actions related to their
concealment were found on the earth or water
surface; there is also a need to inspect the prem-
ise that is not related to the crime scene in case
of receipt of information about the presence
of poisonous substances and other physical
evidence indicating their illegal trafficking, or
information about the possible concealment
of the offender (who produced, manufactured,
acquired, transported, delivered, or stored for
marketing or sold poisonous substances) in
a certain premise);

3) items (this may concern the inspec-
tion of poisonous substances and contain-
ers in which they were produced, purchased,
transported, delivered, stored for marketing
or were sold; devices used during the produc-
tion of poisonous substances; clothes retaining
traces of poisonous substances; other items that
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may be physical evidence in specific criminal
proceedings);

4) documents and computer data (if so
requested to study such objects and find infor-
mation in their content that can be used as
evidence of the fact or circumstances to be
established during the investigation of criminal
offenses related to the illegal trafficking of poi-
sonous substances. It is carried out under Arts.
98-100 of the CPC of Ukraine).

That kind of examination deals with docu-
ments (printed or electronic) and records which
may contain features that make them physical
evidence or information indicating the fact
of illegal actions.

According to part 1 of Art. 98 of the CPC
of Ukraine, physical evidence means tangible
objects that have been used as an instrument
of a criminal violation, retain traces of such or
contain other information, which may be used
as evidence of the fact or circumstance to be
established during criminal proceedings, includ-
ing the items that have been an object of crim-
inally unlawful actions, money, valuables or
other articles obtained in a criminally unlawful
manner or gained by the legal person as a result
of criminal violation (Kryminalnyi protsesu-
alnyi kodeks Ukrainy, 2012). In other words,
physical evidence in the investigation of crim-
inal offenses can comprise not only the poi-
sonous substances themselves but also other
tangible objects that are in any way related to
their commission., e.g., documents indicating
the fact of production, purchase, sale, or use
of a poisonous substance (notebooks with infor-
mation about the very poisonous substances,
recipes for poisonous substances, instructions
for handling poisonous substances, profes-
sional literature, “black accounts”, consignment
notes, or receipts for the purchase of poisonous
substances, etc.).

The inspection of computer data, which may
contain information about the relevant type
of criminal offenses, is of particular importance,
e.g., when it is necessary to establish the fact
of acquisition, transfer of poisonous substances
on the Internet, criminal ties, involvement
of a person in the search for crime information,
etc.;

5) inspection of home or other possessions
of a person (the need for such inspection
during the investigation of criminal offenses
arises when there is information that a person
produced, acquired and stored for marketing
poisonous substances in their house or other
possessions. The procedure and grounds for its
implementation are general, the same as during
the investigation of all other criminal offenses.
In conducting the relevant type of inspection,
it is essential to pay attention to the safety rules
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for handling poisonous substances during their
detection and removal);

6) corpse (corpse examination is cru-
cial while investigating such types of crimi-
nal offenses since the poisonous substance in
the corpse can affect the health of the CSI team.

In this regard, those involved in the inves-
tigative (search) action, including those who
are directly involved in the corpse’s examina-
tion, collection of samples of tissues, organs or
parts thereof, must be provided with the nec-
essary equipment, i.e., medical masks, respi-
rators, and when receiving information about
extremely hazardous substances — gas masks,
rubber gloves with the appropriate degree
of protection, and technical means that allow
determining the type and concentration
of poisonous substances and their compounds
in the field;

7) corpse related to exhumation (carried out
in order to identify and take samples of corpse
tissues, organs or parts thereof for further
forensic tests and clarification of issues that
are important within the pre-trial investiga-
tion of criminal offenses under consideration.
To detect and identify poisonous substances,
objectively determine their quantity, concen-
tration, or chemical compounds, and perform
an expert examination during exhumation,
samples of land from the burial place (corpse
bed) and clothing of the corpse shall be taken in
sufficient quantities. We have discussed the pro-
cedure of relevant inspection and its features in
a previously published scientific article in detail
(Maksymchuk, p. 308), so we will not dwell
on them. But attention should be focused on
the importance of compliance with the above
personal safety measures).

For example, the study of samples
of an exhumed corpse played a crucial part
while investigating criminal offenses related to
the mass thallium poisoning in Kyiv in 1987.
At school No. 16, dishwasher Tamara poured
thallium into meals that made one and a half
dozen teachers and students hospitalized with
symptoms of food poisoning, and two children
and two adults died almost immediately. During
the investigation, it turned out that the nurse
who checked the quality of school food had
died of cardiovascular disease a week before
the event. However, after exhuming and exam-
ining her body, thallium traces were identified
in the corpse’s tissue. Consequently, checks
of all employees of the school canteen were con-
ducted. According to findings, a bottle of liquid
was found in Tamara Ivaniutina, the examina-
tion of which showed that it was Clerici solu-
tion — a highly poisonous solution based on
thallium. During the investigation, it emerged
that Ivaniutina and her family members have

poisoned people for 11 years (Hazeta Fakty,
2007);

8) inspection (driven by the need to find
traces of relevant criminal offenses on the body
of the suspect (detainee), or victim. For exam-
ple, when a person has produced poisonous
substances, poured, transported, and performed
other manipulations with them, traces could
remain on his body, indicating the commission
of such a criminal offense);

9) inspection of other objects: vehicles,
compartments of railway cars, luggage com-
partments, etc. used for transporting or stor-
ing poisonous substances, incl. animals that
have become victims of poisonous substances,
etc. The above objects of inspection can be
the scene of a specific criminal offense or a place
retaining physical evidence that will contrib-
ute to establishing the truth within criminal
proceedings.

The above is illustrated by the case of thal-
lium poisoning, traces of which were found
in the vehicle of the deceased. Thus, in early
December 2018, Maxym Bilokon died in Kyiv
because doctors could not diagnose him for
a long time. Moreover, it was too late when it
emerged that he had been poisoned with thal-
lium. In addition, 40 days after his death, sim-
ilar symptoms appeared in his father, Volody-
myr, and his colleague who were saved thanks
to a timely diagnosis and the provision of med-
ical care. At the beginning of the investigation,
the father and son’s vehicles were not inspected,
although they worked as taxi drivers. Things
changed when the father, cleaning the car, found
several mercury balls, after which the vehicle
was inspected. As a result, physical evidence
of poisoning of the mentioned persons was
detected (Hazeta Fakty, 2018).

Sometimes there is a need for the exhuma-
tion of animals since the results of examination
and study can affect the overall assessment
of cases of criminal offenses related to the poi-
soning of people. The particularity may be evi-
dent when a criminal tests or experiments on
a poisonous substance while preparing for mur-
der with its use.

When examining the exhumed corpse
of an animal, it should be borne in mind that
although corpses are preserved in the ground
longer than on the surface, it is not always pos-
sible to identify pathological processes that
have caused animal death. But mineral poisons
retain in the corpses of animals for a very long
time, e.g., arsenic, fluoride, mercury, etc. In this
case, a forensic veterinary examination should
be appointed. To conduct the study, it is recom-
mended providing not only corpse remains but
also soil samples of 0.5 kg from the corpse’s bed
and surface.
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Theabove types of examination can beimple-
mented both independently and simultaneously
with others, e.g.,, an inspection of the scene
and personal housing or possessions.

4. Conclusions

It is worth noting that examination occu-
pies a central place in the system of investiga-
tive (search) actions taken during the investi-
gation of criminal offenses related to the illegal
trafficking of poisonous substances. All its types
are essential since they are highly significant
investigative (search) actions for collecting
and evaluating evidence and providing a rea-
sonable report of suspicion of a criminal offense
related to poisonous substances.

Compared to other investigative (search)
actions, examination almost always endangers
its participants since the object of inspection
can be represented by poisonous substances
and their carriers (corpses, containers, items,
or things that had contact with a poison-
ous substance, etc.) or fumes that can harm
the life and health of persons and animals
and the environment. Delays in examination
can change the conditions of a criminal offense,
cause the spread of a poisonous substance into
the water and air, the destruction of traces
and physical evidence, their concealment,
etc., that will complicate the investigation
and the establishment of the truth in criminal
proceedings.
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BUJIN OTJIAY TA iX 3HAYEHHSA
B TOKA3YBAHHI KPUMIHAJIbHUX ITPABOIIOPYIIEHD,
OB’ I3AHUX 3 HE3BAKOHHUM OBITOM OTPYIHUX PEUOBUH

Axorauis. Memoro cratTi € JIOCTiJKEHHsT BUIB OTJISILY, SIKI MOXKYTb NPOBOJMTHCS IIiJ Y4ac po3-
CJIyBaHHA KPUMiHAJBHUX MPaBOIOPYIIEHb, OB A3aHUX 3 HE3aKOHHUM 00IrOM OTPYIHHUX PEYOBHH,
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Ta BCTAHOBJIEHHsI IX 3HAYEHHsI y TIpoIteci noka3yBanus. Memoou docniosxcenns. Pobora BUKOHAHA 3 BUKO-
PUCTAHHSIM 3araJlbHOHAYKOBUX Ta CHEI[abHIX METO/IiB HAYKOBOTO ITi3HAHHS, TAKUX SIK: JiaJeKTUYHUI,
(hopMasIbHO-JIOTIUHMIA, y3araJibHEeHHS, TIOPiBHAHHS TOIO. Pe3yavmamu. Y cTaTTi PO3LJSHYTO MOHATTS
OTJISITY, 3aTIPONIOHOBAHI PI3HUMI BYEHVMMHU-KPUMiHATICTAMH, Ta PO3KPUTO HOTO CyTHICTh, HABEJIEHO HOTO
3aBJIAHHS Ta OXapPaKTEPU30BAHO BUAM 3a 00'EKTaMU OIVIsILY. 30CEPe/IKEHO yBary Ha 0COOJUBOCTSIX MIPO-
BEJICHHS TAKUX BUJIB OTJISIAY, SIK: MICIlst TTOIiT, MiCIIEBOCTI, IIPUMIlIieHb, sIKi Oe3I10CePeIHbO He € MiCIleM
TI071i1, aJTe TIOB'sI3aHi 3 Helo, peyvell, IOKYMEHTIB Ta KOMIT I0TePHUX JAAHWX, OTJISI/ KUTJIA YU iHIITOTO BOJIO/IiH-
Hst 0c00M, TPyTIa, OIJIs TPYIIA, OB’ SI3aHOTO 3 eKCIYMAIli€r0, OCBILYBAHHS, OTJISIT TPAHCIIOPTHUX 3aC00iB
Ta eKCryMallist TBApUH. 3’sICOBAHO, 1110 HaBE/IEH] BUIIE BU/IM OTJISLY MOXKYTb IIPOBOANTUCH SIK CAMOCTIIHO,
TaK i 0[HOYACHO 3 IHIITMMU, TAKMMU SIK OTJISIL MICI[SI TTOJ[ii Ta JKUTJIA YM IHIIOTO BOJIOAIHHST 0coOu. AKIleH-
TOBAHO yBary Ha 3axojiax Oe3MeKH YYaCHUKIB CJIiU0-0IePATUBHOI IPYIIU Ta CTOPOHHIX OCi® uu TBapuH
IiJ1 9ac TIPOBEACHH OMJIALY, OCKLIbKK 00’ €KTOM JOCIIFKEHHA MOKYTh OYTH sIK G€3110CepeHbo OTPYiini
PEYOBUHM, TaK i iX HOCII UM BUMAPH, IKi MOKYTh 3aBIaBaTH KO JKUTTIO, 37I0POB’I0 0cOOaM, TBAPUHAM,
HABKOJIMIIIHBOMY CePEIOBHUIILY. BeTaHOBIIEHO, 10 3BOJIKAHHS 3 MPOBEJIEHHSIM OTJISIy MOXKE ITPU3BECTH
110 3MiHM 0OCTAHOBKK TaKOTO KPUMIHAIBHOTO MPABOMOPYIIEHHS, POSIOBCIOIKEHHST OTPYHHOI PEYOBUHI
Y BOZHUI Ta NOBITPSHWI TIPOCTOPH, 3HUIIEHHS CJIi/IiB i PEYOBUX JIOKA3iB, M0 TPU3Be/E 0 YTPYIAHEHHS
TIPOIIeCY PO3CJifyBaHHs. Bucnogxu. Y pe3ysibrati MpPOBEIEHOTO OCII/PKEHHSI BCTAHOBJIEHO, IO OTJISI
y cucreMi caiuux (PO3MIyKOBUX) [Mill, SKi MTPOBOAATHCA Mijl Yac PO3CIIyBaHHS KPUMIHATIBHUX TPABO-
[OPYIIEHb, MOB'A3aHUX 3 HE3AKOHHUM 00IrOM OTPYIHHUX PEYOBUH, 3aiiMac 1eHTpaIbHe Miclie, Bil € Hajl-
3BUYAITHO BaXKJIUBOIO CJTIAYIO0T0 (PO3NIYKOBOIO) /€T, 0 MA€E KJIIOYOBE 3HAUECHHS Y MTPOTIeCi J0Ka3yBaHHS,
a TaKoK OOIPYHTOBAHOTO TIOBIIOMJIECHHS PO MiJ03PY Y BYNHEHHI TAKMX BB KPUMiHAIBHKX TIPABOTIO-
pyIIEHb.

Kiouogi ciioBa: oruisti, pedi, T0KyMEHTH, OCBiLyBaHHS, TPYIL, OTJIsIT TPAHCIIOPTHUX 3aC00iB, €KCryMa-
1[is1 TBApUH.
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FORENSIC CHARACTERISATION

OF THE MECHANISM OF FORMATION
OF TRACES ON BULLETS FIRED

FROM CRAFT-MADE FIREARMS

AND STANDARD TYPES OF FIREARMS

Abstract. Purpose. The purpose of the article is a forensic characterisation of the mechanism of formation
of traces on bullets fired from craft-made firearms and standard types of firearms. Results. The article describes
the mechanism of formation of traces on bullets fired from different samples of craft-made firearms. The article
also specifies a number of circumstances that characterise craft-made firearms and form a trace pattern on bullets.
The article describes the regularities revealed in the mechanism of trace formation on bullets at different ratios
of bullet diameters and barrel channel. When firing craft-made smooth-bore firearms with different values of caliber
excess, it is noted that: — with the increase of the clearence between the surfaces of the bullet and the barrel
channel, the size, location and shape of the trace reflection changes (from complete deformation of the leading
part of the bullets to a semi-oval). On such traces, it is possible to determine the approximate value of caliber
excess, enabling to establish the design features of firearms that have not been submitted for examination; —
traces on the bullet, reflected by a shot from firearms with a large caliber, can be distinguished from the traces
reflected by the use of firearms with a misaligned chamber, drum chamber or equipped with a device for silent
shooting (silencer). It is revealed that the occurrence of translationally oscillatory and translationally circular
movements of the bullet can be explained by the following reasons: — uneven fastening (segmental crimping,
coring, etc.) of the bullet in the cartridge case; — use of craft-made cartridges, in which the top in the head part
of the bullet is located eccentric to its longitudinal axis; — mismatch of the bullet and cartridge case axes; —
uneven pressure of powder gases on the bullet, due to: a) misalignment of the bullet inlet and the barrel channel;
b) defects in the barrel channel, formed during the manufacture or operation of the firearm, and manifested
in a partial reduction or increase in its diameter. Conclusions. When removing the elements of the dissector
with violation of the integrity of the barrel channel, shells are formed that change the transverse roundness
and fragmentarily increase the transverse area of the barrel channel. When the bullet crosses such a shell,
the uniformity of pressure on the bottom part changes, because of which the direction of movement changes,
and it begins to make translational and oscillatory movements. With self-made crimping, even and symmetrical
depressed traces remain. With a tight fit of the bullet, the metal may be displaced around the cartridge case bore.

Key words: craft-made firearm, caliber of the firearm, barrel channel, rifling fields, muzzle of the barrel,
bullet, chamber, trace.
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1. Introduction

By the presence or absence of specific traces
on the bullets, it is possible to establish not only
the fact of the use of craft-made firearms, but
also to determine its type (completely impro-
vised, modified or adapted).

The analysis of the materials of expert prac-
tice, as well as the results of the experiments,
allow to include among the constant conditions
of the shot, which are essential for establishing
the fact of the use of craft-made firearms, in addi-
tion to the design flaws in the parts and compo-
nents of the firearm, formed in the manufacture
of such firearms, also the mismatch of the diam-
eters of the bullet and the barrel channel.

2. Traces on bullets from craft-made fire-
arms

Traces on bullets fired from craft-made fire-
arms primarily depend on the relief of the barrel
channel. If a standard barrel from a factory-made
firearm is used in the design and standard car-
tridges for the barrel are fired, the mechanism
of formation of traces on the bullet will be
the same as when firing from a standard firearm
for which this barrel was originally intended.
If there are irregularities and burrs in the muz-
zle of the barrel caused by rough machining or
sawing of the barrel, traces of deformation are
formed on the bullet.

Traces on the bullets fired from a craft-made
revolver, unlike pistols, remain from the barrel
channel, chamber channels of the drum, as well
as from the rotating cartridge block and other
parts of the firearm. The bullet may have traces
formed on impact from a craft-made stump, as
well as from the surface of the drum chamber
in which the cartridge was located at the time
of the shot. These traces are displayed as sep-
arate traces, which helps the expert not only
to determine the design of the craft-made
revolver, but also to identify it. For example,
sometimes when fired from modified gas revolv-
ers, the length of the bullet is reduced, but its
caliber diameter is increased, while retaining
traces suitable for identifying the modified
drum (Photo 1).

Photo 1. Changing of the size of the bullet
(reducing of the length and increasing
of diameter), fired from a modified gas

revolver “Strazh”

The absence of traces of rifling on the bul-
let can be explained by the fact that the rifling
in the firearm was made without observing
the basic requirements for the manufacture
of barrels. The length of the barrel, the pitch
of the rifling and their depth were chosen by
the manufacturer arbitrarily, somewhat smaller
than necessary for such firearms. As a result,
when firing a standard cartridge with a jack-
etless bullet, the latter overcomes the barrel
channel, not having time to perceive the effect
of the rifling. When firing from such a bar-
rel with a cartridge that has a smaller powder
charge, clear traces of rifling are displayed
on the surface of the bullet (Ustinov, 1968,
p. 69-72).

Most criminologists include differences
in the diameters of the bullet and the barrel
channel to the group of constant conditions
that characterise craft-made firearms and form
a trace pattern on the bullet. For example, a bul-
let fired from a firearm with a smaller caliber
than it, crashing under strong pressure into
the barrel channel, stretches, taking its diame-
ter along the rifling, so its surface shows traces
not only on the fields, but also the entire bottom
surface of the riflings, with traces located not
only on the leading part, but also on the lower
parts of the head and tail of the bullet. In such
cases, even with a worn barrel channel, traces
of rifling fields are clearly visible. By such traces,
it is possible to easily establish the group affilia-
tion of the firearm used.

When firing a firearm with a larger diam-
eter (caliber) of the barrel channel than
the bullet, the movement of the bullet through
the barrel channel will be unstable. This fac-
tor affects the dynamics of forward motion,
so the bullet begins to make additional move-
ments, which changes the trace pattern on
its surface. Signs of the degree of influence
of the discrepancy in diameters (calibers) on
the formation of the trace pattern are nec-
essary, first of all, for experts conducting
forensic ballistics research. However, firstly,
the data published so far are not summerised
and differsignificantly in the minimum clearance
at which a change in the trace pattern occurs
(EN. Tikhonov - 0,01 mm) (Tihonov,
1974, p. 71), (E.I. Stashenko — 0,1 mm)
(Stashenko, 1973, p. 57); (V.V. Sharunov —
0,28 mm) (Sharunov, 1981, p. 95),
(V.V. Filippov — 1,0 mm) (Filippov, 1967, p. 19),
and, secondly, the authors studied the mech-
anism of trace formation on the bullet when
using only standard rifled firearms. Therefore,
due to simpler technologies, the bulk of craft-
made firearms are made with a smooth barrel
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channel. However, the forensic literature pro-
vides no information about the parameters
of the clearence at which the trace pattern on
a bullet fired from such firearms changes.

We conducted an experiment in which dif-
ferent types of smooth-bore firearms were used
with the caliber of the barrel channel exceeding
from 0.1 to 1.0 mm. To obtain more detailed
information about the mechanism of trace for-
mation on the bullet, smooth-bore firearms
with different barrel lengths were used, firing
5.45x39 (AKM) and 9x18 (PM) cartridges. The
surface of the barrel channel was processed by
machine equipment using a single technology.
The purpose of the experimental study is to
identify regularities in the mechanism of trace
formation on the bullet at different diameters
of the bullet and the barrel channel.

3. Bullet movement when the caliber
of the barrel channel is exceeded

Direct examination of the surface
of the bullets under a microscope MBS-10, as
well as the study of traces on the photo scans
found that, despite the differences in the size
of the clearence, all the bullets to some extent
had contact with the surface of the barrel chan-
nel, enabling to detect an important identifi-
cation feature of firearms, which characterises
the relative position of individual elements
in traces belonging to a group of common
features.

When the caliber of the barrel channel
exceeds +0.1 mm, the bullet moves in a trans-
lational and oscillatory motion, without full
contact with the surface of the barrel chan-
nel. In such a movement, the longitudinal axis
of the bullet does not coincide with the axis
of the barrel channel, and on the diagonally
opposite surfaces of the driven part, parallel to
the axis, well-defined traces-tracks are formed.
Traces on bullets of different designs differ in
size and location. The differences are caused
by the fact that a 9 mm bullet’s area of contact
with the surface of the barrel channel along its
circumference is larger than that of a 5.45 mm
bullet. In addition, the 5.45 mm bullet is longer,
it has a bevel in the tail part, which also affects
the differences in the length of the traces
(Photo 2).

With this excess of caliber, the traces
on the bullets are more distinct in the area
located closer to the tail part (80% — 5.45 mm,
65% — 9 mm), which is due to a deeper rifling-
ting of the shell metal. Such traces consist
of two parts that form a kind of rings. One ring
is located at the junction of the head and lead-
ing parts, the other is at the junction of the lead-
ing and tail (bottom) parts of the bullet.
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Photo 2. Traces on the surfaces
of bullets fired from a smooth-bore
craft-made firearm, in which the caliber
of the barrel channel is 0.1 mm larger
(left — bullet from a 5.45x39 mm cartridge,
on the right — 9x18 mm)

When the caliber of the barrel chan-
nel is increased (+0.5 mm), the size, loca-
tion and degree of traces' expressiveness
change (Photo 3). This is manifested in their
slight displacement (in 80% of the fired bul-
lets the traces shifted to the tail of the bullet,
while the length of the traces decreased). The
boundary of the trace, located in the head part
of 5.45 mm bullets, became wavier.

Photo 3. Traces on the surfaces of bullets
fired from a smooth-bore craft-made firearm,
with the caliber of the barrel channel
exceeding +0.5 mm
(on the left, bullet from a 5.45x39 cartridge,
on the right, from a 9x18 cartridge)

With a further increase in caliber (up
to + 1.0) of the firearm, the shape and size
of the traces also change proportionally. These
traces have the shape of a half oval, in which
the rounded part is directed towards the top
of the bullet. There is a slight shift in the direc-
tion of the traces relative to the bullet axis,
which is not typical for smooth-bore firearms
(Photo 4).
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Photo 4. Traces on the surfaces of bullets
fired from a smooth-bore craft-made firearm,
exceeding the caliber of the barrel
channel + 1.0 mm (on the left, bullet from
a 5.45x39 cartridge, on the right, 9x18)

The change of direction can be explained by
the fact that at a certain excess of the clearence,
the bullet, in addition to the translational
and oscillatory movement, can make a trans-
lational-circular movement. With this move-
ment of the bullet, its contact with the sur-
face of the barrel channel occurs at two points
located on opposite sides of the bullet (Fig. 1).
A distinctive feature of the translational-circu-
lar motion of the bullet from the translation-
al-rotational motion, which is observed when
using rifled firearms, is that the circular motion
does not occur around the axis of the bullet.

Such traces in shape may resemble
the traces formed when the cartridge chamber
(drum chamber) and the barrel channel are mis-
matched (Photo 5).

You can distinguish them according to:

1) the place of reflection (in this case, closer
to the tail part, and in case of misalignment
of the chamber or the drum store, at the bound-
ary of the slave and the main part of the bullet);

2) the shape (in case of inconsistency,
the traces have double roundness);

3) the degree of expressiveness (with
the normal arrangement of the axes, the depth
of metal riflingting is less).

i [}

Photo 5. Traces on the surfaces of bullets
that were reflected when fired from
a craft-made firearm, in which the chamber
(photo on the left) and the drum chamber
(photo on the right) are misaligned

The traces on the bullets formed with
alarger diameter of the barrel channel differ from
the traces left by firing from a firearm equipped
with a device for silent shooting (silencer).
The latter have the peculiarities of reflecting
a trace-defect (shearing of the shell) on the sur-
face of the bullet: firstly, this trace has a char-
acteristic concavity, and, secondly, it always has
significant dimensions (Photo 6) (Latyshov,
Maksimenkov, 1999, pp. 82-90).

e 5 o~ = r,?_ls—z_z T
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Photo 6. Traces on the surfaces
of bullets reflected when fired from a firearm
equipped with a device for silent shooting

(silencer)

-Figure 1. The mechanism of formation of traces at translational-circular movements
of the bullet along the channel of the barrel of larger diameter
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Bilateral deformation (within the driven
and bottom (9 mm) or driven and tail parts
of the bullets (5.45 mm), in which the cross-
section of the bullet takes an oval (ellipsoidal)
shape, was displayed in cases of use of firearms
with a barrel length of more than 120 mm. The
bullets fired from the guns with shorter barrel
lengths mostly had only one-sided deformation.
The differences in deformation are explained
by the different barrel lengths, so the number
of oscillatory movements does not correspond
to them.

4. Traces of firing a craft-made smooth-
bore firearm

Assessing the results of the experimental
firing of craft-made smooth-bore firearms with
different caliber excess, we note that:

1) with the increase of the clearence
between the surfaces of the bullet and the barrel
channel, the size, location and shape of the trace
reflection changes (from complete deformation
of the leading part of the bullets to a semi-
oval). On such traces, it is possible to determine
the approximate value of caliber excess, ena-
bling to establish the design features of firearms
that have not been submitted for examination;

2) traces on the bullet, reflected by a shot
from firearms with a large caliber, can be dis-
tinguished from the traces reflected by the use
of firearms with a misaligned chamber, drum
chamber or equipped with a device for silent
shooting (silencer).

The occurrence of occurrence of transla-
tional and oscillatory and translationally circu-
lar movements of the bullet can be explained by
the following reasons:

1) uneven fastening (segmental crimping,
coring, etc.) of the bullet in the cartridge case;

2) use of craft-made cartridges, in which
the top in the head part of the bullet is located
eccentric to its longitudinal axis;

3) mismatch of bullet and cartridge case
axes;

4) uneven pressure of powder gases on
the bullet, due to: a) misalignment of the bul-
let inlet and the barrel channel; b) defects in
the barrel channel, formed during the manufac-
ture or operation of the firearm, and manifested
in a partial reduction or increase in its diameter.

Partial (fragmentary) reduction of the diam-
eter of the barrel channel in the craft-made
manufacture of firearms can be due to:

1) incomplete removal (drilling or knock-
ing out) of the splitter in gas barrel firearms
or the locking screw during the processing
of firearms for underwater hunting (Demin,
1974, p. 41);

2) placing craft-made plugs in the gas
exhaust hole in automatic firearms or in the hole
drilled in training firearms (Gusarov, 1973,
pp. 27-29);
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3) rough processing of the barrel channel,
resulting in arched rollers and grooves on its
surface.

Under these factors, the residual elements
from the splitter or plug remaining in the bore
go inside the barrel channel, protruding beyond
its surface. When the bullet passes through
such a section, well-defined dynamic trac-
es-tracks are formed along its entire length,
which contribute to the correct determination
of the design of the removed splitter.

In the places where the residual elements
go beyond the surface of the barrel channel,
the greatest metallisation occurs, which also
affects the formation of microrelief in the traces.
This is confirmed by the H.A. Samsonov’s data
(Samsonov, 1960, p. 43), which demonstrate
that the microrelief of the traces is significantly
modified during the metallisation of the barrel
channel.

When removing the elements of the dissec-
tor with violation of the integrity of the barrel
channel, shells are formed that change the trans-
verse roundness and fragmentarily increase
the transverse area of the barrel channel. When
the bullet crosses such a shell, the uniformity
of pressure on the bottom part changes, result-
ing in a change in the direction of movement,
and it begins to make progressive oscillatory
movements. Shells in the barrel channel leave
traces on the bullet in the form of separate
tracks. E.I. Stashenko explains the formation
of these traces by the fact that when the bullet
passes the area with protruding irregularities, “...
swelling of the metal on the edges of the shells
from the action of powder gases penetrating
into the cracks of the surface layer” (Stashenko,
1973, p. 64), separate groups of tracks are
formed (Photo 7).

Photo 7. A bullet ﬁre from a craft-made
firearm that has defects on the surface

of the barrel channel (shell)

5. Conclusions
In addition, the signs indicating the use
of craft-made firearms are as follows:
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1) The absence of traces of fields and rifling
on the bullet from a factory-made cartridge
intended for rifled firearms (Photo 8);

2)

3) Photo 8. Two bullets to 9x18 cartridge
fired from a standard firearm (PM) — on the left
and from a craft-made smooth-bore pistol — on
the right.

1) Non-standard number, as well as steep-
ness and width of the riflings (Photo 9 “a”, “b”,
“c”, “d” “e”);

2) Change in the character (degree)
of roundness (ovality) or the presence of angu-
larity of the cross section of the bullet.

The listed signs, depending on the form
of manifestation, indicate:

1) craft-made production of riflings in
the barrel channel;

2) :
3) Photo 9. Six bullets (9x18 cartridges)
fired from a firearm (from left to right, top to

bottom): a firearm with four right-hand rifling
(RH TIM); a craft-made firearm with five left-
hand rifling; a craft-made firearm with five
right-hand rifling; a craft-made firearm with
six right-hand rifling; a craft-made firearm with
seven right-hand rifling.

1) larger caliber of the barrel channel than
the bullet;

2) shortening of the standard barrel near
the muzzle (Rusakov, 1981, p. 52);

3) incompleteness of factory production
of the part — crBosa the barrel (Latyshov,
1997, p. 131).

1) Elongation of the bullet by reducing
its diameter, resulting from firing a firearm
of a smaller calibre than the bullet (Ladin,
1965, pp. 196-199). In such cases, the traces
of the rifling of the barrel channel are clearly
visible, without changing the angle of their
inclination;

2) Signs of craft-made changes in the shape
of the bullet, manifested by shortening its
length, or reducing its diameter;

3) Signs of craft-made fastening of the bul-
let in the cartridge case (non-standard shape,
size, number and location of fastening marks).
Craft-made crimping leaves even and symmet-
rical depressed traces. If the bullet fits tightly,
the metal may be displaced around the cartridge
case bore.

4) Traces of “sticking” on the head of the bul-
lets, reflected from defects in the processing
of the chamber and barrel inflow in the form
of groups of arched scratches.

The article presents materials enabling
forensic experts to correctly evaluate the traces
formed on the fired bullets, while considering
the influence of various factors on the pat-
terns of trace formation and successfully solve
the issues posed to them in the study of craft-
made firearms.
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KPUMIHAJIICTUYHA XAPAKTEPUCTUKA MEXAHI3MY YTBOPEHHA
CJIAIB HA KYJIAX, BUCTPIISIHUX I3 CAMOPOBHOI BOTHEITAJIBHOI
3bPOI TA CTAHIAPTHUX BU/IIB BOTHEIIAJIbBHOI 3bPOI

Anorauis. Mema. Metoio cTatTi € 3/1ilicHeHHS] KPUMiHAIICTUYHOT XapaKTePUCTUKN MEXaHi3MY yTBO-
PEHHsI CJIJIB Ha KyJISIX, BUCTPLISHUX 13 caMOPOGHOI BOTHEIAIbHOI 30pOl Ta CTaHAAPTHUX BUIIB BOTHE-
najabHoi 36poi. Pesyavmamu.y CTaTTi BUKJIAJEHO XapaKTepPUCTHKY MeXaHi3My YTBOPEHHs CJIIiB Ha
KyJIsIX, CTPLISIHKX B PI3HKX 3pa3kaX caMopoOHOI BorHenaabHoi 36poi. TAKoxk B CTaTTi 1eTalbHO PO3LJIs/ia-
I0ThCS 11iJ1a HU3Ka 00CTaBUH, SIKi XapaKTepU3yITh caMOPOOHY BOTHENAMbHY 30pOi0 i GOPMYyIOTH CIIiA0BY
KapTUHY Ha KyJaX. B cTarTi onucani BUsiBJIeHI 3aKOHOMIPHOCTI B MeXaHi3Mi CJIiZIOyTBOPEHHS Ha KYJIIX
NPV Pi3HUX CIIBBIAHOMIEHHSX TiaMeTPiB KyJb Ta KaHaay cTBoja. [Ipw BiacTpimi camopobHOl ragko-
CTBOJIbHOI 30POI 3 PI3HOI0 BEJIMUMHOK IIEPEBUIIIEHHS KasliOPy, BIAZHAYEHO, 1110: — 31 301/IbIICHHSIM 3a30pY
MisK TOBEPXHAME KYJIi i KaHa/Ty CTBOJIA 3MIHIOETHCS PO3MIp, PO3TalyBaHH i popMa BioOpasKeHHs CJIi Ly
(Bix moBHOI fedopmartii TPOBiAHOI YacTUHY KyJIb /10 HamiBoBamty). Ha Taknx ciizax MokHA BU3HAYUTH
npubIM3HY BEJMUMHY [EPEBUIICHHS KaliOpy, 10 IOMOMOKE BCTAHOBUTH KOHCTPYKTHBHI O3HAKU 30poi,
10 He HaJiflIa Ha JOCIUKEH S, — CIiM Ha KyJIi, 0 BimoGpasuanucs Ipu MocTpii 3i 36poi 3 Besm-
KUM KaJTiGpoM, MOKHA BIZIPISHUTH Bl CJIIAIB, 110 BiI0GPasUIKCs IPU 3aCTOCYBaHHI 30pOl 3 HECTIIBBICHUM
[aTPOHHUKOM, KaMopu OapabaHa a00 yKOMILIEKTOBAHOTO TIPUJIAJIOM Jijist 6e311yMOBOI cTpiibOu (ruryHu-
KOM). 3’ICOBAHO, 1110 BUHUKHEHHS TTIOCTYNAJIbHO-KOJINBAIBHUX i MOCTYAIbHO-KPYTOBUX PYXiB KyJIi MOKe
GyTH TOSICHEHO TAKUMH TIPUYMHAME: — HEPIBHOMIPHUM KpIiTIeHHsIM (CerMeHTHe OOTUCHEHHS, KePHiHHSI
i T.IL) KyJIi B T1JIb31; — BUKOPUCTAHHSIM CaMOPOOHUX MATPOHIB, y SIKMX BEPIIMHA B FOJIOBHIII YacTUHI KyJIi
po3TaloBana eKCIeHTPUYHO i TIOB3/I0BKHBOI BiCi; — HEBIIIOBIIHICTIO Biceil KyJIi Ta riJib3u; — HEPIBHO-
MipHICTIO THCKY MTOPOXOBUX Ta3iB Ha KyJII0, BHACIIIOK: a) HECYBICHOCTI KyJIbOBOTO BXO/Y i KAHATY CTBOJIA;
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6) HagBHUX B KaHaJi CTBOJIA Ae(eKTiB, 0 YTBOPUIINCS TIPU BUTOTOBJIEHHI a0 eKcrryarartii 36poi, i 1o
BUSBUJIMCS B YaCTKOBOMY 3MeHIleHHI abo 30iiblieHHi foro aiamerpa. Bucnoexu. Ilpu BujasienHi ee-
MEHTIB po3cikaya 3 IOPYIIECHHSIM I[ITiCHOCTI KaHaJIy CTBOJIA, YTBOPIOIOTLCS PAKOBHMHU, 1O 3MIiHIOIOThH
MOTIEPEYHy OKPYIJICTD i (pparMeHTapHo 361MbIIYIOTH MOTIEPeYHy MIIONTY KaHaxy cTBoja. [Ipu mepernHi
KyJIet0 TaKol paKOBWHM, PIBHOMIPHICTh THCKY Ha JIOHHY YaCTHHY 3MiHIOETHCS, BHACTIZIOK YOTO 3MiHIO-
€ThCSI HAIIPSIMOK PYXY, | BOHA IOYKMHAE 3IHCHIOBATH [IOCTYIIAIBHO-KOIMBAJIbHI pyxi. [Ipu camopoGHOMY
00THCKY 3aJIMIIAIOTRCS TTAPHi i cuMeTprdHi BAasseHi cigw. [Ipu utiapHii mocaai Ky MOKIUBIN 3CYB
MeTaJTy HaBKOJIO JIyJIbI[A T1Ib3H.

Kiouosi cioBa: caMmopoOHa BorHemnajibHa 36posi, Kasiibp 30poi, KaHa CTBOJIA, T10JIs HAPI3iB, 1yJIbHA
YaCTUHA CTBOJIA, KyJIs, TATPOHHUK, CJIiJL.
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