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SOME ASPECTS OF MEDIATION
AS AN ALTERNATIVE WAY TO RESOLVE CIVIL LAW
DISPUTES DURING MARTIAL LAW IN UKRAINE

Abstract. Purpose. The purpose of the article is to study some aspects of mediation as an alternative
way to resolve civil law disputes during martial law in Ukraine. Results. The article studies some aspects
of using mediation as an alternative way to resolve civil law disputes during martial law in Ukraine.
Mediation should be considered as the promptest, easiest way to resolve civil law disputes in order to
protect violated, unrecognised or disputed rights, freedoms or interests of individuals, rights and interests
of legal entities, in particular during the period of martial law in Ukraine. Mediation may be conducted
both before going to court and during court proceedings or enforcement of a judgment. The author
emphasises that if a party or a third party declaring independent claims regarding the subject matter
of the dispute is a member of the Armed Forces of Ukraine or other military formations established in
accordance with the law, which are transferred to martial law or involved in the anti-terrorist operation
before the expiration of the term of such serving, according to the Civil Procedure Code of Ukraine,
the court shall suspend the proceedings, and therefore the parties to such a civil dispute have the right to
resolve it through mediation. It is proposed to unify the concepts of "mediation agreement" and "agreement
on mediation" in the Law of Ukraine "On Mediation". It is noted that the legislation does not impose any
restrictions on the conclusion of the above agreements (contracts) during martial law in the state. In this
regard, the parties to a civil dispute (conflict) have the right to apply to a mediator and conclude the above
agreements (contracts). Conclusions. Due to the introduction of martial law in Ukraine, some rights
of citizens are legally restricted, in particular, in terms of protection of violated, unrecognised or disputed
rights, freedoms or interests of individuals, rights and interests of legal entities. In this regard, mediation
is one of the promptest and easiest ways to alternatively resolve a civil dispute (conflict), and the Laws
of Ukraine "On the Legal Regime of Martial Law" and "On Mediation" do not provide for any restrictions
on its use in civil disputes (conflicts).

Key words: mediation, concept of mediation, mediator, alternative dispute resolution, civil law
dispute, mediation during martial law.

1. Introduction

With the adoption of the Law of Ukraine
"On Mediation" (hereinafter referred to as
the Law) on November 16, 2021 and its entry
into force on December 15, 2021, Ukrainian cit-
izens can use a relatively new method of alterna-
tive dispute resolution — mediation — in accord-
ance with international standards and trends.
Pursuant to Article 3 of the Law, mediation
applies to social relations related to mediation
in order to prevent future conflicts (disputes) or
resolve any conflicts (disputes), including civil,
family, labour, commercial, administrative, as
well as in cases of administrative offenses and in
criminal proceedings with the aim of reconcil-
ing the victim with the suspect (accused). We
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consider civil law relations to be the largest
group of relations that can be resolved through
mediation. However, today the exercise of this
right has specificities due to the introduction
of martial law in Ukraine.

Thus, we believe that the use of mediation
in civil law disputes during martial law is a rel-
evant issue.

The purpose of the article is to study some
aspects of mediation as an alternative way to
resolve civil law disputes during martial law in
Ukraine.

In Ukraine, mediation in civil law dis-
putes during martial law has not been studied
sufficiently. However, a number of studies are
somehow related to the use of alternative dis-
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pute resolution methods, in particular, the fol-
lowing scientific works should be mentioned:
A. Antsupov, N. Atamanchuk, S. Bychkova,
N. Bondarenko-Zelinska, O. Bryzhynskyi,
D. Davydenko, B. Kyrdan, O. Kostiuchenko,
S. Kivalov, K. Kovach, D. Kravtsov, N. Mazaraki,
A. Monaienko, Y. Prytyka, V. Prushchak,
S. Reznichenko, T. Shamlikashvili, A. Shypylov,
and others. Therefore, we propose to analyse
the specificities of mediation in resolving civil
law disputes during martial law in Ukraine in
more detail.

2. Formation and development of media-
tion

According to part 5 of Article 55 of the Con-
stitution of Ukraine, everyone has the right to
protect their rights and freedoms from viola-
tions and unlawful encroachments by any means
not prohibited by law. Applying the classical
approach by going to court to protect one's vio-
lated, unrecognised or disputed rights, freedoms
or legitimate interests is a long process. That is
why the use of alternative methods of resolving
civil disputes (conflicts) is a positive step in
a legal society.

The specificity of alternative dispute resolu-
tion is the use of this method of protecting rights
outside of court procedures. There are a num-
ber of alternative dispute resolution methods:
evaluation, negotiation, conciliation, mediation
and arbitration. However, the most common is
mediation, since it is during the mediation pro-
cedure that the parties independently control
the process and resolve the dispute (conflict).

In Ukraine, the concept of mediation was
enshrined in the legal framework only at the end
of 2021, and public mentality is not yet fully
aware of its scope (Kyrdan, Shyrokovska,
2022, p. 90).

In addition, there are other advantages
of mediation, for example, N. Mazaraki notes
that the advantages of mediation include uni-
versality, confidentiality, relative cheapness,
speed of dispute resolution, high probabil-
ity of reaching a mutually beneficial solution
and maintaining friendly relations between
the parties to the dispute, etc. (Mazaraki, p. 82).

Honcharova emphasises the advantage
of mediation over court proceedings. In her
opinion, first, it ensures promptness; secondly,
the absence of clear procedural frameworks
contributes to a free atmosphere and willing-
ness of the parties to the conflict to cooperate;
third, the decision reached by consensus is
usually implemented in the future, and finally,
mediation promotes communication between
the parties, namely, cohesion in society in gen-
eral (Honcharova, 2013, p. 133).

Moreover, some scholars believe that
the development and effective implementa-
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tion of mediation in Ukraine, in particular for
the protection of civil rights, require focus on
the procedural aspects of mediation in recon-
ciliation of the parties to a dispute (conflict)
and monitoring of the parties' implementation
of the mediation agreement. It will take time
to identify shortcomings and gaps in the legal
regulatory mechanism for mediation in order
to achieve the ultimate goal. The global expe-
rience of democratic countries is aimed at find-
ing ways to resolve disputes. In this regard,
the movement to introduce mediation has
gained great support in Europe, as evidenced
by a significant number of international
instruments of the European Community
and the Council of Europe (Kostiuchenko,
Monaienko, Atamanchuk, 2022, p. 51)

According to S.S. Bychkova, the diver-
sification of judicial and out-of-court concil-
iation procedures expands the possibilities
of the parties to private law disputes and finds
the most acceptable and optimal mechanisms,
ways and means of their resolution (Bychkova,
2022, p. 270).

Under Article 1, part 1, clause 4 of the Law,
mediation is an out-of-court voluntary, con-
fidential, structured procedure during which
the parties, with the help of a mediator (medi-
ators), try to prevent or resolve a conflict (dis-
pute) through negotiations.

In order to protect their civil rights, free-
doms or legitimate interests, the legislator pro-
vides for mediation before applying to a court,
arbitration court, international commercial
arbitration or during pre-trial investigation,
court, arbitration proceedings, or during
the implementation of a court decision, arbitra-
tion court or international commercial arbitra-
tion (part 2 of Article 3 of the Law).

3. Legal and regulatory mechanism for
civil law disputes

In other words, property and non-property
rights that arise for legal entities and individ-
uals as participants in civil relations are exer-
cised by them as legally equal participants
and are based on free will and property inde-
pendence. This indicates the need to consoli-
date at the legislative level the basic legal condi-
tions for conducting mediation procedures that
do not restrict the freedom of will of the par-
ties to the dispute, and do not violate human
rights and fundamental freedoms in the process
of developing and adopting a compromise deci-
sion in the case (Kostiuchenko, Monaienko,
Atamanchuk, 2022, p. 51-52).

The principles of mediation not only reflect
its objective properties, but also embody the sub-
jective and objective perception of mediation by
society, consider the experience of mediation in
different countries, the mentality of the popula-
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tion and the legal traditions of a particular state
(Mazaraki, 2019, p. 247).

However, in accordance with Article 1
of the Law of Ukraine "On the Legal Regime
of Martial Law", the exercise of the above rights
by citizens may be restricted for a certain period.
Since February 24, 2022, martial law has been
introduced on the territory of Ukraine and is still
in effect (Decree of the President of Ukraine No.
64,2022 "On the Introduction of Martial Law
in Ukraine" of February 24, 2022 for 30 days,
approved by the Law of Ukraine "On Approval
of the Decree of the President of Ukraine No.
2102-IX "On the Introduction of Martial Law
in Ukraine" of February 24, 2022; Decree
of the President of Ukraine No. 133,/2022
of March 14, 2022 "On Extension of the Mar-
tial Law in Ukraine" from March 26, 2022 for
30 days, approved by Law of Ukraine No. 2119-
IX "On Approval of the Decree of the Presi-
dent of Ukraine "On Extension of the Martial
Law in Ukraine" of March 15, 2022; Decree
of the President of Ukraine No. 259,/2022
of April 18, 2022 "On Extension of the Mar-
tial Law in Ukraine" from April 25, 2022 for 30
days, approved by Law of Ukraine No. 2212-1X
"On Approval of the Decree of the President
of Ukraine "On Extension of the Martial Law in
Ukraine" of April 21, 2022; Decree of the Pres-
ident of Ukraine No. 341/2022 of May 17,
2022 "On Extension of the Martial Law in
Ukraine" of May 25, 2022 for 90 days, approved
by Law of Ukraine No. 2263-IX "On Approval
of the Decree of the President of Ukraine "On
Extension of the Martial Law in Ukraine"
0f 22.05.2022).

Under the legal regime of martial law,
courts, bodies and institutions of the justice sys-
tem act exclusively on the basis, within the lim-
its of their powers and in the manner prescribed
by the Constitution of Ukraine and the laws
of Ukraine (Article 12-2 of the Law of Ukraine
"On the Legal Regime of Martial Law"). In
other words, civil proceedings are continued
for the period of martial law, but according to
Article 251, part 1, clause 2, of the Civil Proce-
dure Code of Ukraine (hereinafter — the Civil
Procedure Code), the court shall suspend
the proceedings if a party or a third party mak-
ing independent claims regarding the subject
matter of the dispute is a member of the Armed
Forces of Ukraine or other military formations
established in accordance with the law, which
are transferred to martial law or involved in
the anti-terrorist operation before the expira-
tion of the term of such serving (Article 253,
part 1, clause 2, of the Civil Procedure Code
of Ukraine).

In its Clarifications, the Supreme Court
notes that in case of a threat to the life,

health and safety of court visitors, court staff,
and judges, decisions shall be made promptly to
suspend the proceedings of a particular court.
If the court has not ceased to conduct legal
proceedings, litigants have the opportunity to
apply for a postponement of the consideration
of cases in connection with military operations
and/or for consideration of cases by video con-
ference using any technical means, including
their own (Clarification of the Supreme Court
regarding the specificities of the administration
of justice in the territory where martial law has
been imposed, 2022). Therefore, there are risks
of restrictions on access to justice. Settlement
of a civil dispute with a mediator in accord-
ance with the Law does not have any restric-
tions on the exercise of such rights. In addition,
the parties may resolve their civil disputes with-
out the territorial jurisdiction requirements
of the Civil Procedure Code of Ukraine.

One of the grounds for the legitimacy
of confirming an alternative resolution of a civil
dispute (conflict) through mediation is the con-
clusion of an agreement. However, the legisla-
tor in Article 1, part 1, clauses 1, 3, of the Law
provided for the conclusion of: 1) an agree-
ment on mediation, the subject matter thereof
is the provision of mediation services, the par-
ties to which are the parties to the civil dispute
(conflict) and the mediator; 2) mediation agree-
ment — a written agreement between the parties
to legal relations on the method of settlement
of all or certain conflicts (disputes) that have
arisen or may arise between them through medi-
ation. The legislator also provides for the pos-
sibility of concluding a mediation agreement in
the form of a mediation clause in a contract or
in the form of a separate agreement. As a general
rule, a mediation clause in a contract is drawn
up in a separate clause, section or paragraph in
the contract concluded by the parties to provide
legal certainty regarding the actions of each
party in the event of conflicts (disputes) between
them regarding the performance of a contrac-
tual obligation that is the subject of the con-
tract concluded between them, and a mediation
agreement in the form of an independent doc-
ument that sets forth the parties' agreement to
mediate (Kostiuchenko, Monaienko, Ataman-
chuk, 2022, p. 53).

Analysing the legislative construction
of the concept of "mediation agreement”, we
can advocate scholars who consider it as a type
of transaction or civil law contract which may
be embodied in: 1) the basis for the emergence,
change and termination of social relations;
2) a certain action that has the relevant fea-
tures; 3) dynamic relations during the existence
of contractual relations; 4) a document as a form
of manifestation of socially significant behav-
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iour; 5) a means of realising the legal personality
of the participants in the mediation procedure;
6) a way to achieve a legally significant result
of this type of alternative form of dispute res-
olution (Makovii, 2021, p. 102; Kostiuchenko,
Monaienko, Atamanchuk, 2022, p. 54).

In addition, we agree with the opinion
of scholars who consider it appropriate to unify
the terms in the Law. For example, the Law cur-
rently divides mediation agreements into two
groups of contracts. One group of agreements
is aimed at establishing mediation relations
and their support at various stages of mediation
(agreement between the parties to the dispute
on their consent to mediation and agreement
on mediation between the parties to the dispute
and the mediator). The second group of agree-
ments concluded in connection with the res-
olution of a civil dispute (conflict) or media-
tion are mediation agreements (Ohrenchuk,
2016, p. 184). In this regard, we propose to
exclude the concept of "agreement” in the text

of the Law and replace it with the concept
of "contract".

It should be noted that the analysed leg-
islation does not impose any restrictions on
the conclusion of the above agreements (con-
tracts) during martial law in the State. In this
regard, the parties to a civil dispute (conflict)
have the right to apply to a mediator and con-
clude the above agreements (contracts).

4. Conclusions

Due to the introduction of martial law on
the territory of Ukraine, certain rights of citi-
zens are legally restricted, in particular, in terms
of protection of violated, unrecognised or dis-
puted rights, freedoms or interests of individu-
als, rights and interests of legal entities.

In thisregard, mediation is one of the prompt-
est and easiest ways to alternatively resolve
acivil dispute (conflict), and the Laws of Ukraine
"On the Legal Regime of Martial Law" and "On
Mediation" do not provide for any restrictions
on its use in civil disputes (conflicts).
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JEEAKI ACIEKTU 3ACTOCYBAHHS MEJIAIIIL IK AJJTLGTEPHATHBHOTO
CIIOCOBY BUPINIEHHA IUBIJIbHO-ITPABOBUX CIIOPIB III L YAC

BOEHHOI'O CTAHY B YKPAIHI

Anorauisi. Mema. MeToio cTaTTi € JOCJI/PKEHHST JIeIKUX aCMeKTiB 3aCTOCYBAHHS Mejiallii sk ajib-
TEPHATUBHOTO CIIOCOOY BUPINICHHS UBLIBHO-TIPABOBKX CIOPIB MiJl Yac Aii BOEHHOTO cTaHy B YKpaiHi.
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Pesyavmamu. CTaTTiO IPUCBAYEHO JOCHI/IKEHHIO JIESKUX aCTEeKTiB 3aCTOCYBaHHA Mejiallii SK ajabrep-
HATHBHOTO CIIOCO0Y BUPIIICHHS IIUBIIBHO-IPABOBUX CIOPIB TIiJT Yac BOEHHOTO cTaHy B Ykpaini. Mezia-
IO CJIJT PO3IIANATH AK HANIBUAIINN, HARIPOCTIIMI CIIOCiO BUPINIEHHA [UBLILHO-IPABOBUX CIOPIB
3 METOIO 3aXKCTY [OPYIIEeHNX, HeBU3HAHKUX ab0 OCIIOPIOBAHKX IIPaB, cBOOO Uit iHTepeciB (isnyHux 0cib,
TPaB Ta iHTepeciB IPUANIHIX 0Ci0, 30KpeMa y mepiof il BoerHoro crany B Yipaiwi. [IpoBeents mesia-
1ii Mozke OyTU 371iHiCHEHO SIK /10 3BePHEHHSI JI0 CY/LY, TaK 1 [iJi 4ac Cy0BOTO MPOBAKEHHsE a00 BUKOHAHHS
piltenHst. AKIIEHTOBAHO YBary, 10 y 3B’s13Ky 3 1epeOyBaHHsIM CTOPOHE ab0 TPEThOi 0COOH, sIKa 3asIBIIsIE
CaMOCTII{HI BUMOTH 1IO/10 TIPE/IMETa CIIOpPY, Y CKJIai 36poiiHux cut Ykpainu abo iHIIMX YTBOPEHUX BiMO-
BIJIHO /10 3aKOHY BiliCbKOBUX (hOPMYBaHb, 1110 TIepeBe/ieH] Ha BOEHHUI cTaH abo 3aydeHi 110 POBe/IeHH s
AHTUTEPOPUCTUYHOI OTepallii 10 3aKiHYeHHs CTPOKY Takoro repeGysanus BiamosinHo go HITK Yipaimm,
Ha CyJl TOKJIa/IeH0 000B'SI30K 3YMUHUTH TPOBA/KEHHS, Y 3B'SI3KY 3 UMM Y CTOPIH TaKOTO IUBIJIBHO-TIPA-
BOBOTO CIIOPY € ITPaBO BUPINIUTH FOr0 3a J0MOMOTOI0 Mejliallil. 3anporoHOBaHO YHi(IKyBaTH MOHATTS
B 3akoni Ykpainu «IIpo mesmiaiiio» 1Moo «MemiamiitHoi yrogus Ta «JI0TOBOPY PO MPOBE/IEHHST Mejlia-
1ii». 3a3HayeHo, Mo 3aKOHOJABCTBOM He BCTAHOBJIEHO i/l Yac /il BOEHHOTO CTaHy B JIEPKaBi JKOTHUX
0OMEsKeHb TI0/I0 YKIIAJAHHsI BUIIE BKA3aHUX JOTOBOPIB (Yro) He BCTAHOBJIEHO. Y 3B'SI3KY 3 UMM CTOPO-
HU TUBiJTBHO-TIPABOBOTO CIIOPY (KOHMIIIKTY) MAIOTh MPABO 3BEPHYTUCH JI0 MEIaTOPA Ta YKJIACTU BKa3a-
Hi Bute goroBopu (yroan). Bucnoexu. Y 383Ky i3 3apoBa/UKEHHSIM Ha TePUTOPil YKpaiHN BOEHHOTO
CTaHy JIesIKi [paBa TPOMA/ISTH HA 3aKOHHUX TT/ICTABaX BUMYIIIEHO 0OMEsKeHi, 30KPeMa, y YaCTHHI 3aXHUCTY
MOPYIIEHNX, HEBU3HAHKUX a00 OCIIOPIOBAHKX MPaB, CBOOO Ui iHTepeciB (hismyHKX 0cib, TpaB Ta iHTepecis
IOPUANYHUX 0Ci0. Y 383Ky 3 MM OJIHUM i3 HAWIIBUAIIKMX 1 HAPOCTINNX c110cO0IB abTepHATUBHOTO
BUPIIIIEHHs IUBLIBHO-TIPABOTO cIOPY (KOHMIIKTY) € Meziialiis, JKoAHIX 0OMEKEHb /10 3aCTOCYBaHHsI SIKOI
Y IUBIJTBHO-TIPABOBUX criopax (KoHdrikTax) y 3akonax Ykpainu «IIpo mpaBoBuit pexuM BOEHHOTO CTa-
Hy» Ta «IIpo Meziario» He nepegdayeHo.
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