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SOME ASPECTS OF MEDIATION
AS AN ALTERNATIVE WAY TO RESOLVE CIVIL LAW
DISPUTES DURING MARTIAL LAW IN UKRAINE

Abstract. Purpose. The purpose of the article is to study some aspects of mediation as an alternative
way to resolve civil law disputes during martial law in Ukraine. Results. The article studies some aspects
of using mediation as an alternative way to resolve civil law disputes during martial law in Ukraine.
Mediation should be considered as the promptest, easiest way to resolve civil law disputes in order to
protect violated, unrecognised or disputed rights, freedoms or interests of individuals, rights and interests
of legal entities, in particular during the period of martial law in Ukraine. Mediation may be conducted
both before going to court and during court proceedings or enforcement of a judgment. The author
emphasises that if a party or a third party declaring independent claims regarding the subject matter
of the dispute is a member of the Armed Forces of Ukraine or other military formations established in
accordance with the law, which are transferred to martial law or involved in the anti-terrorist operation
before the expiration of the term of such serving, according to the Civil Procedure Code of Ukraine,
the court shall suspend the proceedings, and therefore the parties to such a civil dispute have the right to
resolve it through mediation. It is proposed to unify the concepts of "mediation agreement" and "agreement
on mediation" in the Law of Ukraine "On Mediation". It is noted that the legislation does not impose any
restrictions on the conclusion of the above agreements (contracts) during martial law in the state. In this
regard, the parties to a civil dispute (conflict) have the right to apply to a mediator and conclude the above
agreements (contracts). Conclusions. Due to the introduction of martial law in Ukraine, some rights
of citizens are legally restricted, in particular, in terms of protection of violated, unrecognised or disputed
rights, freedoms or interests of individuals, rights and interests of legal entities. In this regard, mediation
is one of the promptest and easiest ways to alternatively resolve a civil dispute (conflict), and the Laws
of Ukraine "On the Legal Regime of Martial Law" and "On Mediation" do not provide for any restrictions
on its use in civil disputes (conflicts).

Key words: mediation, concept of mediation, mediator, alternative dispute resolution, civil law
dispute, mediation during martial law.

1. Introduction

With the adoption of the Law of Ukraine
"On Mediation" (hereinafter referred to as
the Law) on November 16, 2021 and its entry
into force on December 15, 2021, Ukrainian cit-
izens can use a relatively new method of alterna-
tive dispute resolution — mediation — in accord-
ance with international standards and trends.
Pursuant to Article 3 of the Law, mediation
applies to social relations related to mediation
in order to prevent future conflicts (disputes) or
resolve any conflicts (disputes), including civil,
family, labour, commercial, administrative, as
well as in cases of administrative offenses and in
criminal proceedings with the aim of reconcil-
ing the victim with the suspect (accused). We

© A. Klychkov, 2022

consider civil law relations to be the largest
group of relations that can be resolved through
mediation. However, today the exercise of this
right has specificities due to the introduction
of martial law in Ukraine.

Thus, we believe that the use of mediation
in civil law disputes during martial law is a rel-
evant issue.

The purpose of the article is to study some
aspects of mediation as an alternative way to
resolve civil law disputes during martial law in
Ukraine.

In Ukraine, mediation in civil law dis-
putes during martial law has not been studied
sufficiently. However, a number of studies are
somehow related to the use of alternative dis-

5
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pute resolution methods, in particular, the fol-
lowing scientific works should be mentioned:
A. Antsupov, N. Atamanchuk, S. Bychkova,
N. Bondarenko-Zelinska, O. Bryzhynskyi,
D. Davydenko, B. Kyrdan, O. Kostiuchenko,
S. Kivalov, K. Kovach, D. Kravtsov, N. Mazaraki,
A. Monaienko, Y. Prytyka, V. Prushchak,
S. Reznichenko, T. Shamlikashvili, A. Shypylov,
and others. Therefore, we propose to analyse
the specificities of mediation in resolving civil
law disputes during martial law in Ukraine in
more detail.

2. Formation and development of media-
tion

According to part 5 of Article 55 of the Con-
stitution of Ukraine, everyone has the right to
protect their rights and freedoms from viola-
tions and unlawful encroachments by any means
not prohibited by law. Applying the classical
approach by going to court to protect one's vio-
lated, unrecognised or disputed rights, freedoms
or legitimate interests is a long process. That is
why the use of alternative methods of resolving
civil disputes (conflicts) is a positive step in
a legal society.

The specificity of alternative dispute resolu-
tion is the use of this method of protecting rights
outside of court procedures. There are a num-
ber of alternative dispute resolution methods:
evaluation, negotiation, conciliation, mediation
and arbitration. However, the most common is
mediation, since it is during the mediation pro-
cedure that the parties independently control
the process and resolve the dispute (conflict).

In Ukraine, the concept of mediation was
enshrined in the legal framework only at the end
of 2021, and public mentality is not yet fully
aware of its scope (Kyrdan, Shyrokovska,
2022, p. 90).

In addition, there are other advantages
of mediation, for example, N. Mazaraki notes
that the advantages of mediation include uni-
versality, confidentiality, relative cheapness,
speed of dispute resolution, high probabil-
ity of reaching a mutually beneficial solution
and maintaining friendly relations between
the parties to the dispute, etc. (Mazaraki, p. 82).

Honcharova emphasises the advantage
of mediation over court proceedings. In her
opinion, first, it ensures promptness; secondly,
the absence of clear procedural frameworks
contributes to a free atmosphere and willing-
ness of the parties to the conflict to cooperate;
third, the decision reached by consensus is
usually implemented in the future, and finally,
mediation promotes communication between
the parties, namely, cohesion in society in gen-
eral (Honcharova, 2013, p. 133).

Moreover, some scholars believe that
the development and effective implementa-

6

tion of mediation in Ukraine, in particular for
the protection of civil rights, require focus on
the procedural aspects of mediation in recon-
ciliation of the parties to a dispute (conflict)
and monitoring of the parties' implementation
of the mediation agreement. It will take time
to identify shortcomings and gaps in the legal
regulatory mechanism for mediation in order
to achieve the ultimate goal. The global expe-
rience of democratic countries is aimed at find-
ing ways to resolve disputes. In this regard,
the movement to introduce mediation has
gained great support in Europe, as evidenced
by a significant number of international
instruments of the European Community
and the Council of Europe (Kostiuchenko,
Monaienko, Atamanchuk, 2022, p. 51)

According to S.S. Bychkova, the diver-
sification of judicial and out-of-court concil-
iation procedures expands the possibilities
of the parties to private law disputes and finds
the most acceptable and optimal mechanisms,
ways and means of their resolution (Bychkova,
2022, p. 270).

Under Article 1, part 1, clause 4 of the Law,
mediation is an out-of-court voluntary, con-
fidential, structured procedure during which
the parties, with the help of a mediator (medi-
ators), try to prevent or resolve a conflict (dis-
pute) through negotiations.

In order to protect their civil rights, free-
doms or legitimate interests, the legislator pro-
vides for mediation before applying to a court,
arbitration court, international commercial
arbitration or during pre-trial investigation,
court, arbitration proceedings, or during
the implementation of a court decision, arbitra-
tion court or international commercial arbitra-
tion (part 2 of Article 3 of the Law).

3. Legal and regulatory mechanism for
civil law disputes

In other words, property and non-property
rights that arise for legal entities and individ-
uals as participants in civil relations are exer-
cised by them as legally equal participants
and are based on free will and property inde-
pendence. This indicates the need to consoli-
date at the legislative level the basic legal condi-
tions for conducting mediation procedures that
do not restrict the freedom of will of the par-
ties to the dispute, and do not violate human
rights and fundamental freedoms in the process
of developing and adopting a compromise deci-
sion in the case (Kostiuchenko, Monaienko,
Atamanchuk, 2022, p. 51-52).

The principles of mediation not only reflect
its objective properties, but also embody the sub-
jective and objective perception of mediation by
society, consider the experience of mediation in
different countries, the mentality of the popula-
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tion and the legal traditions of a particular state
(Mazaraki, 2019, p. 247).

However, in accordance with Article 1
of the Law of Ukraine "On the Legal Regime
of Martial Law", the exercise of the above rights
by citizens may be restricted for a certain period.
Since February 24, 2022, martial law has been
introduced on the territory of Ukraine and is still
in effect (Decree of the President of Ukraine No.
64,2022 "On the Introduction of Martial Law
in Ukraine" of February 24, 2022 for 30 days,
approved by the Law of Ukraine "On Approval
of the Decree of the President of Ukraine No.
2102-IX "On the Introduction of Martial Law
in Ukraine" of February 24, 2022; Decree
of the President of Ukraine No. 133,/2022
of March 14, 2022 "On Extension of the Mar-
tial Law in Ukraine" from March 26, 2022 for
30 days, approved by Law of Ukraine No. 2119-
IX "On Approval of the Decree of the Presi-
dent of Ukraine "On Extension of the Martial
Law in Ukraine" of March 15, 2022; Decree
of the President of Ukraine No. 259,/2022
of April 18, 2022 "On Extension of the Mar-
tial Law in Ukraine" from April 25, 2022 for 30
days, approved by Law of Ukraine No. 2212-1X
"On Approval of the Decree of the President
of Ukraine "On Extension of the Martial Law in
Ukraine" of April 21, 2022; Decree of the Pres-
ident of Ukraine No. 341/2022 of May 17,
2022 "On Extension of the Martial Law in
Ukraine" of May 25, 2022 for 90 days, approved
by Law of Ukraine No. 2263-IX "On Approval
of the Decree of the President of Ukraine "On
Extension of the Martial Law in Ukraine"
0f 22.05.2022).

Under the legal regime of martial law,
courts, bodies and institutions of the justice sys-
tem act exclusively on the basis, within the lim-
its of their powers and in the manner prescribed
by the Constitution of Ukraine and the laws
of Ukraine (Article 12-2 of the Law of Ukraine
"On the Legal Regime of Martial Law"). In
other words, civil proceedings are continued
for the period of martial law, but according to
Article 251, part 1, clause 2, of the Civil Proce-
dure Code of Ukraine (hereinafter — the Civil
Procedure Code), the court shall suspend
the proceedings if a party or a third party mak-
ing independent claims regarding the subject
matter of the dispute is a member of the Armed
Forces of Ukraine or other military formations
established in accordance with the law, which
are transferred to martial law or involved in
the anti-terrorist operation before the expira-
tion of the term of such serving (Article 253,
part 1, clause 2, of the Civil Procedure Code
of Ukraine).

In its Clarifications, the Supreme Court
notes that in case of a threat to the life,

health and safety of court visitors, court staff,
and judges, decisions shall be made promptly to
suspend the proceedings of a particular court.
If the court has not ceased to conduct legal
proceedings, litigants have the opportunity to
apply for a postponement of the consideration
of cases in connection with military operations
and/or for consideration of cases by video con-
ference using any technical means, including
their own (Clarification of the Supreme Court
regarding the specificities of the administration
of justice in the territory where martial law has
been imposed, 2022). Therefore, there are risks
of restrictions on access to justice. Settlement
of a civil dispute with a mediator in accord-
ance with the Law does not have any restric-
tions on the exercise of such rights. In addition,
the parties may resolve their civil disputes with-
out the territorial jurisdiction requirements
of the Civil Procedure Code of Ukraine.

One of the grounds for the legitimacy
of confirming an alternative resolution of a civil
dispute (conflict) through mediation is the con-
clusion of an agreement. However, the legisla-
tor in Article 1, part 1, clauses 1, 3, of the Law
provided for the conclusion of: 1) an agree-
ment on mediation, the subject matter thereof
is the provision of mediation services, the par-
ties to which are the parties to the civil dispute
(conflict) and the mediator; 2) mediation agree-
ment — a written agreement between the parties
to legal relations on the method of settlement
of all or certain conflicts (disputes) that have
arisen or may arise between them through medi-
ation. The legislator also provides for the pos-
sibility of concluding a mediation agreement in
the form of a mediation clause in a contract or
in the form of a separate agreement. As a general
rule, a mediation clause in a contract is drawn
up in a separate clause, section or paragraph in
the contract concluded by the parties to provide
legal certainty regarding the actions of each
party in the event of conflicts (disputes) between
them regarding the performance of a contrac-
tual obligation that is the subject of the con-
tract concluded between them, and a mediation
agreement in the form of an independent doc-
ument that sets forth the parties' agreement to
mediate (Kostiuchenko, Monaienko, Ataman-
chuk, 2022, p. 53).

Analysing the legislative construction
of the concept of "mediation agreement”, we
can advocate scholars who consider it as a type
of transaction or civil law contract which may
be embodied in: 1) the basis for the emergence,
change and termination of social relations;
2) a certain action that has the relevant fea-
tures; 3) dynamic relations during the existence
of contractual relations; 4) a document as a form
of manifestation of socially significant behav-

1



9/2022
CIVIL LAW AND PROCESS

iour; 5) a means of realising the legal personality
of the participants in the mediation procedure;
6) a way to achieve a legally significant result
of this type of alternative form of dispute res-
olution (Makovii, 2021, p. 102; Kostiuchenko,
Monaienko, Atamanchuk, 2022, p. 54).

In addition, we agree with the opinion
of scholars who consider it appropriate to unify
the terms in the Law. For example, the Law cur-
rently divides mediation agreements into two
groups of contracts. One group of agreements
is aimed at establishing mediation relations
and their support at various stages of mediation
(agreement between the parties to the dispute
on their consent to mediation and agreement
on mediation between the parties to the dispute
and the mediator). The second group of agree-
ments concluded in connection with the res-
olution of a civil dispute (conflict) or media-
tion are mediation agreements (Ohrenchuk,
2016, p. 184). In this regard, we propose to
exclude the concept of "agreement” in the text

of the Law and replace it with the concept
of "contract".

It should be noted that the analysed leg-
islation does not impose any restrictions on
the conclusion of the above agreements (con-
tracts) during martial law in the State. In this
regard, the parties to a civil dispute (conflict)
have the right to apply to a mediator and con-
clude the above agreements (contracts).

4. Conclusions

Due to the introduction of martial law on
the territory of Ukraine, certain rights of citi-
zens are legally restricted, in particular, in terms
of protection of violated, unrecognised or dis-
puted rights, freedoms or interests of individu-
als, rights and interests of legal entities.

In thisregard, mediation is one of the prompt-
est and easiest ways to alternatively resolve
acivil dispute (conflict), and the Laws of Ukraine
"On the Legal Regime of Martial Law" and "On
Mediation" do not provide for any restrictions
on its use in civil disputes (conflicts).
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JEEAKI ACIEKTU 3ACTOCYBAHHS MEJIAIIIL IK AJJTLGTEPHATHBHOTO
CIIOCOBY BUPINIEHHA IUBIJIbHO-ITPABOBUX CIIOPIB III L YAC

BOEHHOI'O CTAHY B YKPAIHI

Anorauisi. Mema. MeToio cTaTTi € JOCJI/PKEHHST JIeIKUX aCMeKTiB 3aCTOCYBAHHS Mejiallii sk ajib-
TEPHATUBHOTO CIIOCOOY BUPINICHHS UBLIBHO-TIPABOBKX CIOPIB MiJl Yac Aii BOEHHOTO cTaHy B YKpaiHi.
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Pesyavmamu. CTaTTiO IPUCBAYEHO JOCHI/IKEHHIO JIESKUX aCTEeKTiB 3aCTOCYBaHHA Mejiallii SK ajabrep-
HATHBHOTO CIIOCO0Y BUPIIICHHS IIUBIIBHO-IPABOBUX CIOPIB TIiJT Yac BOEHHOTO cTaHy B Ykpaini. Mezia-
IO CJIJT PO3IIANATH AK HANIBUAIINN, HARIPOCTIIMI CIIOCiO BUPINIEHHA [UBLILHO-IPABOBUX CIOPIB
3 METOIO 3aXKCTY [OPYIIEeHNX, HeBU3HAHKUX ab0 OCIIOPIOBAHKX IIPaB, cBOOO Uit iHTepeciB (isnyHux 0cib,
TPaB Ta iHTepeciB IPUANIHIX 0Ci0, 30KpeMa y mepiof il BoerHoro crany B Yipaiwi. [IpoBeents mesia-
1ii Mozke OyTU 371iHiCHEHO SIK /10 3BePHEHHSI JI0 CY/LY, TaK 1 [iJi 4ac Cy0BOTO MPOBAKEHHsE a00 BUKOHAHHS
piltenHst. AKIIEHTOBAHO YBary, 10 y 3B’s13Ky 3 1epeOyBaHHsIM CTOPOHE ab0 TPEThOi 0COOH, sIKa 3asIBIIsIE
CaMOCTII{HI BUMOTH 1IO/10 TIPE/IMETa CIIOpPY, Y CKJIai 36poiiHux cut Ykpainu abo iHIIMX YTBOPEHUX BiMO-
BIJIHO /10 3aKOHY BiliCbKOBUX (hOPMYBaHb, 1110 TIepeBe/ieH] Ha BOEHHUI cTaH abo 3aydeHi 110 POBe/IeHH s
AHTUTEPOPUCTUYHOI OTepallii 10 3aKiHYeHHs CTPOKY Takoro repeGysanus BiamosinHo go HITK Yipaimm,
Ha CyJl TOKJIa/IeH0 000B'SI30K 3YMUHUTH TPOBA/KEHHS, Y 3B'SI3KY 3 UMM Y CTOPIH TaKOTO IUBIJIBHO-TIPA-
BOBOTO CIIOPY € ITPaBO BUPINIUTH FOr0 3a J0MOMOTOI0 Mejliallil. 3anporoHOBaHO YHi(IKyBaTH MOHATTS
B 3akoni Ykpainu «IIpo mesmiaiiio» 1Moo «MemiamiitHoi yrogus Ta «JI0TOBOPY PO MPOBE/IEHHST Mejlia-
1ii». 3a3HayeHo, Mo 3aKOHOJABCTBOM He BCTAHOBJIEHO i/l Yac /il BOEHHOTO CTaHy B JIEPKaBi JKOTHUX
0OMEsKeHb TI0/I0 YKIIAJAHHsI BUIIE BKA3aHUX JOTOBOPIB (Yro) He BCTAHOBJIEHO. Y 3B'SI3KY 3 UMM CTOPO-
HU TUBiJTBHO-TIPABOBOTO CIIOPY (KOHMIIIKTY) MAIOTh MPABO 3BEPHYTUCH JI0 MEIaTOPA Ta YKJIACTU BKa3a-
Hi Bute goroBopu (yroan). Bucnoexu. Y 383Ky i3 3apoBa/UKEHHSIM Ha TePUTOPil YKpaiHN BOEHHOTO
CTaHy JIesIKi [paBa TPOMA/ISTH HA 3aKOHHUX TT/ICTABaX BUMYIIIEHO 0OMEsKeHi, 30KPeMa, y YaCTHHI 3aXHUCTY
MOPYIIEHNX, HEBU3HAHKUX a00 OCIIOPIOBAHKX MPaB, CBOOO Ui iHTepeciB (hismyHKX 0cib, TpaB Ta iHTepecis
IOPUANYHUX 0Ci0. Y 383Ky 3 MM OJIHUM i3 HAWIIBUAIIKMX 1 HAPOCTINNX c110cO0IB abTepHATUBHOTO
BUPIIIIEHHs IUBLIBHO-TIPABOTO cIOPY (KOHMIIKTY) € Meziialiis, JKoAHIX 0OMEKEHb /10 3aCTOCYBaHHsI SIKOI
Y IUBIJTBHO-TIPABOBUX criopax (KoHdrikTax) y 3akonax Ykpainu «IIpo mpaBoBuit pexuM BOEHHOTO CTa-
Hy» Ta «IIpo Meziario» He nepegdayeHo.

Kmo4oBi cioBa: Mezialtist, iHCTUTYT Meianiii, MeaiaTop, alsrepHATUBHI CIOCOOU BUPILIEHHSI CIIOPIB,
IIUBIIBHO-TTPABOBUH CITip, MeiaIlis Mijl Yac BOEHHOTO CTamHYy.
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POLICY IN UKRAINE

Abstract. Purpose. The purpose of the article is to consider comprehensively, from theoretical
and methodological perspective, civil society institutions in the mechanism for making State tax
policy. Results. The article focuses on the fact that the effectiveness of the mechanisms for State tax
policy of Ukraine depends on the following factors: consistency and coherence of taxation laws, i.e.,
legal provisions and rules of tax collection determined and established by the State; raising of the level
of legal awareness of taxpayers, spreading of the practice of internal free motivation for non-coercive
tax payment; strengthening of the rules of tax administration, external coercion to pay taxes. It is
proved that in the implementation of these factors in the mechanism for making State tax policy, civil
society institutions are of special importance, since the consciousness of the entire society in paying
taxes and compliance with tax legislation in general depends on them. Consultations with civil society
institutions are held in the form of public discussions on taxation issues, electronic consultations with
the public on the appropriateness of the tax burden on certain sectors of social production, as well as
to study public opinion on the introduction or increase of tax rates on excisable goods. Conclusions. It
is concluded that civil society institutions use the main forms in the mechanism for making State tax
policy, such as the right to appeal, local initiatives, public consultations, and activities of public councils.
Civil society institutions facilitate measures to resolve topical issues in the field of taxation, fight against
tax offenses, and protection of the rights of taxpayers, etc. The activities of civil society institutions in
the mechanism for making State policy is a relevant indicator of public trust in public authorities (bodies
of the State Tax Service of Ukraine) and readiness for the proper implementation of public law decisions
in terms of administration of taxes, fees, payments, etc.

Key words: state tax policy, civil society institutions, mechanism for making policy, administration of
taxes, fees, payments.

1. Introduction

A well-developed civil society is a voice
and advocate for the interests and aspirations
of various social groups and citizens. Civil
society can make a significant contribution to
the sustainable development of the State by
providing social services, ensuring social entre-
preneurship, increasing the number of jobs
and self-employed persons, improving the busi-
ness environment, combating corruption, pro-
moting transparency of the activities of State
and local authorities and implementing other
socially useful projects. Moreover, civil society
institutions in Ukraine play an active role in
promoting the restoration of territorial integ-
rity and peacebuilding (Decree of the Presi-
dent of Ukraine On the National Strategy for
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Promoting the Development of Civil Society in
Ukraine for 2021-2026, 2021) and are an effec-
tive tool for making State tax policy in Ukraine.
It is the latter who actively manifest their civil
position, do not stand aside and are involved in
this process in every possible way. The issue is
to ensure that the forms and methods of public
participation are truly effective and contribute
to the development of an optimal tax policy that
will ensure a balance between public and private
interests. Nowadays, the process of involvement
of public institutions in the adoption of socially
important decisions by public authorities in
general, and in making tax policy, is governed
by a number of regulations that generally allow
to identify typical forms. Our task is to identify
them and define the specificities of civil society

© A. Yefremov, 2022
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institutions in the mechanism for making State
tax policy.

Certain aspects of participation
of civil society institutions in the mecha-
nism for making State tax policy have been
under focus of scientific research by L.V. Alek-
sieiev, O.I. Baranovskyi, P.D. Bilenchuk,
E.M. Bohatyriova, L.A. Burkova, O.D. Vasylyk,
V.P. Vyshnevskyi, Yu.V. Harust, V.M. Heiets,
0.D. Danilova, O.V. Dzhafarova, O. Kosytsia,
V.I. Kravchenko, T.M. Kravtsova, M.I. Krupka,
M.I  Kulchytskyi, N.P.  Kucheriavenko,
1.O. Lunina, K.V. Pavliuk, Yu.V. Pasichnyk,
Yu.V. Petrenko, V.V. Pysmennyi, O.P. Ria-
bchenko, T.V. Semeniak, V.M. Starynskyi,
L.L. Taranhul, A.V. Tkachenko, O.P. Uhrovet-
skyi, V.D. Chernadchuk, T.O. Chernadchuk,
I.Ya. Chuhunova, and others. However, given
the new challenges of the State's development,
shortcomings in the collection of taxes and fees,
as well as the formulation of proposals for their
elimination, require a more detailed study
of the role and place of civil society institutions
in making tax policy.

The purpose of the article is to consider
comprehensively, from theoretical and method-
ological perspective, civil society institutions in
the mechanism for making State tax policy.

2.  Principles of  implementation
of the mechanisms of State tax policy
of Ukraine

Scientists have repeatedly emphasised that
the public component of tax policy actualises
the problem of interaction between the State
and citizens, represented by civil society insti-
tutions that defend its private and public inter-
ests in the field of taxation, since State tax pol-
icy affects the interests of all citizens without
exception. It affects not only the amount of tax
payments to the budget but also the corre-
spondence of tax pressure to the public goods
that the State should provide with the funds
collected from the population (Rudenko,
2017, p. 97). Scientific research reveals that in
transition economies, increased tax pressure
and incorrect actions in tax administration lead
to an increase in the shadow economy. This is
due to the fact that tax expenditures make up
a significant share of a taxpayer's total expenses,
and thus, it is natural for entities to strive to
minimise them. However, it should be consid-
ered that tax minimisation can be achieved
through legal and illegal means: in the first
case, taxes are usually paid in certain (reduced)
amounts, while in the second case, they are not
paid at all. Therefore, it is extremely dangerous
for the State if taxpayers use methods related
to "tax evasion" (Ivanova and Maiburova,
2010, p. 372). When implementing measures
to reduce the tax burden, it should be borne in

mind that reducing tax payments is not a goal,
but a way to improve the financial condition
and increase the investment attractiveness
of the organisation (Oryshchyn, 2019, p. 62).

Therefore, our State is facing a rather dif-
ficult question: to accept the current low level
of public goods and, accordingly, to reduce
the tax burden on business (which the latter
will readily do, since it is now forced to spend
money on quasi-public goods anyway) or to
maintain and even gradually increase the level
of tax burden by turning public services to face
business and individuals and radically improv-
ing the supply of public goods. The choice
of priorities and decision-making on reforming
the tax system, as well as the willingness to
implement reforms, ensuring public consensus
around the objectives of long-term economic
growth, is the main problem in making State tax
policy at the current stage of its development
and formation (Kutsenko, 2005, p. 320). Thus,
in the presence of a developed civil society, there
is an active dialogue between civil society insti-
tutions and the state authorities on the develop-
ment, adjustment and implementation of State
tax policy. Since the public is mainly interested
in the practical components of State tax pol-
icy, the main focus of public interest is its tax
mechanisms, i.e. the direct means of collecting
and redistributing public income (Rudenko,
2017, p. 97).

The effectiveness of the mechanisms of State
tax policy of Ukraine depends on the following
factors: consistency and coherence of taxation
laws, i.e., legal provisions and rules of tax collec-
tion determined and established by the State;
raising of the level of legal awareness of tax-
payers, spreading of the practice of internal free
motivation for non-coercive tax payment;
strengthening of the rules of tax administration,
external coercion to pay taxes (Lytvyn, 2018).
Civil society institutions are directly involved
in the implementation of these factors of State
tax policy mechanism since the consciousness
of the entire society in paying taxes and com-
pliance with tax legislation in general depends
on them.

According to O.V. Kurnosov, the specific-
ity of forming the mechanisms for State tax
policy of Ukraine in the context of the innova-
tive development of the State is the narrowing
of the function of direct state influence on tax-
ation, enabling to focus more on the methods
of indirect and informal influence (Kurnosov,
2018, pp. 18-19). In addition, the implemen-
tation of the mechanisms for State tax pol-
icy of Ukraine provides for the reorientation
of the latter to the transition from a bureaucratic
paradigm to a managerial one, which includes,
in addition to the fiscal area, regulatory one (tax
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incentives for economic activity and discour-
agement of violations of the legislation on taxes
and fees, which implies liability to the State for
late and incomplete payment of taxes), as well
as tax administration (planning, forecasting,
accounting and control). Their optimal combi-
nation will maximise the effectiveness of State
tax policy (Kurnosov, 2018, p. 19).

In TE Kutsenko’s opinion, the taxation
mechanism is the practical making of tax policy
with the help of various tax instruments (fiscal
regulators, levers, incentives, sanctions, etc.),
aimed at implementing the following tax policy
measures: 1) collection of taxes, fees (manda-
tory payments), etc.; 2) formation of revenues
of the state and local budgets of the country;
3) influence on the socio-economic develop-
ment of the country; 4) influence on financial
and economic phenomena and processes in busi-
ness activities, ete. (Kutsenko, 2005, p. 241).

In addition, it should be noted that the basis
for the construction and functioning of any tax
mechanism is based on the elements of taxa-
tion, which can be grouped into: basic, that
is, the main characteristics of the tax, without
which it is impossible to imagine the relevant tax
mechanism (taxable entity or taxpayer, object
of taxation, tax rate); additional, that is, nec-
essary characteristics that reveal the specifics
of the tax mechanism and its use (tax privileges,
source of payment or tax base, tax quota, budget
or fund where tax payments are received, terms
and frequency of tax payments, etc. (Kutsenko,
2005, pp. 241-242).

Furthermore, it should be noted that
the potential of civil society institutions is
not sufficiently applied in the socio-economic
development of Ukraine. According to an anal-
ysis of data published on the official website
of the State Statistics Service of Ukraine,
the share of such institutions in Ukraine's gross
domestic product in 2010-2020 was 0.7-0.8 per-
cent, compared to 4-8 percent in the countries
of the Organisation for Economic Coopera-
tion and Development and 1.5-2.4 percent in
most of Eastern European countries (Decree
of the President of Ukraine On the National
Strategy for Promoting the Development
of Civil Society in Ukraine for 2021-2026,2021).
Therefore, an enabling environment for citizens
and business entities is required to support civil
society institutions, including by introducing
tax incentives to support civil society institu-
tions, their participation in the socio-economic
development of the State, allowing for inter-
national practice; promoting the development
of charitable activities, for example, by review-
ing the amount of tax-free charitable assistance
provided by civil society institutions with non-
profit status in favour of people in difficult life

12

circumstances, as defined by the Law of Ukraine
"On Social Services" (Decree of the President
of Ukraine On the National Strategy for Pro-
moting the Development of Civil Society in
Ukraine for 2021-2026, 2021).

It should be marked that the problem of tax
evasion has a complex background and can
be solved to some extent not only by creat-
ing an effective mechanism for de-shadowing
the economy as a system of measures and tools to
improve the quality of public services, improv-
ing control over tax payments and partially
shifting the burden of social security to market
instruments and mechanisms (private pension
insurance, health insurance, etc.), as well as by
involving civil society institutions as relevant
participants in the mechanism for making State
tax policy. An important factor that will contrib-
ute to the de-shadowing of the economy, espe-
cially tax evasion, should be adequate changes
in the public consciousness of citizens, namely
the recognition of moral values and virtues as
a guarantee of the future socio-economic devel-
opment of Ukraine (Kutsenko, 2005, p. 313).

Our further research will be aimed at iden-
tifying and studying the main forms of partici-
pation of civil society institutions in the mecha-
nism for making State tax policy.

One of the main forms of participation
of civil society institutions in making State tax
policy is the right to appeal to public authori-
ties. According to Article 40 of the Constitution
of Ukraine (1996) and the Law of Ukraine “On
appeals by citizens” (Law of Ukraine On appeals
by citizens, 1996), a citizen or a group of citi-
zens may apply to public authorities that make
State tax policy with a relevant appeal (applica-
tion, proposal, motion or petition). These types
of appeals may relate to various taxation issues:
providing information on the creation of the tax-
payer's "Electronic account”, filing a complaint
against unlawful actions of regulatory authori-
ties and taxation issues, or, on the contrary, sug-
gesting innovations and new tools to improve
the provision of services in this field.

One of the forms of public participation in
making State tax policy is "local initiatives".
This form of public participation has its own
regulatory framework. For example, Article 9
of the Law of Ukraine "On Local Self-Govern-
ment in Ukraine" states that members of a ter-
ritorial community have the right to initiate
consideration of any issue by the council within
the latter's competence. That is, the local ini-
tiative, in our case, may relate to the revision
of the distribution of the community budget or
the establishment of single tax rates in a certain
territory, etc.

It is essential to mention that the procedure
for submitting a local initiative to the council is
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determined by the representative body of local
self-government or the charter of the territo-
rial community, allowing for the requirements
of the Law of Ukraine “On the principles of State
regulatory policy in the field of economic activ-
ity” (Law of Ukraine On the principles of state
regulatory policy in the field of economic activ-
ity, 2003). These draft laws, which are directed
by local governments to establish local taxes
and fees, determine local tax policy and ensure
the filling of the respective budgets, and there-
fore are an important part of the national budget
and tax processes (Establishment of local taxes
and fees — according to a simplified procedure:
the initiative of the DRS, 2022).

3. Participation of public institutions in
the management of public affairs

It is worthwhile to mark that given the sig-
nificance of the participation of public insti-
tutions in the management of public affairs,
the Cabinet of Ministers of Ukraine adopted
Resolution No. 996 as of November 03, 2010
"On ensuring public participation in the forma-
tion and implementation of public policy" (Res-
olution of the Cabinet of Ministers of Ukraine
On ensuring public participation in the for-
mation and implementation of public policy,
2010). At the bylaw level, there was an attempt
to define the main forms of participation of pub-
lic institutions in making State policy. Trans-
forming the above into the subject of our study,
the forms of participation enshrined in this
Resolution should be underlined. For example,
according to clause 5 of this Resolution, such
forms include "public consultations” and "public
councils”.

Consultations with civil society institu-
tions are held in the form of public discus-
sions on taxation issues, electronic consulta-
tions with the public on the appropriateness
of the tax burden on certain sectors of social
production, as well as to study public opinion
on the introduction or increase of tax rates on
excisable goods. In this context, there is a posi-
tive impact on the coordination of joint actions
in making State tax policy through the adoption
of relevant decisions, and at the same time, it is
the most effective way to exercise the constitu-
tional right of citizens to participate in the man-
agement of public affairs.

In addition, the involvement of civil society
institutions in consultations in the mechanism
for making State tax policy has the following
prerogatives: 1) they allow engaging public
experts to solve a specific problem or develop
a solution without additional costs; 2) they
increase the level of public trust in the author-
ities and readiness for the proper implementa-
tion of public legal decisions; 3) they improve
the quality of public law decisions in terms

of meeting the needs of the public; 4) they
allow identifying and eliminating negative con-
sequences of public law decisions at the stage
of their development through the involvement
of stakeholders in the discussion; 5) they share
responsibility for decisions and their conse-
quences between the authorities and the public
(which either participated or did not partici-
pate in consultations due to passivity and disor-
ganisation) (Krasnosilska, Latsyba, Voloshyna,
Kentseva, Vashchuk, 2013, p. 39).

Thus, consultations with civil society insti-
tutions are held in order to involve citizens
in the management of public affairs, to pro-
vide them with free access to information on
the activities of executive authorities (the State
Tax Service of Ukraine), and to ensure public-
ity, openness and transparency of the activities
of these bodies. Public consultations should
facilitate the establishment of a systematic
dialogue between the executive authorities
and the public, improve the quality of prepa-
ration of decisions on important issues of State
and public life, allowing for public opinion,
and create conditions for citizens to participate
in the development of draft decisions (Resolu-
tion of the Cabinet of Ministers of Ukraine On
ensuring public participation in the formation
and implementation of public policy, 2010).

With regards to "Public Councils”, the lat-
ter is a temporary advisory body established
to facilitate the participation of civil society
institutions in making public policy in general
and in the taxation sector in particular. Rep-
resentatives of public associations, religious,
charitable organisations, creative unions, pro-
fessional unions and their associations, associa-
tions, employers' organisations and their asso-
ciations, mass media, registered in the manner
established by law, may be elected to the Public
Council (Resolution of the Cabinet of Minis-
ters of Ukraine On the approval of a standard
provision on the public council under the min-
istry, another central body of executive power,
the Council of Ministers of the Autonomous
Republic of Crimea, regional, Kyiv and Sevas-
topol city, district, district in mm. Kyiv and Sev-
astopol state administration, 2010).

It should be noted that according to Resolu-
tion of the Cabinet of Ministers of Ukraine No.
227 of March 06, 2019, the State Tax Service
of Ukraine cooperates with civil society institu-
tions, ensures consultations with the public, in
particular through the public council on mak-
ing State tax policy (Resolution of the Cabinet
of Ministers of Ukraine On approval of reg-
ulations on the State Tax Service of Ukraine
and the State Customs Service of Ukraine, 2019).

For example, in 2020-2021, members
of the Public Council at the State Tax Service
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of Ukraine drafted legal regulations that were
posted for public discussion on the official
web portal of the State Tax Service of Ukraine
and participated in their finalisation together
with the State Tax Service specialists in the reg-
ular course of work.

The Public Council at the State Tax
Service, in particular, provided com-
ments and suggestions to the Draft Order
of the Ministry of Finance of Ukraine "On
Approval of Amendments to the Excise Tax
Declaration Form and the Procedure for Filling
Out and Submitting the Excise Tax Declara-
tion" and a proposal for formulating a recom-
mendation in the Receipt for suspension of tax
invoices and adjustment calculations registra-
tion (Order of the National Agency for the Pre-
vention of Corruption Approving the Procedure
for Conducting Anti-Corruption Expertise by
the National Agency for the Prevention of Cor-
ruption, 2020). Furthermore, this institution
plays an active role in preventing corruption in
the activities of tax authorities.

In general, it should be underlined that
the main activities of the Public Council
at the STS of Ukraine, which are primarily
aimed at regulating in the field of taxation
and protection of taxpayers' rights, such as:
participation in meetings with representa-
tives of public councils at central executive
bodies and the Main Departments of the STS
of Ukraine;review of draft regulations published
on the official web portal of the STS and sub-
mission of proposals to the STS of Ukraine;
hearing the report of the STS on the imple-
mentation of the Anti-Corruption Program
of the STS of Ukraine; holding meetings
of the Committees and reviewing problem-
atic taxation issues with the involvement
of the STS officials, independent experts, busi-
ness representatives and the public; monitor-
ing problematic taxation issues and submit-

ting proposals to the STS on the preparation
of draft laws in the field of taxation; submitting
proposals to the STS on resolving problematic
issues of tax administration and non-tax pay-
ments; preparing proposals for amendments
to the Tax Code of Ukraine and other legal
regulations of Ukraine; analysing draft laws
on tax legislation, conducting (if necessary)
public expert review of draft laws and other
draft regulations; cooperation with the Public
Council at the Ministry of Finance of Ukraine
in protecting taxpayers' rights; considera-
tion of appeals from taxpayers and civil soci-
ety institutions on topical issues in the field
of taxation within the full powers of the Pub-
lic Council; analytical work on the declara-
tion and payment of taxes and fees based on
the data of the State Tax Service of Ukraine,
the functioning of the PCS and SEARP,
the state of VAT refunds, combating tax vio-
lations, etc. (Official website of the State Tax
Service of Ukraine, 2021).

4. Conclusions

To sum up, it is important to highlight that
despite the existence of various forms of public
participation in making State tax policy, this
"tool" is still in its infancy in our country.

Civil society institutions use the main forms
in the mechanism for making State tax policy,
such as the right to appeal, local initiatives,
public consultations, and activities of public
councils. Civil society institutions facilitate
measures to resolve topical issues in the field
of taxation, fight against tax offenses, and pro-
tection of the rights of taxpayers, etc. The activ-
ities of civil society institutions in the mech-
anism for making State policy is a relevant
indicator of public trust in public authorities
(bodies of the State Tax Service of Ukraine)
and readiness for the proper implementation
of public law decisions in terms of administra-
tion of taxes, fees, payments, etc.
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JOCJIIKEHHA IHCTI/ITY“]_IIIt/'I TPOMAISTHCBKOTO CYCIIIJIbCTBA
B MEXAHI3MI PEAJII3AIII TEPSKABHOI TIOTATKOBOI
ITIOJIITUKU B YKPAIHI

Anoranis. Mema. MeToio HayKOBOi CTaTTi € KOMIUIEKCHE TEOPETHKO-METO0JOTIYHE OCMUCIEH-
HS IHCTUTYLIN IPOMaJISTHCLKOTO CYCIIJIbCTBA B MeXaHi3Mi peasizallii fepKaBHOI 110/JaTKOBOI MOJITUKN.
Pe3zynvmamu. Y ctarTi 3BepTAETHCS yBara, Mo eeKTUBHICTb peai3allii MeXaHi3MiB JIepKaBHOI MOATKO-
BOI MOJITHKN YKpaTHN 3a7Ie5KUTh Bi/l TAKNUX (DaKTOPiB: HECYEPEUHOCTI H Y3TO/)KEHOCTI 3aKOHIB OTIO/IATKY -
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BaHHs1, TOGTO BU3HAYEHHX | BCTAHOBJIIOBAHKX JIEP;KABOIO [IPABOBIX HOPM 1 [IPABIJI CIIPABJISTHHSI TIO/[ATKIB;
T/IBUIIEHHST PIBHS TPABOCBIZIOMOCTI TIATHWKIB MO/ATKIB, MOMMPEHHS MPAKTUKN BHYTPINIHBOI BiJb-
HOI MOTHBAILiI 10 He IPUMYCOBO] CIIJTaTH IO/ATKiB; MOCUJIEHHS IIPABUJI [I0JIATKOBOTO a/MiHICTPYBaHHS,
30BHINTHBOTO MTPUMYCY /IO CILIATH MoIaTKiB. /[oBeneHo, mo y 3zilicHenHi 3a3nauennx (pakTopiB y MexaHis-
Mi peastizariii epsKaBHOT MOAATKOBOI O THKY 0COOJIMBE MiCTIe BiIBOANTLCS IHCTUTYITISIM TPOMAISTHCHKO-
TO CYCIITIbCTBA, OCKITBKY Bl HUX 3aJIe5KUTDh CBIZIOMICTD YCHOTO CYCIINIbCTBA Y CIJIATI TTOJIATKIB Ta JOTPH-
MaHH4 I0JIATKOBOTO 3aKOHO/IABCTBA 3arajloM. KoHcysisTaliii 3 iHCTUTYyTaMn IPOMa/ITHCHKOTO CYCITIbCTBA
poBOAATHCA Yy (HOpMi MyOMIYHOr0 0OTOBOPEHHS MUTAHb ONOJATKYBAHHSI, €JEKTPOHHUX KOHCYJIbTaIliii
3 IPOMAICHKICTIO MO0 AONIIBHOCTI MOAATKOBOIO HaBAHTAKEHHA Ha OKpeMi chepu cyCriibHOro BUpoo-
HUIITBA, & TAKOK 3 METOI0 BUBYEHHS TPOMAJICHKOI YMKH MIO/I0 BBeJleHHsT ab0 301/IbIIEeHHS TTO[aTKOBIX
CTaBOK Ha TIIakIi3Hi ToBapu. Bucnoexu. 3pobieHo BUCHOBOK, IO IHCTUTYTIIT TPOMA/ISTHCHKOTO CYCITiTb-
CTBA BUKOPUCTOBYIOTH Y CBOIIl [i/IbHOCTI OCHOBHI (hOpME B MeXaHi3Mi peastizaltii iep:KaBHOI MOaTKOBOT
TOJIITUKY, 2 caMe: TIPAaBO Ha 3BePHEHH:, MiCIleBi iHII[iaTUBYU, KOHCYJIBTAIl] 3 TPOMAJICHKICTIO, TisIbHICTD
IPOMA/ICBKUX PaJl. 3aB/STUYIOUH IHCTUTYIISIM TPOMA/ISTHCBKOTO CYCIIIIbCTBA 3/IIFICHIOIOTHCS 3aX0/IH, CTIPSI-
MOBaHI Ha BPETYJIOBaHHs aKTYaJIbHUX MUTaHb y cepi OmofaTkyBaHHst, 60pOTHOU 3 IOJATKOBUMHE IIPa-
BOTIOPYIIEHHSIMU, & TAKOK Y HAMPSIMi 3aXMCTY MPaB MJIATHUKIB TTOJATKIB TOMO. J{isIbHICTD IHCTUTYITIi
TPOMAJITHCHKOTO CYCIIJIBCTBA B MeXaHi3Mi peasizaliii epsKaBHOI MOJTITUKN € BiIITOBITHIM 1HIIKATOPOM
JIOBipU cycIibeTBa 10 oprauiB 1y6:iunol Biaau (oprauis [lepskaBHOI MOIATKOBOI CJy:KOM YKpaiHi)
Ta FOTOBHICTD /10 HAJIEKHOTO BUKOHAHHSI TTyOJIIYHO-TIPABOBUX PillleHb Y YacTHHI aMiHiCTPyBaHHsI TTOJaT-
KiB, 300piB, IIATEKIB TOIIO.

Kouosi ciioBa: fieprkaBHa 10/1aTKOBA MOJITUKA, IHCTUTYIIHT TPOMA/ITHCHKOTO CYCITJIbCTBA, MEXaHI3M
peastizariii oM THKHI, aMIHICTPYBaHHST MOAATKIB, 300PiB, TTATEKIB.
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THE DEGREE OF SCIENTIFIC DEVELOPMENT
OF THE ISSUE OF ADMINISTRATION OF JUSTICE
IN ADMINISTRATIVE PROCEEDINGS

Abstract. Purpose. The purpose of the article is to analyse the state of scientific research on the issue
of administration of justice in administrative proceedings. Results. The author argues that independent
and impartial justice is a guarantee of sustainable development of society and the State, a guarantee
of observance of rights and freedoms of man and of the citizen, rights and legitimate interests of legal
entities, interests of the State, growth of welfare and quality of life, creation of an attractive investment
climate, timely, efficient and fair resolution of legal disputes based on the rule of law. However, in
the course of exercising their powers, state authorities, local self-government bodies and their officials
may in some cases violate the rights, freedoms and legitimate interests of individuals and organisations.
Decisions and actions or omissions of state authorities, local governments, public associations and their
officials may be appealed in court. These cases are considered in administrative proceedings. Providing
such an opportunity is the most important guarantee against abuse of power by public administration
bodies, as well as it ensures a balance in the system of division of powers. The effective administrative
proceedings affect the activities of all executive authorities. The article analyses scientific developments
in the field of administrative proceedings in Ukraine. The article considers scientific works which are
close to the subject matter of the mentioned scientific topic. The application of the conceptual provisions
of dialectics enables to clarify various issues related to the subject matter of this article, to identify
the existing unities and contradictions of the phenomena and facts, judgments and conclusions essential
for the study. The historical method enables to find out the state of development of certain theories,
concepts and proposals regarding the above-mentioned issues. The systemic-structural method is used in
the development and formation of the main provisions. The method of system analysis is used in the study
and processing of various sources that formed the basis of the factual material of our research. The
formal logic methods enable to substantiate the author's proposals and opinions. Conclusions. Based on
the analysis, it is concluded that despite the large number of scientific works in this field, no comprehensive
works consider changes and reforms in the field of justice nowadays. The author emphasises the need to
intensify such research.

Key words: scientific elaboration, justice, administrative proceedings, administrative procedure.

1. Introduction

According to Article 6 of the Constitu-
tion of Ukraine, the State power in Ukraine
shall be exercised with the consideration of its
division into legislative, executive and judicial
power (Constitution of Ukraine, 1996). In other
words, based on this position, it can be argued
that the judicial power is on an equal footing
with the executive and legislative, but performs
functions that are specific to it. In K. Husa-
rov’s opinion, the judicial power is realised
through the administration of justice in the form
of criminal, civil, administrative, constitutional,
and economic proceedings (Husarov, 2010, p. 9).

© N. lichyshyn, 2022

Without exaggeration, administrative proceed-
ings can be considered the main means of pro-
tecting the rights and interests of individuals
and legal entities in the field of public law rela-
tions from violations by public authorities
(Senkiv, 2016, p. 27). Independent and impar-
tial justice is a guarantee of sustainable devel-
opment of society and the State, a guarantee
of observance of rights and freedoms of man
and of the citizen, rights and legitimate interests
of legal entities, interests of the State, growth
of welfare and quality of life, creation of an attrac-
tive investment climate, timely, efficient and fair
resolution of legal disputes based on the rule
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of law (Decree of the President of Ukraine On
Approval of the Strategy for the Development
of the Justice System and Constitutional Judici-
ary for 2021-2023, 2021).

However, in the course of exercising their
powers, state authorities, local self-government
bodies and their officials may in some cases vio-
late the rights, freedoms and legitimate inter-
ests of individuals and organisations. Decisions
and actions or omissions of state authorities,
local governments, public associations and their
officials may be appealed in court. These cases
are considered in administrative proceedings.
Providing such an opportunity is the most
important guarantee against abuse of power by
public administration bodies, as well as it ensures
a balance in the system of separation of powers.
The effective administrative proceedings affect
the activities of all executive authorities.

Furthermore, the relevance of the chosen
research topic is due to the ongoing administra-
tive reform in the country. The analysis of court
practice reveals that the number of administra-
tive cases where citizens increasingly challenge
decisions that violate their rights, freedoms
and legitimate interests grows every year.

Obviously, a theoretical study of the admin-
istration of justice in administrative proceed-
ings is required in order to further develop
the main areas for reforming the judicial system
and legislation on administrative proceedings.

In order to understand the essence of jus-
tice in administrative proceedings and to deter-
mine the areas for further research of the issue,
it is necessary to review the opinions currently
expressed by scholars and practitioners on
the issues under study.

Therefore, the analysis of the problem
of administration of justice in administrative
proceedings at the present stage is relevant
and has scientific and practical significance.

The relevance of the issues related to admin-
istrative proceedings in Ukraine have been
under focus by domestic administrative law
scholarssuch as: V.B. Averianov, O.M. Bandurka,
O.1. Bezpalova, M.A. Boiartseva, Yu.P. Bytiak,
0O.V. Dzhafarova, A.T. Komziuk, O.V. Kapinos,
V.V. Malykhina, O.Ye. Mishchenko, V.B. Pche-
lin, O.M. Nechytailo, N.V. Shevtsova, I.V. Shrub,
and others. The works by these authors make
a significant contribution to the development
of judicial proceedings in general and adminis-
trative proceedings in particular. Nevertheless,
the continuous development of our country
requires further analysis of administrative pro-
ceedings as a special form of administration
of justice. Today, there is no comprehensive sci-
entific work that would summarise all the theo-
retical data and offer a unified approach. In this
regard, there are sufficient grounds to believe
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that without a thorough scientific study, further
development of justice in administrative pro-
ceedings will be deprived of democratic trans-
formations.

The purpose of the article is to analyse
the state of scientific research on the issue
of administration of justice in administrative
proceedings.

Pursuant to the goal and objectives set, as
well as allowing for the object and subject mat-
ter of the study, the article uses a combination
of methods and techniques of scientific cog-
nition. The methodological basis of the work
is the general scientific and specific meth-
ods of cognition, in particular, the dialectical
method of cognition, comparative legal, histor-
ical, systemic-structural, and systemic-analyt-
ical, sociological, statistical, technical logical,
etc. The application of the conceptual provisions
of dialectics enables to clarify various issues
related to the subject matter of this article, to
identify the existing unities and contradictions
of the phenomena and facts, judgments and con-
clusions essential for the study. The historical
method enables to find out the state of develop-
ment of certain theories, concepts and proposals
regarding the above-mentioned issues. The sys-
temic-structural method is used in the develop-
ment and formation of the main provisions. The
method of system analysis is used in the study
and processing of various sources that formed
the basis of the factual material of our research.
The formal logic methods enable to substantiate
the author's proposals and opinions.

2. General principles of administrative
proceedings

Justice is an integral part of every State
governed by the rule of law. Administrative pro-
ceedings play a key role in protecting the rights,
freedoms and interests of individuals, the rights
and interests of legal entities in the field of public
relations from violations by public authorities
and local governments, because judicial control
over the observance of the law by public author-
ities has been introduced in Ukraine at a quali-
tatively new level (Malykhina, 2021, p. 56).

The imperfection of justice in Ukraine is one
of the factors hindering democratic transforma-
tion in the country. The decline in the quality
of legislative activity and the inconsistency
of judicial practice are explained by the lack
of an updated conceptual view of adminis-
trative proceedings as a form of justice. One
of the trends in improving administrative pro-
ceedings is its effective theoretical support,
which is achieved by the focus of the scientific
community.

An important stage of any scientific research
is a thorough analysis of the existing scientific
works of domestic and foreign scholars.
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Given that no separate studies have been
focused on the problems of administration of jus-
tice in administrative proceedings, the purpose
of this article is to summarise scientific views in
scientific works which are close to the subject
matter of this topic.

In the article "Organisational and legal
framework for administrative proceedings in
Ukraine,” V.V. Malykhina defines administra-
tive proceedings as a State instrument that
establishes a judicial and control mechanism
aimed at regulating relations arising from
the violation of an participant's public and indi-
vidual right, ensuring proper protection of pub-
lic rights and freedoms of man and a citizen, as
well as legitimate interests of public persons
in accordance with the laws of Ukraine. The
author notes that administrative proceed-
ings are a form of administration of justice
aimed at resolving disputes between citizens
and public authorities or between the author-
ities themselves. In addition, she emphasises
that the formation of administrative justice
has passed through three periods, one of which
covers the ordering carried out by the state by
legally enshrining justice, namely the adoption
of legislation based on the activities of adminis-
trative courts (Malykhina, 2021, p. 71).

In his doctoral dissertation "Concep-
tual foundations of administrative justice in
Ukraine", the author argues that the concep-
tual foundations of administrative proceedings
are the ideas that determine the purpose of this
form of justice, have a fundamental impact on
the content of the rules establishing the pow-
ers of the administrative court and the rights
and obligations of the parties to the case, outline
the procedure for actions that are consistently
performed in the trial and which together form
it (Pysarenko, 2019, p. 311). The author argues
that full implementation of fair trial guarantees
in the national administrative procedure law
is possible if the law provides for the following
system of principles of administrative proceed-
ings: 1) access to justice in administrative cases;
2) prohibition of discrimination (equality of par-
ticipants in the proceedings before the court);
3) independence and impartiality of the admin-
istrative court; 4) publicity of the trial; 5) legal-
ity; 6) equality of the parties to the case before
the law; 7) competitiveness of the parties to
the case; 8) optionality; 9) official clarification
of all circumstances in the case; 10) ensur-
ing the right to appeal the case; 11) ensuring
the right to cassation appeal of the court deci-
sion; 12) validity of the court decision; 13)
reasonableness of the timeframe for resolving
administrative cases (Pysarenko, 2019, p. 6).

According to V.S. Dorosh’s work “Admin-
istrative and legal regulation of the organisa-

tion of administrative proceedings in Ukraine,”
administrative proceedings occupy a special
position among the functions of the judiciary.
On the one hand, it is one of the types of jus-
tice, along with constitutional, criminal, civil
and commercial justice. On the other hand, it is
one of the forms of judicial control. That is, this
institution simultaneously combines two main
functions of the judiciary: the function of justice
and the function of judicial control (Dorosh,
2012, p. 16).

“The Institute of Administrative Case in
the Administrative Proceedings of Ukraine” by
L.A. Kachur reveals the essence of the adminis-
trative case and its place in the theory and prac-
tice of administrative proceedings. The author
proposes to consider an administrative case as
a set of materials and facts relating to a public
law dispute in respect of which administrative
proceedings have been initiated. The author
establishes the procedure for consideration
of administrative cases, the stages of adminis-
trative case proceedings, and identifies the con-
ditions for consideration of cases in general
and simplified action proceedings and the cri-
teria for determining the specifics of an action
proceeding in certain categories of administra-
tive cases. The author identifies and summarises
the problematic issues of the administrative
case in the national administrative proceed-
ings and the ways of their solution (Kachur,
2018, p. 4).

M.K. Hrymych studies the issue in “Judicial
acts as a source of administrative procedural law
of Ukraine.” The dissertation defines the essence
and features of judicial acts as sources of admin-
istrative procedural law of Ukraine. The author
reviews theoretical and legal approaches to
understanding the sources of administrative
procedural law and their essential features
(Hrymych, 2017).

The study by O.V. Kapynos "Theoretical
and legal bases of functioning of administrative
justice in Ukraine" examines the theoretical
and legal principles of the functioning of admin-
istrative proceedings in Ukraine in the con-
text of legal protection of rights and freedoms
of man and of the citizen and an effective judi-
cial control at the present stage of develop-
ment of the legal State using leading European
experience, and also develops areas for improv-
ing the legal and organisational principles
of the functioning of administrative proceed-
ings in Ukraine (Kapynos, 2021, p. 234).

The scientific work by O. Mishchenko
“Legal regulation of administrative proceed-
ings in the context of reforms and economic
transformations” is quite relevant. In the thesis,
the author analyses the evolution of adminis-
trative legal proceedings from the beginning to
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the present. O. Mishchenko examines the issues
of legal regulatory mechanism for administra-
tive proceedings and offers specific proposals
for solving these problems. Moreover, the work
contains proposals for further areas of improve-
ment of legal regulatory mechanism for admin-
istrative proceedings in general (Mishchenko,
2011, p. 65).

3. Specificities of administrative proceed-
ings

In his work "Legal principles of the organ-
isation of administrative justice in Ukraine,”
O.1. Korchynskyi argues that the main pro-
cedural component of administrative justice
is the administration of justice in the form
of administrative proceedings. The thesis thor-
oughly reviews scientific views on the study
of the content of concepts such as: "admin-
istrative proceedings”, "administrative pro-
cedure” and various scientists’ approaches
to their understanding at different historical
stages of the existence of administrative law sci-
ence, as well as an analysis of the organisation
of administrative proceedings as a component
of the administrative procedure. The author
identifies areas for improvement of the legal
framework for the organisation of administrative
proceedings within the framework of European
integration processes (Korchynskyi, 2019).

The thesis by S.A. Hebesh "Initiation of pro-
ceedings in an administrative case as a stage
of administrative proceedings" reveals the main
theoretical provisions on the initiation of pro-
ceedings in an administrative case as a stage
of administrative proceedings and the formu-
lation of proposals for improving the relevant
legal regulatory mechanism. The work reveals
the concept and features, defines the principles
and functions of administrative case proceed-
ings as a stage of administrative proceedings in
Ukraine. The author formulates proposals for
improving the legal regulatory mechanism for
the initiation of proceedings in an administra-
tive case, allowing for foreign experience (based
on the codes of administrative procedure or
laws of Austria, Lithuania, the Czech Republic,
and France) (Hebesh, 2021, p. 185).

The doctoral thesis by V. Pchelin "Organ-
isation of administrative proceedings in
Ukraine: Legal principles” analyses the impact
of models of administrative justice of foreign
countries on the organisation of administra-
tive proceedings in Ukraine. An attempt is
made to establish the regularities of formation
and development of administrative proceedings
in Ukraine, to define the essence, specificities
and tasks of the organisation of administrative
justice in Ukraine, to characterise the legal
regulatory mechanism for the organisation
of administrative proceedings in Ukraine, to
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systematise the principles of administrative
proceedings in Ukraine, to clarify the concept
and outline the types of administrative courts
of Ukraine, and to reveal the essence and spe-
cificities of the jurisdiction of administrative
courts of Ukraine, to characterise the concept,
types and specificities of jurisdiction of admin-
istrative courts over public law disputes, to
outline the main stages of administrative pro-
ceedings for resolving public law disputes, to
define the concept and classify participants
in the administrative procedure, to establish
the specificities of the legal status of persons
involved in the case, and to distinguish the types
of entities serving the administrative procedure;
to characterise the rights of knowledgeable per-
sons in administrative proceedings of Ukraine,
to clarify the specificities, significance and legal
basis of procedural representation in admin-
istrative proceedings, to reveal the essence
and specificities of procedural succession in
administrative proceedings, to define the con-
cept and outline the types of support for admin-
istrative proceedings of Ukraine, to character-
ise the legal status of law enforcement bodies in
the administrative justice system of Ukraine; to
outline the activities of law enforcement bodies
in ensuring administrative justice in Ukraine;
to suggest ways to improve the legislation
regulating the organisation and implementa-
tion of administrative proceedings in Ukraine
(Pchelin, 2017)

According to A.V. Rudenko in his "Admin-
istrative proceedings: Formation and imple-
mentation”, administrative proceedings are
a form of actionable administration of justice,
which consists in comprehensive, complete,
objective consideration and resolution by
administrative courts in the staged procedure
determined by the Code of Administrative Pro-
cedure of Ukraine of administrative and legal
disputes arising between individuals and legal
entities, on the one hand, and an authorised
actor (State authority, local self-government
body, their officials and officers, other author-
ised actors in the exercise of its administrative
functions on the basis of legislation, including
the exercise of delegated powers), on the other
hand, in order to protect the rights and free-
doms of individuals, the rights and legitimate
interests of legal entities, and to exercise control
in the field of public legal relations (Rudenko,
2006, pp. 170—180).

A large number of theses consider
the problems of administrative proceedings,
where the authors focus on ideas (principles)
inherent only in administrative proceedings.
Thisis most clearly seen in the works that address
the issues of consolidation and understanding
of the principles of administrative justice.



9/2022

ADMINISTRATIVE LAW AND PROCESS

In his thesis "The Principle of justice in
the administrative proceedings of Ukraine”, in
Chapter 2 "The essence and content of the prin-
ciple of justice in the administrative proceed-
ings of Ukraine", M. Yakovenko considers jus-
tice as a principle of administrative proceedings
of Ukraine, as well as studies the correlation
of this principle with the principle of the rule
of law. The author argues that justice should
be considered as the basis for the construction
of administrative proceedings, which determine
the administration of justice based on the rule
of law (Yakovenko, 2019, p. 4)

In her research "Principles of administra-
tive proceedings”, S.A. Bondarchuk focuses on
the definition of the concept, role and content
of the principles of administrative proceedings in
Ukraine, studies the formation and development
of administrative justice in Ukraine, reviews its
understanding in science and practice, defines
the tasks and essence of administrative proceed-
ings in Ukraine, defines the system of princi-
ples of administrative proceedings, and focuses
on the characterisation of certain principles
of administrative proceedings that regulate a cer-
tain range of administrative procedural relations
arising in the administration of justice in admin-
istrative cases (Bondarchuk, 2010).

V.V. Malykhina emphasises that the prin-
ciples give the proceedings the qualities of fair
justice in administrative cases, and vice versa,
non-compliance with the principles of admin-
istrative justice in the administration of jus-
tice entails illegality and subsequent reversal
of court decisions (Malykhina, 2021, p. 40).

In his PhD thesis "Principles of administra-
tive justice", V. Skrypnychenko reveals modern
problems and prospects for the development
of administrative proceedings; defines the con-
cept and reveals the legal nature of the princi-
ples of administrative proceedings; character-
ises the principles of the rule of law and equality
of all participants in the judicial procedure
before the law and the court; examines the con-
tent of the principles of publicity and openness
of the judicial procedure and its full record-
ing by technical means; defines the features
of the principles of competitiveness of the par-
ties, optionality and official clarification of all
circumstances in the case; reveals the essence
of the principle of binding nature of a court
decision and ensuring the right to appeal, as
well as ensuring the right to cassation appeal
of a court decision in cases determined by law;
characterises the principle of reasonableness

of the timeframe for consideration of a case
by the court and the inadmissibility of abuse
of procedural rights and reimbursement of court
costs of individuals and legal entities in whose
favour a court decision has been made (Skryp-
chenko, 2020, 2020, p. 2).

It should be noted that a number of disser-
tation studies on the activities of administrative
courts of Ukraine, such as: "Activities of admin-
istrative court in the conditions of implemen-
tation of the European principles of judicial
procedure in Ukraine" (Boiaryntseva, 2019),
"Administrative court in the system of public
authorities of Ukraine" (Pypiak, 2016), "Admin-
istrative courts in Ukraine: Formation and pros-
pects of development" (Svyda, 2008), "Realisa-
tion of the right to a fair trial in administrative
proceedings of Ukraine" (Himon, 2018), "Prob-
lems of delimitation of judicial jurisdiction
and determination of competence of admin-
istrative courts” (Smokevych, 2009); "Func-
tioning of administrative courts in Ukraine:
Organisational and legal principles and their
implementation” (Shrub, 2009); "Protection
of rights, freedoms and interests of citizens in
the administrative court of first instance” (Vovk,
2009); "Dispositiveness and formality in resolv-
ing tax disputes in administrative proceedings
of Ukraine" (Shevtsova, 2011); "Organisational
and legal principles of administrative courts”
(Vynokurova, 2011); "Optimisation of organi-
sation and functioning of administrative courts
in Ukraine" (Chaku, 2012) and others.

Therefore, the functioning and operation
of administrative courts in Ukraine has been
extensively and comprehensively studied.
Undoubtedly, the reviewed works are of signifi-
cance in further research of this issue.

4. Conclusions

The review of scientific works enables to
state that the organisation of administrative
proceedings has been and continues to be stud-
ied in the scientific works of Ukrainian scholars.
However, despite the available scientific works,
the problem of administration of justice within
the framework of administrative proceedings in
Ukraine remains relevant and requires further
scientific development. Despite the existing
achievements in this field, there is currently
no comprehensive scientific work that would
summarise all the theoretical data and offer
a comprehensive approach. Therefore, a number
of unresolved problems in this field enables to
understand further promising areas of research
and ways to improve legislation.
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CTYIIIHb HAYKOBOI PO3POBJIEHOCTI IIPOBJEMU 3/IIIICHEHHS
INPABOCY 111 B MESKAX AJIMIHICTPATUBHOTI'O CYIOYMHCTBA

Anoraiis. Mema. MeTolo cTaTTi € BUCBITJIEHHS aHaJi3y CTaHy HayKOBOI po3pobiieHocTi mpobaemu
3MICHEHHS TTPABOCY/IS B PAMKaX a/[MiHICTPATHBHOTO CYZIOUYMHCTBA. Pe3yasmamu. AprymMenTOBaHO, 110
He3aJIeKHe Ta HeyTiepeKeHe TIPABOCY /IS € 3aTI0PYKOI0 CTAJIOT0 PO3BUTKY CYCITIIBCTBA 1 JIePKaBH, TapaH-
TI€I0 OJIEPKAHHSI [IPAB 1 CBOOO/ JIIOIMHK Ta TPOMAJ[STHIUHA, [IPAB Ta 3aKOHHUX IHTEPECIB IOPUINYHHUX OCi0,
iHTepeciB AepKaBy, 3pOCTaHHs J00POOYTY Ta SIKOCTI AKUTTsI, CTBOPEHHS PUBAGIMBOTO IHBECTUILIIHOIO
KJIIMaTy, CBOEYAaCHOT0, e(heKTUBHOTO i CIIPABEJIMBOTO BUPIIICHHS TPABOBYX CIIOPIB Ha 3aCajiaX BEPXOBEH-
crBa mpasa. OHAK JlepKaBHi OPraHu, OPraHy MiCIIEBOrO CAMOBPSILYBAHHSI Ta iX MOCaI0Bi 0cOOH ITij yac
31HCHEHHS MOKJIA/IeHNX Ha HUX MOBHOBAKEHD B OKPEMUX BUITQ/IKAX JIOMYCKAIOTh MOPYIIEHHS [IPaB, CBO-
6071 Ta 3aKOHHUX IHTEPECIB IPOMa/AH Ta opraHizaiiil. Pimenns ta aii abo 6e3misibHicTh OpratiB gepKaB-
HOI BJIQJI{, OPraHiB MiCI[EBOTO CAMOBPSIIYBaHHS, TPOMAJICHKIX 00’€HAHD Ta IX MOCAIOBHUX OCIO MOKYTH
Gy ockapskeni y cyi. Taki cripaBu po3riisiaioThes y OPSIAKY agMinicTpaTuBHOro cypountcrsa. Hagan-
HS TaKOI MOKJIMBOCTI € HABAKJIMBIINIOIO TaPAHTIEIO TPOTH 3JI0BKMBAHHS TOBHOBAKCHHSIMH 31 CTOPOHM
opramis my6/i4HOI aaMiHicTpalii, a Takok 3abesneuye bamarc y cucreMi moziny siaau. Edextusne 3iii-
CHEHHS a/IMIHICTPATUBHOTO CYJIOYMHCTBA BIVIMBAE Ha JIAJIbHICTD YCiX OpraHiB BUKOHaByoI Biaju. CTaTTio
[PUCBSAYCHO aHAJII3Y HAYKOBUX J0POOOK y cepi aiMiHICTPATUBHOTO CY0UMHCTBA YKpaiHu. PosrisgHyTo
HayKoBi po60TH, HAOIMIKEH] 3 TIPEIMETOM HAYKOBOTO TIONTYKY /[0 3a3HAYEHOI TeMU. 3aCTOCYBaHHS KOH-
HEeNTYaJIbHUX MOJI0KEHD JialleKTHKHI I03BOJIMIIO 3'ICYBaTH Pi3Hi TUTAHHA CTOCOBHO IIPeJMeTa 1€l CTaTTi,
BU3HAYNTH HASBHI €IHOCTI Ta IPOTUPIYYS CYTTEBUX JIJIS IOCJII/PKCHHS SBUII Ta (DAKTIB, CY/IPKEHb Ta YMO-
BUBOJIIB. [cTOPUYHUIT METO/] I03BOJINB 3'ICYBATH CTaH PO3BUTKY OKPEMUX TEOPill, KOHIIETIIill Ta TIPOIIo-
3UIIH CTOCOBHO BKaszamoi mpobieMaTuki. CHCTeMHO-CTPYKTYPHUH METOJ BUKOPUCTOBYBABCS MM/ Yac
po3pobKK Ta (HOPMYBAHHS OCHOBHUX I10JIOKECHB, METOJ CHCTEMHOTO aHajli3y 3acTOCOBYBaBCS y pasi
BUBUYCHHS Ta OIPAIOBAHHS PI3HOMAHITHUX JUKepes, [Ki JIATJIM B OCHOBY (DaKTOJIOTIYHOTO MaTepiany
HAIITOTO JI0CTi/PKeHHS. 3a I0MIOMOTOIO0 MeTOIiB POPMaJIbHO] JIOTiKM apTyMEHTYBAJN aBTOPCHKI TPOTIO3UTIii
Ta yMKu. Bucnoexu. Ha nizcrasi npoBeieHOTo aHa i3y 3p00JIEHO BUCHOBOK, 1110, HE3BAKAKOUH HA BEJIUKY
KIJTbKiCTh HAYKOBUX TIpallb y 3a3HaveHiil chepi, KOMIUIEKCHUX POOIT, sIKi 6 BpaxyBajiu 3MiHK Ta pedopMu
y cdepi mpaBocy s, choroari 6pakye. HarosommeHo Ha HeoOXiIHOCTI aKTUBI3aIii TAKNX JOCITIKEHb.

Kiouosi ciioBa: HaykoBa po3poOJIEHICTb, PABOCY/I/Is, aAMIHICTPATHBHE CYIOYUHCTBO, a/IMiHICTpa-
TUBHUII ITpo1Lec.

The article was submitted 21.07.2022

The article was revised 11.08.2022
The article was accepted 30.08.2022

23



9/2022
ADMINISTRATIVE LAW AND PROCESS

UDC 3429
DOIT https://doi.org/10.32849,/2663-5313/2022.9.04

Larysa Kryvoruchko,

Leading Researcher at the Department of Scientific-Legal Expertise and Legislative Work, Scientific
Instituteof Public Law, 2a, H. Kirpy street, Kyiv, Ukraine, postal code 03035, larysa_kryvoruchko@ukr.net
ORCID: orcid.org/ 0000-0001-6635-2381

Kryvoruchko, Larysa (2022). Types of actors implementing international standards in
the field of human rights protection. Entrepreneurship, Economy and Law, 9, 24-29, doi: https://
doi.org/10.32849/2663-5313,/2022.9.04

TYPES OF ACTORS IMPLEMENTING
INTERNATIONAL STANDARDS IN THE FIELD
OF HUMAN RIGHTS PROTECTION

Abstract. Purpose. The purpose of the article is to identify the types of actors implementing
international standards in the field of human rights protection. Results. Relying on the analysis
of scientific views of scholars and provisions of current Ukrainian legislation, the article emphasises that
the implementation of international standards in the field of human rights protection integrates a group
of various actors, each of which has its own role in the development of the field of ensuring and protecting
human rights and freedoms. The author classifies these actors and briefly describes their administrative
and legal status. It is established that law enforcement bodies do not directly implement international
human rights standards in the national legal system; however, in accordance with the powers, rights
and obligations assigned to this system of State agencies, the latter ensures the effect of these standards,
the appropriate level of compliance by all individuals and legal entities without exception, and in
exceptional cases brings violators of such standards to legal liability. It is emphasised that the Ukrainian
Parliament Commissioner for Human Rights is an important actor implementing international standards
in the field of human rights protection. He operates independently of other state bodies and officials.
Conclusions. It is concluded that the process of implementing international standards in the field of human
rights protection integrates a group of various actors, each of which has its own role in the development
of the field of ensuring and protecting human rights and freedoms. Thus, all actors have their own legal
status and respective legal independence in the exercise of their functions, but on the basis of special legal
mechanisms, such as ratification of international instruments or as a result of competence granted by law;
they are to some extent involved in relations arising from the implementation of international standards in
the field of human rights protection. Given this, the classification of the actors of the process under study
should be based on the criterion of functional purpose and targeted interest in the outcome of the process
of implementing international standards in the field of human rights protection.

Key words: international standards, ensuring, protection, human rights, subject, implementation.

ity requires a large number of operations, events
and other complex actions, and therefore has its

1. Introduction
Changes in the surrounding reality are

always the result of the effective actions of some-
one or something. This point is the substantive
basis for the concept of the object and actor
functionally integrated with each other. It so
happens that social relations always involve
the influence of certain individuals on certain
phenomena, objects, etc. In their activities, these
individuals use the opportunities provided by
morality and law to realise their socio-political
role and achieve certain predetermined results.
Moving from the abstract to the specific, a vivid
example of this view is the sector of implemen-
tation of international standards in the field
of human rights protection. This complex activ-
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own range of implementers, or actors, which are
not homogeneous.

Certain problematic issues related to
the activities of the actors implementing inter-
national standards in the field of human rights
protection have been considered in their sci-
entific works by: V. Averianov, O. Bandurka,
N. Hrazhevska, D. Zhuravlev, R. Kaliuzhnyi,
A. Komziuk, I. Lytvynchuk, V. Ponikarov,
O. Solomatina, O. Shevchuk, H. Yarmaki,
and many others. However, despite a considera-
ble number of scientific achievements, the issue
of the types of these actors has remained virtu-
ally unaddressed by scholars.

© L. Kryvoruchko, 2022
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As a result, the purpose of the article is to
identify the types of actors implementing inter-
national standards in the field of human rights
protection.

2. The system of actors implementing
international standards in the field of human
rights protection

It should be noted that the system of actors
implementing international standards in
the field of human rights protection differs
from the general system of public adminis-
tration and includes a certain number of bod-
ies, agencies and their officials. For example,
the key participants are the President
of Ukraine, the Verkhovna Rada of Ukraine
and the Ministry of Foreign Affairs of Ukraine.
In their triumvirate, they constitute an effective
mechanism for adopting foreign experience. For
example, the President of Ukraine is the guar-
antor of state sovereignty, territorial integrity
of Ukraine, observance of the Constitution
of Ukraine, human and civil rights and free-
doms, as well as the guarantor of the imple-
mentation of the strategic course of the State
to acquire full membership in the European
Union and the North Atlantic Treaty Organisa-
tion. The key tasks of the President of Ukraine
shall be to ensure state independence, national
security and legal succession of the State; to
sign laws adopted by the Verkhovna Rada
of Ukraine; and to conclude international trea-
ties on behalf of Ukraine concerning human
and civil rights, freedoms and duties (The Con-
stitution of Ukraine, 1996).

The Verkhovna Rada of Ukraine is the sole
legislative authority in Ukraine. Its powers
include the following: to adopt laws in various
spheres of public life, including the protection
of human rights and freedoms; to determine
the principles of domestic and foreign policy,
to implement the strategic course of the State
to acquire full membership in the European
Union and the North Atlantic Treaty Organisa-
tion; to grant consent to the binding character
of international treaties of Ukraine, including in
the field of human rights and freedoms; exercis-
ing parliamentary control over the observance
of human rights and freedoms, as well as rele-
vant standards in this field (The Constitution
of Ukraine, 1996).

The Ministry of Foreign Affairs of Ukraine
is a central executive body directed and coor-
dinated by the Cabinet of Ministers of Ukraine.
The MFA is the main body in the system
of central executive authorities that ensures
the formation and implementation of public
policy on foreign relations. Its main tasks are
to ensure the formation and implementation
of public policy on foreign relations; to ensure
the protection of Ukraine's national interests in

the field of international relations, diplomatic
means and methods of protecting Ukraine's
sovereignty, international security, territorial
integrity and inviolability of borders, its polit-
ical, trade and economic, cultural, humanitarian
and other interests; development of relations
with Ukrainians abroad and their public asso-
ciations, coordination of measures taken by
executive authorities to develop such relations;
and providing state bodies with information
necessary for the implementation of effective for-
eign and domestic policy of Ukraine; implemen-
tation of the foreign policy course of Ukraine
aimed at developing political, economic, cul-
tural, humanitarian, scientific and other rela-
tions with foreign states and international
organisations; coordination of the activi-
ties of state bodies to ensure the implemen-
tation of a single foreign policy course
of Ukraine; protection of the rights and inter-
ests of Ukrainian citizens and legal entities
abroad; promotion of Ukraine's international
authority and its image as a reliable and pre-
dictable partner; study and analysis of the polit-
ical and economic situation in the world, for-
eign and domestic policies of foreign countries,
and the activities of international organisations;
participation, within the powers provided by
law, in making State foreign economic policy,
the policy of integration of the national econ-
omy into the world economic system; etc. (Res-
olution of the Cabinet of Ministers of Ukraine
On approval of the Regulation on the Ministry
of Foreign Affairs of Ukraine, 2016).

Based on the tasks of these state authorities,
all of them ensure the implementation of inter-
national human rights standards to a greater or
lesser extent, as they act as a kind of "bridge"
between our country and the international
community, enabling these parties to cooperate.
Moreover, these actors are specific and signifi-
cant due to the fact that they are part of a sin-
gle mechanism for ratification of international
instruments. Thus, ratification under national
law is a form of Ukraine's consent to be bound
by an international treaty, in particular treaties
relating to human and civil rights, freedoms
and duties (Law of Ukraine On International
Treaties of Ukraine, 2004).

Ratification takes place after the conclusion
of a relevant international treaty concerning
human and civil rights and freedoms. It is carried
out by adopting a law on ratification, the text
of which is an integral part of the international
treaty. On the basis of the law signed and offi-
cially promulgated by the President of Ukraine,
the Chairman of the Verkhovna Rada of Ukraine
signs the instrument of ratification, which is
certified by the signature of the Minister of For-
eign Affairs of Ukraine if the treaty provides for
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the exchange of such instruments. Proposals for
ratification of an international treaty of Ukraine
shall be submitted by the Ministry of Foreign
Affairs of Ukraine to the President of Ukraine
within six months from the date of its signing.
Proposals for the ratification of an international
treaty of Ukraine include the following docu-
ments: a submission to the President of Ukraine
or the Cabinet of Ministers of Ukraine, respec-
tively; a draft submission to the Verkhovna Rada
of Ukraine, which determines the candidate for
the rapporteur of the draft law at the plenary
session of the Verkhovna Rada of Ukraine;
adraft law on the ratification of an international
treaty of Ukraine; the text of the international
treaty in Ukrainian; a certificate of approval
of the draft law by the ministries concerned
and other central executive authorities and state
collegial bodies; an accompanying (explana-
tory) note that justifies the expediency of con-
cluding an international treaty with Ukraine
and identifies its likely political, legal, social
and economic, humanitarian and other effects,
as well as actors responsible for implementing
the international treaty of Ukraine; financial
and economic justification and, in case of pro-
posals for ratification of the international treaty
of Ukraine, implementation thereof requires
material or other expenses from the State
Budget of Ukraine, the budget of the Auton-
omous Republic of Crimea or local budgets,
proposals to cover the costs of the respective
budgets; a comparative table in case of propos-
als for ratification of an international treaty
of Ukraine, implementation thereof requires
the adoption of new or amendments to existing
laws of Ukraine or which amends another inter-
national treaty of Ukraine; electronic versions
of the texts of documents (Law of Ukraine On
International Treaties of Ukraine, 2004).

3. Types of actors implementing interna-
tional standards in the field of human rights
protection

The President of Ukraine considers propos-
als for the ratification of an international treaty
of Ukraine and decides to submit a draft law
on the ratification of an international treaty
of Ukraine to the Verkhovna Rada of Ukraine
as a legislative initiative. If an international
treaty is submitted for ratification, implemen-
tation thereof requires the adoption of new
or amendments to existing laws of Ukraine,
draft laws are submitted to the Verkhovna
Rada of Ukraine together with the draft law
on ratification and are adopted simultaneously
(Law of Ukraine On International Treaties
of Ukraine, 2004).

The Ukrainian Parliament Commissioner
for Human Rights is an equally important actor
that implement international standards in
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the field of human rights protection. He operates
independently of other state bodies and officials.
The Commissioner's activities complement
the existing means of protecting constitu-
tional rights and freedoms of man and citizen,
do not cancel them and do not entail a review
of the competence of state bodies that ensure
the protection and restoration of violated rights
and freedoms (Law of Ukraine On the Com-
missioner for Human Rights of the Verkhovna
Rada of Ukraine, 1997).

The Commissioner is not directly involved
in the implementation of human rights stand-
ards in the legal system of the State, but is
vested with the following powers: to protect
human and civil rights and freedoms proclaimed
by the Constitution of Ukraine, laws of Ukraine
and international treaties of Ukraine; to assist
in bringing Ukrainian legislation on human
and civil rights and freedoms in line with
the Constitution of Ukraine and international
standards in this field; to improve and further
develop international cooperation in the field
of protection of human and civil rights and free-
doms (Law of Ukraine On the Commissioner
for Human Rights of the Verkhovna Rada
of Ukraine, 1997).

The Cabinet of Ministers of Ukraine
is an important actor, the highest body in
the system of executive authorities. It exer-
cises executive power directly and through
ministries and other central executive bod-
ies, the Council of Ministers of the Autono-
mous Republic of Crimea and local state
administrations, directs, coordinates and con-
trols the activities of these bodies. The Cab-
inet of Ministers of Ukraine is responsible to
the President of Ukraine and the Verkhovna
Rada of Ukraine, is controlled by and account-
able to the Verkhovna Rada of Ukraine within
the limits stipulated by the Constitution
of Ukraine, and its tasks, in particular, include
measures to ensure the rights and freedoms
of man and citizen, an enabling environment for
free and comprehensive development of the indi-
vidual (Law of Ukraine On the Cabinet of Min-
isters of Ukraine, 2014). Thus, the Cabinet
of Ministers is the central "node" of the execu-
tive power of the State. In other words, it con-
trols the field of the State apparatus responsible
for ensuring compliance with and implementa-
tion of international human rights standards
implemented in the national legal system. In
particular, the Cabinet of Ministers of Ukraine
directs the activities of the Ministry of Foreign
Affairs of Ukraine (Law of Ukraine On the Cab-
inet of Ministers of Ukraine, 2014).

Next, the committees of the Verkhovna
Rada of Ukraine should be noted. Currently,
they have units responsible for making State
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policy in the field of implementation of interna-
tional standards in various areas, such as human
rights protection. For example, the Commit-
tee on Foreign Policy and Interparliamentary
Cooperation is responsible for the following
issues: legislative support of Ukraine's foreign
policy activities; foreign relations, including
Ukraine's participation in international organ-
isations such as the United Nations (UN),
the Organisation for Security and Cooperation
in Europe (OSCE), and the Council of Europe
(CoE), Organisation of the Black Sea Economic
Cooperation (BSEC), GUAM Organisation
for Democracy and Economic Development
(GUAM), Central European Initiative (CEI),
Inter-Parliamentary Union (IPU) and others,
as well as the North Atlantic Treaty Organi-
sation (NATO) and the World Trade Organ-
isation (WTO) within the Committee's
mandate; giving consent to be bound by inter-
national treaties of Ukraine (ratification,
accession to an international treaty, adoption
of the text of an international treaty), denun-
ciation of international treaties of Ukraine
(except for international treaties of Ukraine
with the European Union (EU) and its mem-
ber states) (Resolution of the Verkhovna Rada
of Ukraine On the list, quantitative composi-
tion and subjects of the committees of the Ver-
khovna Rada of Ukraine of the ninth convoca-
tion, 2019).

The target committee activities thereof
are directly related to the field under study is
the Committee on Human Rights, De-occu-
pation and Reintegration of the Temporarily
Occupied Territories in Donetsk and Luhansk
Regions and the Autonomous Republic
of Crimea, the City of Sevastopol, National
Minorities and Interethnic Relations. The scope
of its functions includes the following issues:
observance of human and civil rights and free-
doms; implementation of European standards for
the protection of human rights and fundamen-
tal freedoms in national legislation; ethno-na-
tional policy, interethnic relations and rights
of indigenous peoples and national minori-
ties in Ukraine; cooperation with the Coun-
cil of Europe (CoE) and the Organisation for
Security and Cooperation in Europe (OSCE)
in the field of observance (protection) of human
rights, national minorities and interethnic rela-
tions; cooperation with the United Nations
High Commissioner for Refugees, the Inter-
national Organisation for Migration, the UN
Human Rights Council in accordance with
the statutory tasks of these organisations that
coincide with the competence of the Commit-
tee, etc. (Resolution of the Verkhovna Rada
of Ukraine On the list, quantitative composi-
tion and subjects of the committees of the Ver-

khovna Rada of Ukraine of the ninth convoca-
tion, 2019).

A separate group in the system of actors
implementing international standards in
the field of human rights protection is law
enforcement bodies of the State. Accord-
ing to the definition of this concept proposed
by M.I. Melnyk, a law enforcement body is
a state body, usually armed, that performs law
enforcement functions and therefore requires
specific material and other support. In order
to effectively perform their duties, employees
are endowed with various specific rights, have
appropriate benefits, external signs of belonging
to law enforcement bodies and enjoy enhanced
legal protection (Melnyk, Khavraliuk, 2002, pp.
43-44). V.S. Kovalskyi, V.T. Bilous, S.E. Dem-
skyi, B.V. Romaniuk, M.I. Kamlyk, P.T. Heha
et al. define law enforcement bodies as a state
body the main subject matter thereof is func-
tions or tasks of law enforcement, prescribed by
law, restoration of the violated right or organ-
isation of execution of punishment, protection
of national (state) security, maintenance of law
and order and ensuring the legality, or a state
body performing one or more law enforcement
functions, which are decisive in its activities in
the social division of labour in the field of pub-
lic administration (Kovalskyi, Bilous, Demskyi,
2002, p. 8).

Law enforcement bodies do not directly
implement international human rights stand-
ards in the national legal system; however, in
accordance with the powers, rights and obliga-
tions assigned to this system of State agencies,
the latter ensures the effect of these standards,
the appropriate level of compliance by all indi-
viduals and legal entities without exception,
and in exceptional cases brings violators of such
standards to legal liability.

4. Conclusions

Therefore, this study has revealed that
the process of implementing international
standards in the field of human rights protec-
tion integrates a group of various actors, each
of which has its own role in the development
of the field of ensuring and protecting human
rights and freedoms. Thus, all actors have their
own legal status and respective legal independ-
ence in the exercise of their functions, but on
the basis of special legal mechanisms, such as
ratification of international instruments or as
a result of competence granted by law; they are
to some extent involved in relations arising from
the implementation of international standards
in the field of human rights protection. Given
this, the classification of the actors of the pro-
cess under study should be based on the crite-
rion of functional purpose and targeted interest
in the outcome of the process of implementing
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international standards in the field of human
rights protection. In accordance with these cri-
teria, in the result of this scientific study, it is
advisable to indicate that the actors of the pro-
cess under study can be logically divided into
the following types:

1) the main actors implementing interna-
tional standards in the field of human rights pro-
tection: the President of Ukraine, the Verkhovna
Rada of Ukraine and the Ministry of Foreign
Affairs of Ukraine; these actors are participants
in the process of ratification, that is, approval
of international treaties relating to human rights
and freedoms and implementation of their pro-
visions in national legislation, i.e. these actors
actually deal with the process of development
of the human rights sphere, creating a legal basis
for its existence and protection;

2) other actors implementing international
standards in the field of human rights pro-
tection: the Cabinet of Ministers of Ukraine
and committees of the Verkhovna Rada; this
group of actors is not directly involved in

the process of introducing the latest human
rights mechanisms, but they are responsible for
coordinating the activities, aimed at creating
an "administrative monolith” within the State
for the development of the issue under study,
i.e. these actors actually create the conditions
under which the implementation of interna-
tional standards in the field of human rights
protection becomes possible and has the highest
degree of effectiveness;

3) the actors ensuring compliance with
international standards in the field of human
rights protection: the Ukrainian Parliament
Commissioner for Human Rights, law enforce-
ment agencies (the National Police of Ukraine,
the Security Service of Ukraine, Prosecutor’s
Offices, the State Bureau of Investigation, etc.);
the performance of the latter type of actors is
related to ensuring human rights in certain sec-
tors of public activities, actual compliance with
relevant international standards in this field
and bringing to justice violators of the legal sta-
tus of human freedoms.
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BUIN CYB’EKTIB SAITPOBA/IZREHHA MIBKHAPO/ITHUX CTAHIAPTIB ¥
COEPI 3ABE3INEYEHHS 3AXUCTY ITPAB JIIO/IUHU

Awnoranis. Mema. Meta craTti — 3'sscyBati BuaK cy0’€KTiB 3a1IpOBaKEHHs MIKHAPOILHUX CTaH/1ap-
TiB y chepi 3a0e31eUeHHs 3aXUCTY TIPaB JIOAUHN. Pesyaomamu. Y ctatti, CIMPAlOYiCh Ha aHAJII3 HAYKO-
BUX HOTJISI/IIB YYEHNX Ta HOPM YMHHOTO 3aKOHO/[ABCTBA YKPAiHH, aKIIEHTOBAHO YBary Ha TOMY, 1110 3aIIpO-
BA/UKEHHsI MIKHAPOJHUX CTaHIApTIB Y cepi 3abe3neden st 3aXUCTy IPaB JoAuHI 06 €HY€E y cobi TpyIty
pisHOPIZHUX Cy6 EKTIB, KOKEH 3 SIKUX M€ BJIACHY POJIb Y PO3BUTKY Tasry3i 3a0e3meueHHs Ta 3aXKCTY [PaB
i cBOGOA sroHM. 3iiiicHeHO Kiaacubikalliio BKa3aHUX Buille Cy0 EKTIB,  TAKOK HA[AHO KOPOTKY XapaKTe-
PHCTHKY iX a/IMiHiCTPaTUBHO-ITPABOBOTO CTATYCY. 3'sICOBAHO, TII0 TPABOOXOPOHHI OPTaHu He 3/[iHCHIOI0TH
Ge310cepeiHIO AiAIbHICTD 3 IMILIEMEHTAIlT MiZKHAPOIHUX CTAaHAAPTIB Y cepi IpaB JIOANHY B HAL[IOHAJIb-
Hy CHCTEeMY IIpaBa, [POTe Bi/IIIOBIZHO /10 TOKJIAJEHUX HA 1[I0 CHCTEMY JePKaBHUX BiJJOMCTB IIOBHOBA-
JKeHb, IpaB Ta 000B'I3KIB ocTaHHs 3a0e3leuye Jil0 BKasaHUX CTaHIapTiB, HANEeKHUIi piBeHb iX 10TpHU-
MaHHsI BciMa 6e3 BUHATKY (Di3MUHUME Ta IOPUANIHUMA 0COOAMU Ta Y BUHATKOBUX BHIIQAKAX IIPUTATYE
HOPYIIHUKIB TAKUX CTAHAAPTIB /10 OPUANYHOI BinoBinanbHoCTi. HarosomieHo, 1o BaxamBum cy6’eKTom
3AMPOBA/IKEHHSI MIKHAPOAHUX CTAHAAPTIB y cepi 3a0e31eueH s 3aX1UCTy MIPAB JIO[UHN € YIIOBHOBasKe-
Huit BepxoBroi Paan 3 mpas mioamaw. Bi# 371ificHIOE CBOIO MisTbHICTD HE3aJIEeKHO BiJl iHITHX ePKABHIX
OprasiB Ta 1ocagoBux oci6. Bucnosxu. 3pobieHo BUCHOBOK, 110 TIPOIIEC 3allPOBA/UKEHHS MiZKHAPOIHIX
cranzaptis y cepi 3abeseder st 3aXUCTy TpaB JIOAUHE 06 €HYE y cobi TPYITy pisHOPiAHUX cyO’€KTiB,
KOJKEH 3 SIKMX MA€ BJIACHY POJIb ¥ PO3BUTKY rajry3i mpas i cBoGo 1 moanu. Tak, yci cy6’ekTi MaioTh Biac-
HUI TIPABOBUIL CTATYC Ta BiIMOBIZIHY TIPABOBY CAMOCTIMHICTD Y IIUTAHHAX Peastizallii HaTeXHuX (PyHKII,
aJle Ha II/ICTaBi CreliajbHuX IPABOBKMX MEXaHI3MIB, IK-TO paTudikallis MizKHAPOIHKX JOKYMEHTIB, ab0
BHACJIIOK HAJTAHOT 3aKOHOM KOMIIETEHIIi] BOHU TIi€I0 Ui HIIOI0 Mipo1o GepyTh Yy4acTh y BIIHOCHHAX, SIKI
BUHUKAIOTH 32 (DaKTOM 3alPOBAKEHHS MIKHAPOAHKUX CTaHAAPTIB y cepi 3abe3nedeHtst 3aXucTy mpas
JIO/IMHIL. 3 OTJISITY Ha Iie y MArpyHTi Kracudikariii ¢y’ eKTiB 0CTiIZKYBaHOTO IPOIECY TOPEYHO 3aKIACTH
KpHUTEPilt (PyHKITIOHATBHOI METH Ta IIJIbOBOI 3a1liKaBJIEHOCTI B PE3YJIBTATI MPOIECy 3apOBa/PKEHHST MizK-
HaPOJHUX CTAHAPTIB Y cepi 3a6e31eueH s 3aXUCTY [IPAB JIIOHH.
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DIRECTIONS FOR IMPROVING LEGAL
AND REGULATORY FRAMEWORK FOR
VOLUNTEERING UNDER MARTIAL LAW
IN UKRAINE

Abstract. Purpose. The purpose of the article is to study the current state of affairs and identify
the directions for improving the legal and regulatory framework for volunteering under martial law,
allowing for the current legislative work in the relevant field. Results. The author studies the state of affairs
and identifies the ways to improve the legal and regulatory framework for volunteering under martial law
in Ukraine. The experience of volunteering demonstrates the charitable nature of work. The desire to
help is one of the basic human distinguishing features. The ability and skill to be useful by demonstrating
one's professional qualities sometimes overlap with career interests. The author emphasises that the level
of development of volunteering is one of the factors contributing to the development of democracy in
acountry, while the State, relying only on its own institutions and resources, without involving the broadest
segments of society, is unable to cope with the variety of problems arising in the world, especially in times
of war. The author states that the beginning of military aggression against Ukraine on February 24, 2022,
caused and revealed a number of global problems and consequences which the volunteer movement,
having become the all-Ukrainian and international, helps public administration entities address, which
requires the State to properly regulate volunteerism. Relying on the provisions of current legislation
and the achievements of administrative law science, the author examines the provisions of the Draft Law
of Ukraine amending the Law of Ukraine "On Volunteering". The authors formulate own perspectives
on expanding and clarifying the terminology of the proposed directions for volunteer assistance, namely,
on consolidating them as universal, independent of situational features (aggressor, place of its conduct,
ete.) Conclusions. The author emphasises the gaps in legislative regulation and legislative work in this
field in terms of legalising volunteer movements, their interaction with local public administration bodies,
organising control over volunteerism, spending and using volunteer assistance, introducing an objective
assessment of the quality of volunteer assistance, etc.

Key words: volunteering, volunteer, volunteer assistance, directions for volunteer assistance,
volunteer movement.

1. Introduction

The outbreak of military aggression against
Ukraine, the introduction of martial law on
its territory on February 24, 2022, and a full-
scale war resulted in human casualties, exten-
sive material damage, including damage to
citizens' homes and critical infrastructure,
logistical problems, lack of logistical support
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for the military and territorial defence forces,
and the emergence of internally displaced per-
sons. The state authorities and local govern-
ments cannot solve them in full, which has led
to the emergence of a more powerful volunteer
movement with new areas of activities, such as
medical or psychological assistance, help with
children, pets, financial, logistical and other
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assistance, finding housing for displaced people
both in Ukraine and abroad, etc. Since volun-
teering is subject to legislative regulation, there
is an urgent need to respond to the changes that
have taken place in the provision of volunteer
assistance, protection of volunteers, and support
from the public administration. In response to
such changes, Draft Law "On Amendments to
the Law of Ukraine "On Volunteering" regard-
ing support for volunteerism" No. 7363 of May
10, 2022 was developed to promote the devel-
opment of the volunteer movement in Ukraine.
Though the importance and necessity of this
document cannot be diminished, it should be
noted that some of its provisions need to be
improved, while others require to be addition-
ally regulated.

It should be emphasised that the issues
of charitable activities in general and volun-
teerism in particular have been under focus
in legal science in the works by O. Aki-
mov, V. Bocharov, V. Voronov, B. Vulfov,
V. Vashkovych, O. Hlavnyk, T. Druzhchenko,
N. Ivchenko, R. Larsen, V. Petrovych, Y. Pol-
ishchuk, N. Romanov, R. Serbin, K. Sydorenko
and others. However, these scientific works
cover the outlined issues in the context of stud-
ying more substantive issues, and, as a rule, do
not consider the specificities of these activities
under martial law.

The purpose of the article is to study the cur-
rent state of affairs in and to identify the direc-
tions for improving the legal and regulatory
framework for volunteerism under martial law,
allowing for the current legislative work in this
field.

2. Legal and regulatory framework for vol-
unteering in Ukraine

Today, the formation and development
of civil society in our country is closely linked
to the activation of civil institutions that have
a resource that is not available to public author-
ities and commercial entities. This resource
is volunteerism. Volunteering, in its various
manifestations, is an inherent sign of the times,
especially in modern conditions. Various social
projects, natural disasters and humanitarian
problems that have been constantly arising
lately, anumber of factors related to the develop-
ment of the country's economy — all this makes
volunteer work very popular. Every day we
have to deal with many problems, some of which
we can solve on our own, and some of which we
need help with. People give and receive help
every day, whether it is support or just approval.
It is especially needed by those who are in a dif-
ficult life situation.

Volunteers are motivated by the desire
to participate in solving a socially significant
problem. Free expression of will can be called

the main factor underlying the development
of civil society. Therefore, this sector of human
activities is primarily aimed at solving social
problems by people themselves, united by com-
mon interests and goals. Therefore, the role
of volunteerism in the development of civil
society and the social economy, in particular in
the development of social innovations, which
are now widely expected to overcome the cri-
sis and further develop the country, cannot be
overestimated.

Therefore, volunteerism is of a public nature.
According to V.V. Vashkovych, in understand-
ing the concept of "volunteering”, the legisla-
tor has not fully considered the factor of public
coverage, which is an important and necessary
feature for its definition, and proposed to define
such activities as “voluntary, socially oriented,
non-profit activities implemented in civil soci-
ety, carried out by volunteers through the pro-
vision of volunteer assistance” (Vashkovych,
2018, p. 5).

The experience of volunteering demon-
strates the charitable nature of the work. The
desire to help is one of the basic human dis-
tinguishing features. The ability and skill to
be useful by demonstrating one's professional
qualities sometimes overlap with career inter-
ests. As a result, the volunteer movement,
based on high and noble goals, is now a trend
at the societal level. Volunteers come to the aid
of victims of war, earthquakes, fires and floods,
provide assistance to the disabled and elderly,
etc., and are increasingly reported in the media.

Volunteerism is a powerful social move-
ment that has its own organisations in all coun-
tries of the world, which has long outgrown
national borders and the scope of volunteer
labour, and year by year the work of volun-
teers is becoming an increasingly important
resource for the development of the global
economy (Liakh, Bezpalko, Zaveriko, Zvierieva,
Zimovets, 2001, p. 139). The level of develop-
ment of volunteerism is one of the factors con-
tributing to the development of democracy in
a country. International practice reveals that
the State, relying only on its own public insti-
tutions created exclusively by itself, without
involving the broadest segments of society, is
unable to cope with the variety of problems aris-
ing in the world.

The volunteer movement, as evidenced by
the experience of European countries develops
within the so-called third sector. Governments
of many countries use the resource of volunteer-
ing by financing its projects to implement state
programs regarding support for youth, to solve
social problems. The coordinator for partici-
pation in international volunteer programs is
the European Volunteer Service (EVS), which
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selects the project, sends and receives organisa-
tions, helps prepare all the necessary documents
for participation in the program and opening
visas (Official website of the European Volun-
tary Service, 2020). Volunteerism has no reli-
gious, racial, age or even political boundaries.
Numerous transnational platforms and networks
of volunteer non-profit organisations engage
hundreds of millions of people annually in their
projects and programs (Dutchak, 2007, p. 92).

As with any phenomenon that becomes
widespread and massive, the volunteer move-
ment is based on a legislative framework. Legal
regulations on this issue were adopted first in
individual countries and later at the interna-
tional level. The most illustrative is the position
of the General Assembly, which, allowing for
the Recommendations of Economic and Social
Council resolution 1997/44 of July 22, 1997,
at its 52nd session, adopted the following deci-
sions on the spread of the volunteer movement:

— to encourage Governments, as well as
volunteer organisations public, governmental
and non-governmental organisations to cooper-
ate;

— to outline ways to improve the work,
cooperation and popularisation of activities;

— to develop a program of work (the united
organisation of volunteers) (Vainola, Kapska,
Komarova, 2002).

The UN General Assembly Resolution
55/57 of September 24, 2002 strongly encour-
ages all governments to promote the develop-
ment of volunteerism.

Both the State and entire society are inter-
ested in volunteerism, which is reflected in
the adoption of appropriate measures to pro-
mote volunteering.

In Ukraine, volunteerism relations are regu-
lated by a number of legal instruments, the main
of which is Law of Ukraine "On Volunteering"
No. 3236-VI of April 19, 2011 (Law of Ukraine
On Volunteering, 2011). Volunteering is defined
as a form of charity, voluntary, socially oriented,
non-profit activities carried out by volunteers
through the performance of work, provision
of services free of charge by volunteers (volun-
teer assistance).

Since the adoption of this Law, eight
laws of Ukraine have been adopted to amend
and supplement it. Unfortunately, there have
been repeated cases of legislators reacting to
solve problems in this field rather than pre-
venting them. For example, in 2015, the trends
in volunteering in the area of the operation
and measures to counter the armed aggres-
sion of the Russian Federation in Donetsk
and Luhansk regions were expanded, but it was
not taken into account that after a short period
of time the Anti-Terrorist Operation turned
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into a Joint Forces Operation. Subsequently,
the obligation to pay a one-time financial assis-
tance in case of a volunteer’s death or disability
received in this area was established, etc.

Currently, a new major problem has arisen
in Ukraine, which has led to a sharp intensi-
fication of the volunteer movement and, as
a result, has exposed new flaws and gaps in
the legal and regulatory framework for vol-
unteering. On February 24, 2022, in connec-
tion with the military aggression of the Rus-
sian Federation against Ukraine, martial law
was introduced by Presidential Decree No.
64,2022, initially for a period of 30 days,
and later extended several times and contin-
ues to this day. The following areas of vol-
unteering have gained urgency, importance
and expansion: logistical assistance to mili-
tary personnel and territorial defence forces,
search and purchase of medicines, humani-
tarian aid, its delivery to the areas of military
operations and liberated settlements, free
accommodation of internally displaced per-
sons due to the loss of housing, its restoration,
repair, installation of windows, etc. According
to research, almost every second Ukrainian
is or has been involved in volunteer assis-
tance, not to mention the assistance of most
countries in the world in these activities. In
Ukraine, the volunteer movement has reached
an unprecedented level. The war has made sig-
nificant adjustments to the processes of vol-
unteering, which, unfortunately, again require
an appropriate response from the legislator
after the fact.

According to experts, the main ones as
of 2020 were as follows.

— lack of financial support for volunteer-
ing from the state: the Budget Code of Ukraine
does not contain provisions to support public
initiatives in the field of volunteering and, as
a result, there are no expenditures in the state
and local budgets for it;

— lack of a state targeted program to pro-
mote volunteering;

— age restrictions on persons engaged
in volunteerism and a low level of children's
involvement in it;

— lack of state support for persons engaged
in volunteerism in the form of compensation for
daily expenses of volunteers (engaged by local
governments) and travel expenses to the place
of volunteering;

— low level of involvement of Ukrainian
and international volunteers in working with
executive authorities and local self-govern-
ment bodies, etc. According to reform experts,
the main reason for this is the lack of an effective
mechanism for interaction between volunteers
and public officials [7].
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3. Directions for improving the legal
and regulatory framework for volunteering in
Ukraine

In order to overcome these and other
challenges in the context of armed aggres-
sion against Ukraine, people's deputies devel-
oped Draft Law of Ukraine "On Amendments
to the Law of Ukraine "On Volunteering" to
support volunteerism" No. 7363 of May 10,
2022 [8]. The main positions of this draft law
are as follows: to expand the areas of volun-
teering in times of war in order to overcome
the consequences of the military aggression
of the Russian Federation against Ukraine; to
identify forms of state support for volunteerism
in the form of: a) legal, financial, organisational,
methodological, and informational assistance to
volunteers, specialised organisations and insti-
tutions; b) development and implementation
of nationwide targeted programs to support
the development of volunteering and volun-
teer training, etc.; volunteer training; extension
of the payment of one-time financial assistance
in case of death or disability to volunteers
engaged in activities to counter the armed
aggression of the Russian Federation through-
out Ukraine and its individual localities. Obvi-
ously, one of the challenges for the volunteer
movement today is the need to ensure at least
relative physical safety for volunteers. How-
ever, almost every day in the news feed we
read stories of volunteers who, under fire, risk
their lives and health to deliver humanitarian
supplies to people who need food, water, med-
icine and are unable to provide for themselves.
Unfortunately, many of the volunteers are
killed, maimed and injured in the course of their
mission. Therefore, the aforementioned provi-
sion in the law shall contribute to the social pro-
tection of volunteers and their families (Kakh-
nova, 2022).

The Committee on Human Rights, De-oc-
cupation and Reintegration of the Temporarily
Occupied Territories in Donetsk and Luhansk
Regions and the Autonomous Republic
of Crimea, the City of Sevastopol, National
Minorities and  Interethnic  Relations,
the Committee on Social Policy and Protection
of Veterans' Rights, the Main Legal Department
of the Verkhovna Rada of Ukraine, central exec-
utive authorities, other institutions and organi-
sations made many professional and reasonable
suggestions and comments on this legislative
initiative (Draft Law of Ukraine On Amend-
ments to the Law of Ukraine "On Volunteer-
ing and Support for Volunteering", 2022). We
would like to express own thoughts on this draft
law.

Primarily, the focus should be on the expan-
sion of the areas of volunteer assistance. First,

"providing citizens who have suffered as a result
of an emergency of a man-made or natural
nature, a special period, legal regimes of emer-
gency or martial law, the anti-terrorist opera-
tion, the Joint Forces Operation, measures to
ensure national security and defence, resist-
ance and deterrence of the armed aggression
of the Russian Federation against Ukraine, as
a result of social conflicts, accidents, as well as
victims of criminal offenses, refugees, and inter-
nally displaced persons". We believe that spec-
ification and linkage to the cases of providing
such assistance in the form of the Joint Forces
Operation, implementation of measures to resist
and deter the armed aggression of the Russian
Federation against Ukraine are unnecessary, as
they narrow the scope of the law, are not uni-
versal and do not provide for a possible change
of the aggressor country, the name of the spe-
cial operation, etc. In this regard, we propose
to exclude the words "the Russian Federation"
from the article so that volunteer assistance
can be provided regardless of who the aggres-
sor country is. The same rationale can be
applied to another area, "providing volunteer
assistance to the Armed Forces of Ukraine,
other military formations, law enforcement
agencies, public authorities during a special
period, the legal regime of a state of emergency
or martial law, the anti-terrorist operation,
the Joint Forces operation, the implemen-
tation of measures to ensure national secu-
rity and defence, resistance and deterrence
of the armed aggression of the Russian Feder-
ation against Ukraine", where we also consider
such clarifications unnecessary. Second, with
regard to the provision of volunteer assistance
to overcome the consequences of a fire, natu-
ral disaster, catastrophe, hostilities, terrorist
act, armed conflict, or temporary occupation, it
should be noted that it duplicates the existing
provisions of the Law. It is proposed to remove
the phrase "fire, natural disaster, catastrophe”
since these grounds are already provided for by
the Law in Article 1, Part 3, subparagraph 7, in
the form of "consequences of emergency situa-
tions of man-made or natural nature". Third, we
believe that the proposed area of "providing vol-
unteer assistance for the restoration of Ukraine
after the armed aggression of the Russian Fed-
eration against Ukraine” contains the phrase
"restoration of Ukraine”, which contradicts
the principle of legal certainty and covers
the previous areas of volunteering. Therefore,
it is proposed to clarify that such assistance
should be directed to the restoration of critical
infrastructure (in accordance with the provi-
sions of the Law of Ukraine "On Critical Infra-
structure"), removing the phrase "the Russian
Federation against Ukraine". Fourth, an area,
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"providing volunteer assistance to overcome
the consequences of the armed aggression
of the Russian Federation against Ukraine,"
should be excluded, as it repeats the provisions
of the previous areas of volunteering as provid-
ing assistance to overcome the consequences
of hostilities, terrorist acts, armed conflict,
and temporary occupation.”

In addition, we believe that some pro-
visions of the draft law require clarification
of terminology. In particular, it is proposed
to establish a rule according to which "State
and local authorities and their officials shall
facilitate an enabling environment for vol-
unteering, increase its public prestige...".
We believe that the term "social prestige”
is more appropriate in this context, as it is
more stable and relevant. Its definition can
be found in encyclopaedic dictionaries. This
is "the recognition of the special social sig-
nificance and value of a particular phenome-
non based on its correlation with the system
of norms and values characteristic of a given
social community. A highly valued phenom-
enon is endowed with special attractive-
ness, desirability, and is the source of certain
feelings, intentions, and actions of people,
including the desire for recognition, approval
of the existing social status, and identification
with a particular social community. Prestige
is manifested in the prestigiousness of cer-
tain objects. Prestige is a regulator of social
behaviour and has an impact on the decisions
of actors of a particular group in the com-
munity, leading to its special attractiveness
and desirability" (Semigin, Ivanov, 2003).

Unfortunately, the draft law under consid-
eration does not cover other equally impor-
tant directions for the legal and regulatory

framework for volunteering in Ukraine: legal-
isation of volunteer organisations, guarantees
of combining volunteerism with the main place
of work, interaction of volunteer organisations
with local public administration bodies, organ-
isation of control over volunteering, spending
and use of volunteer assistance, introduction
of objective assessment of the quality of volun-
teer assistance, stimulation of volunteer move-
ments, regulation of competitive procedures
among volunteer organisations, etc.

4. Conclusions

Today, state authorities and local govern-
ments, relying only on their own organisational
structures and material resources, are unable to
cope with the variety of problems arising from
the military aggression against Ukraine with-
out the involvement of the broadest segments
of the population, including those formed in
the form of volunteer movements. The attempts
of lawmakers to regulate new social relations
caused by the needs of today, in the form
of the adoption of the Draft Law of Ukraine "On
Amendments to Law of Ukraine "On Volunteer-
ing" to support volunteerism” No. 7363 of May
10, 2022, will certainly contribute to positive
changes in this field, but only partially.

This Project needs to be finalised in terms
of identifying new areas of volunteer assis-
tance, facilitating an enabling environment for
its implementation, raising its social prestige,
supporting and encouraging volunteerism in
Ukraine, as well as additional legal and regula-
tory framework for the legalisation of volunteer
movements, their interaction with local public
administration bodies, organisation of control
over volunteering, spending and using volun-
teer assistance received, objective assessing
the quality of volunteer assistance, etc.
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HAIIPSIMU BIOCKOHAJIEHHS ITPABOBOTO PETY.TIOBAHH I
BOJIOHTEPCbKOI AIAJIbHOCTI B YKPAIHI
B YMOBAX BOEHHOI'O CTAHY

Anorauis. Mema. Meta cTaTTi — PO3IJISTHYTH CyYaCHUE CTAH Ta BUBHAYNTH HANIPSIMU YIIOCKOHAJIEHHST
IIPABOBOTO PETYJIIOBAHHS BOJIOHTEPCHKOI ISITTBHOCTI B YMOBAX BOEHHOTO CTaHYy 3 YPaXyBaHHSAM Iit0401
HaTerep 3aKOHOTPOEKTHOI po6oTH Y il chepi. Pesyavmamu. PosrisiyTo cydacHUI CTal Ta BU3HAYe-
HO HAIPSIMHN YIOCKOHAJIEHHS TIPABOBOTO PETYJIOBAHHS BOJOHTEPCHKOI MisAIbHOCTI B YKpaiHi B yMOBax
BOEHHOTO cTaHy. J{0CBi/l BOJOHTEPCHKOT AiSIBHOCTI T10Ka3ye Oiaroiiiny crpsiMoBanicth poboru. IIpar-
HEHHsI JI0IIOMOTTH — Of[Ha 3 a30BHX JIIO/ICBKUX BifMiHHOCTEIL. MOKIUBICTD Ta BMIHHSI OYTUH KOPUCHIM,
BUSIBJISTIOUH €BOI TIpoheciiiti KOCTi, yacoM mepeTHHAIOThCS 3 Kap €pHUMHT iHTepecamu. HaromommyeTsces,
1[0 PiBeHb PO3BUTKY BOJIOHTEPCTBA € OJIHUM i3 (DAaKTOPIB, 1[0 CIPUIIOTH PO3BUTKY JIEMOKPATii B KpaiHi,
a JIepKaBa, CIUPAIOYKCh JIUIIE Ha BJIACHI IHCTUTYIIT Ta pecypcu, Oe3 3arydeH st HAUUPIINX BEPCTB CyC-
HIJIbCTBA HE 3[IaTHA BIOPATUCS 3 PISHOMAHITHICTIO IPOGJIeM, 110 BUHUKAIOTh Y CBIiTi, 0COOJIMBO Mij yac
Biitnn. Koncraryerbcs, 1o 1movyaTok BificbkoBoi arpecii npotn Yxpainu 24 mororo 2022 poky cripuyu-
HUB Ta BUSIBUB HU3KY IJI00aJbHUX TPOGJIEM Ta HACHi/IKIB, 3 SKUMH cy6’ekram my6 iaHoi agMinicTparrii
JIOTIOMATa€ BIIOPATUCS BOJOHTEPCHKUIN PyX, SIKUI OTPUMAB MacIuTabu BCeyKpaiHChKOIO Ta MisKHAPOLHO-
T, 1110 BUMAra€ BiJl lep:KaBy HaJIeKHOTO TIPABOBOTO PETYJIIOBAHHS BOJIOHTEPCHKOI isdibHOCTi. Ha ocHOBI
M0JIOKEHb YMHHOTO 3aKOHO/IABCTBA, I0CATHEHD HAYKH aJIMIHICTPATHBHOTO TIPaBa PO3IJIAHYTO HONO0KEHHS
[Tpoexty 3akony Ykpainu, SIKUMH BHOCATHCSI 3MiHHU Ta JIONOBHEHHS 70 3akoHy Yipaian «[Ipo Bomon-
TEPChKY JisIbHICTh». BUCIOBIEHO BiIaCHI MipKYyBaHHSI CTOCOBHO PO3MINPEHHS Ta YTOUHEHHS TePMiHO-
JIOTi1 3alPOIIOHOBAHNX HANPAMIB HA/[AHHA BOJOHTEPCHKOI JIOTIOMOTH, a caMe IMI0JI0 3aKPIlVIeHHS iX K
VHIBepCcabHUX, sIKi 0 He 3ajiesKanu Bijl cUTyaTMBHUX ocobauBocTeil (cy6’exta arpecii, Miciid i 3ailicHeH-
Hs ToI10). Bucnosxu. Harosonieno Ha nporajHax 3aKOHOJABYOTO PEryJIIOBAHHS Ta 3aKOHONPOEKTHOI
pobGoTH y Wil cepi B yacTHHI Jerajisanii BOJIOHTEPCHKUX PYXiB, iX B3a€MO/Iii 3 MiCIEBUMU OpraHaMu
1y 6utiHOl agMiHicTpaii, opradizanii KOHTPOJIIO 32 BOJOHTEPCHKOIO AiSUIBHICTIO, BUTPAYAHHSIM Ta BUKO-
PUCTAHHAM OTPUMAHOI BOJOHTEPCHKOI ZOMOMOTH, 3alIPOBAZKEHHAM 00’ €KTUBHOTO OIIHIOBAHHS AKOCTI
HaJIaHH$ BOJIOHTEPCHKOI JIOTIOMOTH TOIIIO.

KiouoBi cioBa: BOJIOHTEPCHKA Jis/IBHICTD, BOJIOHTEDP, BOJIOHTEPCHKA JIOMIOMOTa, HAIIPSIMU  HAJIAaHHS
BOJIOHTEPCBHKOI JIOIIOMOTH, BOJIOHTEPCHKUH PyX.
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HUMANITARIAN COMPONENT
OF THE NATIONAL SECURITY OF UKRAINE:
CONTENT OF THE CONCEPT

Abstract. Purpose. The purpose of the article is to formulate the concept and content of humanitarian
security as a component of Ukraine's national security. Results. The study examines the content and concept
of humanitarian security, and its role as a component of Ukraine's national security. The concepts proposed
by some scholars are cited, for example, L. Chuprii considers humanitarian security in the context
of the conceptual foundations of security policy in the humanitarian sector, refers to it as a component
of national security, and proposes to consider it in institutional and functional aspects. I. Zdioruk suggests
that in relation to the concept of security, the term "humanitarian” has a double meaning, namely, from
a sociological perspective, it is associated with a person and society, and from a political science perspective,
as an antithesis of the production and technological sector. O. Neimark understands humanitarian security as
the state of protection of national values, traditions, way of life and cultural and spiritual heritage of the people,
physical and mental health of the nation, free self-identification of citizens, social groups and countries,
which ensures sustainable development of society, timely detection, prevention and neutralisation of real
and potential threats to national interests in the humanitarian sector. Conclusions. To sum up, allowing for
the scientific literature covered in the study and the analysis of the country's security sector, it is advisable to
supplement paragraph 1 of Article 1 of the Law of Ukraine "On National Security of Ukraine”, which provides
for the key terms, the concept of "humanitarian security” with its subsequent definition as follows: "protection
of national interests in the fields of culture, science, education, medicine, social security, information, public
morality, youth and sports from external, internal and hybrid threats, the facilitation by the security
and defence sector entities of a safe environment for citizens to exercise their rights to educational, medical,
cultural, social, information, administrative services and other services in the humanitarian sector provided
by state authorities, local self-government bodies, institutions and organisations”.

Key words: national security, humanitarian security, content and concept, legislation, administrative
and legal framework.

1. Introduction

In the current situation in Ukraine, due to
external risks and the existential and permanent
threat from Russia, national security issues are
of particular importance. The Law of Ukraine
"On National Security of Ukraine" defines
national security as the protection of state
sovereignty, territorial integrity, democratic
constitutional order and other national inter-
ests of Ukraine from real and potential threats,
and the law also uses the term military secu-
rity (protection of state sovereignty, territorial
integrity and democratic constitutional order
and other vital national interests from military
threats); public security and order (protection
of vital interests of society and individuals,
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human and civil rights and freedoms, ensuring
which is a priority task of the security forces,
other state bodies, local self-government bodies,
their officials and the public, which take coordi-
nated measures to realise and protect national
interests from threats); state security as pro-
tection of state sovereignty, territorial integrity
and democratic constitutional order and other
vital national interests from real and poten-
tial non-military threats) (Law of Ukraine On
National Security of Ukraine, 2018), but there
is no mention of the concept of humanitarian
security in the law, which is a significant gap in
national security, as well as the administrative
and legal framework for this issue. Therefore,
the chosen topic is of great relevance.

© E. Sydorova, 2022
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The humanitarian sector of the coun-
try and the specificities of its proper admin-
istrative and legal framework have always
been under focus by domestic legal schol-
ars, among whom the greatest basis for
the formation of the conceptual foundations
of public and legal framework for the humani-
tarian development of Ukrainian society was
made by Yu.V. Klymchuk, V.I. Diachenko,
1.V.Chekhovska,O.V.Zakharova,N.B.Novytska,
V.0O. Morozova, V.V. Karlova, O.A. Zadykhailo,
I.H. Thnatchenko, Yu.V. Yakymets, V.S. Shestak,
Yu.L. Yurynets and other scientists. Despite
the significant theoretical and practical con-
tribution of scientific works, their fragmenta-
tion and incomplete analysis of the consistency
and integrity in the formulation of the concep-
tual framework for humanitarian public pol-
icy of Ukraine made it impossible to cover all
the features of administrative and legal frame-
work for its formation and implementation.

The purpose of the article is to formulate
the concept and content of humanitarian secu-
rity as a component of Ukraine's national secu-
rity.

2. Legal and regulatory framework for
humanitarian security

Current Ukrainian legislation does not pro-
vide for a normative definition of the concept
of "humanitarian security”. For this purpose,
it is necessary to understand the conceptual
and categorical apparatus, namely, how the con-
cept of humanitarian security, or the humanitar-
ian component of Ukraine's national security, is
considered in the scientific literature.

It should be noted that some researchers use
the term "socio-humanitarian” security, which
is defined as "the protection of vital interests,
values, culture of a person and citizen, society,
and the state, facilitating an enabling internal
and external environment for the proper level
and quality of life of a person and the popula-
tion of the entire country; development of social
and spiritual values of a person and society; real-
isation of the basic strategic goals of sustainable
development of the state based on the human-
itarian dimension of social processes, where
the highest value is a person, as well as for-
mation of worldview and value orientations
of a person (individual) as the main condition
for the development of his/her social culture,
social activity and realisation of social poten-
tial" (Horbatiuk, 2016, p. 41).

1. Zdioruk suggests that in relation to
the concept of security, the term "humani-
tarian” has a double meaning, namely, from
a sociological perspective, it is associated with
a person and society, and from a political sci-
ence perspective, as an antithesis of the produc-
tion and technological sector. The researcher

understands humanitarian security as a system
of methods and procedures for ensuring human-
itarian security, human potential, and life sup-
port structures in crisis and conflict situations
(emergencies, hostilities, external manipulative
influences, including provocative ones), as well
as during stabilisation and rehabilitation when
a person is overcoming the crisis (Neimark,
2021).

This definition is quite apt, especially in
terms of emphasising the importance of ensur-
ing humanitarian security in the context of hos-
tilities, which is relevant for Ukraine, as well as
manipulative influences, as we know, the Rus-
sian Federation has long been waging a hybrid
war, namely, trying to impose the ideals of total-
itarianism among Ukrainians, etc.

Instead, V. Pirozhenko gives, in our opinion,
a too abstract definition of humanitarian secu-
rity as "the degree of protection of vital inter-
ests of social and political actors determined
by their specific worldview and value orien-
tations” (Pyrozhenko, 2005, p. 31). However,
the author clarifies that the priority of security
in the humanitarian sector should be the forma-
tion of worldview and value orientations among
the population that create sustainable moti-
vations for maintaining national identity
(Pyrozhenko, 2005, p. 31). Indeed, the forma-
tion of national identity is an important compo-
nent of humanitarian security.

O. Neimark understands humanitarian secu-
rity as the state of protection of national values,
traditions, way of life and cultural and spiritual
heritage of the people, physical and mental
health of the nation, free self-identification
of citizens, social groups and countries, which
ensures sustainable development of society,
timely detection, prevention and neutralisation
of real and potential threats to national interests
in the humanitarian sector (Neimark, 2021).
The researcher considers the concept of human-
itarian security in several dimensions: 1) secu-
rity of physical and mental health of a person;
2) security of the possibility of free self-identi-
fication of citizens, social groups and countries;
3) security of citizens and countries in terms
of development opportunities and, in general,
the ability to choose the future. In addition,
the researcher defines the humanitarian secu-
rity system, which she proposes to understand
as "a functional system that reflects the pro-
cesses of interaction between objects, actors,
ideological, theoretical and legislative frame-
works, goals, objectives, state bodies, public
organisations, officials and individuals who bear
full responsibility for the formation of a given
level of humanitarian security of Ukraine, as
well as a set of forces and means that function
in favour of ensuring the humanitarian security
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of the country on the necessary level” (Neimark,
2021).

The researcher clarifies the concept
of "humanitarian security system" as "an organ-
isational system of bodies, forces, and means
of various organisations that are responsi-
ble for ensuring humanitarian security. The
humanitarian security system is a component
of the national security system" (Neimark,
2021).

According to O. Neimark, the mechanism for
ensuring humanitarian security is a set of state
institutions and civil society structures, as well
as practical measures, levers, incentives, ways
of action to identify and organise (attract) the nec-
essary and sufficient material, spiritual, human
resources, integration of various spheres of society
in order to achieve the tasks of ensuring humani-
tarian security of Ukraine (Neimark, 2021).

3. Security policy in the humanitarian sec-
tor

In the context of the regional component
of making public policy, M.I. Baiuk defines
humanitarian security from the perspective
of the state of protection of the humanitar-
ian potential, information space of the region;
national interests of citizens, their rights, free-
doms, physical and mental health, morality,
spirituality, intellectuality, public activity from
internal and external threats. Moreover, secu-
rity policy in the humanitarian sector is rightly
defined as an enabling environment facilitated
by the authorities and public institutions in
the region for the development of its human
potential through equal access of all citizens
to quality education, health care, development
of culture and spirituality, ensuring the right to
timely and objective information, preservation
of historical and ethnic traditions, prevention
and counteraction to threats to the humanitar-
ian sector (Baiuk, 2018).

From the perspective of public administra-
tion in the field of national security, the author's
team, edited by H. Sytnyk, provides an interpre-
tation of the concept of "humanitarian security”
in the Dictionary-Reference as follows: "the
protection of goals, ideals, values and traditions,
way of life and culture of a person, social groups,
entire society, which ensures their normal life,
sustainable functioning, in particular, the obser-
vance of the rights and freedoms, regardless
of race and gender, ethnicity, language and reli-
gion" (Sytnyk, Poshedin, Shevchenko, 2016,
pp. 10-11).

L. Serhieieva considers humanitarian secu-
rity as a state of protection of a person, family,
nation; their goals, ideals, values and traditions,
way of life and culture; sustainable necessary
and sufficient promotion and development
of human rights and fundamental freedoms for
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all, regardless of race, language and religion
(Nikitenko, 2012, p. 303).

Although the researchers provide reason-
able and extensive concepts of humanitarian
security and the content of State security pol-
icy in the humanitarian sector, such definitions
and content are given in the context of stud-
ies in political science, public administration,
and national security. Next, we should consider
the concept and content of humanitarian secu-
rity from the administrative and legal aspects
and establish a concept that can be used from
the perspective of administrative law in the Law
"OnNational Security of Ukraine". Furthermore,
it should be emphasised that the issue of human-
itarian security as a component of national secu-
rity is not mentioned in scientific acts, while
humanitarian security is an important separate
component of national security.

Allowing for the scientific literature covered
in the study and the analysis of the country's
security sector, it is advisable to supplement
paragraph 1 of Article 1 of the Law of Ukraine
"On National Security of Ukraine", which pro-
vides for the key terms, the concept of "human-
itarian security” with its subsequent definition
as follows: "protection of national interests in
the fields of culture, science, education, medicine,
social security, information, public morality, youth
and sports from external, internal and hybrid
threats, the facilitation by the security and defence
sector entities of a safe environment for citizens to
exercise their rights to educational, medical, cul-
tural, social, information, administrative services
and other services in the humanitarian sector pro-
vided by state authorities, local self-government
bodies, institutions and organisations"

Thehumanitariancomponent of national secu-
rity is ensured through the administrative power
of public administrators. The State exercises this
power influence on social relations through legal
means in order to organise, consolidate, protect
and develop, as well as to influence the behaviour
and consciousness of citizens by proclaiming their
rights and obligations, establishing certain per-
missions and prohibitions, approving certain legal
acts, etc. (Hizhevskyi, Holovchenko, Kovalskyi,
2003, p. 369). O. Druchek writes: "administrative
and legal framework is proposed to be understood
as the implementation by the state, through a set
of special mechanisms, of the ordering of social
relations, their legal consolidation, protection,
realisation and development” (Druchek, 2013,
pp. 126-127).

According to O. Oliinyk, legal means are
legal phenomena embodied in the instruments
for establishing subjective rights, obligations,
benefits, prohibitions, incentives, rewards
and actions related to the technology of realisa-
tion of rights and duties (Oliinyk, 2015, p. 66).
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Some administrative law scholars advocate
this well-established position on the definition
of legal means as instruments of the adminis-
trative and legal framework for relevant phe-
nomena and processes, distinguishing among
them prescriptions (imposing a direct legal
obligation to perform certain actions under
the conditions provided for by a legal provi-
sion), prohibitions (imposing direct legal obli-
gations not to perform certain actions under
the conditions provided for by a legal provi-
sion), permits (providing legal permission to
perform certain actions under the conditions
stipulated by the provision, or to refrain from
doing them at will) (Kolpakov, 1999; Pastukh,
2020). Instead, 1. Berezovska suggests the fol-
lowing types of administrative and legal means:
1) permitting; 2) registration; 3) administrative
and legal coercion (Berezovska, 2012). O. Oli-
inyk considers the content of administrative
and legal means of legal framework and public
administration (in the context of information
security) as a set of legal mechanisms and meth-
ods and ways of establishing and exercising full
powers by state bodies of all branches of gov-
ernment aimed at ensuring information security
of an individual, society, and the State (Oliinyk,
2015, p. 66).

The administrative and legal framework is
considered by scientists as an ordering of social
relations by the bodies authorised by the state,
their legal consolidation by means of legal pro-
visions, protection, implementation and devel-
opment, and a narrow understanding depends
on the social relations in question (Humin, Pri-
akhin, 2014, p. 48).

Relying on the scientific developments
in the field of administrative law regard-
ing the concept and content of administra-
tive and legal framework, the administrative
and legal framework for humanitarian security

should be understood as the activities of secu-
rity and defence sector entities regulated by
administrative and legal provisions in the form
of a special administrative and legal mechanism
regulating public relations regarding protection
of national interests in the fields of culture, sci-
ence, education, medicine, social security, infor-
mation, public morality, youth and sports from
external, internal and hybrid threats, to comply
with international standards of humanitarian
development of society and to meet the human-
itarian interests of every person.

4. Conclusions

Therefore, humanitarian security should
be defined as an integral set of genetic, demo-
graphic, social, psychological, spiritual, moral,
and legal components of Ukrainian statehood.
Its effective provision is possible only through
the use of administrative and legal instru-
ments by the authorised public administration,
which form the basis for making public policy
in the humanitarian sector, which can be effec-
tively implemented only under structural insti-
tutional changes characterised by long-term
positive trends in the sustainable development
of Ukrainian society and overcoming negative
factors and the relevant threats to Ukraine's
humanitarian security.

It is necessary to prove the need to recog-
nise humanitarian security as a component
of national security and one of the main pri-
orities of public policy, and in this regard, it is
proposed to:

1) to legislate the list of threats to national
interests as a set of destructive factors that neg-
atively affect the development of the humani-
tarian sector of the State;

2) to identify ways and mechanisms for
implementing the main directions of public
policy in the field of humanitarian security in
the National Security Strategy of Ukraine.
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ADMINISTRATIVE SUPERVISION OF PERSONS
RELEASED FROM PLACES OF DEPRIVATION
OF LIBERTY AS A DIRECTION OF PREVENTION
OF THE NATIONAL POLICE

Abstract. Purpose. The purpose of the article is to define the purpose of establishment and forms
of proceedings and to clarify the characterising features of administrative supervision of persons released
from places of deprivation of liberty. Results. The article reveals the main purpose of the National Police's
administrative supervision of persons released from places of deprivation of liberty, which, according to
current legislation, is to reduce the level of recidivism. It is emphasised that such activity of the National
Police as administrative supervision in the course of its implementation should, in addition to prevention,
ensuresocial adaptationofapersonreleased from placesof deprivationofliberty and subject toadministrative
supervision. The author distinguishes the forms of administrative supervision of persons released from
places of deprivation of liberty and the features characterising such activities. It is emphasised that
administrative supervision is a measure of individual prevention of recidivism and a means of socialisation
of persons who have been deprived of liberty. The conditions for establishing and the procedure for
applying administrative supervision shall be enshrined and regulated by law. The current legislation
regulating the procedure for establishing and exercising administrative supervision of persons released
from places of deprivation of liberty does not ensure the effectiveness of its implementation by police
officers. Conclusions. It is concluded that the social relations between the staff performing administrative
supervision and the person under supervision are of an executive and administrative nature. Administrative
supervision is aimed at preventing offenses, i.e., it is of a preventive nature. Administrative supervision
implies personal restrictions for a person released from places of deprivation of liberty established by
an authorised state body and the subsequent control measures to ensure compliance with these restrictions.
Administrative supervision is based on administrative and legal relations in which one party is vested with
power and the other party is, accordingly, vested with the obligation to comply with the established rules
and restrictions.

Key words: supervision, administrative supervision, National Police, prevention, person released
from places of deprivation of liberty.

1. Introduction imposed on persons released from places of dep-

Administrative supervision of the police,
as a form of prevention, remains a topical area
of scientific research and discussion in modern
administrative law.

The Constitution of Ukraine No.
254x/96-BP as of 28 June 1996 guarantees
freedom of movement, free choice of residence,
the right to leave the territory of Ukraine, with
the exception of restrictions established by
law, for any person who is legally on the terri-
tory of Ukraine (Constitution of Ukraine Law,
1996). One of these restrictions on freedom
of movement is the administrative supervision

© 1. Tomilina, 2022

rivation of liberty.

European integration processes, adap-
tation of national legislation to European
Union law in the field of law enforcement,
introduction of the theory of human-cen-
teredness in the field of public administration
increases the role of prevention of the National
Police, which occupies a key position in
the field of administrative supervision of per-
sons released from places of deprivation of lib-
erty. This, in turn, actualises scientific research
to clarify the nature and conditions of such
administrative supervision.
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The various aspects of administrative
supervision of persons released from places
of deprivation of liberty were under study in
the works by scholars, such as: V.B. Averianov,
D.M. Bakhrakh, Yu.P. Bytiak, V.V. Halunko,
V.M. Harashchuk, O.V. Dzhafarova, A.V. Mar-
tynov, B.Y. Nastiuk, V.I. Olefir, S.I. Skvortsov,
A.Kh. Stepaniuk, S.H. Stetsenko, V.I. Trubnikoy,
Yu.M. Frolov, R.V. Shahiieva, O.N. Yarmysh,
and others.

The purpose of the article is to define
the purpose of establishment, forms of pro-
ceedings and to clarify the characterising fea-
tures of administrative supervision of persons
released from places of deprivation of liberty.

2. The legal and regulatory framework
for administrative supervision of persons
released from places of deprivation of liberty

The effective Law of Ukraine "On admin-
istrative supervision of persons released from
places of deprivation of liberty" No. 264/94-BP
as of December 01, 1994, defines administrative
supervision as a system of temporary compul-
sory preventive measures to monitor and con-
trol the behaviour of individuals released from
places of deprivation of liberty, performed by
the National Police. The tasks of administrative
supervision are defined by the Law as preven-
tion of criminal offenses by individuals released
from places of deprivation of liberty and the cor-
rectional influence on them (Law of Ukraine On
Administrative Supervision of Persons Released
from Places of deprivation of liberty, 1994).

Relying on the content of thislegal provision,
the main purpose of administrative supervision
is to reduce the level of recidivism. According to
the legislator, this task can be realised through
systematic supervision of the behaviour of a pre-
viously convicted person released from places
of deprivation of liberty and individual influence
on him/her by the National Police, application
of preventive measures provided for by law to
prevent the resumption of unlawful behaviour
and the establishment of criminal ties.

Analysing the measures of supervision
of the behaviour of persons released from places
of deprivation of liberty, 1.Y. Foinickii distin-
guishes two areas of this activity, the first is
coercive and designed mainly to ensure public
safety, such as police supervision; the second is
of a patronising nature and is designed mainly to
provide the released person with support in his/
her struggle against the difficulties and tempta-
tions of free life; that is, patronage (Foinickii,
1889).

In order to ensure the achievement of this
goal, to form a systematic vision of the essence
and content of any legal phenomenon, it is nec-
essary to study its meaning in the scientific field
from the other scholars’ perspectives.
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From the etymological perspective, "to
supervise” means to watch, to keep an eye on
someone or something for control, ensuring
order, etc.; to follow, observe for the purpose
of supervision (Busel, 2005, p. 707); observa-
tion for the purpose of inspection (Yaremenko,
Slipushko, 1999, p. 318).

According to A.O. Sobakar, supervision as
a legal instrument contributes to the achieve-
ment of proper (lawful) behaviour of all subjects
of law (enterprises, institutions, organisations,
citizens) in a particular sector of public admin-
istration (Sobakar, 2017, p. 120).

In O.A. Petrenko’s opinion, administra-
tive supervision of persons released from places
of deprivation of liberty is of an interdisciplinary
nature, as it is on a par with other rules of admin-
istrative supervision, control of compliance with
which is entrusted to the internal affairs bodies,
namely: traffic safety rules, rules of the permit
system, rules for holding mass cultural and sports
events, etc. (Petrenko, 2012, p. 325).

V.V. Karelin states that administrative
supervision, as an independent legal institution
for ensuring legality and discipline, implies sys-
tematic monitoring of the activities of objects
under supervision (persons with a criminal
record) that are not organisationally subordi-
nate to the supervisor, in order to verify com-
pliance with legal requirements and, in case
of violations of the established norms and rules,
to bring the perpetrators to legal responsibility
(Karelin, 2019, p. 82).

M.S. Studenikina defines administrative
supervision as a type of supervisory control, as
a form of active supervision accompanied by
the use of administrative power measures in cer-
tain cases (Studenikina, 1974, pp. 19-20).

Administrative supervision, as a way
to ensure legality, is a constant, systematic
monitoring by special state bodies (officials)
of the activities of public administration enti-
ties not organisationally subordinated to them
regarding their compliance with mandatory
norms, rules and standards in order to pre-
vent, detect and suppress offenses, restore
the established order and bring the perpetra-
tors to administrative responsibility (Sobakar,
2017, p. 124).

ES. Razarenov considers "administrative
supervision" as the basis of the activities of inter-
nal affairs bodies, defining it as systematic mon-
itoring by management bodies of the exact
and strict implementation of mandatory rules in
order to prevent, stop their violations, identify
and bring offenders to justice or apply public
pressure measures to them (Razarenov, Koti-
urgin, 1979, p. 10).

Given the content of the studied definitions
of administrative supervision, the main purpose
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of its implementation is to monitor the behav-
iour of the person under supervision in order
to prevent violations of the established norms
and rules of conduct. Meanwhile, given the pre-
ventive nature and preventive content of such
activities of the National Police as administra-
tive supervision, the focus should be on the fact
that in the course of its implementation, due
attention is not paid to the issue of social adap-
tation of a person released from places of dep-
rivation of liberty, over whom administrative
supervision is established.

The current legislation regulating the pro-
cedure for establishing and exercising admin-
istrative supervision of persons released from
places of deprivation of liberty does not ensure
the effectiveness of its implementation by police
officers.

3. Tasks of administrative supervision
of persons released from places of deprivation
of liberty

According to O.M. Holovko, adminis-
trative supervision should perform not only
the functions of ensuring that a person released
from places of deprivation of liberty complies
with prohibitions and restrictions, but also
of the formation of new value attitudes in such
persons, which is not provided for in the legis-
lation and within the framework of the activi-
ties of the bodies exercising such supervision.
Administrative supervision is mostly formal in
nature, which leads to a low level of its effective-
ness (Holovko, 2018, p. 127).

In S.I. Skvortsov’s opinion, the main factors
that negatively affect the effectiveness of admin-
istrative supervision of persons released from
places of deprivation of liberty are as follows:
1) the low level of legal culture and conscious-
ness of the persons under supervision, on the one
hand, and the National Police officers exercising
supervision, on the other; 2) formal performance
of their duties by district police officers and their
lack of motivation to improve their professional
skills; 3) insuflicient interaction of the pub-
lic administration in providing administrative
services to persons under supervision in order
to ensure their rapid social adaptation; 4) low
level of legal and regulatory support regulat-
ing public relations in the field of administra-
tive supervision of persons released from places
of deprivation of liberty; 5) insufficient control
of administrative supervision by the National
Police bodies; 6) low level of material and tech-
nical support and conditions for administrative
supervision of former convicts; 7) insufficient
number of district officers to ensure proper
administrative supervision (Skvortsov, 2018,
pp. 151-152).

Since administrative supervision is an active
observation by police officers of the behaviour

of an indefinite number of persons, it can be
performed in the form of direct visual observa-
tion, observation using special technical means
and devices, public, secret,scheduled or unsched-
uled inspections of compliance with the estab-
lished regime, as provided for in the Instruction
on the organisation of administrative supervi-
sion of persons released from places of depriva-
tion of liberty (Order of the Ministry of Inter-
nal Affairs of Ukraine, the State Department
of Penalties on the approval of the Instruction
on the organisation of administrative supervi-
sion of persons released from places of depriva-
tion of liberty, 2003).

Administrative supervision by the police
over persons released from places of depriva-
tion of liberty aims to: — prevent this category
of persons from committing crimes and other
offenses; — apply individual preventive (precau-
tionary) measures to these persons in order to
prevent reoffending and protect state and pub-
lic interests.

Moreover, human rights defenders argue
that administrative supervision is an additional
restriction of a person's rights beyond the court
verdict and in addition to the sanctions estab-
lished by law, which can be characterised as
a double punishment for the same act, for not
admitting guilt, etc. According to human rights
defenders, this leads to a violation of the consti-
tutional principles of justice and international
law in the field of human rights.

However, supporters of the other perspec-
tive, allowing for the rights of persons released
from places of deprivation of liberty, emphasise
the importance of ensuring the proper realisa-
tion of the constitutional rights of other persons
who are significantly affected by the unfavour-
able crime situation in the country. In their
opinion, it is the prevention of a high level
of recidivism, rather than the desire to infringe
on the rights of former prisoners, that underlies
the essence and tasks of administrative super-
vision of the police as a preventive measure
against repeated crimes and other offenses.

It should be noted, as the practical experi-
ence of administrative supervision of the police
shows, that actual supervision of the behaviour
of a person released from places of deprivation
of liberty begins before making the relevant
decision on its establishment. After all, admin-
istrative supervision is established on the basis
of a reasoned decision of a competent author-
ity that has sufficient information and grounds
specified in the law to make a decision to estab-
lish supervision of a person.

The administrative supervision performed
by the police should be so thoroughly organised
and conducted that it enables to timely detect
signs of an offense in the behaviour of a per-
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son released from places of deprivation of lib-
erty during preventive work and to respond in
a timely manner to establish administrative
supervision.

Administrative supervision, allowing for
its tasks and content, is to ensure, by means
and methods determined by law, the imple-
mentation of generally binding provisions
established or authorised by the state, both
at the level of law and bylaw.

Administrative supervision is performed in
forms as follows:

— registration and accounting of a person
subject to administrative supervision;

— periodic inspections, enabling to control
the state of the person subject to administrative
supervision;

— constant surveillance, for a person under
supervision to have a sense of continuous con-
trol and to keep him/her from committing
an unlawful act;

— study and analysis of the behaviour
of the object under supervision and of informa-
tion obtained in the course of administrative
supervision.

4. Conclusions

Given the results of scientific research, it
can be noted that administrative supervision
of persons released from places of deprivation
of liberty by the National Police, as activities

of a preventive nature and precautionary con-
tent, is endowed with special features that char-
acterise its content and determine its essence.

1. Administrative supervision is a meas-
ure of individualised prevention of recidivism
and a means of socialisation of persons who have
been deprived of liberty.

2. The conditions for establishing
and the procedure for applying administrative
supervision shall be mandatory and regulated
by law.

3. The social relations between
the staff performing administrative supervision
and the person under supervision are of an exec-
utive and administrative nature.

4. Administrative supervision is aimed
at preventing offenses, i.e., it is of a preventive
nature.

5. Administrative supervision implies per-
sonal restrictions for a person released from
places of deprivation of liberty established by
an authorised state body and the subsequent
control measures to ensure compliance with
these restrictions.

6. Administrative supervision is based on
administrative and legal relations in which one
party is vested with power and the other party
is, accordingly, vested with the obligation to
comply with the established rules and restric-
tions.
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AJIMIHICTPATUBHUIA HATJISI/T 3A OCOBAMM, 3BI/IbPHEHNMH
3 MICIIb IIO3BABJIEHHA BOJIL, K HAIIPSIM IIPEBEHTUBHOI
AIAJIbHOCTI HATOHAJIBHOI ITOJITIII

Anoranis. Mema. Mera crarti nosisira€ y BU3HauY€HHI MeTU BCTAHOBJIeHHsI, (DOPM TPOBAJKEHHST
Ta 3'SICyBaHHI XapaKTEPU3YIOUNX O3HAK aMiHICTPATHBHOTO HATJISALY 32 0COOAMM, 3BITHHEHUMIE 3 MiCITh
1036aBJieHHst BoJii. Pesyvmamu. Y crarti po3KPUBAETHCS OCHOBHA MeTa 3iilicHenHs: HaiioHaibHOIO
MOJIIEI0 aAMiHICTPATUBHOTO HArJISIAY 3a 0coOaMU, 3BIIBHEHMMK 3 MICIlb 11030aBJeHHS BOJI, AKa 3a
3MICTOM YMHHOTO 3aKOHO/[ABCTBA TIOJISATAE Y 3HIKCHHI PIBHS 3JI0YMHHOCTI, 1110 MAE PEIUUBHIN XapakK-
tep. Haromomyernes, 1mo taka aissipHicTs HamionansHol nodminl, K afMiHICTPaTUBHUN HATJIA/, ¥ XOi
ii TIpoBa/KEHHS MOBUHHA, KPIM MPO(IIAKTHKH, 3a0€3MeYnTH COolliabHy afanTaiiio 0cobu, 3BiTbHEHOT
3 MicIlb 11030aBJIeHHs BOJI, Ha/l IKOI0 BCTAHOBJEHO a/IMIHICTPaTHBHMUIA HAIJISAA. ABTOPOM BUILJISIOTHCS
(hOpMU TIPOBAIIKEHHS AIMIHICTPATMBHOTO HATJISLY 33 0COOAMU, 3BIJIbHEHUMU 3 MiCIlb 11030aBJICHHS BOJII
Ta 03HAKH, 1110 XapPaKTEePU3YIOTh TaKy AisabHicTb. Harosomeno, 1o aaminicrpatuBHUI HArJIs/ BUCTYIIA€
MipOIO THAMBIAYaTbHOT TPOMITAKTHKY PEIUAMBHOT 3JI0YMHHOCTI Ta 3ac060M coltiasmizariii ocib, siki Gy
11036aBJIeH] BOJI. YMOBU BCTAHOBJICHHS Ta MPOLEAYPa 3aCTOCYBAHHS aMIHICTPATUBHOIO HATJISILY MA€
000Bs13K0BE HOPMATHBHO-IIPABOBE 3aKpilljieHHsT Ta pery noBatus. CydyacHe 3aKOHOIABCTBO, SIKUM PerJia-
MEHTOBAHO MOPS/I0K BCTAHOBJICHHS Ta TIPOTIE/AYPY 3AIHCHEHHS a/MIHICTPATHBHOTO HATJISITY HAT 0COOAMH,
3BLIIbHEHUMU 3 MiCI[b 1030aBJIEHHS BOJII, He 3a0e3ieuye eheKTUBHICT HOTO POBA/KEHHS IIPAIliBHIUKAMU
nouinii. Bucrogxu. 3pobieHo BUCHOBOK, 1O CYCIIIbHI BIIHOCHHH, IO CKJIAJAIOThCS MiK Cy6 €KTOM ajiMi-
HICTPATHBHOTO HATJISIIY Ta MiJHATTISAAHOI 0C06010, MAIOTh BHKOHABYO-PO3MOPSAYMIA XapakTep. AMi-
HICTPATUBHUI HAIJISAl MA€ HA METi MONEPEKEHHS IPABOIOPYIIeHb, TOOTO HAJICHUI IPEBEHTHBHUM
XapakTepoM. AJIMIHICTPATUBHUI HATJISA/ TI0JISITAE Y BCTAHOBJIEHHI YIOBHOBAKEHUM OPraHOM JiepsKaBu
[ePCOHANBHUX 0OMEKeHb /It 0co0M, SIKa 3BilbHEHA 3 MiCIb 1030aBJIeHHs BOJI, Ta 3/iliCHEHHS B Maii-
GYTHHOMY KOHTPOJIbHUX 3aXOJiB HA MPEAMET JOTPUMaHHs 11X 0O0MeskeHb, OCHOBY aMiHICTPATHBHOIO
HarJsily CTaHOBJIATD a/IMiHICTPATHBHO-TIPABOBI BIIHOCHHM, B SIKUX OJlHA CTOPOHA HAJliJIeHa BJIAJHUMU
MOBHOBAKEHHSMI, a 1HIITA BIIMOBIIHO Ha/l/IeHa 000B'I3KOM JOTPHMAHHS BCTAHOBJICHUX TIPABHIT Ta 00GMe-
JKEHb.

KuouoBi ciroBa: Haruisizl, ajiviHicTpatuBHuil Haruisiz, HarfionanbHa 1modiiist, npeBeHTHBHA JiSLIbHICTb,
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THE CONCEPT AND CLASSIFICATION
OF AUTHORISATION PROCEDURES
IN THE TELECOMMUNICATIONS SECTOR

Abstract. Purpose. The purpose of the article is to formulate the concept and classification
of authorisation procedures in the telecommunications sector. Results. Authorisation is considered to be
an integrating basis for regulating the relevant types of activities. Administrative authorisation directly
determines the essence and content of the legal regime for the relevant activities. The specific purpose
of certain regimes shall be defined by law, while it is important that the authorisation procedure does not
repeat the rest of the regulatory procedures for the activities of entities. Authorisation is required only if
the state establishes special administrative legal regimes for certain activities or the use of relevant facilities.
The essence of authorisation is not to grant a person the right to perform actions that are prohibited,
but to ensure that the activities are qualified and safe. From the legal perspective, authorisation has all
the characteristic features of an administrative act. It is an individual legal act of the authorised executive
body on recognition or state confirmation of the initiation, transfer, restriction or termination of rights to
the objects of the authorisation system or to perform certain activities. Authorisation is a specific legal act
of state recognition and consolidation of the rights to perform activities and use objects that shall be under
state supervision. Authorisation procedures in the field of telecommunications by the nature of the actors
can be classified into: general, the actors thereof may be any natural persons and legal entities (for example,
TV and audio broadcasting); special, the actors thereof may be a limited list of persons. Conclusions. Permits
as legal means regulating the telecommunications sector are links that ensure interaction and integration
of all levels and elements of the regulatory system. The introduction of permits as a legal method regulating
the telecommunications sector ensures the integrity of the information sphere, which is being improved
in accordance with certain laws. If the laws of development of the telecommunications and information
sectors are ignored, the efficiency of telecommunications systems in all sectors of society's life is reduced.

Key words: authorisation, legal and regulatory framework, law, legal act, actor, full powers.

1. Introduction permitting authorities, administrators and busi-

The authorisation system is one of the most
important legal institutions. The current admin-
istrative legislation does not provide alegitimate
definition of a permitting authority, administra-
tive authorisation, administrative authorisation
system, administrative authorising activities,
authorising administrative and legal regime,
administrative authorisation procedures, etc.
Therefore, it is necessary to refer to scientific
works to understand the issue of the authori-
sation system, authorisation and authorisation
procedures.

As noted above, there is no single definition
of the term "authorisation system" in Ukraine.
The legislation defines the authorisation system
within the scope of economic activities as a set
of relations regulated by law that arise between
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ness entities through the issuance of permits
(Law of Ukraine "On the authorisation system in
the field of economic activities," Article 1, para. 2
(Law of Ukraine On the authorisation system in
the field of Economic activities, 2005)). Accord-
ing to the Resolution of the Cabinet of Minis-
ters of Ukraine On approval of the Regulations
on the authorisation system (1992), the concept
of "authorisation system" is a special procedure
for the manufacture, acquisition, storage, trans-
portation, accounting and use of specific items,
materials and substances, as well as the opening
and operation of certain enterprises, workshops
and laboratories for the protection of public
interests and public safety.

Before the 1990s, the legal literature defined
the authorisation system as a set of rules that
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regulated the procedure for the manufacture,
acquisition, use, sale, transportation of certain
items and substances, and the opening and oper-
ation of individual enterprises. The authorisa-
tion system is undergoing intensive develop-
ment in the telecommunications industry due
to the transition to market-based regulating.

2. Specificities of development and estab-
lishment of the authorisation system

Thehistory of the development of the author-
isation system shows that the scope, types
and forms, as well as nature, of permits have
changed depending on the characteristics
of social relations and other factors.

Scholars of administrative law theory
have repeatedly tried to formulate a unified
doctrine of authorisation procedures within
aparticular industry. The characteristic features
of the authorising and licencing system in vari-
ous fields have been studied, and the categories
of the authorisation system, its characteristic
features and attributes have been considered.

O. Kharytonov, with regards to the con-
tent of the authorisation system, argues that
it is the State’s effective regulatory instrument
used by public authorities to guarantee stability,
welfare and security of the State and individual
citizens, which are achieved through systematic
solution of economic, social, administrative,
political and legal issues (Kharytonov, 2004).

D. Denysiuk studied the licensing
and authorisation system with regards to func-
tioning of the police (internal affairs bodies) as
a type of activities carried out by certain bod-
ies within the framework of the procedure for
the acquisition, transportation, storage, use
and sale of strictly defined items and substances,
as well as the opening and operation of certain
enterprises and organisations in order to ensure
personal public safety and public order (Deny-
siuk, 2010).

According to Yu. Sahaidak, the authorisa-
tion system is, on the one hand, a set of social
relations, regulated by legal provisions, between
actors vested with public authority, and on
the other hand, legal entities and natural per-
sons to grant permits for activities and control
compliance with the rules to ensure personal,
public and state security (Sahaidak, 2016).

The authorisation system in administrative
law is a type of State administrative relations,
the essence thereof is permission, recognition
of an official type of admission of entities to
activities where professional implementation
of various qualification and administrative
requirements is necessary to avoid negative
consequences.

The authorisation system is a form of prelim-
inary control over the legality of acquiring spe-
cial legal capacity, the legal status of the actor

of the authorisation system, the current moni-
toring of meeting the requirements for the per-
mitted activities, and the subsequent legal ter-
mination of the permitted activities.

The authorisation system should be consid-
ered as a system that is in the process of being
formed on the basis of legal relations of actors
regarding the legalisation of a particular
type of activities. The authorisation system
is the relationship of several entities that are
characterised by different public legal status
in terms of regulating and control at the time
of implementing activities within a particular
sector.

The authorisation system as activities
of public authorities cannot be recognised as
complete because such consideration reduces
the authorisation system to performing only
one control function. The authorisation sys-
tem is a set of legal relations that covers not
only the control function, but also the function
of legal provision, termination of legal viola-
tions, etc.

The analysis of these opinions on the nature
of the authorisation system enables to formulate
the concept of the authorisation system, which
is understood as a set of activities of public
authorities aimed at granting actors which are
not vested with public authority with a pro-
longed permit to perform the relevant activities
requiring special legal authorisation, control
over compliance with special legislation by
these actors, termination of legal violations,
and deprivation of legal entities of carrying out
certain activities.

According to Ya. Voronin, the elements
of the authorisation system are:

1. Permission, that is, a specific procedure
of actions or behaviour of citizens, legal enti-
ties, state bodies and their authorised officials in
the field of the authorisation system, for the pur-
pose of the applicants' realisation of their sub-
jective rights.

2. The purpose of the authorisation system.

3. The object and subject matter.

4. Actors.

5. Legal regulations on which the authori-
sation system is based.

6. Control over compliance with the estab-
lished rules of the authorisation system by
authorised entities.

7. Bringing persons who violate the rules
of the authorisation system to the liability
established by law (Voronin, 2014, p. 81).

Therefore, the main component in terms
of terminology and legal use is authorisation.

Authorisation is considered to be an inte-
grating basis for regulating the relevant types
of activities. Administrative authorisation
directly determines the essence and content
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of the legal regime for the relevant activi-
ties. The specific purpose of certain regimes
shall be defined by law, while it is important
that the authorisation procedure does not
repeat the rest of the regulatory procedures
for the activities of entities. Authorisation is
required only if the state establishes special
administrative legal regimes for certain activi-
ties or the use of relevant facilities. The essence
of authorisation is not to grant a person the right
to perform actions that are prohibited, but to
ensure that the activities are qualified and safe.

From the legal perspective, authori-
sation has all the characteristic features
of an administrative act. It is an individual legal
act of the authorised executive body on rec-
ognition or state confirmation of the advent,
transfer, restriction or termination of rights
to the objects of the authorisation system or
to perform certain activities. Authorisation is
a specific legal act of state recognition and con-
solidation of the rights to perform activities
and use objects that shall be under state super-
vision.

Authorisation as an independent regulatory
means has been first distinguished by Kh.P. Yar-
maki, who notes that authorisation is between
law and prohibition in terms of the degree
of legal influence, but, unlike prohibition, it does
not prevent the engagement in business or other
activities (Yarmaki, 2006, p. 200). The essence
of authorisation is not to grant an individual or
legal entity the right to perform actions that are
prohibited, but to ensure qualified, technically
and technologically sound implementation
of the relevant activities.

Authorisation can be independent elements
of the legal and regulatory mechanism. In addi-
tion, it is not advisable to reduce authorisation
as administrative legal acts to supervisory acts.
They are independent administrative and legal
acts that vest legal entities with relevant powers.

Authorisation as an administrative and legal
act, by providing a legal entity with the author-
ity to perform a particular type of activities,
becomes a means of controlling and monitoring
the quality and quantity of entities in a certain
social sector, enabling to apply certain adminis-
trative methods of coercion in case of violations
of the law, and to prevent the unlawful actions
of entities.

Authorisation as a regulatory means has
a sectoral colouring. Subjective rights do not
arise from a law addressed to an indefinite num-
ber of persons, but from a legal act addressed
to a specific actor. An authorising regulatory
means can be used only if special organisational
structures are created that are vested with
authority, i.e. it combines a regulatory and indi-
vidual legal mechanism.

48

From a formal perspective, permits are
required only if the state establishes special
administrative and legal regimes for the rele-
vant activities. However, it is incorrect to assert
that the essence of these regimes is a relative
prohibition.

Certain authorising regimes for the relevant
activities have been formalised in law, but have
existed for decades. Modern legal theory, with
regards to authorisation as an administrative
category, has various approaches to understand-
ing its essence.

Moreover, authorisation in administrative
law is, on the one hand, the implementation
of a system of measures to grant business enti-
ties a permit for a certain type of business activ-
ities; on the other hand, authorisation is aimed
at the implementation by authorised bodies
of supervisory activities over compliance with
the requirements established by the current leg-
islation by economic entities.

The definition of the term "authorisation
procedures” stems from the broader term "legal
procedures”, the definition thereof is based on
the etymology of the term "procedure”.

A.V. Basov provides the following definition
of the term "legal procedure”: officially estab-
lished procedure for performing the relevant
activities (Basov, 2011, p. 3). N.V. Halitsyna
argues that from the legal perspective, a pro-
cedure is a procedure of actions, regulated by
a legal provision, or regulatory mechanism for
certain social relations within the scope of legal
application (Halitsyna, 2010, p. 166).

V.P. Tymoshchuk argues that
an administrative procedure can be recognised
as a legally established procedure for considera-
tion and resolution of individual administrative
cases by administrative bodies (Tymoshchuk,
2013, p. 147).

N.V. Halitsyna defines this concept a little
more deeply. She believes that an administrative
procedure is a legally established procedure,
rules and conditions for procedural actions
regarding the consideration, resolution and res-
olution of a certain administrative case within
the scope of public administration (Halitsyna,
2010, p. 167).

The use of the category "administrative
procedure” to refer to the functioning of public
administration bodies is a rather new category
for the national science of administrative law.
However, the correctness of using the category
of "administrative procedure” directly is due to
the following: first of all, the definition of the con-
cept of "procedure”. According to the explan-
atory dictionary of the Ukrainian language,
a procedure is an officially established sequence
of actions for the realisation or implementation
of something (Hrynchyshyn, 1999, p. 204).
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An administrative procedure can be defined
as a procedure established by law for consist-
ent procedural actions of the participants in
relevant administrative and legal relations
and the adoption of regulations to exercise their
rights and obligations.

The procedures for authorising activities, as
compared to the general concept of administra-
tive procedures, are determined by the subject
matter of the regulatory mechanism and its
specifics. Therefore, authorisation procedures
are a group of homogeneous administrative
and procedural provisions and the resulting
procedural actions consistently performed by
the authorised bodies (their duly authorised
persons) to consider an individual administra-
tive case at the request of an individual or legal
entity and to adopt an individual administrative
act as a permit or a decision to refuse to issue it
and its execution (Voronin, 2014, p. 82).

According to the Law of Ukraine On
the Authorisationsysteminthefield of Economic
Activities, Article 1, part 1 (Law of Ukraine On
the Authorisation system in the field of Eco-
nomic Activities, 2005), the authorisation sys-
tem in the field of economic activities is a set
of relations regulated by law that arise between
the permitting authority, administrator
and business entity through the issuance of per-
mits, reissuance, and revocation of permits.

According to the Law of Ukraine "On
the Authorisation system in the Field of Eco-
nomic Activities", Article 41, part 1, the pro-
cedure for authorisation procedure, reissuance
and revocation of permits by central executive
bodies and their territorial bodies is established
by the CMU upon submission of a separate per-
mitting authority, which has been agreed with
the authorised body.

According to the above law, Article 41,
Part 1, subpar. 4, the term for issuing permits is
up to ten business days, unless otherwise pro-
vided by law. Permits are issued free of charge
for an unlimited period of time, unless otherwise
provided by law.

Authorisation as a means of legal regulation
in the field of telecommunications is the links
that ensure the interaction and integration
of all levels and elements of the legal and reg-
ulatory system. Legal and regulatory systems
in the telecommunications sector have admin-
istrative and organisational, administrative
and legal, and information and communication
components. The specificity of the administra-
tive and legal component of the legal and reg-
ulatory mechanism is that permits are used on
the grounds of the relevant administrative
and legal regimes. The introduction of permits
as a legal method regulating the telecommuni-
cations sector ensures the integrity of the infor-

mation sphere, which is being improved in
accordance with certain laws. If the laws
of development of the telecommunications
and information sectors are ignored, the effi-
ciency of telecommunications systems in all sec-
tors of society's life is reduced (Bondarenko,
Pustova, 2017, pp. 79-80).

In order to provide the relevant services and,
if necessary, use the radio frequency spectrum,
business entities (legal entities and individuals)
shall apply to the relevant state authorities for
permits. In addition, a number of documents
required by the applicable law, which contain
relevant information confirming the ability
and opportunity to perform work and provide
services, shall be submitted to the relevant
authorities for consideration. In accordance
with Ukrainian law, in order to obtain vari-
ous permits, entities shall submit applications,
the forms thereof have been specially developed
and approved by authorised officials of State
bodies.

In the telecommunications sector, a permit
is an authorisation act that grants the right to
perform certain activities, acting as a "filter" for
legal entities in the telecommunications indus-
try. Allowing for the legal nature, authorisation
determines the essence and content of the legal
regime for certain activities, which covers:
the specifics of territories, objects, actors; spe-
cial status of the actor; special requirements
and conditions for activities or use of the object;
constant control (supervision) of meeting
the requirements of the regimes (Bondarenko,
Pustova, 2017, p. 76).

The authorisation system in the telecom-
munications industry, which is of an adminis-
trative and legal nature, is aimed at regulating
legal relations arising from the exercise of infor-
mation rights and freedoms, adjusts the scope
of permitted and prohibited economic and busi-
ness activities in the industry and protects
Ukrainian foreign economic interests.

The authorisation system in the field of tel-
ecommunications, in accordance with the cur-
rent legislation of Ukraine, covers the follow-
ing: issuance of permits for ship radio stations;
issuance of permits for the construction, recon-
struction, and operation of land-based tele-
communication lines when crossing the border
of Ukraine and in the border area; assignment
of radio frequencies or radio frequency channels
for civilian radio electronic equipment; registra-
tion of radio electronic equipment for the for-
mation of femtocells in IMT-2000/UMTS, 3G,
4G, etc. land-based mobile radio telecommu-
nication networks; licensing; registration; allo-
cation of radio frequency spectrum; allocation
and use of numbering resources; State registra-
tion of ownership of space-type communication
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facilities (communication satellites, including
dual-purpose ones); registration of transfer
of certain rights to space facilities; allocation
of telecommunication lines and their registra-
tion.

Therefore, the authorisation procedure is
the activities of public administration bodies
regulated by the rules of administrative pro-
cedure to resolve issues related to guarantee-
ing the exercise of the rights of legal entities
and individuals to perform and implement
relevant actions or engage in relevant types
of activities by issuing certain permits.

3. Classification of authorisation proce-
dures

Allowing for the specificities of legal rela-
tions of a permitting nature, the types of author-
isation procedures can be classified according to
the following criteria:

1) objectives;

2) actors responsible for the issuance of cer-
tain permits;

3) the subject matter of legal relations.

For example, depending on the objectives,
the types of authorisation procedures are as fol-
lows:

— Guaranteeing interested parties’ ability
to exercise subjective rights (for example, to
engage in a particular type of activities);

— Obtaining permits (licenses) relevant
activities by business entities.

Depending on the actors responsible for
issuing certain permits, the authorisation pro-
cedures are classified as follows:

1) those implemented by the National
Police;

2) those implemented by other State author-
ities (e.g., the Ministry of Education of Ukraine,
the Ministry of Health of Ukraine, etc. and their
structural subdivisions).

Depending on the subject matter of legal
relations, we can distinguish the following
authorisation procedures:

— for obtaining a permit to purchase, carry
and store firearms;

— for obtaining a permit to make and use
explosives and materials;

— for licensing in the educational sector;

— for issuing permits — licenses to make
and trade tobacco products, ethyl alcohol, alco-
holic beverages, etc. (Minka, 2017, p. 252).

V. Tkachenko generally classifies adminis-
trative permits, distinguishing between permits
and licenses (Tkachenko, 2006, pp. 10-11). The
legal literature identifies the following types
of authorisation: licenses, permits, special per-
mits, admissions, approvals, passes, special
passes, credentials, inspections, examinations,
attestations, accreditations, diplomas, certifi-
cates, quotas, special rights, passports, mandates.
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According to the studies by some scholars,
authorisation should be classified by criteria:

— validity period

— sectoral focus;

— the degree of mandatory nature;

— the nature and scope of rights and obliga-
tions arising from authorisation;

— the actor and nature of its competence;

— the object (Iesimov, 2013).

According to these criteria, authorisation
can be grouped into: registration; licensing,
which includes permits, special permits; confir-
mation of the status of a person (accreditation,
warranty); confirmation of the status of an item,
device, service (passport, certificate).

The reviews of existing classifications
of authorisation in administrative law enable
to assert that all classifications have a simi-
lar structure, with the only difference being
the presence of intermediate versions of permit-
ting acts. These classifications are common to
administrative law.

According to clause 34 of the List of per-
mits in the field of economic activities (Reso-
lution of the Cabinet of Ministers of Ukraine
On approval of the Regulations on the author-
isation system, 1992), permits include author-
isation to use the numbering resource in
accordance with the Law of Ukraine "On Tele-
communications".

With regard to the classification of author-
isation procedures in the telecommunications
sector, its crudity should be noted, so it is
advisable to develop a classification of author-
isation purposely for the telecommunications
sector, since this sector has specific character-
istics.

The provisions of the Laws of Ukraine
"On telecommunications”, "On the authorisa-
tion system in the field of economic activities"
and "On licensing of economic activities" make
it clear that relations in the telecommunications
industry include those related to:

— creation and operation of telecommuni-
cation infrastructure (design and construction
of telecommunication networks have their own
specifics and are only partially regulated by
the construction legislation);

— the use of telecommunication resources
of the radio frequency spectrum (numbering,
addressing, radio frequencies), technological
facilities of the telecommunication infrastruc-
ture;

— operation of the Internet;

— provision of telecommunication services
on the territory of Ukraine.

In accordance with the provisions
of the laws, the classification of authorisation
procedures in the telecommunications sector
should cover: the creation and operation of all
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telecommunications networks and telecommu-
nications facilities; the use of radio frequency
spectrum; and telecommunications services.
The classification is based on the division
of the telecommunications sector into certain
subgroups, depending on the field of tech-
nological activities (Bondarenko, Pustova,
2017, p. 78).

The classification of authorisation pro-
cedures in the telecommunications sector by
the nature of regulated technological processes
includes:

— Registration of the use of specific equip-
ment and radio frequencies;

— Authorisation of the right to perform
special works.

The first category of authorisation proce-
dures includes: issuance of permits for shipboard
radio stations; assignment of radio frequencies
or radio frequency channels for civilian elec-
tronic equipment, etc.

The second category includes issuance
of permits for construction, reconstruction,
and search work for the design of telecommu-
nications lines; allocation of radio frequency
spectrum; allocation and use of numbering
resources, etc.

Authorisation procedures in the field of tele-
communications by the nature of the actors can
be classified into:

a) general, the actors thereof may be any
natural persons and legal entities (for example,
TV and audio broadcasting);

b) special, the actors thereof may be a lim-
ited list of persons.

In addition, authorisation procedures in
the telecommunications sector can be classified
by their validity period:

— one-time, for construction and search
works, other actions that are limited in time;

— long-term, which entitle the holder to
perform activities in the telecommunications
industry for a certain period and may be revoked
only in case of violation of the rules of conduct-
ing activities.

Authorisation in the field of telecommuni-
cations can be classified according to the cri-
terion of territorial effect on the territory of:
a) the state; b) a separate administrative-terri-
torial unit.

The above grouping of authorisation proce-
dures enables to systematise the existing types
of administrative authorisation procedures
in the field of telecommunications, dividing
them according to the essential characteristics
of the permitting act (Bondarenko, Pustova,
2017, p. 79).

4. Conclusions

Permits as legal means regulating the tel-
ecommunications sector are links that ensure
interaction and integration of all levels and ele-
ments of the regulatory system.

The introduction of permits as a legal method
regulating the telecommunications sector
ensures the integrity of the information sphere,
which is being improved in accordance with cer-
tain laws. If the laws of development of the tel-
ecommunications and information sectors are
ignored, the efficiency of telecommunications
systems in all sectors of society's life is reduced.
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Anotauisi. Mema. Metoto crarti € GopMyJIOBaHHST TOHATTS Ta Kiacugikariii M03BLIHHUX TIPOIETYP
y ccepi TesmekomyHikartiil. Pe3yavmamu. J[03Bin pO3TIAMAEThCS K iHTETPyIOUYa OCHOBA B peraMeHTarlii
BI/ITTOBI/THNX PI3HOBUIB AisIbHOCTI. besmocepesinbo afiMiHICTpAaTHBHIM /I03BOJIOM BH3HAYAETBHCST CYTHICTH
Ta 3MICT IOPUAMYHOTO PEKUMY peaiizaliii BiAmOBiAHOI AisibHocTi. MeTa TIeBHUX PeKiMiB Ma€ OyTH BU3HA-
YeHa HOPMATHBHO, BOHOYAC BAKIIIBO, abU MOPSIIOK JI03BUILHOTO TUITY HE [IOBTOPIOBAB PEIITY PETYJTIOI0YNX
npoueayp AistibHocTi cy6'ekTiB. JI03B0sM HEOOXIHI JIMIIE Y BUMAAKY ACP/KABHOTO BCTAHOBJICHHS! OCOOIMBUX
A[IMIHICTPATUBHIX MPABOBUX PEXKUMIB peatisallii MeBHOI JiSIbHOCTI UM 3aCTOCYBaHHSI BIAOBIAHIX 00 EKTIB.
CyTHicTb 103B0JIy Y HaJaHHi 0coli He Ipasa peaisyBaTh i, 110 3a00pOHEHO, a y 3a0e31ederHi 31iHCHeHHS
HisIbHOCTI KBasTi(hiKoBaHOI I Ge3redHol IPUpoIn. 3 IPUAMIHOrO GOKY I03BOJLY IPUTAMAHHI BCI XapakTepHi
pUCH aIMiHICTPaTUBHOTO akTy. HuM rocrae iHAUBIMya IbHWI TIPABOBUIT aKT YHOBHOBAsKEHOTO BUKOHABYOTO
Opramy MOJI0 BUSHAHHS YH JPKABHOTO I ITBEP/IKEHHST BUHHKHEHHS, IEPEXO/LY, OOMEIKEHHST Uit TIPUTTMHEHHS]
1paB Ha 00'EKTH CUCTEMHU JI03BLIBHOTO XapaKTepy Ui Ha Peaslizalliio IeBHOI [isuibHOCTi. J[03BOJIOM € crielu-
(biunumil IPaBOBUIT AKT JIEPKABHOTO BI3HAHHS 1 3aKPIiTJIEHHS TIPAB HA PeATi3alliio IisIbHOCTI, 3aCTOCYBAHHST
00’eKTiB, KOTPi MalOTh TlepedyBaTH 11/l AepkasHuM Harsgom. Knacudikaitist 103BibHAX 1poneayp y cepi
TeJIEKOMYHIKAIII 32 XapakTepoM cy0'eKTiB: 3arajibHi, cy('eKTaMu IKUX MOKYTh OyTi Gy/b-stki pisuui it opu-
JIMYHI 0coOM (HAIPUKJIAL, 3/IHCHEHHSI TeTe- i ayMioTpaHCIsILi ); CrierianbHi, Cy6 eKTaMu sIKHX Moske Gy Ti oOMe-
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REORGANISATION OF SPECIAL PURPOSE FORCES
AND ITS IMPACT ON CRIME CONTROL UNDER
CRIMINAL LAW IN THE FIRST HALF OF THE 1920S

Abstract. Purpose. The purpose of the article is to study the process of reorganisation of Special
Purpose Forces and its impact on crime control under criminal law in the first half of the 1920s. Results.
It is emphasised that one of the signs of the Soviet leadership's orientation towards intensifying repressive
activities was the reorganisation of Special Purpose Forces. In 1922, the convoy guard from the People's
Commissariat of Justice, and later the border guard units were transferred to the NKVD, which meant
the practical completion of the process of reforming the troops of the State Political Directorate on the eve
of the formation of the USSR. Structurally, it was as follows: a) internal troops (units and subdivisions
directly assigned to the bodies of the State Political Directorate); b) convoy guards; ¢) border guards. Their
total number exceeded 100 thousand people. It is revealed that employees of the State Political Directorate
collected and sent the necessary information to state institutions, conducted agent surveillance of political
opponents and suspicious individuals, groups and organisations both in the country and abroad; issued
permits to travel abroad and enter the country; expelled "unreliable” foreign citizens; and reviewed postal
and telegraphic and other correspondence; suppressed armed counter-revolutionary protests with the help
of troops of the State Political Directorate; conducted inquiries and sent cases of uncovered criminal acts
to the judiciary for hearing and registered persons found and suspected of crimes, "unreliable" personnel
of state institutions, industrial enterprises, command and administrative staff of the Red Army; conducted
statistical and analytical development of the accumulated materials. Conclusions. It is concluded that
the establishment and strengthening of the repressive apparatus created a solid platform for the formation
of the Soviet totalitarian regime, which used the mechanism of crime control to implement the idea of state
paternalism, strengthen the power of the ruling elite and economic transformations aimed at maximising
nationalisation of production.

Key words: State Political Directorate, Border Guard Administration, military guard, abuse of
power; bribery.

1. Introduction

One of the signs of the Soviet leadership's
orientation towards intensifying repressive
activities was the reorganisation of Special Pur-
pose Forces. In 1922, the convoy guard from
the People's Commissariat of Justice, and later
the border guard units were transferred to
the NKVD, which meant the practical com-
pletion of the process of reforming the troops
of the State Political Directorate on the eve
of the formation of the USSR. Structurally, it
was as follows: a) internal troops (units and sub-
divisions directly assigned to the bodies of State
Political Directorate); b) convoy guards;
¢) border guards. Their total number exceeded
100 thousand people. Almost 30% were sta-
tioned in Ukraine. Since then, the troops have

©S. Sabluk, 2022

become an integral part of the law enforcement
and repressive state mechanism (Borodych,
1999). Moreover, the Fundamentals of Criminal
Procedure of the USSR and the Union Repub-
lics, adopted by the Central Executive Com-
mittee of the USSR in 1924, provided for a res-
ervation that the prosecutor's right to release
unjustifiably arrested persons did not apply to
those arrested by the United State Political
Directorate (hereinafter — the ODPU) (Abra-
menko, Amons, 2006, p. 13).

The issues that are important both in the-
oretical and practical aspects for understand-
ing the crime control process were raised in
the works by O.M. Bandurka, Y.A. Helfand,
L.M. Davydenko, A.I. Dolhova, A.P. Zakaliuk,
A.E Zelenskyi, O.M. Lytvak, P.P. Mykhailenko,
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V.M. Popovych. The role and importance
of the scientific heritage of Ukrainian and for-
eign scientists, their proposals and recommen-
dations on the organisation of counteraction to
crime are of high value, but it should be noted
that the problem of historical and legal analysis
of crime control under criminal law in Ukraine
in 1922-1960 has not yet been under a compre-
hensive study.

As a result, the purpose of the article is to
study the process of reorganisation of Special
Purpose Forces and its impact on crime control
under criminal law in the first half of the 1920s.

2. Organisation of Special Purpose Forces

The troops of the GPU-ODPU occupied
a special place among the specialised bodies.
During 1922, they were deprived of the func-
tions of protecting railway facilities, vehicles
and cargo, and industrial enterprises. Accord-
ing to a Resolution of the All-Union Central
Executive Committee of January 3, 1923,
a convoy guard corps was added to the GPU
troops, which was tasked with guarding places
of detention and escorting arrested and impris-
oned persons.

From 1 January 1923, according to a Resolu-
tion of the RSFSR Council of People's Commis-
sars of September 27, 1922, the Ukrainian SSR
GPU was subordinated to the border troops.
Podillia, Volyn, and Odesa border detach-
ments were created. The most numerous
parts of the GPU troops were the internal
troops, responsible for guarding the prem-
ises of the highest state and party institutions
and were used to fight banditry. In the first half
of the 1920s, the number of internal troops was
reduced to one 4th Ukrainian regiment. There
were military formations with a special status,
a Special Purpose Detachment subordinated to
the head of the Administrative and Organisa-
tional Department of the GPU of the Ukrain-
ian SSR, and guard detachments and teams
of the FC of the GPU of the Ukrainian SSR.
According to a Resolution of the All-Union
Central Executive Committee of March 22,
1922, the head of the GPU of the Ukrainian
SSR was considered the commander of the GPU
troops. Direct management was carried out by
the Headquarters and the Political Department
(the Inspectorate since 1923) of the troops
ofthe GPU of the UVO. In 1926, with the estab-
lishment of the Department of Border Guard
and the GPU troops, the leadership of the inter-
nal and border troops of the GPU was united.
The Resolutions "On the military protection
of enterprises” and "On the paramilitary pro-
tection of industrial enterprises and state
buildings" adopted by the Council of People's
Commissars of the USSR on May 12, 1927,
were important for expanding the functions
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of the GPU troops. Military guards were
introduced at enterprises and institutions that
were important for the defence of the Ukrain-
ian SSR, and they were included in the troops
of the GPU-ODPU. The paramilitary guards
were subordinated to the Supreme Council
of National Economy of the Ukrainian SSR
and the GPU of the Ukrainian SSR (Okipniuk,
2002, p. 11).

The reorganisation of the Cheka into
the DPU was accompanied for some time by
serious restrictions on the agency's powers. In
particular, since 1922, extrajudicial verdicts
of Chekist bodies were reviewed by a commis-
sion consisting of representatives of the DPU,
the Supreme Tribunal, and the KNU. All crimi-
nal cases of speculation, official and other crimes
had to be transferred to revolutionary tribunals
or people's courts according to their jurisdic-
tion. The People's Commissariat of Justice was
entrusted with control over the observance
of the law by the GPU (Website of the Central
State Archive of Public Associations: cdago.gov.
ua). However, the Resolution of the congress
of NKVD employees on V. Balytskyi's report
"On the next tasks of the NKVD and its local
bodies" stated that the NKVD bodies were not
satisfied with the reorganisation. It was empha-
sised that 1923 reorganisation of the People's
Commissariat of Internal Affairs (hereinafter —
NKVD) led to a narrowing of the scope and con-
tent of its work (Website of the Central State
Archive of Public Associations: cdago.gov.ua).

In 1924, discussions about the status
of the NKVD became widespread. The rea-
son for the resumption of local discussions
about the expediency of the NKVD was
the ODPU'’s circular letter No. 75365 of May
22,1924, signed by Deputy Head of the ODPU
Yahoda and addressed to the heads of the pro-
vincial departments of the DPU, which pro-
posed to submit the issue of complete merger
of the police and detective services with
the DPU and the disbandment of the NKVD
for discussion by the regional executive com-
mittees. The Odesa and Podillia regional exec-
utive committees recognised this decision as
appropriate, while others opposed it (Website
of the Central State Archive of Public Associa-
tions: cdago.gov.ua).

The issue of terminating the NKVD on
the initiative of the ODPU was discussed
by the Politburo of the Central Commit-
tee of the RCP, which unanimously rejected
the proposal to disband the NKVD. Based on
this resolution, the NKVD of the RSFSR not
only fully retained all its functions, but also
extended its activities to Ukraine (Website
of the Central State Archive of Public Associa-
tions: cdago.gov.ua).
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However, the analysis of documents related
to the reorganisation of the GPU and NKVD
suggests that dissatisfaction with the results
of the reorganisation was subjective and deter-
mined by the ambitions of the leadership of these
bodies and the desire of the top party leader-
ship to maintain competition in the field of law
enforcement and special services, including to
limit the possibility of concentrating their lead-
ership in one hand.

After the reorganisation of security agen-
cies and temporary restrictions on their rights,
the country's leadership gradually returned
repressive functions to the GPU. The rationale
for this decision was the need to counteract mass
manifestations of "banditry," one of the reasons
for which was the Soviet government's unbal-
anced economic policy and selective applica-
tion of punishment to the "proletarian strata
of the population” compared to the "exploit-
ing classes." In March 1922, the Politburo
of the Central Committee of the RCP/b/
granted the GPU the right to directly deal with
persons found guilty of armed robbery, crim-
inal offenders, and repeat offenders captured
with weapons. On April 14, 1922, the Polit-
buro of the Central Committee of the CP(b)U
decided to grant the GPU the right to directly
repress and pass extrajudicial sentences, with
the consent of the Central Executive Com-
mittee, up to and including the death penalty,
in cases involving crimes committed by GPU
employees, repeat offenders, captured with
weapons, participants in armed demonstrations
or counterrevolutionary organisations aimed
at the violent overthrow of the Soviet system
(Kulchytskyi, 1996, p. 257).

On 27 April 1922, the GPU was entitled to
execute on the spot a "bandit element” captured
while committing a crime. On 10 August 1922,
the Central Executive Committee granted
the GPU the right to apply administrative
exile abroad or to certain areas of the RSFSR
against those under its supervision. Such deci-
sions were made by the Special Commission,
which had the right to decide on the expulsion
or detention of anti-Soviet political party mem-
bers and repeat offenders. Under the NKVD
of the Ukrainian SSR, such a commission began
operating on September 6, 1922 (Website
of the Central State Archive of Public Associa-
tions: cdago.gov.ua).

The Soviet government's punitive policy
toward the Ukrainian peasantry brought cer-
tain results. The documents of the Cheka-DPU
reflect the history of the gradual extinction
of the insurgency. In the first half of 1922,
the emergency authorities conducted 539 oper-
ations in which 40 detachments and 29 under-
ground organisations were liquidated, 895

people were arrested, 53 atamans were killed
and 69 captured, 830 and 2049 members
of the armed opposition were arrested, and 18
machine guns, 2741 rifles, and 346 revolvers
were seized (Arkhiiereiskyi, Bazhan, Bykova,
2002, p. 251). During the same period, the state
security agencies arrested 3,546 people on
charges of "banditry," 523 of whom were exe-
cuted. By the end of the year, 111 organised
opposition groups with a total of 2,634 mem-
bers were ended, 341 atamans were arrested,
and 1,232 people were convicted of participat-
ing in "banditry." However, as of July 1, 1922,
the GPU authorities in Ukraine had more
than 80 insurgent groups with a total of 1,500
fighters, including 17 groups in Volyn, 11 in
the Podillia province, 12 in the Kyiv province,
5 in the Kharkiv province, 7 in the Poltava
province, and 8 in the Kremenchuk province.
The activities of the GPU bodies were aimed
at ending the insurgency, but the number of its
participants gradually decreased only for eco-
nomic reasons, when the peasantry, convinced
of the benefits of the NEP, gradually withdrew
from supporting the opposition. As of April
1, 1923, according to the GPU, there were 26
separate armed groups in Ukraine with a total
of 168 people (Website of the Central State
Archive of the Supreme Bodies of Government
and Administration of Ukraine: tsdavo.gov.ua).

In November 1923, the Joint State Polit-
ical Directorate of the USSR (ODPU) was
established. The ODPU's regulations stated
that the state security agencies acted on
the basis of the Resolutions of the Central
Executive Committee of February 6 and Octo-
ber 16, 1922, and the Resolution of the Pre-
sidium of the Central Executive Committee
of the USSR of November 2, 1923 (N.d., 1926,
pp. 9-12). Supervision over the legality
of the ODPU's actions was entrusted to
the prosecutor of the USSR Supreme Court.

3. The legal and regulatory framework for
reorganising Special Purpose Forces

According to the Regulations on
the ODPU, it had at its disposal special troops
in the number established by the Council
of Labour and Defence of the USSR. From
that time on, a fundamental reorganisation
of the state security and internal affairs agen-
cies began, the process of creating a Union-wide
security and punitive system with strict cen-
tralised control, in which an important role was
assigned to the internal and border troops. The
first legal document to publicise their functions
and tasks was the "Statute of the Special Ser-
vice of the ODPU Troops" (1924) (Borodych,
1999, p. 16).

DPU employees collected and sent the nec-
essary information to state institutions, con-
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ducted agent surveillance of political opponents
and suspicious individuals, groups and organi-
sations both in the country and abroad; issued
permits to travel abroad and enter
the country; expelled "unreliable” foreign cit-
izens; and reviewed postal and telegraphic
and other correspondence; suppressed armed
counter-revolutionary protests with the help
of troops of the State Political Directorate; con-
ducted inquiries and sent cases of uncovered
criminal acts to the judiciary for hearing and reg-
istered persons found and suspected of crimes,
"unreliable” personnel of state institutions,
industrial enterprises, command and adminis-
trative staff of the Red Army; conducted sta-
tistical and analytical development of the accu-
mulated materials (Website of the Central State
Archive of the Supreme Bodies of Government
and Administration of Ukraine: tsdavo.gov.ua).

In January 1923, Regulations on the Eco-
nomic Department of the DPU were approved,
thereof employees were responsible for identify-
ing organisations and individuals who opposed
the normal operation of economic institutions
and enterprises; combating economic sabotage
and abuse of power; bribery and mismanage-
ment; and malicious failure to fulfil obligations
under contracts with state bodies.

On 15 November 1923, the Central Execu-
tive Committee of the USSR granted the GPU
the right to consider cases of sabotage, arson,
explosions, and damage to machinery and mech-
anisms at state-owned enterprises at court hear-
ings of the ODPU board. During court hearings
on political crimes and espionage, a representa-
tive of the GPU was required to sit on the court.
However, secret employees of the DPU could
not be summoned to court as witnesses,
and other employees were summoned only as
a last resort (N.d., 1960, p. 118).

Cases initiated by the DPU were consid-
ered at extraordinary sessions of the Supreme
and provincial courts, where the State Political
Department had representatives. The DPU also
maintained detention facilities for no more than
100 prisoners at each local department. The
powers of the ODPU were further expanded
in 1924, when on 1 February 1924, the Presid-
ium of the USSR allowed the ODPU to use
administrative exile and deportation, to isolate
in camps persons accused of buying and hid-
ing bread products, "maliciously” raising their
prices, and persons accused of large-scale spec-
ulation. On 28 March 1924, Regulations on
the ODPU's rights in the field of administra-
tive expulsions, exile, and imprisonment were
approved. The circle of persons who could be
subjected to such punishment was expanded.
On 28 April 1924, by a decision of the Presid-
ium of the USSR Central Executive Commit-
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tee, the GPU received the right to resolve cases
on charges of "banditry" out of court. On 9 May,
the Presidium of the Central Election Com-
mission granted the ODPU authorised officials
the right to extrajudicially deal with "bandits"
and their assistants, as well as the right to evict
them from the area, imprison them for up to
three years, and apply the death penalty. The
Regulations on the NKVD of September 20,
1924, enshrined the interdepartmental statute
of the Special Commission, which dealt with
expulsion out of court. The right of expul-
sion was also granted to the Special Meeting
of the Board of the GPU of the Ukrainian SSR.
Moreover, on 1 October 1924, the provision
of March 28 was extended to persons who spec-
ulated in grain products in areas recognised as
unproductive (Bilas, 1994, p. 93).

The rights of the GPU of the Ukrain-
ian SSR were expanded in such areas as
the fight against banditry and counterfeit-
ing, control over the observance of secrecy,
and censorship. For example, the Resolution
of the CEC and the Council of People's Com-
missars of the Ukrainian SSR of December 12,
1924, "On the Procedure for the Production,
Trade, Storage, Use, Accounting and Trans-
portation of Weapons, Ammunition, Explosives
and Explosives" brought the powers of the GPU
of the Ukrainian SSR regarding the circulation
of weapons in line with the all-Union legisla-
tion.

When the USSR Central Executive Com-
mittee and Council of People's Commissars
issued a new regulation on the protection
of the borders of the USSR on June 15, 1927,
the provisions that defined the rights of the GPU
of the Ukrainian SSR in the field of protection
and regime of state border crossing, and the fight
against smuggling were amended accordingly.
The practice of involving the DPU in solving
socio-economic problems, such as fighting fires
and sabotage, speculation and agitation, par-
ticipation in a campaign to reduce prices, etc.
was also enshrined in law. The resolution "On
clarification of the functions of the GPU bodies
of the Ukrainian SSR" adopted on June 9, 1926
by the All-Ukrainian Central Executive Com-
mittee and the Council of People’s Commis-
sars of the Ukrainian SSR expanded the rights
of the latter as bodies of inquiry and preliminary
investigation. During the period of the collapse
of the NEP and the formation of a totalitar-
ian regime, starting in 1928, the legal status
of the GPU of the Ukrainian SSR and its struc-
ture changed dramatically. The legislative basis
for the gradual transformation of the GPU
of the Ukrainian SSR into an integral ele-
ment of the totalitarian state mechanism was
the following resolutions adopted on Octo-
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ber 10, 1928: "On clarification of the func-
tions of the GPU and prosecutorial supervi-
sion of cases under the GPU of the Ukrainian
SSR", "On the relationship between the GPU
of the Ukrainian SSR, prosecutorial supervision
and the court" and "Regulations on the proce-
dure for consideration of cases in extraordinary
sessions of the Supreme Court of the Ukrainian
SSR, the Main Court of the AMSSR and dis-
trict courts in the Ukrainian SSR" (Okipniuk,
2002).

However, in the mid-1920s, due to low
prices, rising unemployment, and the release
of certain categories of prisoners, there was
a certain intensification of "political banditry."
The Central Committee of the CP(b)U recog-
nised that the spread of insurgence was due to
the difficult financial situation of the largest seg-
ments of the peasantry, who had been actively
involved in the policies of the Soviet govern-
ment before the NEP. Another, more important,
reason was the abuse of certain representatives
of local village and district authorities, as well as

police officers, who settled old scores or illegally
seized property from peasants (Arkhiiereiskyi,
Bazhan, Bykova, 2002, p. 255). In this regard,
the number of cases taken under control by
the prosecutor's office gradually increased. For
example, in 1923, the prosecutor's office reg-
istered 1853 cases, in 1924, 9879 cases, and in
the first four months of 1925, over 5000 cases.
Most cases were under control in the Donetsk
(1321), Kyiv (981), Poltava (350), and Kat-
erynoslav (575) provinces (Website of the Cen-
tral State Archive of Public Associations: cdago.
goov.ua).

4. Conclusions

Therefore, the establishment and strength-
ening of the repressive apparatus created
a solid platform for the formation of the Soviet
totalitarian regime, which used the mecha-
nism of crime control to implement the idea
of state paternalism, strengthen the power
of the ruling elite and economic transforma-
tions aimed at maximising nationalisation
of production.
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PEOPTAHI3AIIIA CHJI CHIELIAJIBHOTO IIPU3HAYEHHS TA 1i BILTUB
HA KPUMIHAJIbHO-ITPABOBUIT1 KOHTPO.Ib 3A 3JIOYUHHICTIO
B IIEPIIIII ITOJIOBUHI 1920-X PP.

Anoraiisi. Mema. MeToio cTaTTi € J0Ci/KEHHS TIPOTlecy peopranisantii Cuii creniajbHoro nmpu3Ha-
YeHHs Ta 1i BIJIMB HA KPUMiHAJIBLHO-TIPABOBUI KOHTPOJIb 32 3JI0YMHHICTIO Y Tiepiiii mosoBuHi 1920-x pp.
Pesynvmamu. HaromouieHo, 110 0/iHI€I0 3 03HAK Opi€eHTAllii PafssHCHKOrO KEPIBHUIITBA HA ITOCUJICHHS
PerpecuBHOI AisIbHOCTI GyJia peopramisallis CuJ clieliaabHoro npusHadents. Y 1922 p. konsoiina Bapra
3 Hapkomiocty, a 3rofioM i pukopaoHHi yactunu Oymu nepefati y siganas HKBC, o osHavano mpax-
TUYHe 3aBepIeHHs npoiiecy pedopMyBaHHs BiiicbK /lepkaBHOTO OMITUYHOTO YIIPABJIHHS HATlEPeTO/IHi
yrBopenHsi CPCP. CTpyKTypHO 11 BUTJIS/IA/I0 TAKMM YMHOM: a) BHYTPIillIHi Bilficbka (YacTUHY il Mipo3-
LT, 110 3aKPiIuieHi 6esIocepeaHbo 3a opradaMu JlepkaBHOro moITHYHOrO yIpasiiHHs); 6) KOHBOWHA
BApTa; B) IIPUKOPIOHHA OXOPOHA. 3arajibHa IX uucebHicTh mepesuiysaia 100 tuc. oci6. 3'sicoBaHo, 110
criBpobiTHUKM JIepKAaBHOTO MOJITHYHOTO YIPABJIIHHS 30Upa i HANPABJISIN JIEPKABHUM YCTAHOBAM
noTpiGHy iH(pOpMALlio, BeJl areHTYPHUN HATJIS/A 38 TOJITHIHUMU POTUBHUKAMY 1 THA03PIINMEI 0CO-
Gamu, rpynaMu i opraHisalisMu K Ha TEPUTOPIl KpaiHu, Tak i 32 KOPAOHOM; BUAABAIM JO3BII Ha BUI3]
3a KOPJIOH 1 B'I3/1 y KpaiHy; BUCHJIAIN 32 MEJKi JIep/KaBy «HebmaroHaaiitHux» iH03eMHUX rPOMAJIsH; 3/1iii-
CHIOBAJIM TIEPETJISIT TTONITOBO-TesierpadHOi i iHIIOI KOPeCTIOH/IEHIIiT; TPUIYITYBaJIH 3 I0TIOMOTOIO BifICbK
Jlep/KaBHOTO TOJITUYHOTO YIIPaBAiHHs 30POHI KOHTPPEBOMIONMINHI BUCTYIIH; 3AifICHIOBAM Ji3HAHHSI
i HalpaBJIsIM CIIPaBU IIPO PO3KPUTI 3JIOYMHHI il AUIsl CIyXaHHsI y CyIOBI opranu i peectpysaau oci0,
BUSIBJICHUX 1 MJ03PIOBAHUX Y 3J0YMHAX, <HEOMArOHAAIHHII> TIePCOHAT EPKABHUX YCTAHOB, IPOMUC-
JIOBUX T/IIIPUEMCTB, KOMAHHUN 1 a[MiHICTPATUBHO-TOCHOAAPChKII cKian YepBonoi Apwmii; mpoBoju-
JIM CTATUCTHYHY I aHAITUYHY PO3POOKY HAKOIMYEHUX Matepianis. Buchosxu. 3pobieHo BUCHOBOK, 110
CTAHOBJICHHS Ta 3MIITHEHHSI PEIIPECHBHOTO arapaTy CTBOPIOBAJIO MII[HY MIaThopMy s (HOPMYyBaHHS
PAISHCHKOTO TOTATITAPHOTO PEKUMY, IKUI BUKOPUCTOBYBAB MeXaHi3M KOHTPOJIIO 32 3JIOUUHHICTIO JIJI
peasizaitii iziei fiep:kaBHOTO MaTePHAII3MY, 3MIITHEHHS BJIA/N MTAHYI0Y0] BEPXiBKHM Ta €KOHOMIUHUX TIepe-
TBOPEHD, CIIPSMOBAHNX Ha MAKCUMAIBHE OIEP/KABICHHS BUPOOHUIITBA.

Kmouosi cioBa: /lepskaBHe 110J1iTHYHE YIPABJIiHHS, YIPaBJIiHHA IPUKOPAOHHOI OXOPOHH, BilCbKOBA
OXOPOHA, 3JI0BKUBAHHST BJIA0I0, XaOaPHUIITBO.
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ON THE ISSUE OF MOTIVES
FOR MODERN VANDALISM

Abstract. Purpose. The purpose of the article is to identify and study the motives as they give a deeper
understanding of the causes of vandalism and make it possible to identify specific personal qualities
and characteristics of a vandal. Results. Vandalism is an extremely complex form of deviant destructive
behaviour that has existed at all stages of society's development and has been inherent in all types of social
cultures. In the modern world, the problem of vandalism has not lost its relevance, on the contrary,
it has acquired new forms of expression. Expanding its legal nature and going beyond the traditional
legal interpretation, vandalism has penetrated almost all spheres of public relations and has affected all
strata of society. It is emphasised that in recent years, scholars and practitioners have been focusing on
the motives for vandalism, which are the basis and the initial element for developing and implementing
an effective system of preventive and corrective measures. It is highlighted that from the perspective
of criminology, the study of subjective characteristics of vandalism and its psychological basis is not so
much theoretical as practical. After all, traditional methods of countering vandalism, such as punishment
of offenders and repair of the damage caused, do not yield the expected results today, as evidenced by
the intensification of vandal behaviour, increased aggressiveness and cruelty of its manifestation.
Conclusions. 1t is established that all motives for vandalism can be classified into 12 main groups: 1) lucre;
2) hooliganism; 3) ideological motives, such as nationalistic, religious, racial, political, anarcho-nihilistic
motives; 4) revenge; 5) anger; 6) boredom; 7) curiosity; 8) self-affirmation; 9) selfish reasons; 10) protest;
11) manipulation; 12) sexual motives. In addition, the motives for vandalism may include envy, anger,
irritation, frustration, despair, attention-seeking, self-defence, etc. It is proven that when considering
a specific act of vandalism, it is usually extremely difficult to clearly identify the immediate motive for
its commission. This is due to the fact that a characteristic feature of vandalism is multi-motivation, i.e.,
the simultaneous existence of two or more dominant motives.

Key words: vandal behaviour, act of vandalism, motive, dominant motive, ideological motives.

1. Introduction

In the public consciousness, vandalism is
perceived mainly as a manifestation of senseless
(unmotivated) behaviour and is identified with
irrational, aimless, unjustified damage, destruc-
tion, and defamation of other people's property.
In fact, absurdity, senselessness, and reckless-
ness of vandalism are features that explain only
its external, objective aspect, i.e., characterise
its perception by other people or entire soci-
ety. In a subjective context, vandalism cannot
be considered a meaningless act, as it is always
motivated and has a personal meaning.

It should be noted that from the perspective
of criminology, the study of subjective charac-
teristics of vandalism and its psychological basis
is not so much theoretical as practical. After all,
traditional methods of countering vandalism,
such as punishment of offenders and repair
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of the damage caused, do not yield the expected
results today, as evidenced by the intensifica-
tion of vandal behaviour, increased aggressive-
ness and cruelty of its manifestation.

Therefore, in recent years, scientists
and practitioners have been focusing on motives
for vandalism, which are a basis and the initial
element of the development and implemen-
tation of an effective system of preventive
and corrective measures. For example, the issue
of vandalism has been to some extent addressed
in the works by O. Bandurka, V. Vasylevych,
O. Dzhuzha, V. Dziuba, O. Kolb, A. Niebytov,
M. Khavroniuk, V. Shakun, and others.

The purpose of the article is to identify
and study motives as they give a deeper under-
standing of the causes of vandalism and enable
to identify specific personal qualities and char-
acteristics of a vandal.
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2. General principles of basic motives for
vandalism

Relying on the analysis of scientific
approaches to classifying vandalism, as well
as on the results of our research, including
the study of criminal proceedings and a socio-
logical survey, we can offer our own perspective
on the classification of motives for vandalism
(Dobroskok, 2016, p. 88).

The vast majority of respondents (89%
of police officers and 86% of citizens) consider
lucre to be the main motive for vandalism.
Indeed, lucrative vandalism is the oldest and,
at the same time, the most widespread type
of vandalism. The main purpose of vandals'
actions in this case is to enrich themselves, to
gain profit, material goods or any other benefit.

However, it should be noted that some
scholars deny the expediency of identifying
lucrative vandalism and refer to it as a crime
against property (Pashutina, 2009). We believe
that this approach is unjustified, as there are
several significant differences between theft
and lucrative vandalism, such as:

— in case of theft, the main object
of the offense is property, while in the case
of vandalism, morality as well;

— in case of theft, the intent of the perpetra-
tor is aimed solely at stealing property, while in
case of vandalism, also at destroying, demolish-
ing or damaging a certain object;

— in case of vandalism, unlike theft,
the perpetrator knows and is aware of the spe-
cial historical, cultural, religious or other value
of the object, but deliberately disregards it;

— theft usually involves causing only mate-
rial damage to the victim, while vandalism can
cause both tangible and intangible damage.

Moreover, it is proposed that lucrative
vandalism should include cases of intentional
destruction of or damage to property that occurs
in order to conceal another crime or the true
intentions of the offender. In the scientific lit-
erature, such actions are traditionally referred
to as tactical vandalism. However, in our opin-
ion, this approach is questionable, because when
assigning an act of vandalism to a particular
group, the original motives should be consid-
ered. In this case, such motives are primarily
lucre, profit, financial or other enrichment.

A significant number of respondents (82%
of police officers and 77% of citizens) identify
hooliganism as a motive for vandalism. In the sci-
ence of criminal law, hooliganism is traditionally
considered to be "a person's desire to demon-
strate his or her contempt for others and society;
to openly oppose his or her behaviour to pub-
lic order; to show contempt for human dignity
and the rules of human coexistence" (Danshyn,
2003, p. 55). Therefore, the reasons for commit-
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ting hooliganism acts are characterised by trivi-
ality, insignificance, they are clearly inadequate,
i.e. they do not correspond to the unlawful acts
committed and the consequences caused, they
have no logical explanation, are not caused by
circumstances, and do not follow from them
(Korzhanskyi, 1998, p. 4).

For example, the most typical feature
of the so-called hooligan vandalism is that
the offender acts irrationally, impulsively, under
the influence of unconscious anger, cruelty
and cynicism. Frequently, the object of destruc-
tion or desecration is chosen at random. How-
ever, frequently the characteristic features
of the object are outlined in advance (for exam-
ple, these may be objects indicating affiliation
with a particular religion, nationality, etc.) In
these circumstances, the hooligan nature of van-
dalism is evidenced by the intent that arises
and develops suddenly. The most illustrative
example of hooligan vandalism is the activity
of radical and extreme football fans who are
prone to fighting, rioting, and breaking both
inside and outside stadiums. Frequently, it does
not matter whether the team they support wins
or loses, which indicates the lack of a clearly
understood motivation in their actions.

The majority of respondents (83% of police
officers and 80% of citizens) emphasise that
vandalism is often motivated by ideological
motives. It should be noted that ideological
motives characterise vandalism in its classical
sense, as traditionally vandals were considered
to be people who destroyed or damaged objects
of historical, cultural, religious or other value.

Ideological vandalism is a rather capacious
concept that encompasses numerous different
motives. The review of the materials of the stud-
ied criminal proceedings, as well as media pub-
lications, enables to group them into several
relatively independent subgroups (Dobroskok,
2019, p. 33).

First, these are nationalist motives. Such
motives are the basis for attacks on state sym-
bols, acts of destruction of historical monuments
to famous statesmen, damage and destruction
of burial sites of famous cultural figures, soldiers
and liberators, etc.

Secondly, these are religious motives. Today,
several types of religious vandalism can be
distinguished depending on those who com-
mit it. For example, it can be initiated directly
by the state. In this case, vandalism becomes
massive and organised and is usually aimed
at the complete destruction of objects of a cer-
tain religious value.

Thirdly, these are racial motives. The peak
of vandalism motivated by racial animosity
is traditionally considered to be the Second
World War, when all objects related to people
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of the Jewish race, regardless of their national-
ity, citizenship, or social status, were completely
destroyed. However, even today this type of ide-
ological vandalism is widespread throughout
the world, including in Ukraine. Jews, as well
as Roma and Crimean Tatars, continue to face
the greatest oppression. The objects of destruc-
tion or desecration in this case are most often
burial sites, monuments to prominent states-
men, religious buildings, private property, etc.
Acts of racial vandalism mostly deal a signif-
icant blow to the reputation of our country
and undermine its authority in the interna-
tional arena.

Fourth, there are political motives. Schol-
ars rightly argue that vandalism can not only
be a manifestation of interethnic and religious
conflicts, but also reflect "the state's internal
policy toward various entities" (Pashutina,
2008, p. 145). For example, most of the large-
scale rallies, demonstrations and other mass
events held in recent years have been accom-
panied by the destruction or damage not only
to monuments and objects of cultural, histori-
cal, artistic or other value, but also by the banal
destruction of infrastructure: fences, public
transport stops and even sidewalks.

Fifth, there are anarcho-nihilistic
motives. They reflect a conscious rejection of,
and opposition to, generally accepted rules,
norms, and standards in society. For example,
some scholars use these motives to explain
the cases of unauthorised felling of centuries-old
trees in protected areas and the construction
of private houses in their place; deliberate dis-
charge of wastewater and hazardous waste into
rivers; persistent (despite fines) air pollution
(Liubchenko, Savelieva, 2018, p. 24). In this
case, vandalism is a form of resistance, opposi-
tion to changes in economic, political and social
life. Such changes, affecting value orientations
and attitudes of a person, are subjectively per-
ceived by him or her as a violation of his or her
subjective rights, freedoms and legitimate inter-
ests, as well as generally accepted moral norms
and centuries-old traditions.

The majority of respondents (62% of police
officers and 59% of citizens) believe that
revenge is one of the main motives for vandal-
ism. The results of the criminal proceedings we
have studied show that this type of vandalism
is based on aggression, which usually arises
and develops through interpersonal hostil-
ity. Destruction and damage of certain objects
in these circumstances appears as a delayed,
mostly anonymous, response to the offender's
actions: to the insult, humiliation, harassment,
injustice, etc.

It should be noted that vengeful vandalism
usually involves an indirect form of revenge. For

example, the vandal usually chooses an object
that is only indirectly, symbolically connected
to the primary source of aggression and hos-
tility. In other words, the aggression is shifted
from the victim's person to the property that
belongs to him or her or to which he or she is
related.

Today, the most common and typical exam-
ples of vindictive vandalism are damage to
the property of an enterprise or organisation by
an employee who is dissatisfied with the level
of financial security, or a former employee who
was dismissed at the initiative of the employer,
or an employee who has a conflict with manage-
ment or other team members. The same motives
are used to destroy or damage the property
of one of the spouses or their close relatives
after a divorce; destroy or damage the property
of an educational institution by a student who
received a reprimand or unsatisfactory grade;
desecration of religious monuments or build-
ings by a person who has an interpersonal con-
flict with a member of the relevant religion, etc.
By the way, these acts of vandalism are usually
committed under the influence of alcohol or
drugs.

3. Basic motives for vandal behaviour

Almost half of the respondents (48%
of police officers and 37% of citizens) consider
anger to be the main motives for vandal behav-
iour. The basis of this type of vandalism can be
considered several relatively independent levels
of personal and emotional needs that activate
the aggravation of vandal motivation, namely:

— Hostility, envy, jealousy, cynicism, nihil-
ism, dislike of other people, disgust. Under their
influence, a person has a desire to harm those
who are more successful; to disfigure or deface
things that someone else has but a person does
not have; to destroy items or objects that make
someone admire or be proud of, etc;

— Anxiety, sociopathy, irritability, impul-
sivity, psychological imbalance, and other disor-
ders associated with mental instability or a per-
son's being in various frustrating states. In these
conditions, a person usually acts unconsciously,
satisfying their own needs under the influence
of alcoholic beverages or drugs, as well as being
in a state of extreme emotional distress. These
conditions are accompanied by the inhibition
of mental reactions, providing an outlet for
anger and discharge in the form of destructive
actions;

— Pronounced sensitivity and vulnerabil-
ity, inability to self-realisation. These and other
qualities are a clear indication of a person's
emotional instability, i.e., the inability to con-
trol the emotions that control them. In addi-
tion, they lead to the emergence and deepen-
ing of stress. In this case, destructive actions
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become the most acceptable form of coping with
stress.

More than two-thirds of respondents (74%
of police officers and 81% of citizens) recognise
boredom as the main motivation for vandalism.
As some scholars have rightly noted, "boredom
is not a motive; it is a psychological background
that causes many youth offenses, including
vandalism" (Antonjan, 1992). The motivating
factor here is the search for new experiences,
thrills, which are caused by all kinds of prohi-
bitions and danger. Vandalism allows a person
to distract themselves, have fun, feel adrena-
line and strong emotions, ignore the rules, act
quickly and ignore the consequences.

A typical form of this type of vandalism is
a game that serves as a tool for self-assertion
within a narrow social group, allowing it to
express courage or earn the respect of peers.
Moreover, two subtypes of game vandalism
can be distinguished. The first is unintentional
vandalism, which is the result of careless games
("unintentional” is a rather conditional title,
since the nature and rules of the game imply
a rather high probability of socially dangerous
consequences, which the offender is clearly
aware of). The second is intentional vandalism,
which occurs when the destruction or damage
of certain objects is an immediate condition,
the basic rule of the game.

Every second respondent (49% of police
officers and 56% of citizens) believes that van-
dals may be motivated by curiosity. Curiosity
vandalism is a fairly common, but not suffi-
ciently studied, type of destructive behaviour. It
often does not pose an increased public danger
and is committed mainly by children and teen-
agers. After all, they are always interested in
what a particular mechanism, device, item, or
object consists of and how it works.

This type of vandalism is based on knowl-
edge and interest, which are manifested in
excessive curiosity and "destructive experi-
mentation." Much less frequently, destructive
actions are caused by the lack of competence
and carelessness of employees when working
with new equipment or at a new workplace.

The majority of respondents (55% of police
officers and 63% of citizens) recognise self-as-
sertion as one of the main motives for vandal-
ism. This type of vandalism is defined in the sci-
entific literature in different ways: it is called
"self-personal”, "intrapersonal”, "existential”,
etc. However, whatever the name, the charac-
teristic feature here is the need for self-affirma-
tion and self-realisation, which is satisfied by
humiliating in various forms what is of special
cultural, artistic or religious value to others.
It is in this way that a person tries to attract
attention and stand out from the grey masses; to
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gain prestige, dominance, raise his or her social
status or become a group leader; to explore
the possibilities of his or her influence on soci-
ety; to express a cynical protest against the rules
of social coexistence, etc.

A significant number of respondents
(60 percent of police officers and 52 percent
of citizens) identified selfish motives as the main
motivation for vandalism. This type of vandal-
ism is based on a person's desire to satisfy their
aesthetic needs, which arise due to the inconsist-
ency of a certain object, its individual elements
or characteristics with the existing perceptions
of it. By committing destructive actions, he or
she seeks to change such an object, to improve
the environment in accordance with own needs
and interests, to make it more convenient
and comfortable.

Selfish vandalism is most common among
adolescents and young people. Frequently,
the person is not even aware of the illegal nature
of their actions. After all, the actions that soci-
ety and criminal law classify as destruction or
damage to someone else's property he or she
see as improvement of a certain object (subjec-
tive ergonomics). This is how graffiti appears,
as well as various inscriptions and drawings on
fences, building walls, and other architectural
structures that a person considers an artistic
achievement, a decoration of the city. That is, in
this case, vandalism serves as one of the ways to
demonstrate one's own position and attitude to
the aesthetics of the surrounding space, to elim-
inate the inconvenience and discomfort that
exists in it. These seemingly positive impulses
can explain the fact that acts of vandalism are
mostly committed in places that have already
been deformed.

The majority of respondents (52% of police
officers and 57% of citizens) believe that many
acts of vandalism are a form of protest. In this
case, acts of vandalism are directed not against
a specific person, organisation, national com-
munity or religious movement, but against
the entire society, generally accepted norms
and rules of social coexistence. Protest can take
many forms: from a deliberate refusal to comply
with mandatory requirements, to follow estab-
lished canons or standards, to acts of destruc-
tive behaviour, one of which is vandalism.

Today, there are many reasons for this type
of vandalism. For example, it can be a manifesta-
tion of a person's rejection of established centu-
ries-old traditions, norms and rules that limit his
or her "freedom,” a response to the authorities’
abolition of any rights and legitimate interests.
By engaging in acts of vandalism, adolescents
and young people speak out against the social
and cultural norms of the "adult world." For
workers and employees, it is a desire to show



9/2022
CRIMINAL LAW

their disagreement with existing or new work-
ing conditions; for politically active citizens,
it is a desire to reveal their opposition views.
The mechanism of formation of criminal intent
may also vary: it may arise as a result of a long,
gradual accumulation of negative emotions; or
it may be the result of a sudden, one-time expe-
rience of a stressful situation.

One in three respondents (33% of police
officers and 39% of citizens) is convinced that
acts of vandalism are often the result of manip-
ulation. The materials of the criminal proceed-
ings we studied show that manipulative van-
dalism can have various forms of manifestation,
which depend, first, on the individual charac-
teristics of the offender; second, on the nature
of the needs that he or she seeks to satisfy in
this way. For example, children and adolescents
may commit vandalism to divert attention from
other activities (e.g., setting fire to a building
that was used as a drug or alcohol den). In organ-
isations and workplaces, an informal leader may
commit vandalism to manipulate the public
consciousness and behaviour of colleagues in
order to achieve personal goals (e.g., increased
salary, career advancement). Criminal groups,
by organizing large-scale exterminations, seek
to intimidate certain groups of citizens, thus
keeping them in constant tension. By commit-
ting vandalism, some informal groups can sab-
otage an important event or divert attention
from the true nature of their activities, etc.

Every fourth respondent (26% of police
officers and 22% of citizens) does not rule out
the possibility of sexual motives when commit-
ting vandalism.

Above, we have analysed only the main
motives underlying most acts of vandalism
recorded by law enforcement agencies in recent
years. Of course, within and beyond these,
scholars identify a number of other motives that
detail the type of destructive behaviour under
consideration: abusive vandalism; conformist
vandalism; instrumental vandalism; aesthetic
vandalism.

In addition, the reasons of vandal behaviour
can be the motives such as envy, anger, irritation,
frustration, despair, attention-seeking, self-de-
fence, etc.

4. Conclusions

To sum up the analysis of the motives for
vandalism, it should be noted that when con-
sidering a specific act of vandalism, it is usually
extremely difficult to clearly identify the imme-
diate motive for its commission. This is due to
the fact that a characteristic feature of vandal-
ism is multi-motivation, i.e., the simultaneous
existence of two or more dominant motives.
Moreover, there is a fairly close integrative
relationship and interdependence between all
the motives of vandalism. For example, van-
dalism motivated by hooliganism is facilitated
by anger, rage and irritation accumulated by
a person at that moment, as well as a desire to
attract attention; ideological motives are often
combined with protest, revenge and despair;
the desire to assert oneself is often based on self-
ish motives, self-interest, envy, group depend-
ence, irritation, etc. Taken together, all of these
motives arouse a sense of hostility in a person,
increase the level of aggression, and encourage
them to commit destructive violent acts.
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[0 IINTAHHA MOTHUBIB CYYACHOTO BAHZIAJII3MY

Anoranis. Mema. MeToio cTatTTi € BU3HAYEHHS i1 OCHi/PKEHHST MOTUBIB, OCKIJIBKU CaMe BOHU JI03BO-
JIIOTH OLIBIT TIMOOKO 3PO3YMITH MPUYMHE BAHAAIBHOI ITOBEAIHKH, 8 TAKOK BUSHAUUTH crienudiuti oco-
GUCTICHI SIKOCTI Ta XapaKTepUCTUKY BaHjata. Pesyavmamu. Banjaiism € Ha3BUYAiiHO CKIALHOW (HOp-
MOIO JIEBIaHTHOI IECTPYKTUBHOI MOBEAIHKH, SIKa iCHyBajia Ha BCiX eTamax PO3BUTKY CYCIiibCcTBa Ta Oyiia
[pPUTAMAHHA BCIM TUNAM COLIAJIbHUX KYJABTYP. Y Cy4acHOMY CBIiTI mpobJeMa BaHAAIi3My He BTPaTHIIA
CBOEL aKTyaJbHOCTI, HaBIaKK, HaOyJaa HOBUX (hOPM BUpaKeHHs. BaHAasisM IIPOHUK MPAKTUYHO B yCi
cdepu CycniJbHUX BiZIHOCKH, TOPKHYBCS BCIX IIPOIIAPKIB CYCIIJIbCTBA, PO3IMIMPUBIII TAKUM YHHOM CBOIO
TIPaBOBY TIPHUPOAY Ta BUHIIOBIIN 3a MesKi TPAIUIINHOTO IOpUANYHOTO TiyMadeHHs. Haromomreno, 1mo
OCTAaHHIMU POKaMU HAYKOBII Ta MPAKTUYHI TMPAIIBHUKU 30CEPE/KYIOTh YBary Ha MOTHUBAX BaHIAJIi3MY,
SIKi € OCHOBOIO, BUXI/THUM €JIEMEHTOM PO3POOJIEHHsI Ta BIPOBa/UKEHHsT e(peKTUBHOI cucTeMu mpodisak-
THYHUX 1 KOPEKIIHHNX 3ax0/iB. Harosomeno, mo 3 MO3uIlii KpUMIiHOIOTIi AOCTI/UKEHHST Cy6 EKTHUBHIX
XapaKTepUCTUK BaH/AMI3My Ta HOTO MCUXOJIOTIYHOTO THATPYHTS Ma€ He CTIIBKU TeOpeTUYHe, CKiTbKU
MpaKkTUYHe 3HaYeHHs. AjpKe Taki TPaJUIiiHI METOIM TPOTHU/I1 BaHa/li3MY, SIK TOKApPAHH: MTPABOMOPYII-
HUKIB Ta YCYHEHHS 3aBJAHOI TITKOAN, HA CHOTO/IHI HE JAI0Th OYIKYBAHWX PE3YJIBTATIB, CBIAYEHHIM YOTO
€ aKTHUBI3aIlisd BaHJAJIbHOI MOBE/IiHKY, TTOCHJIEHHS arpeCUBHOCTI i skopcTokocti (aktis ii BusBy. Bucno-
exu. Beranosiieno, 1o BCi MOTHBY BaHaIbHOI IOBEAIHKM MOKYTh OyTH 00’¢tHani y 12 0CHOBHUX IPyII:
1) xopucTn; 2) Xyirancbki CHOHYKAaHHS; 3) 1/1€0JI0TIYHI MOTUBH, Y MeKaX SKHUX CJIiJI BHOKPEMUTH Hallio-
HaICTUYHI, pesIiriiiHi, pacoBi, TOJITHYHI, aHAPXO-HITLTICTHYHI MOTHBH; 4) TTOMCTa; 5) 3J1iCTh; 6) HY/Ibra;
7) nikasictp; 8) camocTBepkenns; 9) eroictuuni cnonykanus; 10) nmporect; 11) manimyssist; 12) cek-
cyanbhi MoTuBH. OKpPiM 3a3HaUCHUX, MOTHBAMU BaHAAJIbHOI MOBEAIHKU MOXKYTh OyTH 3a3/piCTh, IHIB,
DPO3JIPaTOBAHICTD, PO3YaPyBAHHSI, 3HEBIPA, Oa)KAHHS IIPUBEPHYTHU YBary, caMo3axuct Toio. JloBeeHo, 1o
I Yac JOCIIKeHHsT KOHKPETHOrO akTy BaHAIi3My 3a3Buyaii GyBac BKpaii CKJIAJHO YiTKO BU3HAYMTH
GesrocepeiHiil MOTUB HOro BUMHEHHS. Lle 3yMOBJIEHO THM, 10 XapPaKTEPHOIO PUCOI0 BaHAAII3MY € T10JIi-
MOTHBOBaHICTh, TOOTO OJHOYACHE ICHYBAHHSI ABOX 1 OIJIbIINE ZOMIHYIOUMX MOTUBIB.

KmouoBi cioBa: BaH/a/ibHa TOBE/[IHKA, aKT BaHAJIi3My, MOTHB, JIOMIHYIOUHII MOTHB, 1/1€0JI0Ti4H]
MOTHUBH.
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ON THE URGENCY OF MAKING METHODOLOGY
FOR INVESTIGATING SOLICITATION

OF CHILDREN FOR SEXUAL PURPOSES
(ARTICLE 156-1 OF THE CRIMINAL CODE

OF UKRAINE)

Abstract. Purpose. The purpose of the article is to prove the urgency of developing a methodology
for investigating solicitation of children for sexual purposes and to outline its structure. Results. The
article emphasises that protection of childhood in Ukraine is a general priority task. It is noted that
encroachments on the rights, freedoms and legitimate interests of a child, especially those related to his or
her sexual freedom and sexual inviolability, are punishable and necessarily entail liability. It is emphasised
that the age and level of development of a child affect the criteria for selecting him or her as a victim
of harassment, the ways of committing this unlawful act and the motivation of the perpetrator. During
the period of hostilities, due to a number of objective factors, control over the timing of a child's stay
in the Internet space and the content to which he or she has access has decreased. In addition, a child's
absorption in virtual life and virtual friends is a kind of psychological relief and distraction from current
realities. At such times, a child is particularly psychologically and emotionally unstable and vulnerable.
The author establishes that criminal offenses committed against a child are characterised by a specific
mechanism of commission and by specific activities aimed at their detection, disclosure and investigation.
Law enforcement officers are not always able to correctly determine an exhaustive list of circumstances
to be clarified during the investigation of these unlawful acts and correctly define the limits of proof;
predict the behaviour of participants in criminal proceedings; plan and organise pre-trial investigations;
establish effective cooperation; etc. Conclusions. The author establishes that the urgency of developing
a separate specific methodology, namely, the methodology for investigating solicitation of children for
sexual purposes (Article 156-1 of the Criminal Code of Ukraine) is justified by the child's vulnerability
to malefactors due to his/her age and emotional and psychological traits; and by the increasing number
of cases of criminal offenses related to sexual abuse and sexual exploitation against children, especially
with the use of cyberspace and telecommunication technologies; the development of information
and telecommunication systems and technologies, their active implementation in criminal activities;
the lack of established methods for investigating solicitation of children for sexual purposes and practical
experience in detecting, solving and investigating these criminal offenses.

Key words: criminological methodology, sexual exploitation, sexual abuse, investigation methodology,
solicitation of children for sexual purposes, formation of methodology.

1. Introduction

Childhood protection is a strategic
national priority that is important for ensuring
the national security of Ukraine and the effec-
tiveness of the State's domestic policy. In par-
ticular, in order to ensure the child's rights to
life, health care, education, social protection,
comprehensive development and upbring-

© Yu. Yatsyk, 2022

ing in a family environment, the State estab-
lishes the basic principles of public policy in
this field based on ensuring the best interests
of the child. Moreover, childhood protection
involves the application of a whole system
of state and public measures aimed at ensuring
a full life, comprehensive upbringing and devel-
opment of the child and protection of his or her

65



9/2022
CRIMINAL LAW

rights (Law of Ukraine On Protection of Child-
hood, 2001). However, unfortunately, despite
the State's desire to ensure the best interests
of the child, cases of violations of children's
rights often occur. Therefore, in order to prevent
such violations or at least reduce their number,
social relations that arise, change and terminate
in the course of ensuring and protecting chil-
dren's rights are subject to various types of pro-
tection by the State. For example, exceptionally
socially dangerous acts against a child are under
criminal legal protection. Thus, in February
2021, the Special Part of the Law of Ukraine on
Criminal Liability was supplemented with a new
corpus delicti, namely Art. 156-1 of the Crimi-
nal Code of Ukraine "Solicitation of children for
sexual purposes” (Law of Ukraine On Amend-
ments to Certain Legislative Acts of Ukraine
Regarding the Implementation of the Council
of Europe Convention on the Protection of Chil-
dren against Sexual Exploitation and Sexual
Abuse, 2021; Criminal Code of Ukraine, 2001).

Evidently, socially dangerous acts are com-
mitted against a child that infringe on his or
her rights, freedoms and legitimate interests,
including solicitation for sexual purposes.
Moreover, these attacks are committed taking
into account the peculiarities of the physiologi-
cal and psychological development of the child,
who becomes a victim precisely because of his
or her age and level of development. These fac-
tors also affect the criteria for selecting a child
as a victim of molestation, the ways in which
this unlawful act is committed, and the motiva-
tion of the perpetrator. In this regard, criminal
offenses committed against a child are charac-
terised by a specific mechanism of commission,
and thus by criminological activities. After all,
in order to establish all the circumstances to be
proved in criminal proceedings on solicitation
of children for sexual purposes and to collect
relevant evidence, it is necessary to under-
stand the distinctive features of the mecha-
nism of committing this category of offenses
and the difficulties that pre-trial investigation
bodies often face in detecting, investigating
and solving them. In particular, one of the tools
that facilitates the activities of law enforce-
ment agencies and helps to avoid or minimise
the previously mentioned difficulties is a sepa-
rate criminological methodology. Therefore, in
the context of the outlined issues, the question
of the urgency and timeliness of the formation
of such a separate, namely, a specific criminolog-
ical methodology as a methodology for inves-
tigating solicitation of children for sexual pur-
poses is considered relevant.

Prospects, principles of construction
and implementation of methodologies for
investigating criminal offenses of a particular
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type (group), as well as their structure have
frequently been under the study in the works
of many scholars in the field of criminalistics.
In particular, these issues have been compre-
hensively covered by V.P. Bakhin, R.S. Belkin,
L.Ya. Drapkin, V.E. Yermolovych, V.A. Zhuravel,
ON. Kolesnichenko, V.O. Konovalova,
A.F. Oblakov, O.V. Pchelina, R.L. Stepaniuk,
V.V. Tishchenko, V.Y. Shepitko, A.V. Shmonin,
M.P. Yablonov and others. The problem
of investigating criminal offenses related to
solicitation for sexual purposes committed
against children was not ignored. Certain
aspects of the formulation and solution of this
problem can be found in the scientific works by
M.V. Voichyshena, M.M. Yefimov, V.O. Malia-
rova, T.P. Matiushkova, D.H. Palianychko, etc.
However, these developments relate either to
the general provisions of making criminological
methodologies and their adaptation to practical
activities for the detection and investigation
of crimes and criminal offenses, or to the spe-
cifics of investigating certain types (groups)
of criminal offenses against children and/or
related to encroachment on sexual freedom
and sexual inviolability of a person. A con-
siderable number of scholarly works focus on
the criminal law and criminological charac-
terisation of solicitation of children for sexual
purposes or so-called "grooming". Meanwhile,
there is a lack of comprehensive research on
the mechanisms of solicitation of children for
sexual purposes and criminological recommen-
dations for its pre-trial investigation. Therefore,
the purpose of the present study is to prove
the urgency of developing a methodology for
investigating solicitation of children for sexual
purposes and to outline its structure.

2. Regulatory and legal framework for
the protection of children against sexual
exploitation and sexual abuse

Due to their status as minor, children need
special protection from their families, soci-
ety and the state. This is emphasised not only
at the national but also at the international
level. Much attention is paid to children's health
and psychosocial development. In this context,
the particular social danger and destructive
nature of sexual exploitation and sexual abuse
against children is emphasised. In particular,
according to the Council of Europe Conven-
tion on the Protection of Children against
Sexual Exploitation and Sexual Abuse, "sexual
exploitation and sexual abuse of children have
grown to worrying proportions at both national
and international level, in particular as regards
the increased use by both children and per-
petrators of information and communication
technologies, and that preventing and combat-
ing such sexual exploitation and sexual abuse



9/2022
CRIMINAL LAW

of children require international co-operation”
(Council of Europe Convention on the Protec-
tion of Children against Sexual Exploitation
and Sexual Abuse, 2007). Moreover, sexual
exploitation and sexual abuse against a child
has a traumatic effect on the child's psyche,
thereby causing not only physical harm, but
also disrupting the normal life relationships
of the minors. In such a situation, the latter are
filled with a sense of helplessness and inferior-
ity, which in turn negatively affects the child's
further spiritual development (Kozliuk, 2019).

For example, Article 23 of the Council
of Europe Convention on the Protection of Chil-
dren against Sexual Exploitation and Sexual
Abuse emphasises the need to criminalise
the offense of solicitation of children for sexual
purposes. In particular, this provision suggests
that the said unlawful act should be understood
as an intentional proposal, through information
and communication technologies, of an adult
to meet a child who has not reached the legal
age for sexual activities for the purpose of com-
mitting any of the offences such as engaging in
sexual activities with a child under the legal age
for sexual activities or producing child pornog-
raphy, where this proposal has been followed
by material acts leading to such a meeting
(Council of Europe Convention on the Protec-
tion of Children against Sexual Exploitation
and Sexual Abuse, 2007).

Ukraine, having acceded to the Convention,
supplemented the Criminal Code of Ukraine
with a relevant provision criminalising solic-
itation of children for sexual purposes (Law
of Ukraine On Amendments to Certain Leg-
islative Acts of Ukraine Regarding the Imple-
mentation of the Council of Europe Conven-
tion on the Protection of Children against
Sexual Exploitation and Sexual Abuse, 2021).
Moreover, the legislator clearly defines the age
of the subject of the criminal offense of a child
who may be a victim of the said offense, the pur-
pose, methods and consequences of this offense.
Inparticular,accordingto Art. 156-1 of the Crim-
inal Code of Ukraine, solicitation of a child for
sexual purposes is an offer of a meeting made by
an adult, including with the use of information
and telecommunication systems or technolo-
gies:

— to a person under the age of sixteen for
the purpose of committing any sexual or lewd
acts against him/her, if such an offer has been
followed by at least one action leading to such
a meeting;

— to a minor with the intent to involve
him or her in producing child pornography, if
after such an offer at least one action has been
taken to ensure such a meeting (Criminal Code
of Ukraine, 2001).

Furthermore, solicitation of children for
sexual purposes may be committed repeatedly
or by prior conspiracy by a group of persons,
or against a minor (Criminal Code of Ukraine,
2001).

3. Development of criminal legislation
and investigation methodologies in the field
of child protection from sexual exploitation
and sexual abuse

Novelties in the national criminal leg-
islation are clearly justified and are caused
by both the crime situation and the degree
of development of information technologies
and their place in modern society. According
to H. Popov, the above amendments and addi-
tions are extremely relevant, as children spend
more and more time on the Internet (studying,
searching for interesting information or new
friends, etc.) and the danger can take them by
surprise, as strangers who establish friendly
relations with children are not always who they
say they are. Frequently, such acquaintances
are aimed at "grooming," that is, establishing
a trusting relationship with a child (including
online) for the purpose of sexual abuse. In addi-
tion, the timeliness of criminalisation of solicita-
tion of children for sexual purposes is also due to
the high level of latency of such offenses, which
in turn requires high professionalism from
both law enforcement officials (for detection
and response) and other professionals involved
in pre-trial investigations to bring to justice
those responsible for committing the above
criminal offenses related to sexual abuse against
children (Popov, 2020).

It should be noted that a favourable factor
in the increase in cases of solicitation of children
for sexual purposes was the transition of offend-
ers to commit socially dangerous offenses.
This situation has especially worsened during
the COVID-19 pandemic, as the use of online
platforms for distance learning and increased
time spent online has increased, the use of vari-
oussocial networks and chat rooms has increased
the risk for children to encounter cases of sexual
exploitation, sexual abuse, and offenders lurking
on the Internet (Kukovets, 2021). As a result,
the possibility of establishing a trusting rela-
tionship with a child for the purpose of sexual
abuse increased through online communication
("cyber grooming") (Symonenko, 2022).

Therefore, solicitation of children for sex-
ual purposes is usually committed with the use
of information and telecommunication tech-
nologies. That is, in fact, a combination of sex-
ual and cybercrime features in the mechanism
of committing the type of criminal offenses
under study. Thus, it is important to investigate
the mechanisms of solicitation of children for
sexual purposes and to identify patterns of this
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category of unlawful acts and, allowing them for,
to formulate forensic recommendations for their
timely detection and effective investigation. In
other words, it is necessary to formulate a crim-
inological description of solicitation of children
for sexual purposes, to determine the specifics
of organising their investigation and the tactics
of certain procedural actions. All of this once
again emphasises the practical need to develop
a methodology for investigating solicitation
of children for sexual purposes, as the mecha-
nism of its commission is specific, and the very
corpus delicti under Article 156-1 of the Crimi-
nal Code of Ukraine is relatively new. As a result,
pre-trial investigation officers have no experi-
ence in detecting, disclosing and investigating
them. For example, law enforcement officers
are not always able to correctly determine
an exhaustive list of circumstances to be clari-
fied during the investigation of these unlawful
acts and correctly define the limits of proof; pre-
dict the behaviour of participants in criminal
proceedings; plan and organise pre-trial inves-
tigations; establish effective cooperation; etc.
However, modern criminological science lacks
any developments in making a methodology for
investigating solicitation of children for sexual
purposes.

The urgency of making a methodology for
investigating solicitation of children for sex-
ual purposes is also indicated by statistics from
the Prosecutor General's Office, according
to which 8 cases of solicitation of children for
sexual purposes were recorded in January-June

2022. Furthermore, in 5 criminal proceedings,
a person was notified of suspicion (Website
of the Prosecutor General's Office, 2020). This
information is noteworthy, especially given
the fact that it was recorded under martial law
in Ukraine. During the period of hostilities,
due to a number of objective factors, control
of the timing of a child's stay in the Internet
space and the content to which he or she has
access has decreased. In addition, a child's
absorption in virtual life and virtual friends is
a kind of psychological relief and distraction
from current realities. At such times, a child is
particularly psychologically and emotionally
unstable and vulnerable.

4. Conclusions

Therefore, the vulnerability of children due
to their age and emotional and psychological
traits to intruders; the increase in cases of crim-
inal offenses related to sexual abuse and sexual
exploitation against children, especially with
the use of cyberspace and telecommunications
technologies; the development of information
and telecommunication systems and technol-
ogies, their active implementation in crimi-
nal unlawful activities; the lack of established
methods of investigating child sexual abuse
and practical experience in detecting, solving
and investigating these criminal offenses jus-
tifies the urgency of building a separate type
of methodology, namely, the methodology for
investigating solicitation of children for sexual
purposes (Article 156-1 of the Criminal Code
of Ukraine).
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1{0/J0 HATAJIBHOCTI II0BY JOBU METOJVIKY PO3CJIIIYBAHHS
TIOMATAHB JIUTUHU JJ151 CEKCYAJIBHUX IIJIEM (CT. 156-1 KK YKPATHI)

Auorauisi. Mema. Metoto ctarti € 06rpyHTYBaHHS HArAJIbHOCTI HOOYI0BU METOAMKHI PO3CIILLY BaHHS
JIOMaranb ANTHHU 71 CEKCYATbHUX ITiJTell Ta OKpecIeHHs ii cTpykTypu. Pe3yavmamu. Y cratti Haroso-
IIEHO, 1110 OXOPOHA MUTHHCTBA B YKPAiHi € 3araJbHUM TIPIOPUTETHUM 3aBIAaHHSIM. 3a3HAUEHO, IO MOCS-
raHHs1 Ha [PaBa, cBOOO/IH 1 3aKOHHI IHTEpeCcH AUTHHU, OCOOJIKBO, 11O TOB'sI3aHi 3 il CeKCyalbHOI cBOOO-
JI0I0 i CEeKCYaIbHOIO HEOTOPKAHHICTIO, € KapaHUMK i 060B’I3KOBO TATHYTD 3a cOO0I0 Bi/ITIOBIIaIbHICTh.
[TizkpecieHo, 1o BiK i piBeHb PO3BUTKY AUTHHU BILIMBAIOTh Ha KpUTEpii BUOOPY 1i KEePTBOIO JOMAraHHs,
€nocoOu BUMHEHHS [[bOTO MPOTUIIPABHOTO AISHHSA Ta MOTHBAILIO 0COOM 3104MHIIA. Y niepios G0H0BUX aiii
4epe3 HU3KY 00'€KTHBHUX (haKTOPIB 3HU3MBCSI KOHTPOJIb 32 TAUMIHTOM IepeOyBaHHs JUTHHU B iHTED-
HET-TIPOCTOPI Ta KOHTEHTOM, JI0 SIKOTO BOHA Ma€ J0cTyI. KpiM TOro, orJMHaHHS JUTHHA BipTYaJbHUM
KUTTAM 1 BIPTYaJbHUME JAPY3SMU € CBOEPIAHUM CIOCOOOM TICHXOJIOTTUHOI PO3PAAKU Ta BiZABOJIKAHHS
Bi/l HUHIIIHIX peastiil. Y Takuii yac AUTHHA € 0COOINBO TICHXOJIOTTYHO i eMOITIHO HECTIHKOIO Ta BPasJiu-
BOI0. BetaHoBIeHO, 1110 KPUMiHAJIBHI TIPABOMOPYIIEHHS, CKOEHI CTOCOBHO JIMTHHM, BiJI3HAYAIOTHCS Clie-
(IYHIM MEXaHi3MOM YYMHEHHS Ta JISUIbHICTIO 3 X BUSBJICHHS, PO3KPUTTS Ta po3ciimxysanns. [Ipa-
BOOXOPOHIII He 32BN MOKYTb NIPABIJIBHO BU3HAYUTH BUYEPIHUIT MepesTik 006CTaBUH, 10 Mi/IATaloTh
3'ICYyBAHHIO Mi/T YaC PO3CTiYBaHHS BKa3aHUX MPOTUIIPABHUX [IiSTHb, i TPABUJIBHO OKPECTUTH MesKi TOKa-
3yBaHHS; CIIPOTHO3YBATH MOBE/[IHKY YUYACHUKIB KPUMIHATIBHOTO IPOBA/IKEHHS; PO3IIJIAaHYBAaTH Ta OpraHi-
3yBaTU JOCYI0BE PO3CJIi[yBaHHS; HAMATOAUTH ePeKTUBHY B3aeMOiio Tomo. Bucnosku. 3’scoBano, 1110
HaraJIbHICTh MOOYI0BK OKPEMOI BUIOBOI METOAMKH, & CaMe METOAMKH PO3CJIiLyBaHHS IOMaraHb AUTHHH
st cexkcyanbhux wieii (er. 156-1 KK Ykpainun), 06rpyHTOBY€ThCS BPa3IMBICTIO IUTUHY Yepes ii BIKOBI
it eMOILIITHO-TICXOJIOTIUHI prCH TIepe]] 3JI0BMUCHUKAMU; 3POCTAHHAM BUIAJIKIB YYMHEHHS KPUMiHAIb-
HUX [PABOMOPYIIEHD, OB SI3aHUX i3 CEKCYaTbHIM HACUIBCTBOM i CEKCYaIbHOIO EKCILTYaTAIli€l0, CTOCOB-
HO JIiTeil, 0c06IMBO 3 BUKOPUCTAHHSAM KiGEPIPOCTOPY Ta TEJEKOMYHIKAIIIIHUX TEXHOJIOTI; PO3BUTKOM
iH(bOpMAITiiTHO-TeJTEKOMYHIKAIINHIX CUCTEM 1 TEXHOJIOT1i, iX aKTUBHOIO iIMIIJIEMEHTAIII€I0 B KPUMiHATbHY
TIPOTUTIPABHY [IiSTTBHICTD; BIZICYTHICTIO C(hOPMOBAHUX METOANK PO3CITIAYyBAHHS AOMaraHb AUTHHU IS
CeKCYabHUX ITiJIeH 1 MPAaKTUYHOTO JIOCBI/lY 3 BUSBJIECHHS, PO3KPUTTS Ta PO3CJIiyBaHHS BKA3aHUX KPUMi-
HaJIbHUX IIPABOIIOPYIIEHD.

KuouoBi cioBa: KpuMiHATICTHUHA METONKA, CEKCyalbHA eKCILIyaTallisi, CeKCyalbHe HACUIBCTBO,
MEeTO/[MKA PO3CJIi/lyBaHHS, IOMAaraHHsl IMTHHU JIJIS CEKCYaJIbHUX 11iJiel, (GOPMYBaHHS METO/MKH.
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TYPICAL INVESTIGATIVE SITUATIONS
DURING THE INVESTIGATION OF ILLEGAL
HANDLING OF FIREARMS, AMMUNITION,
EXPLOSIVES AND EXPLOSIVE DEVICES

Abstract. Purpose. The purpose of the article is to characterise typical investigative situations during
the investigation of illegal handling of firearms, ammunition, explosives, and explosive devices. Results.
The article identifies the following typical investigative situations: a person is detained while selling
firearms (except for smoothbore hunting firearms) without a permit prescribed by law; firearms are found
in a certain place or by a person without a permit prescribed by law; the purpose of the suspect's actions
has not been established; firearms (except for smooth-bore hunting firearms) were found in the premises,
a car belonging to a particular person, or discovered in connection with procedural actions in another
criminal proceeding; Internet resources engaged in illegal activities related to the sale of firearms were
identified; facilities adapted for the manufacture and repair of daggers, Finnish knives, brass knuckles
or other cold steel without a permit provided for by law were found, but the identity of the offender(s)
was not established. Conclusions. When the investigative situation changes dramatically, the tactics
of conducting investigative (search) actions should be adjusted accordingly. However, in any case,
the investigator needs to collect the maximum number of key elements of the investigative situation
within a short period of time, evaluate them, and make the right tactical decision. The relevant algorithm
of an investigator’s actions during the investigation of illegal handling of firearms, ammunition, explosives
and explosive devices is as follows: assess the initial investigative situation; set tactical tasks, put forward
investigative leads and plan the start of a pre-trial investigation; plan and conduct individual investigative
(search) actions and other measures to solve the tasks. Other investigative situations, which account for
3.1%, are not typical for illegal handling of firearms, ammunition, explosives and explosive devices and do
not have a stable pattern of formation and cannot be the basis for a separate methodology for investigating
such criminal offenses.

Key words: firearms, ammunition, explosives, explosive devices, investigative situation, criminal
proceedings, investigation.

1. Introduction

Criminal proceedings are carried out in spe-
cific conditions of time, place, and situation,
based on the actions and behaviour of persons
involved in its scope and under the influence
of other factors. This complex system of interre-
lationships constitutes the specific environment
in which the investigator and other compe-
tent actors work (Piaskovskyi, Chornous, Ish-
chenko, Alieksieiev, 2015, p. 306).

The term "situation” (from the Latin word
situatio) is interpreted as a combination of con-
ditions and circumstances that create a certain
environment, a position (Busel, 2001, p. 1102).
In case of investigation of criminal offenses,
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this interpretation is reflected in the formula-
tion of the concept of "investigative situation”
by a significant number of criminalists (Luki-
anchykov, Lukianchykov, 2001).

Solving pre-trial investigation tasks using
a situational approach is a widespread and prac-
tice-proven method of analytical and practical
work of an investigator, which allows for all
important circumstances of the event and pro-
ceedings at various stages of the investigation
and directly apply scientific developments to its
specific situations and conditions. The forma-
tion of typical investigative situations of pre-
trial investigation of criminal offenses is based
on the study of law application materials and is

© R. Movchan, 2022
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a component of almost all criminological tech-
niques (Novachuk, 2020, p. 82).

However, not only knowledge of certain
algorithms of actions is the key to a success-
ful pre-trial investigation of a criminal offense
(Shevchenko, 2018). It is also necessary to
analyse and provide a correct assessment
of the investigative situation. Since these factors
will further affect the correctness of the planned
methodological techniques and the choice
of making the right tactical decisions.

2. Typical investigative situations during
the investigation of illegal handling of firearms,
ammunition, explosives and explosive devices

Relying on the study of investigative prac-
tice in the investigation of this category of crim-
inal offenses, we can identify typical investiga-
tive situations that investigators usually face
at the initial stage of the investigation.

The first situation: a person is detained while
selling firearms (except for smooth-bore hunt-
ing firearms), ammunition, explosives, or explo-
sive devices without a permit provided for by
law.

For example: around 8 PM. On February 17,
2021, in Novohrad-Volynskyi, law enforcement
officers detained a resident of Rivne region on
the sale of a9 mm Makarov pistol and six rounds
of ammunition to a resident of Zhytomyr. After
receiving money in the amount of UAH 26.5
thousand for the illegal sale, the offender was
detained in accordance with Art. 208 of the CPC
of Ukraine, the money, gun and ammunition
were seized. Allegedly, a 31-year-old resident
of a neighbouring region illegally purchased
and stored firearms and ammunition, which he
transported to Zhytomyr region for sale. The
illegal activities in the field of illegal trafticking
in firearms and ammunition were documented
under the procedural supervision of the regional
prosecutor’s office, by investigators of the Main
Department of the National Police in the region
with the operational support of the SBU Office
in the region (Site Zhytomyr info, 2021).

Typically, such situations occur during cov-
ert investigative (search) actions (hereinafter
referred to as CISA) (operational procurement)
and are one of the most favourable compared to
others, since there is a purpose of committing
a criminal offense (sale), the fact of sale itself,
which is a mandatory element of a criminal
offense, as well as the firearms that the person
tried to sell. In addition, based on the analysis
of criminal proceedings and court cases in this
category of criminal offenses, pre-trial investi-
gation bodies have a significant amount of infor-
mation about the circumstances of the illegal
act and a wide range of sources of evidence
(witnesses, material evidence, ISA and CISA
records, etc.).

The main task of the pre-trial investigation
at the initial stage in the current situation is to
consolidate the available data by conducting
investigative (search) actions (ISA).

Investigative leads are put forward regard-
ing the source of acquisition (receipt) of fire-
arms (except for smooth-bore hunting firearms),
ammunition, explosives, or explosive devices,
the role of the suspect (whether he is a whole-
sale or retail seller, whether he is a thief of fire-
arms); the identity of accomplices.

Experts in criminology give different inter-
pretations to a criminological category of a lead.
According to O.Ya. Baev, the criminological
lead is a reasonable assumption of a profes-
sional participant in the procedural investiga-
tion of crimes about the nature and significance
of individual facts, circumstances, their rela-
tionship with each other and in the aggregate,
within the scope of such an examination, for-
mulated with the aim of objectifying and opti-
mising the achievement of the results of the lat-
ter and verified in criminal proceedings (Baev,
2003, p. 127).

In this context, we cannot agree with
the perspective of LE Herasymov and L.Ya.
Drapkin that the investigative lead is an approx-
imate description, while the investigation plan
is a directive, a mandatory order (Herasymov,
Drapkyn, 1994, p. 231).

We believe that the most successful defini-
tion of the investigative lead was proposed by
R.S. Belkin, who argues that it is an independent
specific forensic tool (forensic method of inves-
tigation) used by the investigator to cognise
and prove the objective truth in the investiga-
tion (Belkyn, 1993, p. 31). Alleged explanations
of facts that are not related to the subject mat-
ter of proof cannot be considered leads (Belkyn,
1993, pp. 27-28).

To verify the relevant leads, various investi-
gative measures may be conducted, in particu-
lar: 1) immediately after the detention of a per-
son (suspect), a personal search is conducted,
based on the results of which a relevant pro-
tocol is drawn up; 2) examination of the scene;
3) examination of the suspect, obtaining sam-
ples for expert examination (if necessary, hand
washings, etc.); 4) examination of the suspect's
clothing and items (bags, holsters, packages,
etc.) that are on his or her person and con-
tain firearms; 5) interrogation of the suspect;
6) search of the suspect's place of residence;
7) interrogation of police officers who par-
ticipated in the detention, other witnesses to
the detention, and attesting witnesses; 8) inter-
rogation of witnesses at the place of residence,
work (persons living together with the sus-
pect, neighbours, work colleagues); 9) inspec-
tion of firearms and other objects (e.g., money)
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related to the sale of these items; 10) appoint-
ment of forensic examinations to identify seized
firearms (examination of explosive devices,
fingerprinting, biological, examination of sub-
stances, materials and products, etc;) 11) giving
operative oflicers separate orders to establish
the suspect's connections; studying his or her
personality and lifestyle, circle of acquaint-
ances, in particular, checking whether the sus-
pect was registered with a narcologist or psychi-
atrist (Chaplynskyi, Luskatov, Pyrih, Pletenets,
Chaplynska, 2017, p. 134).

For example, simultaneously with the meas-
ures to neutralise or destroy an explosive device,
the operational staff of the IOG, on behalf
of the investigator, conduct an oral interview
or interrogation of witnesses and eyewitnesses
in order to identify the persons involved in
this criminal event, and, in addition, establish
the ways of approaching and leaving the place
of detection of the explosive device. When com-
municating with eyewitnesses and witnesses,
the operational staff should pay attention to
the behaviour of persons at the time of detection
of the explosive device or arrival of the IOG.

In addition, after the explosive device is det-
onated, its remains are packed in plastic bags
and sealed. Up to 10 grams of the explosive used
to destroy the explosive device are packaged sep-
arately as a sample for comparative study. After
that, the method of destruction, the materials
used, describes the remnants of the explosive
device after the explosion, and photographs them
are put on a record. The investigator should allow
for the fact that forensically significant traces
(e.g., handprints, traces of biological origin,
etc.) may remain on the remains of the explosive
device, so measures should be taken to identify,
record and seize them (Polishchuk, 2013, p. 96).

The second situation: criminal proceedings
are initiated after the discovery of firearms,
ammunition, explosives and explosive devices
that are located without a permit provided
for by law in a certain place (premises, vehi-
cle, locality, cache, parcel, etc.) or on a person;
the purpose of the suspect's actions has not
been established. The respective share of such
situations in the total number of criminal pro-
ceedings initiated under Part 1 of Art. 263
of the Criminal Code of Ukraine is 44%.

For example, during a search of a building in
Tverskyi dead-end in central Kyiv, police seized
several firearms and grenades, and took more
than a hundred people to the police station,
the press service of the Kyiv police reported on
Wednesday evening. "As soon as we received
a report that two groups of people had gath-
ered near the premises on Tverskyi dead-end,
additional law enforcement reserves were sent
to ensure law and order and conduct priority
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investigative actions. In particular, as a result
of a search of the premises, law enforcement
officers seized several firearms and grenades,
which were sent for examination. Their ori-
gin and purpose of storage will be established.
In addition, more than a hundred people have
been invited to the territorial police department
and are being questioned,” said Kyiv Police
Chief Andrii Kryshchenko (Radio Liberty
website, 2021). Or another case that recently
occurred in Sumy: police officers, together with
representatives of public organisations, while
patrolling the city, found a man who, upon see-
ing law enforcement officers, became visibly
nervous and changed direction. During a cur-
sory inspection, a Makarov pistol and ammuni-
tion were found on his person. At the same time,
the man did not have the appropriate permit to
keep firearms. The man was taken to the police
station, and the weapon and ammunition were
seized (Social news site, 2021).

Thetactical tasksare: to establish the circum-
stances of the incident and the persons involved
in the commission of the criminal offense; to find
material traces proving the involvement of spe-
cific individuals in the commission of illegal
handling of firearms, ammunition, explosives
and explosive devices; to search for persons
who witnessed the actions of the perpetrators.
The basis for the formation of an investigation
algorithm for this situation should include
actions and measures that facilitate the identi-
fication of persons involved in the commission
of the criminal offense under investigation.

The most effective primary and urgent
investigative measures and other procedural
measures include: inspection of firearms;
inspection of the scene; inspection of objects
and documents; appointment and conduct
of forensic examinations; checking the records
of the detected firearms; interrogation of wit-
nesses (citizens, officials); search and identifica-
tion of a person by signs or traces left behind;
identification of persons, objects; taking infor-
mation from transport telecommunication
networks and electronic information systems,
etc. (Andrieiev, 2020; Shepitko, Konovalova,
Zhuravel, 2016).

In such cases, investigative leads should
be aimed primarily at confirming or refut-
ing the belonging of the detected firearms to
the person who was detained, as well as at estab-
lishing the purpose and motives for the criminal
offense (Bandurina, 2013).

Options for the main investigative leads
may include the following: firearms, ammuni-
tion, explosives and explosive devices belong
to the detainee or another person; the criminal
offense was committed with or without the pur-
pose of sale.
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In order to initially verify these investiga-
tive leads, one of the first steps should be to
interrogate the suspect (obtain explanations),
in particular, in order to be able to gradually
verify his or her testimony. In addition to the list
of investigative measures to be taken in the first
investigative situation, it is also necessary to:

1) interrogate persons who can confirm or
refute the testimony of the detainee;

2) interrogate the persons identified by
the detainee as the owners of the seized firearms,
ammunition, explosives and explosive devices;

3) interrogate family members, rela-
tives, neighbours, and other close associates
of the detainee regarding the purpose of acqui-
sition of firearms, ammunition, explosives,
and explosive devices by the suspect;

4) inspect and seize firearms with
the involvement of an appropriate specialist;

3. Typical investigative situations during
the investigation of illegal handling of fire-
arms, ammunition, explosives and explosive
devices discovered in connection with inves-
tigative (search) actions or covert investiga-
tive (search) actions in other criminal pro-
ceedings

The third situation: firearms (except for
smooth-bore hunting firearms), ammunition,
explosives and explosive devices were found in
a room or car belonging to a particular person
and discovered in connection with the conduct
of ISA (inspection of the scene, search, etc.) or
CISA in another criminal proceeding.

For example, two men, aged 34 and 37, were
involved in the illegal appropriation of vehicles.
In Ternopil, an Iveco truck was stolen from
a new building on Stepan Budnyi Street. Less
than a month later, the thieves were active in
the Kremenets region. A Volkswagen Passat
CC was stolen from a private service station
in the village of Velyki Mlynivtsi. Law enforc-
ers managed to detain the persons involved
in the illegal appropriation of vehicles. Inves-
tigators served them a notice of suspicion
of committing a criminal offense under Part 2
of Art. 289 of the Criminal Code of Ukraine."
During the urgent ISA at the place of resi-
dence of one of the suspects, a stolen car with
a GPS jamming device on the roof was found.
Additionally, during the inspection of the apart-
ment, the police found and seized drugs, tech-
nical passports for various cars and 13 car
keys, a GPS tracker, a vehicle locking device,
a revolver, and an object similar to a Kalash-
nikov rifle. The police also managed to locate
the Iveco truck stolen in Ternopil. The crim-
inals hid it in the village of Tkva, Kremenets
district. During the authorised search, the car
was seized. By the decision of the Kremenets
District Court, both suspects were subject to

a measure of restraint in the form of detention.
The pre-trial investigation is ongoing. Police are
checking the suspects for involvement in similar
crimes in the region, according to the Ternopil
regional police communication department
(Shpikula, 2021).

The circumstances of the discovery
of the firearms indicate the presence of signs
of a criminal offense under Art. 263 of the Crim-
inal Code of Ukraine. The relevant investiga-
tive situation is in 15% of criminal proceedings.

The primary tactical tasks of the investi-
gation in this situation are to establish the fol-
lowing circumstances: search for evidence that
incriminates or exonerates the suspect; verifica-
tion of the person's alibi and the reliability of his
or her testimony (Volobuiev, Danshyn, Ish-
chenko, 2018). In this case, investigative leads
should be put forward regarding the ownership
of the seized firearms by a particular person
(group of persons), the purpose of their storage,
and sources of acquisition. To verify and develop
relevant investigative leads, it is necessary to:

1) identify and interrogate persons living
(working) in the premises that were inspected
and who had access to it, in particular the owner
of the car or persons using it;

2) identify, among a certain circle, per-
sons suspected of committing illegal handling
of firearms, ammunition, explosives or explosive
devices, if necessary, to inspect their personal
belongings and, if necessary, to conduct an addi-
tional urgent search in places related to the sus-
pects;

3) identify and interrogate other witnesses;

4) give separate instructions to opera-
tional staff to establish possible connections
of the suspect, study his or her personality, cir-
cle of acquaintances, etc;

5) inspect the detected firearms with
the obligatory involvement of specialists
(explosive experts);

6) appoint an appropriate forensic examina-
tion of the seized firearms.

The fourth situation: Internet resources
engaged in illegal activities related to the sale
of firearms, ammunition, explosives, or explo-
sive devices have been identified.

This situation stipulates the following leads:
a) the Internet resource was created for the sake
of curiosity (fun); b) the Internet resource was
created by professional programmers ("hack-
ers") only to make a profit for the use of other
persons; c¢) the Internet resource provides
a channel for the sale (purchase) of firearms,
ammunition, explosives, or explosive devices.

In order to verify these versions, it is neces-
sary to conduct a set of ISA and CISA, including
by cybercrime units with the possible involve-
ment of specialists from other law enforce-
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ment agencies, aimed at: identifying persons,
who have illegally acquired or sold firearms,
ammunition, explosives, or explosive devices
through the use of an Internet resource; identi-
fying the persons who have created the Internet
resource; establishing the purpose of creating
the Internet resource; establishing the organisa-
tional and functional structure, etc.

Next, the investigator shall: conduct CISA
in order to collect and record evidentiary infor-
mation (observation of a person, thing or place
(Article 269 of the CPC of Ukraine); take
information from transport telecommunication
networks (Article 263 of the CPC of Ukraine);
take information from electronic information
systems (Article 264 of the CPC of Ukraine);
determine the necessity and expediency of con-
trol over the commission of a crime (Article 271
of the CPC of Ukraine) in the form of: opera-
tional purchase or controlled delivery; interro-
gation of Internet users and persons involved
in the creation of an Internet resource; effective
searches of suspects (Tarasenko, 2017; Kova-
lenko, 2006).

The fifth investigative situation: facilities
adapted for the manufacture and repair of dag-
gers, Finnish knives, brass knuckles or other
cold steel without a permit provided for by law
were found, but the identity of the offender(s)
was not established.

This situation stipulates the main lead:
the owner of the facility, his or her family
members, relatives, friends, or colleagues use
the facilities to deliver, store, manufacture, or
repair daggers, Finnish knives, brass knuckles,
or other cold steel.

To work out this version, it is necessary to
carry out the following investigative and other
procedural actions and organisational measures:

— to offer the owner to hand over the items
or provide temporary access to the items
and documents;

— toinspect all seized items and documents;

— tointerrogate the owner of the object, his
or her family members, relatives, friends or col-
leagues who had access to the object;

— to detect and take fingerprints on objects
and documents;

— to appoint forensic examinations;

— to give a written order to operational
officers, etc. (Tarasenko, 2017, p. 115).

Regardless of the investigative situations
of the initial stage of the investigation, the inves-
tigator's performance at the next stage is related
not only to clarifying the actual circumstances
of the event, but also to further collecting
the necessary evidence in criminal proceed-
ings. In this regard, the investigative situations
inherent in this stage of criminal investigation
are as follows: evidence obtained that indicates
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the person's non-involvement in the commission
of a criminal offense; information obtained about
accomplices in the illegal handling of firearms,
ammunition, explosives, or explosive devices;
the suspect continues to insist on his or her inno-
cence of the criminal offense and refuses to coop-
erate with the pre-trial investigation; the sus-
pect has changed his or her position regarding
the criminal offense, admits guilt, and cooperates
with the investigation.

In view of this, in any investigative situa-
tion, the following circumstances are subject
to clarification (as confirmed by the results
of thesurvey oflaw enforcement officers): the ori-
gin of the seized objects (belonging to firearms,
ammunition, explosives, or explosive devices) —
100%; their belonging to a person ("owner") —
100 %; whether the person had the appropriate
permit to handle certain firearms — 62%; how
the firearms were acquired — 58%; the purpose
of their acquisition and storage — 73%; the like-
lihood of using these firearms for criminal pur-
poses (establishing involvement in a number
of armed criminal offenses) — 65%; establishing
channels for firearms to enter the illicit traf-
ficking — 48%; identifying the range of persons
whose actions contributed to this — 32 %.

We believe that such circumstances are a cer-
tain guideline in the investigator's cognitive
activity, which affects the choice of the direc-
tion of investigation.

4. Conclusions

Therefore, allowing for the materials
of investigative and judicial practice, we have
identified the most common investigative
situations. Of course, this list is not exhaus-
tive and may vary depending on the circum-
stances arising in criminal proceedings. When
the investigative situation changes dramati-
cally, the tactics of conducting ISA should be
adjusted accordingly. However, in any case,
the investigator needs to collect the maximum
number of key elements of the investigative sit-
uation within a short period of time, evaluate
them, and make the right tactical decision. The
relevant algorithm of an investigator’s actions
during the investigation of illegal handling
of firearms, ammunition, explosives and explo-
sive devices is as follows: assess the initial inves-
tigative situation; set tactical tasks, put forward
investigative leads and plan the start of a pre-
trial investigation; plan and conduct individ-
ual ISA and other measures to solve the tasks.
Other investigative situations, which account
for 3.1%, are not typical for illegal handling
of firearms, ammunition, explosives and explo-
sive devices and do not have a stable pattern
of formation and cannot be the basis for a sep-
arate methodology for investigating such crim-
inal offenses.



9/2022
CRIMINAL PROCESS

References:

Andrieiev, D.V. (2020). Kryminalistychna kharakterystyka ta osoblyvosti rozsliduvannia nezakonnoho
obihu zbroi [Forensic characteristics and peculiarities of the investigation of illegal arms trafficking]. Extended
abstract of candidate’s thesis. Kharkiv (in Ukrainian).

Baev, O.1a. (2003). Osnovy kriminalistiki [Fundamentals of criminalistics]. Moskva (in Russian).

Bandurina, Ya.Iu. (2013). Typovi slidchi sytuatsii ta osnovni napriamky rozsliduvannia kontrabandy voh-
nepalnoi zbroi ta boieprypasiv [Typical investigative situations and main areas of investigation of firearms and
ammunition smuggling]. Visnyk Zaporizkoho natsionalnoho universytetu — Bulletin of Zaporizhzhya National Uni-
versity, 1(2), 242-247 (in Ukrainian).

Belkyn, R.S. (1993). Ocherky krymynalystycheskoi taktyky [Essays of forensic tactics]. Volhohrad: VSSh
MVD SSSR (in Russian).

Busel, V.T. (2001). Velykyi tlumachnyi sloonyk ukrainskoi movy [A large explanatory dictionary of the Ukrain-
ian language]. Kyiv — Irpin: Perun (in Ukrainian).

Chaplynskyi, K.O., Luskatov, O.V,, Pyrih, L.V. Pletenets, V.M., Chaplynska, Yu.A. (2017). Kryminalistyka
[Forensics]. Dnipro: DDUVS; Lira LTD (in Ukrainian).

Herasymov, Y.E, Drapkyn, L.Ia. (1994). Krymynalystyka [Forensics]. Moskva (in Russian).

Kovalenko, Ye.H. (2006). Teoriia dokaziv u kryminalnomu protsesi Ukrainy [The theory of evidence in the
criminal process of Ukraine]. Kyiv: Yurinkom Inter (in Ukrainian).

Lukianchykov, B.Ie., Lukianchykov, Ye.D. (2001). Typovi slidchi sytuatsii i shliakhy yikh rozviazannia v
okremykh pozavydovykh metodykakh rozsliduvannia [ Typical investigative situations and ways of solving them
in certain extra-special investigation methods]. Naukovyi visnyk DDUVS — Scientific bulletin DDUVS, 1 (4),
261-268 (in Ukrainian).

Novachuk, S.A. (2020). Rozsliduvannia porushen vymoh rezhymu radiatsiinoi bezpeky [Investigation
of violations of the requirements of the radiation safety regime]. Extended abstract of candidate’s thesis. Kyiv
(in Ukrainian).

Piaskovskyi, V.V., Chornous, Yu.M. Ishchenko, A.V. Alieksieiev, O.0. (2015). Kryminalistyka [Forensics].
Kyiv (in Ukrainian).

Polishchuk, V.V. (2013). Rozsliduvannia zlochyniv, poviazanykh iz vykorystanniam vybukhovykh prystroiv
[Investigation of crimes related to the use of explosive devices]. Extended abstract of candidate’s thesis. Kyiv
(in Ukrainian).

Sait Radio Svoboda [Radio Liberty website]. (2021). radiosvoboda.org. Retrieved from https://www.radi-
osvoboda.org/a/news-kyv-zbroya-politsiya-provokatsiyi/31096417.html (in Ukrainian).

Sait Suspilne novyny [Social news site]. (2021). suspilne.media. Retrieved from https://suspilne.
media/205313-policia-v-sumah-zatrimala-porusnikiv-komendantskoi-godini-ta-colovika-z-nelegal-
nou-zbroeu/ (in Ukrainian).

Sait Zhytomyr info [Site Zhytomyr info]. (2021). zhitomir.info. Retrieved from https://www.zhitomir.info/
news_198303.html (in Ukrainian).

Shepitko, V.Iu., Konovalova, V.O., Zhuravel, V.A. (2016). Kryminalistyka [Forensics]. Kyiv: In Yure
(in Ukrainian).

Shevchenko, D.M. (2018). Aktualni pytannia doslidzhennia zrazkiv zbroi ta konstruktyvno skhozhykh iz
neiu vyrobiv [Actual issues of research of weapon samples and structurally similar products]. Teoriia i prak-
tyka sudovoi ekspertyzy i kryminalistyky — Theory and practice of forensic examination and criminology, 396 397
(in Ukrainian).

Shpikula, T. (2021). Zatrymaly dvokh ranishe sudymykh cholovikiv, yaki vykradaly avtivky. Pry obshuku
u nykh vyiavyly zbroiu ta narkotyky [Two previously convicted men who stole cars were detained. During the
search, firearms and drugs were found in their possession]. 20minut.ua. Retrieved from https://te.20minut.
ua/Kryminal/zatrimali-dvoh-ranishe-sudimih-cholovikiv-yaki-vikradali-avtivki-pri-o-11472827.html
(in Ukrainian).

Tarasenko, O.S. (2017). Rozsliduvannia nezakonnoho povodzhennia z vohnepalnoiu zbroieiu, shcho vehyni-
aietsia zZlochynnymy obiednanniamy [Investigation of illegal handling of firearms committed by criminal organi-
sations|. Extended abstract of candidate’s thesis. Kyiv (in Ukrainian).

Volobuiev, A.F, Danshyn, M.V, Ishchenko, A.V. (2018). Kryminalistyka [Forensics]. Kharkiv
(in Ukrainian).

75



9/2022
CRIMINAL PROCESS

Pycaan Moguan,
3006yeau, [IpAT «Buwuii naguarvhuil 3axnad “Mixcpezionanvna Axademis ynpasainis nepconaiom”s,

syauysn @pomemiscvka, 2, Kuis, Yxpaina, indexc 03039, movchan_ruslan@ukr.net
ORCID: orcid.org/0000-0003-4037-1147

THUIIOBI CJIIYI CUTYAILIL ITIJ] YAC PO3CJIIIYBAHHA HE3AKOHHOTO
INOBOGKEHHS 31 3bPO€IO, BOMOBUMU ITPUITACAMU, BUBYXOBHMU
PEYOBNHAMU TA BUBYXOBHUMU IIPUCTPOAMU

Anorauis. Mema. MeTo1o cTaTTi € XapaKTepUCTHUKA TUIIOBUX CJIIYMX CUTYAILiH 11i/l 4ac po3CcJIiryBaH-
Hsl HE3AKOHHOTO MOBOJIKEHHsI 31 30po€io, 60HOBUMY NMpumiacaMu, BUGYXOBUMHI PEYOBUHAMMU Ta BUOYXO-
BUMHU TIPUCTPOsiMU. Pesymomamu. Y crarTi BUOKPEMJIEHO Taki TUMOBI iyl cuTyarii: oco0y 3arpuma-
HO Iij1 yac 30yTy npeaMeTiB 036poeHHst (KpiM TIaKOCTBOJILHOI MUCIMBCHKOI 30poi) 6e3 nepeabaueHoro
3aKOHOM JI03BOJIY; BUSIBJICHO [PEMETH 030POEHHS Y IIeBHOMY MicIti abo ocobu Ge3 nepeadayeHoro 3aKo-
HOM JI03BOJIY; METY Iiii MiZI03PIOBAHOTO HE BCTAHOBJICHO; PEAMETH 030POEHHS (KPiM IIaZKOCTBOIbHOL
MUCJIUBCHKOI 30poi) Oy 3HaliieHi B mpUMilleHHi, aBTOMOOII, 0 HAJIEKUTh KOHKPETHii 0cobi, abo
BUSIBJIEH] Y 3B'SI3KY 3 TIPOBEJIEHHM MPOIIECYAIBHUX /il B iIHIIOMY KPUMiHAIBHOMY MTPOBAJIPKEHHI; BCTa-
HOBJIEHO [HTepHeT-pecypcH, SKi 3aliiMalOThCsT He3aKOHHOIO [TiSITHHICTIO, IO TIOB’SI3aHa i3 PoaskoM Tpe-
METIB 030POEHHST; BUSABJIEHO 00’ €KTH, TPUCTOCOBAHI /I BATOTOBJIEHHS Ta PEMOHTY KMH/IKAJIiB, (PIHCHKUX
HOKIB, KacTeTiB uK iHmIOl xoJ10/HOI 30poi 6e3 1epegdaueHoro 3aKOHOM J03BOJY, ajle 0co0y 3JOUMHILS
(-uiB) He BeranoBeno. Bucnosxu. 11ix gac piskoi aMinu cJ1iu0i cuTyarlii MOBUHHO OYTH BiMOBIHO CKO-
PUTOBAHO 1 TAKTUKY IIPOBEAEHHS CaifuuX (po3uiyKoBux) jiil. OaHaK y Gyb-sIKOMY BUIAIKY CJIIIOMY
HEOoOXI/IHO POTATOM HE3HAYHOTO IPOMIKKY Yacy 3i6paT MaKCUMYM KJIIOYOBUX €JIEMEHTIB 401 CuTYy-
aIlil, OIMHNUTH iX Ta MPUIHATH MPaBUIbHE TAaKTUYHE PillleHHs. BiamoBigHuil aaroput™ il cJIiggoro T
4ac PO3CIIiyBaHHS HE3AKOHHOTO TIOBOJIKEHHS 31 30pO€t0, O0OHOBUME IIPUITACAMU, BUOYXOBUME PEUOBUHA-
MU Ta BUOYXOBUMH IPUCTPOSIME BUIVISIIA€ TAK: OLIHKA BUXIAHOI CJIYOI cUTyallii; HOCTaHOBKA TAKTUYHIX
3aBJlaHb, BUCYHEHHS CJI[YNX BEPCiil Ta MJIAHYBAHHS MOYATKY ZOCYI0BOTO PO3CJI/IyBAHHS; TIIAaHYBAHHS
Ta TPOBEEHHS OKPeMUX CJigunX (PO3IIYKOBUX) il Ta iHIIUX 3aXOJIiB [/ BUPILIEHHS TTOCTaBJIEHUX
3aBjlatb. [HIM corijui cuTyarii, yacTka SIKUX CTaHOBUTh 3,1%, He TUIIOBI /ISl HE3AKOHHOTO MOBOJIKEHHST
3i 36pocto, GoloBUME NpUIIacamMy, BUOYXOBUME PEYOBMHAMU Ta BUOYXOBMMHU IIPUCTPOSIMU i HE MAOTh
CTiHIKOI 3aKOHOMIPHOCTI YTBOPEHHS 1 He MOXKYTh OyTH MOKJIaAEHI B OCHOBY CTBOPEHHS OKPEMOi METOAUKH
PO3CJIIyBaHHS TAKUX KPUMiHAJIBHUX PABOIOPYIIEHD.
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CRIMINOLOGICAL CLASSIFICATION
OF CORRUPTION CRIMES

Abstract. Purpose. The purpose of the study is to establish the place and role of the criminological
classification of corruption crimes in making group, type and subtype criminological methods and identify
the criteria for classifying corruption crimes. Results. The article emphasises that in order to facilitate
the investigation of corruption crimes and to make not only group but also specific individual
criminological methodologies and micro methodologies, a criminological classification of relevant criminal
offenses is required. It is proved that criminological classification is a tool for identifying specific features
of unlawful acts which are of importance in determining the boundaries and subject matter of proof,
choosing the means of proof and organising their pre-trial investigation. It is noted that the criminological
classification enables to distinguish certain types of unlawful acts according to certain criteria, allowing
for not only the peculiarities of the criminal law regulation of the offense but also its mechanism. It is
emphasised that the criminological classification of corruption crimes contributes to the specification,
clarification of the peculiarities of their criminological characteristics and the development of flexible
and situational criminological methodologies. Conclusions. It is found that the criminological classification
of corruption crimes combines two criteria: criminal legal and criminological one. It is proposed that in
order to streamline the activities of making a methodology for investigating corruption crimes and their
varieties, these unlawful acts should be classified according to the following criteria: an actor, the purpose,
a subject matter, a situation, the degree of organisation and the scale of criminal unlawful activities.
Moreover, the formation of a methodology for investigating corruption crimes, including those combined
with obtaining undue advantage, is impossible without a preliminary criminological classification
of these criminal offenses. The latter is a tool for identifying specific features of unlawful acts which are
of importance in determining the boundaries and subject matter of proof, for choosing the means of proof
and organising their pre-trial investigation.

Key words: criminological methodology, corruption, corruption crimes, criminological classification,
criterion, investigation methodology, formation of methodology.

1. Introduction

Traditional corruption in its various man-
ifestations and areas remains one of the most
acute problems in Ukraine to this day. Corrup-
tion adversely affects the exercise of constitu-
tional human and civil rights, social transfor-
mations and economic development, causes
distrust in state institutions, and creates a nega-
tive image of Ukraine in the international arena
(Dudorov, Ryzak, 2015). Accordingly, cor-
ruption is a negative phenomenon that is con-
stantly being "fought" at the national and inter-
national levels. In particular, criminal liability is
provided for these unlawful acts.

However, in order to facilitate the investiga-
tion of corruption crimes and to make not only
group but also specific individual criminologi-

© |. Havryliuk, 2022

cal methodologies and micro methodologies,
a criminological classification of relevant crimi-
nal offenses is required.

The issue of criminological classifi-
cation of criminal offenses and its use in
making individual criminological method-
ologies has been repeatedly studied from var-
ious aspects by R.S. Bielkin, A.F. Volobuiey,
V.E Yermolovych, V.A. Zhuravel, O.N. Kole-
snychenko, V.O. Konovalova, O.V. Pchelina,
R.L. Stepaniuk, V.Y. Shepitko, A.V. Shmonin,
M.P. Yablokov, and others.

However, these scientific works define
the role and place of the criminological classifi-
cation of crimes in the structure of criminolog-
ical methodology, as well as offer a criminolog-
ical classification of certain groups of criminal
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offenses, such as official crimes, budget crimes,
economic crimes, etc. In addition, a large num-
ber of scientific works consider the crimino-
logical classification of corruption criminal
offenses, but there are no comprehensive studies
of the meaning and criteria for the criminologi-
cal classification of corruption crimes.

Therefore, the purpose of the study is to
establish the place and role of the criminologi-
cal classification of corruption crimes in making
group, type and subtype criminological meth-
ods and identify the criteria for classifying cor-
ruption crimes.

2. The legal and regulatory framework for
the fight against corruption crimes

The law on criminal liability defines the con-
cept of "corruption criminal offenses" and their
elements. For example, according to the note to
Art. 45 of the Criminal Code of Ukraine, "fol-
lowing the Code, corruption criminal offences
are criminal offences under Articles 191, 262,
308, 312, 313, 320, 357, 410, if committed
through abuse of office, as well as criminal
offences under Articles 210, 354, 364, 364-1,
365-2, 368-369-2 of this Code" (Criminal Code
of Ukraine, 2001). However, the legislator does
not systematise corruption crimes.

Moreover, criminological science is inter-
ested in the criminological classification ena-
bling to distinguish certain types of unlawful
acts by specific criteria, allowing for not only
the peculiarities of the criminal law regulation
of the offense but also its mechanism. Such
classification makes it possible to determine
the type (group) of criminal offenses, including
corruption crimes, in the construction of appro-
priate criminological methodology. In addi-
tion, the criminological classification of cor-
ruption crimes allows specifying the content
of their criminological characteristics (Kazan-
ska, 2014, p. 171). Therefore, undeniably,
the criminological classification of criminal
offenses is organically included in the struc-
ture of criminological methodology, because
it is impossible to build a system of individual
criminological methodologies without a log-
ically sound classification of crimes (Shchur,
2010, p. 337).

Moreover, the criminological classifica-
tion of criminal offences, including corruption
offences, is aimed at refining and developing
methodologies of investigation of specific cat-
egories of crimes, contributing to the specifi-
cation, clarification of the peculiarities of their
criminological characteristics and the develop-
ment of flexible and situational criminological
methodologies (Tishchenko, 2003; Lysenko,
2006; Nikitina-Dudikova, 2021). After all,
the success of the investigation of any crime
usually depends on the investigator's ability
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to understand not only the criminal legal but
also its criminological essence (Zapototskyi,
2016, p. 35).

It should be noted that the criminological
classification of corruption crimes combines two
criteria: criminal legal and criminological one.
Therefore, we consider it necessary to highlight
the positions of scientists on the criminological
classification of these unlawful acts.

For example, according to D.H. Mykhay-
lenko, an important typology of corruption
crimes is their division into two fundamen-
tally different groups according to the criterion
of the corruption relations mechanism: unilat-
eral and bilateral corruption crimes. Unilat-
eral corruption crimes are those that can be
committed by the actor of corruption alone
without the mandatory voluntary participation
of other persons. Bilateral corruption crimes
include such corruption crimes that can be
committed only with the mandatory voluntary
participation of several actors of corruption
(Mykhailenko, 2013, p. 10).

3. Classification of corruption crimes

According to A.V. Savchenko’s study on
the problems of criminal legal understanding
of corruption crimes, corruption crimes can be
classified according to several criteria:

— by the sequence of grouping corruption
crimes in the Note to Art. 45 of the Crimi-
nal Code of Ukraine and by the fact whether
or not they have been committed through
abuse of office (corruption crimes commit-
ted through abuse of office; certain corruption
crimes in the field of economic activities, against
the authority of state authorities, local govern-
ments and associations of citizens, as well as in
the field of official and professional performance
related to the provision of public services);

— by the generic object of the offense (cor-
ruption crime against property; corruption
crime in the field of economic activities; cor-
ruption crimes in the field of trafficking in nar-
cotic drugs, psychotropic substances, their ana-
logues or precursors; corruption crimes against
the authority of state authorities, local self-gov-
ernment bodies and associations of citizens;
corruption crimes in the field of official and pro-
fessional performance related to the provision
of public services; corruption crime against
the established order of military service/cor-
ruption military crime;

— by actors (those committed by: officials
of legal entities of public law; officials of legal
entities of private law; persons who are not pub-
lic officials, local self-government officials, but
perform professional activities related to public
services; employees of an enterprise, institution
or organisation who are not officials or persons
working for the benefit of an enterprise, insti-
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tution or organisation; general actors; military
officials);

— by subject matter (with and without sub-
ject matter);

— by purpose (those that are aimed
at obtaining any undue advantage and those
that are not) (Savchenko, 2015, pp. 19-20).

We fully support the above criminological
classification of corruption crimes. At the same
time, we believe that it can be supplemented
with the following criteria:

a) by the setting of commission, corruption
crimes can be committed in agriculture, hunting
and related services; forestry and logging; fisher-
ies; mining and quarrying; processing industry;
supply of electricity, gas, steam and air condi-
tioning; water supply, sewerage, waste manage-
ment; construction; wholesale and retail trade,
repair of motor vehicles and motorcycles; trans-
port, warehousing, postal and courier activi-
ties; temporary accommodation and catering;
information and telecommunications; financial
and insurance activities; real estate transactions;
law, accounting, architecture and engineering,
technical testing and research; administrative
and support services; public administration
and defence, compulsory social insurance; edu-
cation; health care and social assistance; art,
sports, entertainment and recreation; etc;

b) by the degree of organisation of criminal
unlawful activities, corruption crimes can be
committed by an individual, a group of persons,
an organised group or a criminal organisation;

¢) by the actor, corruption crimes are
divided into those committed by officials; offi-
cials holding a responsible position; officials
holding a particularly responsible position;
persons authorised to perform the functions
of the state or local self-government.

Moreover, we believe that corruption
crimes should be classified according to the fol-
lowing criterion: the scale of criminal unlawful
activities. According to this criterion, crimi-
nal technologies and individual crimes should
be distinguished. In addition, the technolo-
gies of criminal enrichment include the main
and subordinate crimes (Pchelina, 2014, p. 270).

4. Conclusions

Therefore, the formation of a methodology
for investigating corruption crimes, including
those combined with obtaining undue advan-
tage, is impossible without a preliminary
criminological classification of these criminal
offenses. The latter is a tool for identifying
specific features of unlawful acts which are
of importance in determining the bounda-
ries and subject matter of proof, for choos-
ing the means of proof and organising their
pre-trial investigation. In order to streamline
the activities of making a methodology for
investigating corruption crimes and their vari-
eties, these unlawful acts should be classified
according to the following criteria: an actor,
the purpose, a subject matter, a situation,
the degree of organisation and the scale of crim-
inal unlawful activities.
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KPUMIHAJIICTUYHA KJIACUDIKAIIA KOPYIIIMHAX 3JIOUYNHIB

Anxorauis. Mema. MeTo0 JOCTIIZKEHHSI € BCTAHOBJICHHS MICI Ta POJIi KPUMIHANICTHYHOI KJlacu-
ikanii KopynIiitHuX 37I04MHIB Y pa3i (hopMyBaHHs IPYHOBUX, BUIOBUX i MiJIBUOBUX KPUMiHAIICTIY-
HUX METOJINK, BUOKPEMJIEHHS KPUTEPiiB Kiaacudikallii KopymiiiHux 310untis. Pesyavmamu. Y ctarti
HAroJIOMIEHO, IO UL TIOJIETIIeHHS IISVIBHOCTI 3 PO3CIIiyBAHHS KOPYIIIIHIX 3/I04HHIB i (hOPMyBaHHS HEe
TIIBKU TPYIOBHUX, a i BUAOBUX OKPEMUX KPUMIHATICTHYHIX METOAMK i MIKPOMETOANK OTPIOHO 3iiicHM-
T KPUMIHAJTICTHYHY KJacu(iKalliio BKazaHoi KaTeropii KpuMiHaibHUX [paBomopyiierb. O6rpyHTOBaHO,
0 KpUMiHATiCTHUHA Kiacudikaiis € iIHCTPYMEHTOM BHOKPEMJIEHHS CHelU(IYHIX PUC TIPOTUIIPABHUX
JisTHb, AKI BiZirPaioTh BasKJIMBY POJIb Y Pasi BUSHAUEHHST MEJK i TIpeJiMeTa JoKa3yBaHHs, oOpaHHi 3ac06iB
JIOKa3yBaHHS i opraHisarii iX 10cyI0BOTO PO3C/IiIyBaHHs. 3a3HaueHo, 0 KPUMiHaTiCTHYHA Kaacudika-
11is1 T03BOJISIE 32 IEBHUMU KPUTEPIsIMU BUOKPEMUTH TIEBHI BU/IM IIPOTUIIPABHUX /liSHb 3 YPaXyBaHHSM He
TLIBKH 0COGIMBOCTEN KPUMiHATBHO-TIPABOBOI peraMeHTallii mpaBonopyIieHHs, a i ioro Mexanismy. ITiz-
KpecJeHo, Mo KpUMiHATiCTUIHA KaacuiKallis KOPYIIiiHIX 3JI0YNHIB CIIPUSIE eTamTi3allil, 3’ ICyBaHHIo
0cobmBoOCTEl X KPUMIHATICTYHOI XapAaKTEPUCTUKY Ta PO3POOJICHHIO THYYKHUX | CUTYaTHBHO MIPUCTOCO-
BaHMX KPUMIHAJIICTUUHIX MeTOAUK. Bucnoexu. Beranosieno, 1o KpUMiHaIbHI IIPaBOIIOPYIIEHHS, CKOE-
Hi CTOCOBHO ANTHUHM, BiI3HAYAIOTHCS crielindiyHnM MeXaHi3MOM YUHHEHHS Ta JISAJIbHICTIO 3 IX BUSBJICH-
H$1, PO3KPUTTS Ta PO3CJilyBaHHs. 3'ICOBAHO, 110 KPUMiHATICTHYHA KIacu(iKallis KOPYIIIHHIX 3I04NHIB
HOEAHYE ¥ cobi Ba KpUTepii — KPUMiHATBHO-TIPABOBUI I KPUMiHAMICTHYHMIL. 3aTPOIMOHOBAHO 3 METOIO
VHOPSIKYBAHHS [iSIBHOCTI 3 MOOYZA0BM METOJAMKK PO3CIAyBaHHS KOPYNIUIHUX 3J0YMHIB 1 iX Pi3HO-
BUJIIB 3/1iliCHIOBATU KJIAaCH(DIKALII0 3rajaHuX MPOTUIIPABHKX [isiHb 33 TAKMMU KPUTEPIAMU: Cy(’€KTOM,
METOIO, MPEIMETOM, 0OCTaHOBKOIO, CTYIEHeM OpraHizailii Ta MacurtaboM KpUMiHAJIBHOI POTHUIIPABHOL
nistmbHOCTI. Takok hopMyBaHHS METOIMKH PO3CIYBAHHS KOPYTIHITHNAX 3JI0UYNHIB, 30KpeMa TIOETHAHIX
i3 OTPUMAHHSM HEIPABOMIPHOI BUTO/IU, HEMOKIKMBE 0€3 MOEPEAHbOI KPUMIHAMICTHYHOT Kiaacudikairii
BKa3aHMX KPUMiHAJIBHUX TIPaBonopymieHb. OCTanHA € iHCTPYMEHTOM BHOKpPEMJIeHHS crielindiyHuX puc
MIPOTUTIPABHUX [IisTHb, SIKi Bi/IiTPAIOTh BAKJIMBY POJIb y pa3i BUBHAUEHHS MeX i MpeiMeTa I0Ka3yBaHH!,
obOpanHi 3aco6iB T0Ka3yBaHHs [f OpraHisartii IX 10CY[0BOTO PO3CJIi/Ly BAHHSI.

KmouoBi cioBa: KpuMiHaTiCTHYHA METOJMKA, KOPYIIIIis, KOPYIIIHHI 3J0YMHH, KPUMiHATICTHYHA
kyacuikartiss, KpuTepiit, METOANKA PO3CAiyBaHH, (OPMYBAHHS METOIUKN.
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PECULIARITIES OF THE PREPARATORY STAGE

OF INSPECTION WHEN INVESTIGATING CRIMINAL
OFFENSES RELATED TO TRAFFICKING

OF POISONOUS SUBSTANCES

Abstract. The purpose of the article is to study the peculiarities of the preparatory stage of inspection
and establish its significance for the further conduct of the specific investigative (search) action during
the investigation of criminal offenses related to the illegal circulation of poisonous substances. Research
methods. The work was performed using general scientific and special methods of scientific knowledge,
such as: dialectical and formal-logical ones, analysis and synthesis, generalization, comparison. Scientific
novelty. The article examines the concept of the preparatory stage of inspection and covers its essence,
gives the peculiarities of its conduct, taking into account the specific nature of criminal offenses related
to illegal circulation of poisonous substances. Inspection stages have been specified, and their significance
for the investigation has been partially elucidated: attention is paid to the preparatory stage because all
subsequent actions during investigative (search) activity depend on it. The algorithm for organizational
actions of the investigator before going to the scene, given the initial information about the criminal
offense, is clarified, and actions of the patrol police before arrival of the investigative team are characterized.
Emphasis is placed on the measures and means of ensuring the personal safety of the investigative team
and actions to preserve the investigative information during and after elimination of negative consequences
of the event. The algorithm of actions of the investigator and the CSI team upon arrival at the place
of inspection and collection of forensically significant information, keeping the rules and procedures for
working with poisonous substances, is presented. Conclusions. As a result of the conducted research,
specific nature and peculiarities of the preparatory stage of inspection, which plays an important role
in collecting physical evidence in these criminal offenses, have been determined. It was established that
before the inspection’s beginning, all its participants should strictly follow the defined algorithm of actions
and work harmoniously in close cooperation. It was concluded that the neglect of measures and means
of personal protection can harm the life or health of inspection participants.

Key words: inspection, preparatory stage, safety measures, personal protective equipment, degassing,
crime scene investigation team, patrol police.

1. Introduction and plan further investigation. The effectiveness

The initial stage of the investigation
of illegal acts involving poisonous substances
requires a specific study, since it is character-
ized by the relative short duration, intensity
and urgency of investigative (search) actions
and intelligence operations, limited informa-
tion about the criminal offense and perpetrator
(Kuznietsova, 2008, p. 4).

At the initial stage of investigating criminal
offenses related to the trafficking of poisonous
substances, inspection matters since it is a point
when the countdown begins to terminate
the consequences of such acts, collect evidence

© I. Maksymchuk, 2022

of inspection directly depends on the close inter-
action between the units involved, the aware-
ness of a crime scene investigation (CSI) team
about the actions before departure and upon
arrival at the scene, and many other essential
factors and particularities.

In forensic science, many scholarly contri-
butions are devoted to the inspection tactics,
in particular by V.P. Bakhin, H.I. Hramovych,
V.O. Konovalov, N.I. Klymenko, V.S. Kuz-
michov, Ye.l. Makarenko, H.A. Matusovskyi,
M.I. Porubov, M.V. Saltevskyi, K.O. Chap-
lynskyi, Yu.M. Chornous, V.Yu. Shepitko,

81



9/2022
CRIMINALISTICS

.M. Yakimov, and others. Despite a lack
of works elucidating the essence and content
of inspection, the issue of its tactics during
the investigation of criminal offenses related to
the trafficking of poisonous substances is still
unsettled and requires scholarly inquiry.

The article’s purpose is to study particu-
larities of the preparatory stage of inspection
and establish its significance for the further
conduct of the relevant investigative (search)
action when investigating criminal offenses
related to the trafficking of poisonous sub-
stances.

2. The concept and content of the prepara-
tory stage of inspection during the investiga-
tion of criminal offenses related to poisonous
substances

During the development of forensic science,
a well-established structure of investigative
(search) actions has been formed, and inspection
isno exception. In textbooks on forensic science,
there are three stages of inspection, namely:
1) preparatory; 2) operational; 3) final (Piask-
ovskyi, Chornous, Samodin, 2020, p. 416). Each
stage plays its role in collecting forensically rel-
evant information for the effective investigation
of criminal offenses under consideration.

Among the above stages of inspection,
amidst the investigation of criminal offenses
related to the trafficking of poisonous sub-
stances, preparation for its conduct is critical as
after receiving the initial information about such
a criminal offense, a set of actions and measures
should be taken to eliminate the harmful effects
of criminal actions, ensure the safety of persons,
animals, the environment, etc., that will affect
the further detection of material evidence, pre-
vention of its loss and preservation for subse-
quent expert examination.

The preparatory stage of all types of inspec-
tion begins when the investigator makes the spe-
cific decision. According to O.V. Zarubenko,
such a decision is due to the ability to solve
the tasks facing the pre-trial investigation
as quickly and fully as possible (Zarubenko,
2012, p. 373).

Thus, inspection during the investigation
of criminal offenses under consideration does
not tolerate delay and, first of all, is associated
with the cessation of the spread of poisonous
substances — the elimination of adverse effects
of a criminal event and maintaining the security
of citizens, animals, and the environment.

The preparatory stage of inspection is long
enough, since it requires some organizational
actions. Therefore, it is essential: 1) to come
up with participants to inspection; 2) to deter-
mine time and place of its conduct; 3) to ensure
the safety of all participants; 4) to involve
the necessary specialists (a chemist to deal
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with a poisonous substance during inspection;
a forensic scientist to work with other traces;
a fire safety engineer — if there was a fire, etc.);
5) to prepare photo/video software; 6) to main-
tain interaction with other units during inspec-
tion (solving the issue of transportation of poi-
sonous substances and their disposal), as well as
other organizational issues.

The above general recommendations relate
to the preparatory stage of all types of inspec-
tion when investigating criminal offenses con-
cerned. However, a crime scene investigation is
more complex and cumbersome, hence we will
specify the algorithm of actions at the prepara-
tory stage for the subjects holding it.

3. Algorithm of the investigator’s actions
before visiting the scene of an event related to
the trafficking of poisonous substances

As a rule, during the investigation of any
criminal offense, the preparatory stage of crime
scene examination is conditionally divided
into two independent stages: the investigator’s
actions before visiting the scene and directly
at the scene (Piaskovskyi, Chornous, Samodin,
2020, p. 416). We share such a division and con-
sider it correct from the perspective of tactics,
as that division contribute to performing all
the tasks assigned to the investigator at mini-
mum expenditures of forces and means.

Since poisonous substances are classified
as chemical, all actions of police officers taken
at the preparatory stage of inspection must com-
ply with the requirements set out in the Instruc-
tion on the procedure for actions of police bod-
ies (units) in case of detection of radioactive,
chemical and nuclear materials or receiving
information about violations of the rules or
illegal handling of them, which was approved
by the Order of the Ministry of Internal Affairs
of Ukraine No. 754 dated 06.09.2017 (hereinaf-
ter referred to as the Instruction).

According to para. 3 of the Instruction,
when police officers receive a notification of ille-
gal handling of poisonous substances or direct
detection of poisonous substances, they shall
immediately take measures to ensure individ-
ual and public safety, prevent further contact
of people and animals with them, and inform
a duty officer of the police body (unit) about
the relevant fact (Maksymchuk, Sakovskyi,
Sura, Furman, 2019, p. 36).

However, as K.O. Krushelnytska aptly
points out, a police officer, being in a situation
which requires physical presence in the zone
of action of chemical (poisonous) substances, is
not able to ensure individual and public safety.
One does not have expertise and practical skills
in using personal protective equipment and is
not aware of an algorithm for removing con-
taminated clothing, sanitizing exposed skin
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and mucous membranes, etc. (Krushelnytska,
2022, p. 217). Therefore, at the present stage
of inspection, a set of measures is carried out
and the forces and means of various units of not
only the National Police but also other bodies
are involved.

After receiving a notification of a criminal
offense related to the illicit traflicking in poi-
sonous substances, the duty officer shall: (Nakaz
MVS Ukrainy vid 06.09.2017, No. 754):

1)  register  the notification  in
the unified accounting log and report the event
to the head of the police body (unit), his dep-
uty — the head of the investigative department
(division), the deputy for preventive activi-
ties, the head of the patrol police response sec-
tor, the person responsible for the police body
(unit), and the senior duty officer (para. 6
of the Instruction);

2) ensure public safety and order and fenc-
ing of the scene before the arrival of emergency
rescue services, send to the scene police squads
and a CSI team equipped under paragraph 6
of Section 2 of the Instruction and, if necessary,
an emergency (ambulance) team;

3) inform the territorial bodies of the State
Emergency Service or their subordinate units, as
well as the territorial bodies (units) of the Secu-
rity Service of Ukraine, the State Environmen-
tal Inspectorate, the State Service of Ukraine
on Food Safety and Consumer Protection,
the State Nuclear Regulatory Inspectorate, local
state administrations and local self-government
bodies (hereinafter referred to as the interested
state authorities) under the current legislation.

In addition, the chief inspector of the duty
unit of the Department of Analytical Sup-
port and Operations of the National Police
of Ukraine (hereinafter referred to as ASO),
having received a notification (electronic
card) about the specific criminal offense, shall
inform a management personnel of the central
police authority, ASO, and the structural unit
of the central police authority entrusted with
ensuring radiation, chemical and nuclear safety,
and the interested public authorities.

In case of receiving information about
the detection of poisonous substances in a large
area or in places of mass presence of people,
the duty officer of the National Police of Ukraine
shall call the SES units to the scene to organize
and take actions following the current legislation.

The above demonstrates that investigating
such a criminal offense requires special treat-
ment immediately after receiving a notification
of its commission. Hence, different units and ser-
vices are informed about a criminal offense, a set
of actions aimed at ensuring safety and elimi-
nating the harmful consequences of the offense
are taken, etc.

AsN. I. Klymenko notes, when preparing for
the scene visit, the investigator shall obtain as
much data about the event and its eyewitnesses
as possible, organize the protection of the scene,
take measures to preserve traces and other
material evidence, and keep the situation sta-
ble (Klymenko, 2005, p. 13). Moreover, it is
crucial to eliminate the negative consequences
of the event, that is, poisonous substances
and their spread.

Based on the analysis of literary sources, we
identified the algorithm of the investigator’s
actions before visiting the scene of an event
related to the illicit trafficking in toxic sub-
stances. In particular, the investigator shall:

1) send a patrol police detachment to
the scene to ensure the safety of others and pro-
tect the scene before the arrival of a CSI team;

2) take measures to eliminate the harmful
consequences of such a criminal offense, that is,
send the SES, ambulance, etc. to the scene;

3) ensure the presence of eyewitnesses
of such a criminal offense before their arrival,

4) make proposals for additional staff
of the investigation team, namely, engage rele-
vant specialists in inspection and ensure their
arrival (a chemist to deal with a poisonous sub-
stance during inspection; a forensic scientist to
work with other traces; a fire safety engineer — if
there was a fire, etc.);

5) equip CSI members in accordance with
para. 6 of Section 2 of the Instruction, as fol-
lows: a set of overalls and personal protective
equipment, in particular: a) skin, respiratory
and visual protection (bathrobe, shoe covers,
respirator (gas mask) or disposable gauze mask,
rubber gloves, safety glasses and chemical gog-
gles, etc.); b) warning devices for the detection
and preliminary identification of chemical (poi-
sonous) materials, rapid tests for the identifica-
tion of hazardous substances certified in accord-
ance with the relevant procedure;

6) prepare software for video/photo record-
ing of inspection;

7) maintain interaction with other units
during inspection (solving the issue of transpor-
tation of toxic substances, their neutralization,
disposal) and many other organizational issues.

All of the above are necessary measures
and means of an effective inspection. However,
an important issue at the inspection’s prepara-
tory stage is to promote the personal safety
of CSI members since they may come into con-
tact with poisonous substances during scene
examination, personal inspection, and vehicle
inspection when detecting clandestine labora-
tories which work with chemicals, etc.

We agree with V. V. Zelenko, N. Ie. Piri-
atinska, M. I. Lytvynenko et al. that personal
protective equipment and clothing can serve
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as a barrier and minimize the effect of aerosols,
spray, and accidental inoculation. The choice
of protective equipment and clothing depends
on the nature of the work on hand. Before leav-
ing the inspection site, it is necessary to remove
protective clothing and wash hands (Zlenko,
Piriatinska, Lytvynenko, 2015).

Such means and measures depend on
the type of a criminal offense, its scale and other
circumstances. For example, if a person has been
detained at a checkpoint, who tried to cross
the state border and illegally transport metal
mercury in the amount of eight kilograms in
sealed rubber pears, then it will be enough to wear
a respirator, rubber gloves and shoe covers to
inspect and remove such a poisonous substance.
However, if there was a leakage of a poisonous
substance into the environment, and the scene is
large-scale, then one cannot do without overalls
and other means of ensuring personal safety.

4. Actions of the police squad at the scene
of an incident related to the trafficking of poi-
sonous substances before a CSI team’s arrival

It should be noted that the first to arrive
at the scene are police squads that carry out
immediate actions and wait for the arrival
of a CSI team, emergency services, specialists
of interested public authorities and executive
authorities so they shall comply with the rules
of physical protection and safety measures when
handling poisonous substances.

According to para. 5 of Section 2
of the Instruction, the police officers who
arrived first at the scene carry out the following
immediate actions (Nakaz MVS Ukrainy vid
06.09.2017, No. 754):

1) evacuate people from the area of possi-
ble effect of poisonous substances to the mini-
mum safe distance (approximately 100 — 400
m) in the opposite wind direction, taking into
account the geographical location of the scene,
climatic conditions, the nature of the terrain
and particularities of the water area, the pres-
ence of buildings or structures, enclosed space,
potential targets, etc.;

2) act to provide emergency prehospital care
to persons affected by exposure to hazardous
materials and call medical workers to the scene
to provide medical assistance, and, if possible,
inform the family members of the victims;

3) determine the approximate boundaries
of the scene, fence the zone of possible damage
and install warning signs, including for vehicles,
as well as maintain road safety;

4) ensure public safety and order around
the scene area, that is, prevent contact of people
and animals with the place of detection of poi-
sonous substances, ensure, as far as possible,
the preservation and inviolability of the area
and traces of a criminal offense;
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5) take other actions to ensure the safety
of citizens and the environment provided for
by the legislation of Ukraine (for example, it
may be the continuation of the scene protection
until the completion of the decontamination
of the zone of poisonous substance distribution,
etc.).

From the above, it is worthwhile to note
the importance of the actions of the police, who
arrive first at the scene of an incident related to
the trafficking of poisonous substances. After
all, the evacuation of people from the place
of spread of poisonous substances, the provision
of prehospital care to victims, the determination
and fencing of the scene boundaries, as well as
taking actions to preserve the area and traces
of a criminal offense are the key to subse-
quent full, objective and effective inspection
of the scene and further planning of the investi-
gation of such types of criminal offenses.

5. The investigator’s actions upon arrival
at the scene of an incident related to the traf-
ficking of poisonous substances

After the work of emergency rescue ser-
vices at the scene and specialists of interested
public authorities and executive authorities on
the elimination of the negative consequences
of a criminal offense, the investigative team
begins to collect significant information in
terms of forensics.

Upon arrival of a CSI team at the scene,
the next preparatory stage of the inspection
begins. After communicating with the police
officers who arrived first at the scene and waited
for the arrival of the CSI team, the investiga-
tor must make sure that the safety measures in
relation to the surrounding persons and ani-
mals, the environment and all participants in
the inspection are observed. Since poisonous
substances penetrate into the human body
through the skin, respiratory organs and stom-
ach, appropriate protective equipment should
be chosen. Indeed, the degree of damage by
toxic substances depends on their toxicity, effect
specificity, duration, as well as their physical
and chemical properties. However, at the scene,
it is unclear at first glance what kind of poison-
ous substance the investigator and the entire
investigative team will deal with, so protection
should be universal. Since skin lesions accel-
erate the penetration of poisonous substances
into the body, such areas of body parts should
be covered when working at the scene. Moreo-
ver, it is crucial to refrain from smoking or eat-
ing at the scene, because poisonous substances
enter the gastrointestinal tract due to non-com-
pliance with personal hygiene rules and imme-
diately enter the blood from the oral cavity.
Such substances, for instance, include fat-solu-
ble compounds, phenols, cyanides, etc.
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It is equally important to control the pro-
vision of medical care to the victims. If it was
not provided, then measures should be taken to
provide the necessary medical care and find out
the reasons for the lack of such actions.

As it was found out, the CSI team conducts
a scene inspection only in the presence of spe-
cialists from the interested public authorities
and only after they perform an initial inspection
of the scene and confirm the absence of negative
factors, the safety of the level of chemical con-
tamination, and then the CSI team starts work-
ing. Therefore, before taking the relevant actions,
it is essential that the investigator conducts
a briefing on the handling rules at the scene by
such inspection participants so that they do not
leave their traces and do not destroy the traces
of a criminal offense (fingerprints, footprints
(shoes), vehicles, biological traces, etc.).

Let’s specify the investigator’s actions upon
arrival at the scene of an incident related to
the trafficking of poisonous substances, as fol-
lows:

1) check whether there is a criminal offense
related to the trafficking of poisonous sub-
stances;

2) make sure that unauthorized persons
present in the area of investigative (search)
actions are removed;

3) make sure that the safety of others
and participants in the inspection is maintained,;

4) make sure that medical care is provided
to the victims;

5) instruct the inspection participants on
the work at the scene in terms of preserving
forensically significant information in danger-
ous conditions;

6) only after the initial examination by spe-
cialists of interested public authorities and their
confirmation of the absence of negative factors
(chemical contamination), organize the work
of the CSI team in order to identify and record
the signs and traces of the crime, as well as per-
petrators;

7) determine the scope of inspection;

8) choose the movement route of the CSI
participants at the scene in order not to destroy
the trace information;

9) involve, if necessary and appropriate, wit-
nesses in the inspection and finally determine
the circle of other participants in the inspection
and instruct them on their rights and obliga-
tions;

10) identify the changes that were made
at the scene as a result of its initial examina-
tion by the specialists of the interested public
authorities, e.g., whether the means of degassing
affected other traces of such a criminal offense
and how exactly, since this will have impact on
their removal for further investigation.

After taking the above measures, the inves-
tigator together with the CSI team proceed to
the inspection’s operational stage.

6. Conclusions

The above demonstrates that the inspec-
tion’s preparatory stage plays an essential role
in collecting material evidence of such criminal
offenses and requires adherence to a well-de-
fined algorithm of actions by all its partici-
pants. It was found that the preparatory stage
of inspection has its specifics and the following
features:

1 — it can cover a large area, and thus, it
is difficult to plan and use forces and means
of inspection;

2 — at each stage, adverse consequences
of a criminal incident should be taken into
account (the spread and effect of the poison-
ous substance that was the subject matter
of the crime, the effect of bad weather on such
a poisonous substance and the place where it
was found, etc.);

3 — a CSI team inspects the scene after
the elimination of negative consequences by
specialists of interested public authorities that
may affect the preservation of trace information;

4 — since many people are involved, there is
a difficulty in coordinating the actions of each
of them. Therefore, it is necessary to instruct
and outline a role of every person (for instance,
to allocate the personnel at the scene correctly,
in particular: a specialist with the investigator
work in the center of the incident, at a distance
of 30-40 meters from them — other participants
of the CSI team, and at a distance of 20-30
meters from the latter, if necessary, the media,
etc.);

5 — efforts should be constantly focused
on the preservation of material evidence, since
there is a significant risk of its loss as a result
of work on the site of many people (for instance,
by visually examining the situation, to iden-
tify the trajectory of the offender’s movement
at the scene and limit the movement of the CSI
team along it);

6 — maintain proper cooperation of all CSI
participants;

7 —ensure the personal safety of CSI par-
ticipants (individual protection), surrounding
persons, animals, the environment;

8 — keep in mind the impact of degassing on
crime traces and take measures to preserve them
as much as possible;

9 — identify geolocation via Google Maps to
visualize the scale of the incident and formalize
the results as an annex to the protocol;

10 — it is recommended using UAVs to fix
the large incident scene;

11 — the inspection area shall be secured
before and after it;
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12 — the detected and seized poisonous sub-
stance shall be transported for further storage,
expert research and disposal.

Consequently, the safety of all inspec-
tion participants and the effectiveness
of the entire investigative (search) action
depend on the steps taken at the preparatory

stage of inspection. Awareness and obser-
vance by all participants to inspection of tac-
tics and the implementation of all preparatory
actions, without exception, will contribute to
the effective, rapid and complete detection,
recording and uptake of forensically solid
information.

References:

Kuznietsova, O.V. (2008). Osoblyvosti rozsliduvannia nezakonnykh diian z otruinymy ta sylnodiiuchymy
rechovynamy [Peculiarities of the investigation of illegal acts with poisonous and potent substances]. Extended
abstract of the candidate's thesis. Kyiv. [in Ukrainian].

Piaskovskii, V.V,, Chornous, Yu.M. & Samodin, A.V. (2020). Kryminalistyka [ Forensic science]. Kyiv: Filiia
«Pravo» [in Ukrainian].

Zarubenko, O.V. (2012). Pidstavy provedennia ogliadu u kryminalnomu provadzhenni [Grounds for review
in criminal proceedings of Ukraine]. Forum prava — forum of law, 4, pp. 373-377.

Maksymchuk, I.M., Sakovskyi, A.A., Sura, O.M., Furman, Ya.V,, Samodin, A.V. ta in. (2019). Dii politsii pid
chas vyiavlennia faktiv nezakonnogo povodzhennia z nebezpechnymy materialamy [Actions of the police during
detection of illegal handling of hazardous materials]. Kyiv: NAVS [in Ukrainian].

Krushelnytska, K.O. (2022). Aktualni pytannia zabezpechennia osobystoi ta publichnoi bezpeky polat-
seiskym pid chas nesennia sluzhby v zoni radioaktyvnogo zabrudnennia [Actual issues of personal and public
safety of police officers during their duty in the radioactive contamination zone]. Naukovi zapysky Loioskogo
universytetu biznesu i prava — Scientific notes of the Loiv University of Business and Law, 33, pp. 215-222.

Instruktsiia pro poriadok dii organiv (pidrozdiliv) polatsii z razi vyiavlennia radioaktyvnykh, khimichnykh
ta yiadernykh materialiv abo otrymannia informatsii pro porushennia pravyl chy nezakonne povodzhennia z
nymy: Nakaz MVS Ukrainy vid 06.09.2017, Ne754 [Instructions on the procedure for the actions of police bodies
(units) in case of discovery of radioactive, chemical and nuclear materials or receiving information about viola-
tion of rules or illegal handling of them]. (2017, June 6). (n.d.). zakon.rada.gov.ua. Retrieved from https://zakon.
rada.gov.ua/laws/show/z1240-17#Text [in Ukrainian].

Klymenko, N.I. (2005). Ogliad mistsiapodii pry rozsliduvanni okremykh vydiv zlochyniv [An overview of the
scene during the investigation of certain types of crimes]. Kyiv: Yurinkom Inter [in Ukrainian].

Zlenko, V.V, Piriatinska, M.I., Lytvynenko, M.I. ta in. (2015). Organizatsiia roboty ta zabezpechennia sani-
tarno-protyepidemichnogo rezhymu z laboratorno-diagnostychnykh ustanovakh riznogo profiliu [Organization
of work and provision of sanitary and anti-epidemic regime in laboratory-diagnostic institutions of various pro-
files] . Kharkiv: KHNMU [in Ukrainian].

Isan Maxcumuyx,

zon06nuLl cneyianicm 6iddiny Ne 2, /lenapmamenm opzanizauii disvnocmi Minicmepcemea enympiwnix
cnpae Ykpainu, eynuys bozomonvyst, 10, Kuis, Yrpaina, indexc 01024, maksymum@ukr.net

ORCID: orcid.org/0009-0002-5246-6315

OCOBJIUBOCTI IIIATOTOBYOIO ETAILY OIVIAAY III/1 YAC
PO3CJIAYBAHHA KPUMIHAJIbHUX ITPABOIIOPYIIEHD,
IIOB’I3AHUX 13 HE3AKOHHUM OBITOM OTPYIAHHX PEUOBUH

AHotauisi. Memoro ctarti € J0CTiUKEHHs] 0COOIMBOCTEH MiATOTOBYOTO €TaIly OIJISILY, BCTAHOBJIEH-
HS F0TO 3HAUEHHS 71T TIOJJANIBIIOTO TIPOBEEHH ITi€l ¢Tiuoi (PO3NIyKoBoi) il i/ 9ac PO3CTiyBaHHS
KPUMIHAJIbHUX [IPABOIIOPYILEHD, 0B I3aHIX 3 HE3AKOHHUM 00iroM OTpyiiHUX peuoBrH. Memodu doc.i-
Ooxcenns. Pobora BUKOHAHA 3 BUKOPHCTAHHSIM 3aralbHOHAYKOBHX Ta CIEIAIbHUX METO/IB HAYKOBOIO
T3HAHHS, TAKNX SK: iaJeKTHIHIH, (hOPMaTbHO-TOTITHNH, aHAJI3 Ta CHHTE3, y3araJlbHEeHH:, TOPiBHIHHS.
Hayxoea noéusna. Y ctarti posrjsiHyTO HOHATTS Mi[ITOTOBYOTO €TAIy OIVISY Ta PO3KPUTO HOro cyT-
HICTh, HABEJIEHO OCOOIMBOCTI IIPOBEIEHHST 3 YPAXyBaHHAM Crielubiku KPUMiHATBHIX [PABOMOPYIIEHD,
OB’I3aHKX 3 HE3AKOHHUM 00IirOM OTPYHHUX pedoBrH. KOHKPETH30BaHO eTany OISy Ta YaCTKOBO PO3-
KPUTO iX 3HAUEHHS JIJIg PO3CJIiyBaHH, 30CePe/’KEHO yBary caMe Ha IIiJIr0TOBYOMY €Talli, OCKIJIbKU BiJ|
HBOTO 3aJIeXKaTh yCi HACTYITHI [Iii TTi/T Yac MpoBeIeHHs i€l cTiauoi (PO3IIyKOBOi ) /ii. 3'sICOBaHO aJTOPUTM
OpTaHi3aIlitHNX [Ii# CJI/J0TO /10 BUI3Ay Ha MiCIle TOjIii, BpaXOBYIOUN BUXIAHY iH(MOpPMAILo PO KPUMi-
HaJIbHE TIPABOMOPYIIECHHS, a TAKOK 0XapaKTePU30BAHO Jiii MATPYJIbHOI MOJIIT /10 TIPUI3Y CJiA40-011e-
paTuBHOI rpymy. AKIIEHTOBAHO yBary Ha 3axo/ax i 3acobax 3abesredents 0coO1CTol Ge3eKn yIacHUKiB
CJTTI0-0TIePATHBHOI TPYITH Ta MisAX MO0 30ePesKEH S CTi0BOI iHbopMArtil i yac Ta micsst JiKBigarnii
HETaTMBHUX HACJiIKiB 1oxil. HaBeseHo airopuT™m fiil Ciyoro Ta CJig40-0lepaTuBHOI TPYIU ITiCJd
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npubyTTS Ha Miclle OTJISIAY Moo 300py KpUMIHATICTHYHO 3HaUyIIol iHdopMallil, BpaXoByIOUr MpaBu-
Jia Ta MopsiIOK pobOTH 3 OTPYIHUME pedoBuHaMK. Bucnoeku. Y pesyJibraTi NPOBEIEHOTO AOCIIKEH-
HsT BCTAHOBJIEHO crienniky Ta 0coOIMBOCTI MATOTOBYOTO €TaIy OTJISILY, SIKUI Bilirpae BasKJIUBY POJIb
y 3i6paHHi PeYOBUX J[OKA3iB y TAKUX KPUMIHAIBHUX IIPABOIOPYIIEHHSX. BCTaHOBIEHO, 1110 10 TT0YaTKY
OTJISILY CJIJI 4iTKO JIOTPUMYBATUCS BU3HAYEHOTO AJITOPUTMY JIiii yciMa HOro ydacHUKaMHU, TIPAIoBATH 3J1a-
FOJIKEHO Y TiCHIN B3aeMojil. JIIiIM BUCHOBKY, 1[0 HEXTYBAHHS 3aX0/[aMU Ta 3aC00aMU HAMBI 1y aIbHOTO
3aXUCTY MOJKE 3aBJIaTH IIKOM KUTTIO Y 37I0POB’I0 YYACHUKIB OTJIATLY.

Kiiouogi cioBa: oruisi, miAroToBuMil eTar, 3axoau OesleKu, iHAUBIyanbHi 3ac001 3aXKCTY, [erasa-
1141, CJIi/[U0-OIepaTHUBHA IPYIIA, HaTPYJIbHA MOJIIILisL.
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