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PARTICULARITIES OF ESTABLISHING

THE FACT OF A PERSON’S CONCEALMENT

FROM INVESTIGATION AS A BASIS FOR PUTTING
ON THE WANTED LIST

Abstract. Purpose. The purpose of the article is to formulate new and improve the existing legal
and organisational measures regarding the activities of authorized bodies in case of evasion of a suspect or
an accused person from participation in criminal proceedings. Results. The article underlines an imbalance
between the provisions governing the same procedure, in particular, with regard to determining the type
of search for persons (on the territory of Ukraine and international search) due to different grounds for
their notification, and, accordingly, the use of the fact of being put on the wanted list as a ground for
applying criminal proceedings in absentia. Putting a suspect on the wanted list does not automatically
mean that he or she is evading the investigation (this is also confirmed by the concept of "search” and its
tasks), it is necessary to establish the existence and intentional nature of these actions, as well as that
the person has committed certain actions to conceal his or her whereabouts from the investigation or
court, and that measures are being taken to establish his or her whereabouts. The latter is particularly
relevant, since in each case of consideration of a motion for a special pre-trial investigation, the court pays
attention to such circumstances. This is due to the existence of a number of problems related to the search,
which are caused by various reasons. Conclusions. The author concludes that a person’s concealment from
the investigation should be understood as any intentional actions committed by a person with the aim
of evading criminal liability for a crime, which forces law enforcement bodies to take measures to find
and apprehend the offender (failure to appear without good reason when summoned to an investigator or
court, non-compliance with the conditions of a measure of restrain, change of identity documents, change
of appearance, transition to an illegal position, imitation of death, etc.) The indication that the prosecution
shall prove that the search is ongoing will allow, in the case of a domestic search, to determine the scope,
nature and effectiveness of the prosecution’s actions to establish the location of the suspect, accused
and the probable cause of his or her absence, and in cases of international search, in addition to the above-
mentioned, to obtain confirmation that this search is ongoing.

Key words: criminal proceedings in absentia, special pre-trial investigation, grounds, a person’s
concealment from the investigation, putting on the wanted list.

1. Introduction

Following the institution of criminal pro-
ceedings in absentia into the pre-trial investi-
gation system, its application and regulatory
framework are being improved comprehen-
sively. Due to the large number of scientific
and other works, and, consequently, the diver-
sity of their methods, there is already a certain
scientific body of work that is of significant
theoretical and practical importance. How-
ever, this diversity not only enriches, expands,
and supplements scientific knowledge quantita-
tively and qualitatively, but also increases ter-
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minological inconsistency, enabling numerous
contradictions in scientific approaches to exist
simultaneously, which complicates the work
of law application and to some extent affects
the chaotic nature of legislative initiatives.
For example, one of the problematic issues in
the practical implementation of the mecha-
nism of special pre-trial investigation in terms
of determining the grounds for conducting
criminal proceedings in absentia is the estab-
lishment of the fact of evasion from the inves-
tigation. One of the conditions for a special
pre-trial investigation is to put a person on
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the "international wanted list" (Article 297-4
of the CPC of Ukraine), but according to
the CPC, Article 281, Part 1, the investigator
or prosecutor announces a person "wanted".
In other words, there is a certain imbalance
even between the perception of terminology
in the provisions governing the same proce-
dure (for example, an international wanted
list is issued after a wanted list is issued on
the territory of Ukraine and a number of doubts
arise that it can be established for certain that
the person is in the occupied territory and not
abroad, which significantly changes the grounds
for the wanted list and its type). Moreover,
a ground for announcing a wanted list during
the pre-trial investigation such as "the suspect’s
whereabouts are unknown" may occur both
if the suspect evades the investigation and if
his or her whereabouts are not established for
other reasons, but the meaning of the concepts
of "evasion of investigation or trial" and "eva-
sion of criminal liability" is subjectively deter-
mined by the investigator or prosecutor in each
case, which is a matter of dispute and the basis
for various types of appeals against the actions
of the prosecution. Therefore, the mechanism
of criminal proceedings in absentia should
include not only a system of knowledge and sci-
entific positions, but also an objective assess-
ment of the legal, social and political situation
and the potentials of legal means to ensure
the fulfilment of the tasks of criminal proceed-
ings in case of evasion of the suspect or accused
from participation in the proceedings, as well as
identification of directions and ways to improve
legislation and law application.

A number of scholars have considered
the issue of compliance with the content
of the terms, their use in certain situations, when
a person is announced wanted. O.0. Dudorov
and Ye.O. Pysmenskyi study the content
of the concept of "evasion from pre-trial investi-
gation” in the context of exemption from crimi-
nal liability due to the expiration of the statute
of limitations (Dudorov and Pysmenskyi, pp.
87-99); V.V. Zuiev defines a clear mechanism for
putting a person on the international wanted list
as criminal procedural guarantees of a person’s
rights in international cooperation in crimi-
nal proceedings (Zuiev, 2017, pp. 112-114);
L. Hloviuk considers the fact of absence of a sus-
pect or accused as a ground for commencing
a pre-trial investigation in absentia in the crim-
inal proceedings of Ukraine (Hloviuk, 2015, pp.
16-25). That is, various scholars have expressed
the opinion that the term evasion of a person
from the investigation (as a ground for put-
ting him/her on the wanted list) is used, but
have not considered its content in the context
of criminal proceedings in absentia.
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The purpose of the article is to formulate
new and improve the existing legal and organ-
isational measures regarding the activities
of authorized bodies in case of evasion of a sus-
pect or an accused person from participation in
criminal proceedings.

2. Particularities of establishing the fact
of a person’s concealment from the investigation

Putting a suspect on the wanted list does
not automatically mean that he or she is evad-
ing the investigation (this is also confirmed
by the concept of "search" and its tasks), it is
necessary to establish the existence and inten-
tional nature of these actions, as well as that
the person has committed certain actions to
conceal his or her whereabouts from the inves-
tigation or court, and that measures are being
taken to establish his or her whereabouts. The
latter is particularly relevant, since in each case
of consideration of a motion for a special pre-
trial investigation, the court pays attention to
such circumstances. This is due to the existence
of a number of problems related to the search,
which are caused by various reasons. Annually
the units of the National Police of Ukraine search
for about 30 thousand people, and the number
of wanted persons has increased significantly
as a result of hostilities and the evacuation
of citizens (their movement within the country
and abroad). In most cases, the concealment
of a suspect (accused) leads to the suspension
of pre-trial investigation or court proceedings.
Practice shows that the accumulation of such
criminal proceedings in which the suspect
(accused) is wanted leads to the fact that no one
is actually searching for such persons. Investi-
gators and operational units of law enforcement
bodies formally take certain measures aimed
at establishing the whereabouts of wanted per-
sons, which do not lead to the desired result.
An analysis of the materials of the activities
of law enforcement bodies on the organisation
of the search for persons and the establish-
ment of their whereabouts shows the follow-
ing main shortcomings: the formal issuance by
the investigator of a resolution to put a suspect
on the wanted list without proper organisation
of the actual search; entrusting the search for
a suspect to operational units without proper
control by the investigator over the content
and results of the search; formal implementa-
tion by operational units of measures to iden-
tify the wanted person in the absence of proper
interaction with pre-trial investigation author-
ities and exchange of relevant information on
the circumstances of the search; failure of inves-
tigators to take appropriate procedural meas-
ures in case of establishing the whereabouts
of a person concealment from pre-trial investi-
gation and court; unreasonable delay in opening
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or unreasonable closure of an operational search
case of the relevant category and deregistration
of wanted persons without appropriate consent
of the investigative units; choosing a measure
of restrain not related to custody against a sus-
pect or accused person whose whereabouts have
been established etc. (Lysenko, 2017). In addi-
tion, these organisational problems are related
to the existence of a number of problems in
the regulatory framework for these processes.

3. Problematic issues of proving a sus-
pect’s intent to evade criminal liability

One of the unresolved issues has been iden-
tified the problem (Shumeiko, 2019, pp. 88-93)
of proving the suspect’s intent to evade criminal
liability, because in any case, the person will try
to avoid such a formulation and will insist that
the reasons for his or her absence, inaccessibility
to the investigation and court are different, for
example, fear for his or her life, lack of faith in
the justice system, receiving threats, etc. There-
fore, it is only possible to make an assumption
about the true purpose of such person’s actions,
which is almost impossible to find out for sure,
moreover in cases where there is no suspect.
From the content of the analysed and other
examples of judicial practice, it is clear that
the purpose of concealment, "evasion of crim-
inal liability" is not separately investigated
and established, the entire formula defined by
the legislator is applied, that is, "concealment
of a suspect with the aim of evading criminal
liability". For example, the ruling of the inves-
tigating judge should contain a separate struc-
tural element of the document "On the fact
of the suspect’s concealment from the investi-
gation and court” (Decision of the investigat-
ing judge of the High Anti-Corruption Court,
2020), but in practice there are no examples
when it has been established that the suspect
concealed from the investigation and court but
not for the purpose of evading criminal liability
(and therefore there are no grounds for a special
pre-trial investigation).

0.V. Sachko is sceptical regarding the above
legislative formula: it is logical to assume that
"the statement of circumstances that the sus-
pect conceals from the investigation and court
authorities in order to evade criminal liability"
has signs of legal fiction. First, it is possible to
find out the purpose of the person in general, as
well as the purpose of "evasion of criminal lia-
bility," only when interrogating such a person or
obtaining other information from him/her (for
example, by listening to his/her conversations),
but at the same time knowing where such a per-
son is. Second, if a person is in absconding, his
or her whereabouts are unknown, and therefore
it is virtually impossible to find out the purpose
of his or her concealment (Sachko, 2019, p. 218).

So what exactly is the significance of proving
the purpose of the absconding suspect — evasion
of criminal liability, as provided for in the CPC
of Ukraine, Article 297-2, part 2? What other
purpose of concealment can there be and what is
its significance for making a decision to conduct
a special pre-trial investigation? How can such
purpose be established with certainty since it is
subjective and there is no direct communication
with the suspect? If it is a matter of a person’s
fear for his or her safety or life, the law provides
for mechanisms to ensure security for such per-
sons. "Disbelief in justice", "political reprisals"
and other subjective motives cannot be con-
sidered in the absence of relevant evidence
(Shumeiko, 2019, pp. 88-93).

This subjective assessment is not removed
from the text of the CPC of Ukraine,
Article 297-2, part 2, but at present, the ground
is also defined as the presence of information
that the suspect has left and /or is in the tempo-
rarily occupied territory of Ukraine, in the ter-
ritory of the state recognised by the Verkhovna
Rada as the aggressor state with the aim of evad-
ing criminal liability and /or information about
being put on the international wanted list, that
is, this ground can already be confirmed by
establishing objective facts, unlike the ground
of "the purpose — evasion of criminal liability".
It should be noted that the purpose of "evasion
of criminal liability" is specified by the legisla-
tor only for cases of special pre-trial investiga-
tion and apprehension by an authorised official
(Article 208 of the CPC of Ukraine). According
tothe CPC of Ukraine, Article 208, part 1, clause
3, an authorised official has the right to appre-
hend a person suspected of committing a crime
punishable by imprisonment without a ruling
of the investigating judge or court only if there
are reasonable grounds to believe that a per-
son suspected of committing a grave or espe-
cially grave corruption crime (but only those
that are within the jurisdiction of the NABU)
may abscond with the intent to evade crimi-
nal liability. This also raises the question: what
other purpose, other than evasion of criminal
liability, may such a person intend to abscond
for and whether this purpose is relevant for
the decision to apprehend him/her in accord-
ance with Article 208 of the CPC of Ukraine?
The purpose of the application of measure
of restrain (Drozd, Ponomarenko, Vakulenko,
2017, pp. 34-35) is to prevent attempts to con-
ceal from pre-trial investigation and/or court
(CPC of Ukraine, Article 177, part 1, para.1)
without indicating evasion of criminal lia-
bility, and according to the CPC of Ukraine,
Article 186, part 2, paragraphs 2, 3, a measure
of restrain in the form of detention may be
applied only if (except for the grounds provided
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for in Article 177 of the CPC of Ukraine) it
is proved that, while at large, the person con-
cealed from the pre-trial investigation body or
court (Criminal Procedure Code of Ukraine,
2012). According to the CPC of Ukraine,
Article 189, Part 4, the investigating judge or
court shall refuse to grant permission to appre-
hend a suspect or accused person for the pur-
pose of compelled appearance unless the pros-
ecutor proves that the circumstances specified
in the motion for a measure of restrain indicate
that there are grounds for keeping the suspect
or accused in custody, and there are sufficient
grounds to believe that the suspect or accused
abscond from the pre-trial investigation or
court. Other cases that require the establish-
ment of the fact of a person’s concealment also
do not provide for the purpose of such actions
(CPC of Ukraine, Article 249, part 4). The
wording "with the purpose of evading crimi-
nal liability" is also not used. We assume that
the wording "abscond for the purpose of evading
criminal liability" was reproduced in the CPC
of Ukraine, Article 297-1, part 4 in accord-
ance with the purpose of the law that amended
the CPC of Ukraine, but without harmonisation
with other provisions of the CPC of Ukraine
and without assessing possible problems of law
application.

A person who evades investigation or trial
is a person known to these authorities (as evi-
denced by the materials of a criminal case) as
having committed a certain crime and taken
actions to conceal his or her whereabouts from
the investigation or trial. The statute of limita-
tions is personalised, and therefore, a person’s
evasion from the investigation can only be said
to have occurred when the investigation is con-
ducted in relation to a specific person. Therefore,
evasion can be said to have occurred in relation
to a person who is aware that an investigation is
being conducted against him or her, i.e. the per-
petrator has been identified and measures are
being taken to establish his or her whereabouts
(Resolution of the Supreme Court, 2019),
including a search for him or her.

One of the conditions for a special pre-trial
investigation is to put a person on the wanted
list, but Article 297-4 of the CPC of Ukraine
stipulates that the investigating judge shall
dismiss the motion for a special pre-trial inves-
tigation unless the prosecutor or investigator
proves that the suspect is ... on the international
wanted list, however, according to the CPC,
Article 281, part 1, if during the pre-trial inves-
tigation the suspect’s whereabouts are unknown
or the person is in the temporarily occupied ter-
ritory of Ukraine or outside Ukraine and does
not appear without good reason at the summons
of the investigator or prosecutor, provided
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that he or she has been duly notified of such
a summons, the investigator or prosecutor shall
announce him or her wanted. Since the interna-
tional wanted list is announced after the wanted
list is announced on the territory of Ukraine,
this significantly changes the grounds for
the wanted list and its type.

Therefore, in order to harmonise the legal
provisions relating to the institution of special
pre-trial investigation and prevent unequal
understanding of the law, it seems appropriate
to amend a number of provisions of the CPC to
be read as follows:

— Article 297-2, part 4: Information on
putting a person on the wanted list, measures
and actions taken for the purpose of search;

— Article 297-4, part 1: The investigat-
ing judge shall dismiss the motion for a special
pre-trial investigation unless the prosecutor
or investigator proves that the suspect evades
appearing at the summons of the investigator,
prosecutor or court summons of the investigating
Judge or court (failure to appear without a valid
reason more than twice), is put on the wanted list
and actions are being taken to search for him/her;

— Article 297-4, part 3, para. 3: Repeated
application for a special pre-trial investigation
to the investigating judge in the same crimi-
nal proceedings is not allowed, unless there are
new circumstances confirming that the suspect
evades appearing at the summons of the investi-
gator, prosecutor or court summons of the inves-
tigating judge, court (failure to appear without
a valid reason more than twice) and is put on
the wanted list and actions are being taken to
implement it;

— Article 323, Part 3: a trial in criminal
proceedings concerning the offences referred to
in this Code, Article 297-1, part 2, may be con-
ducted in the absence of the accused, except for
aminor who evades the summons of an investiga-
tor, prosecutor or court summons of an investigat-
ing judge, court (failure to appear without a valid
reason more than twice) (special court proceed-
ings) and is put on the wanted list and actions are
being taken to implement it;

— Article 193, part 6: The investigat-
ing judge or court may consider a motion for
a measure of restrain in the form of detention
and impose such a measure in the absence
of the suspect or accused only if the prosecu-
tor, in addition to the grounds provided for in
Article 177 of this Code, proves that the suspect
or accused is put on the wanted list and actions
are being taken to implement it.

4. Conclusions

A person’s concealment from the investi-
gation should be understood as any intentional
actions committed by a person with the aim
of evading criminal liability for a crime, which



1/2023
CRIMINAL PROCESS

forces law enforcement bodies to take measures
to find and apprehend the offender (failure to
appear without good reason when summoned
to an investigator or court, non-compliance
with the conditions of a measure of restrain,
change of identity documents, change of appear-
ance, transition to an illegal position, imitation
of death, etc.) The indication that the prosecution

shall prove that the search is ongoing will allow,
in the case of a domestic search, to determine
the scope, nature and effectiveness of the prosecu-
tion’s actions to establish the location of the sus-
pect, accused and the probable cause of his or her
absence, and in cases of international search, in
addition to the above-mentioned, to obtain con-
firmation that this search is ongoing.
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OCOBJNBOCTI BCTAHOBJIEHHS ®AKTY IIEPEXOBYBAHHA OCOBU
BIJI CJII/ICTBA AK IIIJICTABU OTOJIOIIEHHA B PO3UIVK

Anoranisa. Mema. Metoto crarti € (OpPMYJIIOBaHHS HOBUX 1 BJIOCKOHAJICHHSI HasBHUX IPABOBUX
Ta OPTaHi3aIlitHuX 3aX0JIiB MO0 AisTbHOCTI YIOBHOBAKEHUX OPraHiB y BUIMAKY YXHUJIEHHS TTiI03pioBa-
HOT0, 0OBMHYBAYEHOTO Bijl YUacTi B KPUMIHAIBHOMY NPOBA/KeHHI. Pesyavmamu. Y craTTi 3a3HaYeHO,
1[0 CHOCTEPITAEThCs ANCcOANAHC MiZK HOPMaMH, AKi PErIaMeHTYIOTh OIHY I Ty caMmy MpOIEAyPY, 30Kpe-
Ma 110/I0 BU3HAYEHHs BUAY PO3IIYKY 0ci6 (Ha Teputopii YKpaiHu Ta MiKHAPOAHOIO PO3IIYKY), Y 3B 3Ky
3 PI3HNMM TIICTaBaMM X OTOJIOIMIEHHS Ta, BITIOBIHO, BUKOPUCTAHHS (DAKTy OTOJIOMIEHHS B PO3IIYK
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K MIJICTaB JUUI 3aCTOCYBAHHS 3a0YHOTO KPUMiHAJILHOTO MPoBa/pKeHH:. OroJIonieH s Mi/[03pI0BAHOTO
B PO3IIYK aBTOMATHMYHO He 03HAYAE HOTO YXUJIEHHS Bij cifctBa (115 MO3MUILIST TAKOK ATBEP/IKYEThCS
HOHSTTAM <PO3IIYK» 1 HOTO 3aBIAHHAMM ), TIOTPIOHO BCTAHOBUTU HASIBHICTD Ta YMUCHUI XapaKTep [UX
JTiH, a TaKOJK Te, 10 0coba BYMHKIIA TIEBH /il 3 METOIO MPUXOBYBaHHsI MiCIlsI CBOTO TiepeGyBaHHs BifT CJIij-
cTBa abo Cyy, Mo 3MHCHIOIOTHCS 3aX0/IH, CTIPSIMOBAHI Ha BCTAHOBJIEHH ii Micie3Haxo/ukeHHsa. OcTanHe
0C00JIMBO AKTYAJILHO, aJlKe B KOXKHOMY BUIJIKY PO3IJISILY KJIONOTaHHS PO 3IHICHEHHS CHEIiaIbHOrO
JI0CYJIOBOTO PO3CJI/IyBaHHSI CyJl 3BePTaE yBary Ha Taki o6craButu. lle MOSICHIOETHCS HASIBHICTIO HU3KU
1pobJieM, TIOB'I3aHKX i3 PO3LIYKOM, 110 3yMOBJIEH] pisHUMU TpudunHaMu. Bucrosxu. 3pobieHo BUCHO-
BOK, 1[0 i/l IEPEXOBYBAHHAM 0COOM Bijl CIICTBA BAPTO PO3yMiTU Oyib-sIKi YMUCHI /1il, BUMHEH] IEBHOWO
0€00010 3 METOIO YHUKHYTH KPUMiHAIBHOT BIITOBIAIbHOCTI 32 BANHEHHH 3JT0YIH, II0 3MYIITYE TPaBOOXO0-
POHHI OpraHy BXKMUBATH 3aX0/[iB, CIIPSIMOBAHUX Ha PO3IIYK i 3aTpHUMaHHs pasornopyinHuka. Ile, 30kpema,
Hes'siBjieHHs 6€3 MOBaKHUX IPUYUH 32 BUKJIUKOM JI0 CJAY0r0 abo Cy/y, HEJOTPUMAHHSI YMOB 3a1100iK-
HOTO 3aXO]Ly, 3MiHa IOKYMEHTIB, IKi OCBIAIYIOTh 0COOY, 3MiHa 30BHIIHOCTI, EPEXij Ha HeJieraabHe CTa-
HOBHUIIIE, iMiTallist cBOET cMepTi ToIo. BKasiBKka Ha 000B'I3KOBICTH I0BEIEHHS CTOPOHOK OOBUHYBAaUeHHS
TOTO, 10 PO3NIYK 3AIHCHIOETHCH, JaCTh 3MOTY B Pasi BHYTPIIIHbOAEPKABHOIO POSIIYKY 3'CyBaTH 00CST,
XapakTep i pe3yJIBTaTHBHICTb /il CTOPOHI OOBUHYBAYEHHSI 1010 BCTAHOBJIEHHSI MiCI[Sl 3HAXOJUKEHHSI TIi[T-
03PIOBAHOTO, OOBUHYBAYEHOTO Ta BIPOTIIHY TIPHYHHY HOTO BiICYTHOCTI, 8 B pasi MizKHAPOIHOTO PO3IITYKY,
OKPIM 3a3HAUEHOT0, — OTPUMATH MiATBEPKEHHS, 1110 TaKUii PO3IIYK 3/IHCHIOETHCS.

KimouoBi cioBa: 3a0ute KprMiHAJTbHE TPOBA/KEHHS, CIIEliaIbHe A0CYI0BE PO3CIi/LyBaHH s, MijICTa-
BI, IEPEXOBYBAHH 0COOM BiJ[ CITIICTBA, OTOJIONIEHHS B POBIITYK.
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