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GUARANTEES OF NOTARIAL ACTIVITIES:
CONCEPT AND CONTENT

Abstract. Purpose. The purpose of the article is to define the concept and content of guarantees
of notarial activities. Results. The adoption of legal provisions solely cannot fully ensure the exercise
of the rights of participants in legal relations. In practice, frequently there are situations when subjective
rights which establish specific legal guarantees cannot be exercised. As a rule, such cases require relevant
authorised state and public bodies or their officials to intervene to remove possible obstacles to the actual
ensuring of the rights provided for in the provision. In addition, there are a number of legal guarantees,
the essence thereof is in the activities of the relevant authorities. These include, for example, the activities
of judicial authorities to restore violated rights. Therefore, the activities of the relevant state authorities,
as provided for by law, together with the guarantee-provisions, act as a legal guarantee of the rights
of the parties to legal relations. The impartiality of a notary is one of the most important features of his or
her legal status as an actor of notarial process and is a guarantee not only for the parties concerned, but also
for the notary himself or herself. Conclusions. Indirect judicial control is exercised when the court considers
other civil cases related to challenging notarial transactions and other notarial documents in court, in other
cases where the disputed legal relations of the parties are related to the performance of notarial acts. In such
cases, the court’s assessment of the legality of notarial acts is interim. The court checks whether the notary
complied with the requirements of the law when performing a notarial act in order to determine the nature
of the legal relationship between the parties to the litigation. In this case, the main purpose of the litigation is
to resolve a dispute between the parties. In this case, the court’s assessment of notarial acts is usually provided
in the reasoning part of the court decision. Therefore, judicial control over the performance of notarial acts
as one of the guarantees of notarial activities can be defined as a court’s assessment of a notary’s compliance
with the requirements of the law when performing a notarial act.

Key words: notary office, notary public, duty, notarial acts.

1. Introduction

The guarantees of notarial activities are
aimed at separating the notary from other
participants in civil legal relations who have
applied to him/her, defining him /her as a holder
of public power and an independent arbitrator.
To guarantee (synonymous with "to provide")
means to create an enabling environment for
the implementation of something (Skakun,
2001, p. 212). Legal theory actively uses this
term.

Legal provisions themselves are legal
guarantees, since certain "means and methods"
become legal guarantees only through their
legal form, through their enshrining legal
provisions. The very term "legal guarantees”
indicates their legal basis, and the enhancement
of guarantees is primarily based on the use
of the opportunities provided by the existing
legal provisions (Anton, 2005, p. 187).

© K. Chyzhmar, 2023

Undoubtedly, the adoption of legal provi-
sions by itself cannot fully ensure the exercise
of the rights of parties to legal relations. In prac-
tice, situations often arise in which subjective
rights that establish specific legal guarantees
cannot be exercised. Usually, such cases require
the relevant authorised state and public bodies
or their officials to intervene to remove possi-
ble obstacles to the actual ensuring of the rights
provided for in the provision.

In addition, there are a number
of legal guarantees, the essence thereof is
in the activities of the relevant authorities.
These include, for example, the activities
of judicial authorities to restore violated rights.
Therefore, the activities of the relevant state
authorities, as provided for by law, together
with the provisions-guarantee, act as a legal
guarantee of the rights of the parties to legal
relations.
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The purpose of the article is to define
the concept and content of guarantees
of notarial activities.

2. The concept of guarantees of notarial
activities

The general theoretical understanding is
that guarantees are ways and means of achieving
something. In legal science, general and special
guarantees are distinguished. Moreover, general
guarantees include such phenomena that do
not have their own legal form, but significantly
affect the implementation of a particular legal
provision. That is, the classical classification, as
follows from the analysis of scientific sources,
is the division into social, economic, political,
ideological and other guarantees (Skakun,
2001, p. 180). Approaches to the understanding
of guarantees vary from a complete denial
of such an element in law to a detailed study,
determination of the structure, classification,
and justification as a necessary feature
of any legal provision. According to H. Ellinek,
the essential feature of the concept of law is
therefore not coercion, but a guarantee, one
of the types thereof is coercion (Ellinek,
1908, p. 117).

The Law of Ukraine "On Notaries" contains
provisions on guarantees of notarial activities.
Therefore, it is necessary to first define
the essence of notarial activities itself, and then
the mechanism for its provision. According to
the Constitution of Ukraine (Article 3, part 2),
human rights and freedoms and their guarantees
mark the content and direction of the state’s
activities (Constitution of Ukraine, 1996). The
state thereby undertakes to create a mechanism
for the protection of human rights and to
encourage these activities. In addition, the state
establishes a special system of bodies whose
tasks and functions include law enforcement.

Notarial activities, as we have repeatedly
noted, should be viewed as a type of qualified
legal assistance. In other words, its focus is law
enforcement, mediating state protection. And
its guarantees should ensure reliable protection
of citizens’ rights.

Thus, the guarantees of notarial activities
are a legally significant mechanism for ensuring
the activities of notary bodies, which is strictly
implemented on the basis of the constitutional
consolidation of the right of a citizen to qualified
legal assistance at both the legislative and law
enforcement levels.

The guarantees of notarial activities are
aimed at ensuring the observance of the rights
of interested parties, as well as the appropriate
status of a notary within notarial procedural
legal relations as an actor — a holder of public
power and at the same time as an independent
arbitrator, legal adviser to the parties.

6

Therefore, guarantees of notarial activities are
equally important for all participants of notarial
legal relations, as they are intended to ensure
compliance with and exclude the possibility
of violation of their rights (Barankova,
2010, p. 297).

It should be noted that Law of Ukraine
No. 614VI "On Amendments to the Law
of Ukraine "On Notaries" has a somewhat
one-sided approach to regulating this aspect.
Article 8-1, entitled "Guarantees of notarial
activities”, sets out rules that prevent violations
of notaries’ rights and protect their activities
from unlawful interference and influence. The
issue of protecting notaries’ rights is outside
the scope of the notarial process and should be
addressed by notarial legislation only in terms
of implementing the principle of independence
and impartiality of anotary asan actor of notarial
proceedings. Therefore, it should be agreed that
the concept of guarantees of notarial activities
is much broader than the content of Article 8-1
of the Law (Barankova, 2010, p. 298).

Therefore, since the current legislation
of Ukraine on notaries does not clearly define
the guarantees of notarial activities, they can
be formulated based on the content of certain
provisions of the Basic Law. Thus, in our
opinion, the following guarantees of notarial
activities should be highlighted: 1) impartiality;
2) independence; 3) guidance only by
the Constitution and laws, legal regulations
of state authorities and local self-government
bodies adopted within their competence, as well
as international regulations; 4) notarial secrecy;
5) judicial protection of notarial activities.
Unfortunately, not all of the above provisions
have been directly enshrined in the current
legislation on notary office. In particular,
the Law "On Notaries" does not contain
a separate provision that would enshrine
the principle of independence and impartiality
of a notary. However, the provisions of these
principles of notarial activities can be traced
from a number of other provisions of the Law.
Let us consider their content comprehensively.

The principle of impartiality of a notary is
not clearly defined by the current legislation
of Ukraine. Unlike the “Law on Notaries,”
the current Code of Civil Procedure
of Ukraine defines the impartiality of judges
as the absence of personal, direct or indirect
interest in the outcome of a case or other
circumstances that cast doubt on impartiality.
Therefore, one of the procedural guarantees
for the implementation of the tasks
of civil proceedings and the adoption of lawful
and reasonable decisions in civil cases is
the institution of recusal of a judge, which
aims to remove judges whose impartiality is in
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doubt from participation in a case. Therefore,
the institution of challenge aims to create
confidence among the parties and other
participants in the process, as well as among
citizens present in the courtroom, that
the case is considered and resolved impartially
and absolutely objectively, which in turn
contributes to the increase of the authority
of the decisions made by the court and their
educational value (Kharchuk, 2010).

When performing his or her duties,
a notary shall not allow granting preferences or
creating an enabling environment for granting
preferences to any persons or groups of persons
on the basis of gender, race, nationality,
language, origin, property and official position,
place of residence and attitude to religion,
beliefs, or membership in public associations,
professional affiliation and other grounds, as
well as to any legal entities, unless otherwise
provided by the current legislation of Ukraine
(Order of the Ministry of Justice of Ukraine
On approval of the Rules of Professional Ethics
of Notaries of Ukraine, 2013).

In other words, the provision only establishes
a prohibition on the performance of a notarial
act. In such circumstances, the notary shall
refuse to perform a notarial act. Describing this
provision, many representatives of the notary
community argue that such a prohibition is
aimed at eliminating personal interest in the act.
However, it is not difficult to imagine a situation
when a notary may act as an interested party
in relation to a party to an action. This may
be personal friendships, business relations
of a close relative of the notary, etc. All these are
circumstances that call into question notaries’
impartiality.

Furthermore, the legislation does not
provide for the institution of notary recusal,
in particular, if one of the parties has any
information about the notary that indicates
his or her interest, they can apply to another
notary. But it is good if there are several notaries
within one notary district, but what if there is
only one notary in the district? Moreover, this
circumstance may be discovered later, and it
will not be a ground for announcing the action
taken illegal.

Therefore, when performing a notarial
act, a notary shall not give preference to any
of the interested parties. The requirements
of impartiality determine the duties
of a notary to explain to the interested
parties — participants in the notarial act — their
rights and duties, the essence and sequence
of the notarial act in a comprehensive,
complete and exhaustive manner so that legal
ignorance cannot be used to their detriment
(Law of Ukraine On Notaries, 1993).

Therefore, the impartiality of a notary is
one of the most important features of his or her
legal status as an actor of notarial process and is
a guarantee not only for the parties concerned,
but also for the notary himself or herself. In
this way, the possibility of exerting influence on
anotary with the aim of making an illegal notarial
act is excluded, which is evident from the content
of Article 8-1 of the Law under consideration.

Withregard totheapplicationofthe principle
of notary independence, questions often
arise: independence from whom? From him/
herself? Here we should proceed from ensuring
the functions of the notary. Above, we have
already described the notary as an arbitrator
of legal relations. For our country, the existence
of such a notary — an independent arbitrator —
is still a relatively distant prospect. However,
the principle of notary independence was
proclaimed precisely to create such conditions.
A notary shall be free from opportunistic
considerations,  the  political  situation
and the opinion of the head of the judiciary
and other officials.

The legal guarantees of notary independence
include, in particular, the indefinite validity
of the certificate of the right to practice notary,
and the judicial procedure for appealing against
notary actions. However, in our opinion,
they cannot be recognised as appropriate
and sufficient. In this regard, firstly, it would be
appropriate to provide for a mandatory judicial
procedure for suspension and termination
of notarial activities. Secondly, the mechanism
of control of notarial activities needs to be
significantly improved so that issues of violation
of the law in the performance of notarial acts
would also be resolved exclusively by the court
(Barankova, 2010, p. 217).

For private notaries, the judicial procedure
for removal from office also serves as such
guarantee. Public notaries are less independent
from the judiciary, as they are directly
subordinated to it. This is an employment
relationship. A notary working in a notary
public’s office may be dismissed in accordance
with labour law.

It should be noted that under the current
labour legislation, labour discipline is based on
the conscious and conscientious performance
of labour duties by employees and is
a prerequisite for productive work. It is ensured
by: 1) creation of the necessary organisational
and economic environment for normal
productive work; 2) conscious attitude to
work; 3) methods of persuasion; 4) education;
5) rewards for conscientious work (Labour
Code of Ukraine, 1971).

Violators of labour discipline are subject
to disciplinary and social influence. Employees

1
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shall work honestly and consciously, timely
and accurately comply with the orders
of the owner or his/her authorised body, increase
labour productivity, improve product quality,
obey labour and technological discipline, meet
the requirements of regulations on labour
protection, safety and industrial sanitation,
and to treat the owner’s property with care
and attention (Labour Code of Ukraine, 1971).

The main duties of employees are:
1) to work honestly and in good faith; 2) to
comply with labour discipline and internal
regulations: to arrive at work on time, to
observe the established working hours, to use
all working time exclusively for productive
work, to timely and accurately comply with
the orders of the owner or his authorised
body, etc; 3) to increase labour productivity,
timely and diligently perform tasks and orders,
meet production standards and standardised
production targets, etc.

The Labour Code of Ukraine stipulates that
an employment contract may be terminated
by the owner or his/her authorised body,
in particular in case of systematic failure
of the employee to fulfil his/her duties under
the employment contract or the Internal
Labour Regulations without valid reasons,
if the employee has previously been subject
to disciplinary or public penalties (Bolotina,
Chanysheva, 2001, p. 122). Therefore, the orders
of justice officials are mandatory for notaries
working in state notary offices. Dismissal for
failure to comply with them is quite possible.
Furthermore, it will be quite difficult to prove
otherwise in court, since formally the truth
will be on the side of the justice authority. In
addition, informal ties between the judiciary
and justice officials should be considered, which
are often the cornerstone of final decisions.

The financial  basis  for  notaries’
independence should be economic support
guaranteed for their activities. The source
of funding for the activities of a private notary
is the money from performing notarial acts
and providing legal and technical services,
as well as other financial receipts that do not
contradict the current legislation of Ukraine.
All funds become the property of the notary,
the state only obliges him to pay the relevant
taxes and other mandatory payments. In this
case, the notary’s income serves as a guarantee
of financial independence and a guarantee
of compensation for damage caused by
the notary’s actions (Dun, 2009, p. 20).

Therefore, the issue of practical
implementationoftheindependenceofthenotary
office makes it important to address the issue
of its financial support, in particular, payment
for notaries’ services, validity of related services

8

of the notarial process, taxation of notaries’
income, etc.

The need for state regulatory framework
for payment for notarial services stems from
the very nature of notarial activities. Given
that, as we have repeatedly noted, private
notarial activities are inherent in private law
principles, in addition to public law principles,
the issues of the most optimal choice of models,
methods of financial support for notarial
activities and payment for notarial services
are on the agenda. In our opinion, the concept
of reforming the financial support for notaries’
activities, in particular payment for notarial
services, should be based on the search for
the most optimal model to ensure both public
and private interests.

The issue of the share of the fee for
notarial services is relevant, as it is related to
the status of notary’s income and the problem
of its taxation. At the theoretical level, this issue
remains controversial. The most widespread
proposal is to grant the funds collected for
notarial acts the status of means of ensuring
notarial ~activities and property security
of citizens and legal entities, which is due to
the property liability of a private notary in case
of damage caused by illegal actions (Sosymenko,
Kolomoiets, Hulievska, 2010, p. 159).

When deciding on the status of funds
charged by a notary for performing notarial
acts, it is necessary to allow for not only self-
financing of notarial activities, but also to
determine the issue of property liability for
professional activities. If these funds are not
granted the status of means of ensuring notarial
activities, property interests of individuals
and legal entities that have applied to a notary,
it is necessary to exclude from the legislation
the full financial liability of a notary, preserving
it only to the extent of compulsory insurance
of the risk of professional liability of a notary.

The notary’s independence is also
guaranteed by the provision that notarial
activities are not entrepreneurial activities
and do not pursue the goal of making a profit.
However, many spears have been broken
around this rule. That is why we will reveal
whether a notary is an entrepreneur by his or
her status and whether he or she can carry out
entrepreneurial activities, and whether notarial
activities are entrepreneurial.

Article 1 of the Law of Ukraine "On
Notaries" defines the purpose of notaries’
duties as providing legal certainty to the rights
and facts certified by notaries, and not to make
a profit, and the actions that a notary is entitled
to perform are provided for by law, not by
initiative as in business. In notarial activities,
the initiative for a notary to perform a particular



1/2023
CIVIL LAW AND PROCESS

act always belongs to the person who applies for
it, not to the notary.

Pursuant to Article 50 of the Civil Code
of Ukraine, a natural person has the right to
engage in entrepreneurial activity that is not
prohibited by law, but the same article stipulates
that the Constitution and law may impose
restrictions on such right of a natural person to
engage in entrepreneurial activity (Civil Code
of Ukraine, 2003). One of these restrictions is
the prohibition on entrepreneurial activities by
a natural person such as a notary. This is stated
in Article 3 of the Law of Ukraine "On Notaries",
which, among other requirements for persons
who may be notaries, includes the following
prohibition: "..a notary may not engage in
entrepreneurial or advocacy activities..." (Law
of Ukraine On Notaries, 1993).

3. Content of guarantees of notarial
activities

One of the main guarantees of notarial
activities is the guidance of the Constitution
and current legislation. But a logical question
arises: does the practical implementation
of this principle mean that a notary shall take
on the functions of evaluating legal regulations?
Some legal scholars argue that when
applying orders and instructions of ministries
and departments, acts of local state authorities
and acts of local self-government bodies,
the notary shall check whether they have been
issued within the competence granted to these
bodies and whether they comply with the law
(Barankova, 2010, p. 119). Moreover, given
the certain chaotic nature of modern legislation,
it is currently quite difficult for a notary, like
any other lawyer, to assess the legal significance
of a bylaw.

The situation is exacerbated by the fact
that non-legal grounds for specific cases are
also a risk factor. The local judiciary, being
dependent on the executive branch or subject
to certain corporate interests, and sometimes
due to corruption, does not always ignore
legal regulations of regional authorities, even
if they grossly contradict the current laws
of Ukraine. Apparently, it is necessary to
correlate the rules governing the relevant legal
regulations with the grounds for notary liability.
Legislation should be based on the premise that
if a body adopts a legal regulation, the burden
of responsibility for its "poor quality” should
be shared between the body and the executor
(Fursa, 1999, p. 111).

It should be noted that the legal literature
review reveals that the principle of supremacy
of the Constitution and law is frequently
identified with the principle of legality. That is
why, when describing the guarantees of notarial
activities, it is emphasised that a notarial act

shall not be performed if it contradicts the law
(Law of Ukraine On Notaries, 1993).

The principle of governance by law
relates to the procedural activities of a notary
and is primarily a continuation of his/her
independence. It is no coincidence that
the Law "On Notaries" refers to independence
and subordination to the law in the same
article (Article 16). The governance by law
principle stipulates that a notary shall not
allow for administrative or other pressure,
and interference in notarial activities is
prohibited.

The principle of legality is a universal
principle that is broader than the principle
of rule of law. According to D. Bakhrakh,
the most important aspect of legality is revealed
in considering it as a regime of interrelations
between citizens and organisations
and the authorised actors, which contributes
to the rights and legitimate interests
of the individual, his/her comprehensive
development, formation and development
of civil society, and successful operation
of the state mechanism (Bakhrakh, 1991, p. 67).

The basis of the principle is laid in
the constitutional duty of everyone to observe
the Constitution and laws (Constitution
of Ukraine, 1996). The implementation
of the above guarantees of notarial activities is
ensured by restrictions On Notaries’s activities,
which indicates restrictions primarily on
the general legal status of the notary. According
to Article 3 of the Law "On Notaries", a notary
cannot engage in entrepreneurial or advocacy
activities, be a founder of advocacy associations,
or be in the civil service or local self-
government, in the staff of other legal entities,
as well as perform other paid work, except
for teaching, research and creative activities
(Order of the Ministry of Justice of Ukraine
On approval of the Rules of Professional Ethics
of Notaries of Ukraine, 2013).

Restrictions are absolute for a notary, in
other words, they are valid throughout his or
her activities, and the law does not provide
for any exceptions (except for scientific,
teaching and creative activities). All these
restrictions apply to both notaries working in
a notary public’s office and notaries engaged
in private practice (Semakov and Kondrakova,
2001, p. 88).

An important component of the guarantees
of the notary offices in Ukraine is notarial
secrecy. According to V. Parasiuk, notarial
secrecy, along with attorney-client, banking
and medical secrecy, is a type of professional
secrecy (Parasiuk, 2010, p. 183). As is known,
professional secrets are materials, documents,
and other information used by a person in
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the course of performing his or her professional
duties, which may not be disclosed in any form.

The original version of the Law of Ukraine
"OnNotaries" waslimited tostating thatanotary
is obliged to keep confidential the information
obtained in connection with the performance
of notarial acts. Further reform of the notary in
Ukraine was marked by amendments to the said
Law, which expanded the concept of "notarial
secrecy”. According to Article 8 of the Law
of Ukraine "On Notaries", notarial secrecy isaset
of information obtained during the performance
of notarial acts or when an interested person
applies to a notary, including information about
a person, his/her property, his/her property
rights and obligations, etc. (Law of Ukraine On
Notaries, 1993). Therefore, the subject matter
of notarial secrecy is any information obtained
by a notary in the course of notarial activities.

Another  element of the content
of the principle of notarial secrecy may
be the need to take measures to preserve
confidential information by persons to whom
such information has been entrusted. This
part of the principle of notarial secrecy is
implemented in the impossibility of disclosing
information that forms the subject matter
of notarial secrecy to other persons without
the consent of the client. We believe that the duty
to "keep notarial secrecy” (Law of Ukraine
On Notaries, Art. 8, parts 2, 3, 1993) implies
that such secrets cannot be disclosed without
the consent of the client, which obviously shall
be formally expressed, and we advocate the view
of V. Marchenko (2002, p. 35).

Therefore, as we can see, on the one hand,
the legislation grants the right to request
information and documents in criminal cases,
on the other hand, simply in cases that are under
thejurisdiction of competent state bodies, and, in
addition, if there is a need to obtain intelligence
information in the interests of the state
and society (Bondareva, 2009, p. 199).

With regards to the principle of keeping
notarial secrecy, we propose to highlight such
an element of its content as the awareness
of persons obliged to keep notarial secrecy,
which is the result of their professional activities
or involvement in certain specific professional
actions (in the case of representatives, witnesses,
translators, etc.) From the perspective
of the parties obliged to keep secrecy when
performing notarial proceedings, providing
legal advice or performing technical actions,
Article 8 of the Law "On Notaries" refers to all
persons listed in Article 1 of this Law, such as
notaries and officials of local self-government
bodies, consular offices and diplomatic missions
of Ukraine, persons authorised to perform acts
equated to notarised acts in accordance with
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Article 40 of the Law, as well as notary trainees,
and other persons who obtained knowledge is
the result of their involvement in performing
notarial acts (Law of Ukraine On Notaries,
1993). According to M. Bondareva, the rule
on confidentiality of information obtained by
a person remains in force even in the event
of dismissal of an official, officer, retirement,
or resignation (in the case of representatives,
managers, executors of wills, guardians, etc.).
On the other hand, there is obviously complete
freedom of expression of the person on whose
behalf or in whose interests the action has been
taken. This person is free to disseminate secret
information regarding notarial proceedings in
any way (Bondareva, 2009, p. 199).

Another important component
of the principle of secrecy of a notarial act, as
well as its guarantee, is that the consequences
of unlawful disclosure of information constituting
a notarial secret are negative and are associated
with bringing the perpetrator to legal liability.

Article 8 of the Law "On Notaries" uses
the phrase "breach of notarial secrecy” (part 4)
to define the content of the act of a person guilty
of violating the principle of notarial secrecy. This
strict approach, in the opinion of M. Bondareva,
already cited above, does not indicate the logical
perfection of this construction, at least because
there is a need to interpret the composition
of such an offence (Bondareva, 2009, p. 200).
In this context, we fully share the approach
that the requirement of secrecy of notarial acts
means that notarial acts should be performed
only in the presence of the person (or persons)
concerned, and if necessary, in the presence
of those who assist them (representatives
of translators, citizens who sign documents for
the sick or illiterate, etc.). No unauthorised
persons should observe the notarial procedure.
The notary is obliged to comply with this
requirement regardless of whether he/she
performs a notarial act in the office or outside
the office. Accordingly, the participants
of the notarial process have the right to insist
on the creation of conditions that will exclude
the disclosure of information that they intend
to keep secret (Marchenko, 2002, p. 36).

4. Conclusions

It should be noted that the state vests
notaries with certain powers to perform notarial
acts and has the right to control the compliance
of notary activities with the rules established by
it. The current Law "On Notaries" provides for
two main types of such control: administrative
(Articles 18, 33) and judicial (Article 50) (Law
of Ukraine On Notaries, 1993). In our opinion, it
is the judicial control over the legality of notarial
acts that is another guarantee of notarial
activities.
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Judicial control over the performance
of notarial acts is usually divided into direct
and indirect control. Direct control is
exercised when courts consider cases on appeal
against notarial acts or refusal to perform
them, notarial acts. This category of cases is
considered by the courts in civil proceedings
in the form of an action, and the defendant in
such cases is the notary who has performed
the relevant notarial act (refused to perform
it) (Barankova, 2010, p. 13). The outcome
of a court hearing of such a case is the court’s
verification of the notary’s compliance with
the law when performing a notarial act
and the court’s conclusion on the legality or
illegality of the notarial act (refusal to perform
it, notarial deed). Accordingly, the main
purpose and the final result of court proceedings
in such cases is to protect the rights and legally
protected interests of the parties concerned
in legal relations with the notary. In this case,
the court’sassessment of notarial actsis provided
in the operative part of the court decision
(Zaitseva, Galeeva, Jarkov, 2000, p. 140).

Indirect  judicial control, according to
1. Shundik, is exercised when the court considers
other civil cases related to challenging notarial
transactions and other notarial documents in court,
in other cases where the disputed legal relations
of the parties are related to the performance
of notarial acts (Shundik, 2009, p. 97). In such cases,
the court’s assessment of the legality of notarial acts
is interim. The court checks whether the notary
complied with the requirements of the law when
performing a notarial act in order to determine
the nature of the legal relationship between
the parties to the litigation. In this case, the main
purpose of the litigation is to resolve a dispute
between the parties. In this case, the court’s
assessment of notarial acts is usually provided in
the reasoning part of the court decision (Zaitseva,
Galeeva, Jarkov, 2000, pp. 141-142).

Therefore, judicial control over
the performance of notarial acts as one
of the guarantees of notarial activities can be
defined as a court’s assessment of a notary’s
compliance with the requirements of the law
when performing a notarial act.
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TAPAHTIT HOTAPIAJIBHOI JISJIBHOCTI: TIOHATTS TA 3MICT

Anoraiisi. Mema. MeTolo cTaTTi € BU3HAUEHHsI TOHSITTS Ta 3MIiCTy rapaHTiil HOTapiaabHOT isLIIbHOCTI.
Pesyavmamu. TIpuiiHATTS PABOBUX HOPM caMe 110 co0i 1ie He MOKe OBHICTIO 3a0€3I1eUnTH peasisaliio
npas cy0'eKTiB npaBoBigHOoCUH. Ha MPaKTHIll JOCUTh YaCTO BUHUKAIOTh CUTYallil, 3a SKUX Cy( €KTHBHI
IpaBa, 110 BCTAaHOBJIOIOTh KOHKPETHI I0PUANYHI rapanTii, He MOXKYTh OyTH peasizoBani. Y TakuxX BUIIaL-
Kax, sIK PABUJIO, HEOOXi/IHE BTPYUYAHHST BIIOBIIHUX YIOBHOBAKEHHUX [EPKABHIX, POMAJICHKIX OPTaHiB
uy IXHIX [0Ca0BUX 0Ci0, sIKe CIPSAMOBaHe Ha YCYHEHHs] MOXKJIMBUX TIEPELIKO/] OO PEabHOro 3a0e3-
neyeHHst repegdaueHnx Hopmoio 1pas. OKpiM TOro, € HU3KA IOPUANYHIX TAPAHTIi, CYTHICTD SIKMX MOJISI-
Ta€ camMe B JISTTBHOCTI BiATOBIAHUX opraHiB. /[[o HUX HalIeXNTh, HATIPUKJIA/, AiSIBHICTD CY/IOBUX OPTaHiB
I0/I0 BIJTHOBJICHHSI TIOPYIIEHUX MPaB. TakuM YMHOM, JiSJIBHICTD BI/[IIOBITHUX JIeP’KaBHUX OPraHiB, 110
nepebaueHa 3aKOHOIABCTBOM, CIILIBHO 3 HOPMAaMU-TAPAHTISIME € I0PUIYHOIO TAPAHTIEID peastisallii ipas
cyO’exriB npasosigHocuH. HeynepeskenicTs HoTapiyca € OIHIEIO 3 HaliBaK/IMBIIIMX O3HAK Or0 MpaBo-
BOTO CTaTyCy SIK Cy0'€KTa HOTapiaJbHOTO MPOIIECY Ta SIBJISE COOOK TaPAHTIIO He TiIbKU ISl 3aI[iKaBJIECHIX
ocib, ase it st camoro HoTapiyca. Bucnosxu. Henpsimuii cy10BHiT KOHTPOJIb 3/iHCHIOETHCS TTifl Yac pos-
TJISILY CYZIOM IHIINX IIUBIJIBHUX CIIPAB, MOB'A3aHUX 3 OCIIOPIOBAHHAM Y CY/J0BOMY TIOPS/IKY HOTapialbHUX
MIPABOYMHIB, IHIINX HOTAPiaJdbHUX JJOKYMEHTIB, B IHIINX BUIIAJIKaX, KOJIU CIIPHI IIPaBOBITHOCHHY CTOPIiH
OB sI3aHi 3 BYMHEHHSIM HOTAPiaJbHUX [Iiif. Y TaKKUX CIIpaBax OI[iHKA Cy/[OM 3aKOHHOCTI HOTapiabHUX JIiii
Mae poMikHni Xxapaktep. Cyz mepeBipsie OTpIMaHHS HOTapiycoM BUMOT 3aKOHY i/l Yac BUYNHEHHS Ti€i
4y iHII0T HOTAPIAJIbHOI /i, 11106 BU3HAYMTH XapaKTep IPABOBIIHOCKH, SIKi BAHMKJIU MiZK CTOPOHAMU CY10-
Boro criopy. [Ipu 11boMy OCHOBHOIO METOIO CYZI0BOTO IIPOIECY € BUPIIIEHHS CYNEePEYKH Mix CTOPOHAMU.
¥ Takomy pasi o1liHKa CyJI0M HOTApiabHUX Jiil HAIAETLCA, SIK MPABUIIO, Y MOTUBYBAJIbHIN YaCTHHI CY10-
BOTO pillleHHs. TakuM YMHOM, CyZI0BHI KOHTPOJIb 32 BUMHEHHAM HOTApiaJIbHUX [l SIK OJIHY 3 TapaHTii
HOTapiaJIbHOI JIIVIbHOCTI MOKHA BU3HAYUTH $IK BJIA/HY OIIHKY CYZIOM JIOTPUMAHHS HOTapiycOM BHMOT
3aKOHY M/ 9Yac BUNHEHHS HOTAPiaabHOI [ii.
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THE INDUSTRIAL PARK CONCEPT IN UKRAINIAN
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Abstract. Purpose. The purpose of the article is to study the modern regulatory framework
for industrial parks in our country and to propose potential solutions to the numerous problems
arising in connection with the reform of this institution. Results. The article studies the concept
of industrial parks in the legislation of Ukraine, compares it to the UN standards and reveals the need
for further research and improvement of national and international legislation in this field. Given
the changes in legislation and the dominant global views on industrial parks, it should be noted
that current Ukrainian legislation continues to ignore progressive global trends in the development
of eco-industrial parks, focusing on an outdated approach typical of totalitarian planned economies,
for which the creation of an investment-friendly climate is a significant deviation from the existing
administrative command system. In this case, industrial parks will not be able to continue to perform
the functions of attracting investment, i.e. the functions for which they are actually created. Con-
clusions. It is concluded that it is necessary to focus on the advantages that are considered essential
in the modern world: 1) improvement of infrastructure (industrial parks should be subject to fairly
stringent requirements in terms of logistics and energy components, and improved provision of all
buildings with state-of-the-art communications; industrial parks should have their own hubs, logis-
tics terminals, convenient transport interchanges, etc.); 2) improved environmental performance
(in order to transform industrial parks into modern eco-industrial parks that will receive favour-
able feedback from UN experts, it is necessary to provide a modern power grid based on renewable
sources, uninterrupted supply of quality water and its timely treatment, etc.; currently, many Euro-
pean investors prefer environmentally friendly production, so Ukraine should take care of this); 3) if
tax incentives are granted (they should be given to those who invest in the creation of innovative
advanced technologies and companies that create such technologies; global experience shows that
it is through innovation that a country can earn significant funds in the future; given the challenges
of rebuilding Ukraine’s industry and housing stock after the war, investors and developers who pro-
pose to use innovative technologies in rebuilding Ukraine’s infrastructure may also receive benefits).

Key words: industrial parks, investment attraction, industrial park territory, regulatory frame-
work for industrial park activities, UN Industrial Development Organisation, EIP Framework.

1. Introduction

Modern Ukraine requires significant cap-
ital injections both during the war and after
the victory, during the period of reconstruction
and further development of the national econ-
omy. Both the public and private sectors of our
economy need investments.

In the Index of Economic Freedom, Ukraine
ranks 130th and is among the countries whose
economies are characterised as "mostly unfree”
(Index of Economic Freedom, 2022). It is there-
fore understandable that the authorities are

© M. Vedeniapina, 2023

trying to make the domestic economy more
efficient and attractive to foreign and domestic
investors, including by creating special zones
with reduced taxes and opportunities for further
industrial development. However, the means by
which Ukrainian lawmakers are trying to attract
investors’ attention sometimes seem questiona-
ble and may even worsen the state of our coun-
try’s current economy. Therefore, the regulatory
framework for industrial parks requires a com-
prehensive analysis and it should begin with
a thorough study of the relevant concepts.
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At present, industrial parks as a possible
means of rebuilding the state economy are
primarily of interest to journalists and eco-
nomic analysts, such as V. Marchuk, O. Bilan,
V. Bilotkach, Y. Horodnichenko, O. Zholud,
T. Kupe, T. Milovanov, V. Movchan, A. Nikol-
sko-Rzhevskyi, D. Nizalov, O. Nizalova, I. Solo-
hub, O. Talavera, N. Shapoval, etc. The scien-
tists who focused on the issues of industrial
parks in their studies are L. Benovska, O. Boiko,
O. Marchyshynets, S. Marchyshynets, N. Rud,
Yu. Chyrychenko. However, due to significant
changes in Ukrainian legislation and the lack
of modern research, the issue of the feasibility
of industrial parks and regulatory framework
for them clearly requires scholars’ significant
attention.

The purpose of the article is to study
the modern regulatory framework for industrial
parks in our country and to propose potential
solutions to the numerous problems arising in
connection with the reform of this institution.

2. Theoretical issues of industrial parks’
development

According to the Law of Ukraine "On
Industrial Parks," Article 1, clause 3, an indus-
trial (manufacturing) park (hereinafter referred
to as the industrial park) is a land plot desig-
nated by the initiator of the industrial park in
accordance with urban planning documenta-
tion and equipped with the proper infrastruc-
ture, where participants of IP can engage in
economic activities in the field of processing
industry, recycling of industrial and/or munic-
ipal waste (except for waste disposal), as well as
scientific and technical activities, activities in
the field of information and electronic commu-
nications under the conditions specified by this
Law and the agreement on economic activities
within the industrial park (Law of Ukraine On
Industrial Parks, 2012).

Therefore, the legislator has actually
equated industrial and manufacturing parks,
considering these concepts synonymous. We
believe that this is not true, as the reduction
of industrial parks exclusively to manufacturing
facilities (or industrial hubs) confuses the focus
of attention of both legislators and scientists,
leaving out such important innovations as
the development of the most popular produc-
tion sectors (computer technology, space tech-
nology, technologies with an enhanced environ-
mental component, etc.). Nevertheless, these
technologies should be constantly under focus
by the legislator, as they are associated with
the largest amount of investment and, conse-
quently, the largest possible future income.

According to the definition, an industrial
park is, first of all, a territory, i.e. a certain land
plot that shall meet certain criteria:
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1. It should be designated by the initiator
of the industrial park in accordance with urban
planning documentation. That is, it is a land
plot that obviously cannot contain objects
protected by other laws, such as legislation on
the protection of historical monuments or land
and environmental legislation.

The land plot should be properly designated
by local authorities for the purpose of creating
an industrial park;

2. It should be equipped with proper infra-
structure.

The last point raises some questions. The
Law does not specify what kind of infrastructure
can be considered "proper”. Only two terms are
used: " proper infrastructure" and "engineering
and transport infrastructure”.

According to Article 8 of the Law, the fol-
lowing specific requirements are imposed on
a land plot:

1) it shall belong to industrial land;

2) it shall be suitable for industrial use, meet
the conditions and restrictions established by
the relevant urban planning documentation;

3) the area of the land plot or the aggregate
area of adjacent land plots shall be at least 10
hectares and not more than one thousand hec-
tares.

It is allowed to locate between the land
plots of the industrial park the land plots on
which only engineering and transport infra-
structure facilities are located or are supposed
to be located in accordance with the urban plan-
ning documentation.

Again, we do not see any requirements for
the infrastructure that shall be provided for
the land plot. Nevertheless, as the practice of for-
eign countries shows, it is infrastructure that deter-
mines the success or failure of industrial parks.

3. Regulatory framework for industrial
parks

The Law of Ukraine "On Industrial Parks"
also regulates the activities that can be carried
out on the territory of such a park. For example,
economic activities in the processing industry,
recycling of industrial and/or household waste
(except for waste disposal), as well as scientific
and technical activities, activities in the field
of information and electronic communica-
tions can be carried out on this territory (Law
of Ukraine On Industrial Parks, 2012).

In addition to the prohibition on waste
disposal, according to the Law of Ukraine "On
Industrial Parks," Article 1, clause 3, activities
related to the production of excisable goods
(except for the production of passenger cars, car
bodies, trailers and semi-trailers, motorcycles,
vehicles designed to carry 10 people or more,
vehicles for the carriage of goods) shall not be
carried out on the territory of industrial parks,
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as well as economic activities subject to licens-
ing in accordance with paragraphs 18, 18-1,
20-22, 32 of part one of Article 7 of the Law
of Ukraine "On Licensing of Economic Activi-
ties", namely:

1) issue and conduct of lotteries;

2) activities in the gambling market,
which are licensed in accordance with the Law
of Ukraine "On state regulation of activities on
organising and conducting gambling";

3) mediation in employment abroad;

4) commercial fishing for aquatic biore-
sources outside the borders of Ukraine;

5) cultivation of plants included in Table I
of the List of narcotic drugs, psychotropic sub-
stances and precursors approved by the Cabinet
of Ministers of Ukraine, as well as development,
production, manufacture, storage, transpor-
tation, acquisition, sale (release), importation
into the territory of Ukraine, exportation from
the territory of Ukraine, use, destruction of nar-
cotic drugs, psychotropic substances and pre-
cursors included in the List;

6) household waste disposal (Law of Ukraine
On Industrial Parks, 2012; The Law of Ukraine On
Licensing Types of Economic Activities, 2015).

Such prohibitions seem understandable, as
they can be divided into three broad categories:

1. Prohibitions related to activities subject
to additional taxes. According to the legislator,
legal entities and natural persons operating in
the territories of industrial parks already have
appropriate tax benefits, so the budget cannot
afford extra costs.

However, the possibility of granting addi-
tional benefits to persons investing in industrial
parks is currently being debated,;

2. Prohibitions related to a high risk
of violation of the current criminal legislation
of Ukraine;

3. Prohibitions related to the possibility
of environmental pollution.

Moreover, the Law of Ukraine "On Indus-
trial Parks" provides for the so-called cross-bor-
der industrial park, which is an industrial
park that is created and operates on the basis
of an international agreement of Ukraine con-
cluded between governments or their author-
ised initiators. The procedure for the creation
and operation of such industrial parks is regu-
lated by international treaties of Ukraine (Law
of Ukraine On Industrial Parks, 2012). In this
case, the legislator emphasised the cross-bor-
der nature of the industrial park, emphasising
this principle. However, it remains unclear
how such an international treaty would be
concluded, what competence and within what
limits would be exercised by, for example, "ini-
tiators of the establishment authorised by
the governments of the states”, and who would

have the right to grant them the relevant com-
petence. In fact, we may even be talking about
private individuals who will have competence
comparable to that of local authorities or may
even perform certain governmental functions.
This, of course, is not acceptable.

Therefore, the Law of Ukraine "On Indus-
trial Parks" contains an outdated definition
of an industrial park that existed before. With
regard to the types of activities specified in
the law, we can state that the legislator, simi-
lar to previous years, sees the industrial park as
another replacement for free economic zones,
which have repeatedly shown their inefliciency,
whereupon they changed their name and con-
tinued to exist for corrupt purposes as offshore
zones, since their main feature was tax benefits.

In today’s world, industrial (manufactur-
ing) parks in almost all developed countries
and in most developing countries are giving
way to so-called eco-industrial parks, which are
supported by the relevant UN agencies (specif-
ically, the UN Industrial Development Organi-
sation, hereinafter referred to as UNIDO). The
main purpose of such parks is not only to gen-
erate profits, but primarily to develop innova-
tive technologies and preserve the environment
at the same time (International Guidelines for
Industrial Parks. UNIDO, 2019).

In 2018-2020, UNIDO assessed 50 parks in
eight developing countries and countries with
economies in transition against the 51 precon-
ditions and performance indicators set out in
the International Framework for Eco-Industrial
Parks (EIP Framework). Eight countries were
covered: Colombia, Egypt, Indonesia, Nigeria,
Peru, South Africa, Ukraine and Vietnam. The
aim was primarily to test the feasibility of trans-
forming industrial parks into environmentally
friendly eco-industrial parks and to provide
appropriate funding for this (Van Beers, Tyrkko,
Flammini, Barahona, Susan, 2020).

Four industrial parks were inspected in
Ukraine: IP AgroMash (Zaporizhzhia), IP
BVAK, IP Chemical and Metallurgical Plant,
IP Patriot. Unfortunately, the report noted
that Ukraine and South Africa have the high-
est gap between current efliciency and planned
efficiency. Ukraine is (together with Peru)
the country with the smallest size of industrial
parks, and this is not a coincidence, as a lot
of land in our country is allocated for agricul-
tural rather than industrial production. The
overall performance of parks in Ukraine is
recognised as relatively equal, i.e. there are no
so-called beacon industrial parks in our coun-
try that have the highest performance and can
be used as a reference for others to learn from
their experience in managing industrial parks.
According to the report, if a country does not
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have a beacon park with a very high EIP per-
formance indicators, it is likely that there
are limited opportunities, knowledge and/or
experience at the country level for developing
eco-industrial parks (Van Beers, Tyrkko, Flam-
mini, Barahona, Susan, 2020).

In fact, UNIDO considered investing in
Ukrainian industrial parks, but this opportunity
was rejected, as it was recognised that Ukraine
does not have the appropriate capacity to trans-
form industrial parks into eco-industrial parks.
The highest rating was given to public-private
industrial parks in Vietnam and private indus-
trial parks in Indonesia and Colombia. Therefore,
it is reasonable to assume that since the UN has
not found opportunities to invest in "industrial
parks of the future”, private investors inter-
ested in advanced industrial parks will not see
the Ukrainian proposals as attractive either.

Furthermore, it is a plausible assumption
that unscrupulous investors will come to our
country in search of cheap resources, investing
in the so-called "third world" countries, where
labour slavery is actually encouraged, workers’
wages are extremely low, and profits are exported
abroad. However, they may be attracted by
Ukraine’s exceptionally favourable geopolitical
location and there will not be many of them, as
our country has a fairly well-developed labour
law, and European environmental organisations
will put a lot of pressure on the Ukrainian gov-
ernment over air and water pollution.

Thus, given the changes in legislation
and the dominant global views on industrial
parks, it should be noted that current Ukrainian
legislation continues to ignore progressive global
trends in the development of eco-industrial
parks, focusing on an outdated approach typi-
cal of totalitarian planned economies, for which
the creation of an investment-friendly climate is
a significant deviation from the existing admin-
istrative command system. In this case, indus-
trial parks will not be able to continue to per-
form the functions of attracting investment, i.e.
the functions for which they are actually created.

It is important to realise that for investors
from developed countries, whom we are trying to
attract, the scheme used in Ukraine is also out-
dated and therefore not of much interest to them.
The tax benefits that are supposed to attract
investors are, firstly, quite small, and secondly,
they are effectively levelled by the stipulation in
the law that the profits generated by these bene-
fits shall be spent exclusively on the development
of the enterprise or the industrial park.

In general, we believe that the practice
of granting new tax benefits to industrial park
participants is largely inappropriate. At present,
global practice convincingly shows that taxes
are not a good reason to make additional invest-
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ments. An analysis of the conditions under which
industrial parks operate in foreign countries today
demonstrates that tax incentives are rarely used
and are not perceived by businesses as a signifi-
cant advantage. The availability of ready-made
infrastructure, potential partners who do not
need to be sought out, the opportunity to take out
a targeted loan or receive a grant from the state on
favourable terms, and the absence of import duties
on equipment are much more valued.

In addition, foreign investors, unfortunately,
have already seen that Ukrainian legislation is
changing very quickly. We believe that they will
not rush to invest even if the tax burden is sig-
nificantly reduced.

4. Conclusions

Consequently, we consider it appropriate to
change the approach to the regulatory frame-
work for the creation and operation of industrial
parks by substantially revising the definition
of "industrial park” in the current legislation
and ceasing to focus on tax benefits that effec-
tively turn industrial parks into another variant
of an offshore zone. Instead, we believe that it
is necessary to focus on the advantages that are
considered essential in the modern world:

1. Improvement of infrastructure. Industrial
parks should be subject to fairly stringent require-
ments in terms of logistics and energy compo-
nents, and improved provision of all buildings
with state-of-the-art communications. Industrial
parks should have their own hubs, logistics termi-
nals, convenient transport interchanges, etc.

2. Improved environmental performance. In
order to transform industrial parks into modern
eco-industrial parks that will receive favoura-
ble feedback from UN experts, it is necessary to
provide a modern power grid based on renew-
able sources (wind turbines, solar panels, etc.),
uninterrupted supply of quality water and its
timely treatment, etc. Currently, many Euro-
pean investors prefer environmentally friendly
production, so Ukraine should take care of this.

3. If tax incentives are granted, they should
be given to those who invest in the creation
of innovative advanced technologies and compa-
nies that create such technologies. Global expe-
rience shows that it is through innovation that
a country can earn significant funds in the future.
Given the challenges of rebuilding Ukraine’s
industry and housing stock after the war, inves-
tors and developers who propose to use innova-
tive technologies in rebuilding Ukraine’s infra-
structure may also receive benefits.

Further research should focus on the issue of cre-
ating an attractive economic situation in Ukraine
without the use of inefficient tax incentives and on
creating enabling environment at the legislative level
for attracting advanced technologies and invest-
ments in efficient new technologies to our country.
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Anoranisi. Mema. MeToio cTaTTi € BUBYEHHS CYYaCHOTO IIPABOBOTO PETYJTIOBAHHS 1H/LYCTPIaTbHUX TTap-
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APPLICATION OF MEDIATION
FOR THE SETTLEMENT OF AN ECONOMIC DISPUTE

Abstract. Purpose. The article is devoted to the study of issues related to economic litigation,
the use of alternative protection, mediation, analysis of the effectiveness of the protection of the rights
of economic entities, etc. Research methods. To achieve the goal, the following research methods
were used: hermeneutic semantic, system-structural, comparative legal, and others. The hermeneutic
semantic method was used to study the content of the "mediation” concept in Ukrainian law. The system-
structural method was employed to determine areas for improving the Law of Ukraine “On mediation”.
The comparative legal method was used to present a proposal to introduce of mediator's civil liability
insurance, to submit a proposal to amend the Law of Ukraine “On mediation” following the experience
of the Law of Ukraine “On notary”. Results. The scientific novelty consists in the study of relations
regarding the legal regulation of mediation relations in Ukraine, as well as in the determination of ways
to improve the Law of Ukraine “On Mediation” and the development of provisions for such improvement.
Proposals for the Law of Ukraine “On Mediation” have been proposed. Conclusions. It was established
that with the appearance of a new form of out-of-court dispute resolution in the legal field of Ukraine,
additional issues of a law enforcement nature arose, which are related to certain defects of the new
legal act. They can take place in case of violation of the mediation agreement concluded by the parties,
application of responsibility to the mediator, determined by the status of individuals of the mediation
procedure, etc. The uncertainty of the outlined issues can have a number of negative consequences for
the parties to the mediation procedure. Based on the research results, it is proposed to make changes to
the Law of Ukraine “On Mediation”; and when applying for the mediation procedure, business entities
should take into account the existing imperfection of the relevant legislation and analyze additional means
of protecting their own rights and interests.

Key words: economic litigation, alternative protection, mediation, protection of the rights of business
entities, justice.

1. Introduction

The activity of business entities involves
constant connections between themselves
and with other participants in relations in
the sphere of business. These connections are
not always contflict-free due to various circum-
stances. Among such circumstances, it is pos-
sible to single out the bad faith of counterpar-
ties, the action of force majeure, the activities
of state authorities, etc. Such circumstances, in
turn, cause delivery of low-quality goods, works,
services, delay in their delivery, untimely pay-
ment, improper use of property objects, includ-
ing intellectual property, etc. In order to resolve
such conflicts, the current legislation provides
for several ways, the main of which is the pro-
tection of the rights of business entities in court.
However, this type of protection is not always
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acceptable to the parties due to certain factors.
Among the alternative types of protection is
a pre-trial settlement between the parties. The
development of alternative types of protection
of the rights of business entities is taking place
thanks to the recently adopted Law of Ukraine
"On Mediation". Despite the fact that the law
has just appeared in the legal field of our coun-
try, the request for extrajudicial protection pro-
cedures has always existed. This is confirmed
by the norms regarding pretentious settlement
of disputes in the Economic Code of Ukraine
and the Economic Procedural Code of Ukraine.

Literature review. There is also a great sci-
entific and practical interest in alternative ways
of resolving disputes between business entities.
We can name some authors who studied these
issues: B. Derevyanko (2022), L. Nikolenko
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(2022), 1. Kovalenko (2021), M. Nikolaishyn
(2023), S. Gud (2021), V. Kovalenko (2022),
R. Antoniv (2022), V. Sytyuk (2020) etc.
However, constant changes in theory, practice,
and legislation require new research, including
in terms of studying and considering the posi-
tive aspects in the legislation of EU countries.

Taking into account the study of individ-
ual issues of alternative dispute resolution,
the effectiveness of each type of out-of-court
dispute resolution should be clarified, the exist-
ing problems in the mediation procedure pro-
posed by the new legislation; imperfection
of the legislation that existed before the adop-
tion of the specified act in terms of ensuring dis-
pute settlement, etc. Separately, there are issues
that arise when the parties violate the media-
tion agreement concluded, the responsibility
of the mediator, the status of individuals in
the mediation procedure, etc. The uncertainty
of the outlined issues can have a number of neg-
ative consequences for the parties participating
in the mediation procedure, and this confirms
the relevance of the study.

Research methods. To achieve the goal,
the following research methods were used:
hermeneutic semantic, system—structural, com-
parative legal, and others. The hermeneutic
semantic method was used to study the content
of the "mediation" concept in Ukrainian law.
The system-structural method was employed
to determine areas for improving the Law
of Ukraine “On mediation”. The comparative
legal method was used to present a proposal
to introduce of mediator's civil liability insur-
ance, to submit a proposal to amend the Law
of Ukraine “On mediation” following the expe-
rience of the Law of Ukraine “On notary”.

The purpose of the present article is to
study the issues related to the use of media-
tion to settle a business dispute and to analyze
the effectiveness of protecting the rights of busi-
ness entities using this procedure.

2. Determining the notion of mediation in
Ukraine

Analyzing the regulatory legal framework
that ensures the settlement of the issue con-
cerned, one should determine the main legisla-
tive act in this area — the Law of Ukraine "On
Mediation" (On Mediation, 2021).

According to Art. 3 of the specified Law, its
effect extends to a fairly wide range of social
relations, including civil, family, labor, eco-
nomic, administrative cases, as well as cases
of administrative offenses and criminal proceed-
ings with the aim of reconciling the victim with
the suspect (accused) (On Mediation, 2021).

If you refer to part 1 of Art. 18 of the Law
of Ukraine "On the Judiciary and the Status
of Judges", courts specialize in consideration

of civil, criminal, economic, administrative
cases, as well as cases of administrative offenses,
which fully corresponds to the circle of social
relations defined above (On the Judiciary
and the Status of Judges, 2016).

In turn, the Economic Procedural
Code of Ukraine, namely, Clause 2 Part 2
of Art. 182 stipulates that in the preparatory
session the court finds out whether the parties
wish to conclude a settlement agreement, con-
duct an out-of-court settlement of the dispute
through mediation, refer the case to an arbitra-
tion court, international commercial arbitration
or apply to the court for settlement of the dis-
pute with the participation of a judge (Eco-
nomic Procedural Code of Ukraine, 1991).

From the analysis of the specified norm,
it can be concluded that the economic proce-
dural legislation currently defines five alter-
native options for dispute resolution for par-
ticipants in commercial disputes. Turning to
the norms of substantive law, namely, Art. 222
of the Economic Code of Ukraine, one more
pre-trial dispute settlement procedure is con-
sidered — the pre-litigation procedure (Eco-
nomic Code of Ukraine, 2003).

It follows from a comprehensive analysis
of the specified norms of economic procedural
and material law that the application of the first
five options requires the will of two parties,
and the application of the sixth requires the will
of one of the parties.

3. Peculiarities of the legal regulation
of relations during mediation

The effectiveness of each of the types
of dispute resolution, their positive and nega-
tive aspects have repeatedly become the subject
of scientific and practical interest. In the con-
text of this study, we are interested in the effec-
tiveness of the mediation procedure. Thus,
researchers determine that among the main
positive aspects of mediation are the saving
of time, money, and effort, settlement of the dis-
pute without conflicts and the opportunity to
maintain good relations and confidentiality,
relief of the domestic judicial system, confiden-
tiality and preservation of business reputation
I. Kovalenko (2021), V. Kovalenko (2022),
R. Antoniv (2022).

At the same time, we can agree with
R. Antoniv, who points out that mediation
should not be perceived as an alternative
to litigation, since it by definition does not
involve state coercion, and therefore is useless
in the absence of the will of both parties to
resolve the conflict through negotiations, and in
its essence, mediation is similar to the dispute
settlement procedure with the participation
of a judge, which did not have a significant
impact on the effectiveness of dispute resolution
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R. Antoniv (2022). Therefore, when talking
about the possibility of using mediation by busi-
ness entities to resolve the dispute, one should
take into account the totality of circumstances,
including the quality of the new legislative act
regulating the specified procedure.

Analyzing some of the provisions of the Law
of Ukraine "On Mediation", certain questions
arise regarding the legal constructions applied
in them. According to Art. 9 of the Law, a natu-
ral person can be a mediator who has undergone
basic mediator training in Ukraine or abroad.
In turn, in Art. 10 of the Law stipulates that
the basic training of mediators is carried out
according to a program with a volume (dura-
tion) of at least 90 hours of training, includ-
ing at least 45 hours of practical training. The
training of mediators is carried out by subjects
of educational activity ("On Mediation", 2021).

According to Art. 1 of the Law of Ukraine
"On Education", the subject of educational
activity is a physical or legal entity (educa-
tional institution, enterprise, institution, organ-
ization, public association) that conducts edu-
cational activity, and Art. 74 of the same Law
stipulates that the register of subjects of educa-
tional activity is a component of the single state
electronic database on education issues (On
Education, 2017).

Consequently, the question arises — how
a mediator who has undergone basic mediator
training abroad will meet the requirements
of the specified articles of the relevant Law
and legislation in the field of education. There-
fore, the legislation in this part needs some
adjustment, namely, harmonization of the pro-
visions of the specified legislative acts.

The following contradictory provisions
of the Law of Ukraine "On Mediation" are
the provisions of Part 3-4 of Art. 9 of the Law,
according to which mediation parties, state
authorities and local self-governments, enter-
prises, institutions, organizations regardless
of the forms of ownership and subordination,
public associations may set additional require-
ments for the mediators they engage or whose
services they use, in particular regarding avail-
ability of special training, age, education, prac-
tical experience, etc. Associations of media-
tors and entities providing mediation may set
additional requirements for mediators they
include in their registers, in particular regarding
the presence of special training, age, education,
practical experience, etc. (On mediation, 2021).

These provisions are in direct contradic-
tion with the provisions of Part 1 of Art. 2-1
of the Code of Labor Laws, according to which
any discrimination in the field of labor is pro-
hibited, in particular, violation of the principle
of equality of rights and opportunities, direct
or indirect limitation of the rights of employ-
ees depending on age. At the same time, actions
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established by this Code and other laws, as well
as restrictions on the rights of employees that
depend on the requirements inherent in a cer-
tain type of work (regarding age, education,
state of health, gender) or due to the need for
strengthened social and legal protection of cer-
tain categories of persons.

So, if the mediator has passed the basic
training, he has the appropriate certificate con-
firming the completion of this training, that is,
he meets the requirements of Art. 10 of the Law
of Ukraine "On Mediation", there is no rea-
son to put forward additional requirements in
the form of special training, age, education,
practical experience, firstly, due to the require-
ments of other legislative acts, and secondly,
that such criteria for special training, age, edu-
cation, practical experience should be specified
directly in the Law, and not be left to the discre-
tion of state authorities, local self-governments,
enterprises, institutions and organizations,
because this is a wide field for abuse.

As for the above-mentioned associations
of mediators and entities that provide medi-
ation, certain questions also arise regarding
their status defined by the Law. Having ana-
lyzed the definitions given in Art. 1 of the Law,
it can be concluded that the first and second
have similar functions — they provide mediation
services. Similar functions are assigned to them
and part 1 of article 14 of the Law of Ukraine
"On Mediation" — the association of media-
tors and entities that provide mediation main-
tain registers of mediators in compliance with
the requirements of the law regarding the col-
lection, storage, use and distribution of confi-
dential information about a person (On Medi-
ation, 2021).

Further, in Chapter I1I of the Law "Conduct-
ing Mediation" in Part 1 of Art. 16 states that
a mediator or an entity providing mediation car-
ries out preparatory measures with the parties to
an existing or possible conflict (dispute), together
or separately, to clarify the possibility of con-
ducting mediation in order to prevent the occur-
rence or settlement of a conflict (dispute), in
particular, meetings, collection and exchange
of information, documents necessary for the par-
ties to the conflict (dispute) to make a decision
and the mediator's decision to participate in
mediation, as well as other measures agreed
between the parties to the conflict (dispute)
and the mediator or the entity providing media-
tion . That is, the mediator and the entity provid-
ing the mediation are equal in carrying out pre-
paratory measures for the mediation. Along with
the fact that it follows from Art. 17 of the Law
of Ukraine "On Mediation" the mediation proce-
dure itself is conducted by the mediator(s) (On
Mediation, 2021).

Therefore, the question arises about the sta-
tus of the entity that ensures mediation — on
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the one hand, the functions assigned to it are
duplicated with the same functions of the associ-
ation of mediators, on the other — with the func-
tions of the mediator. The legislator determined
that the entity that provides mediation is a legal
entity of any organizational and legal form that
provides mediation services and maintains
a register of mediators, but in our opinion, this
definition and its status require more detailed
specification in the Law. Since ambiguous inter-
pretations in normative legal acts create chaos
in law enforcement and judicial practice, they
do not contribute to the proper regulation
of social relations in this area.

Another challenging issue is the question
of applying responsibility to the mediator. Part 3
of Art. 6 of the Law stipulates that the disclosure
of confidential information is subject to liability
provided for by law. Part 4 of Article 13 deter-
mines that the procedure for holding a media-
tor who is a member of such an association to
account for non-compliance with the norms
of professional ethics is determined in the stat-
ute or regulation of the association of medi-
ators. Art. 15 stipulates that in case of breach
of obligations under the mediation agreement,
the mediator bears civil liability in accord-
ance with the law. In cases provided by law,
the mediator bears administrative or criminal
responsibility. In case of non-compliance with
the norms of professional ethics, the mediator
bears the responsibility defined by the charter
or regulations of the association of mediators,
of which he is a member (On Mediation, 2021).

In this regard, the following should be
noted. In the course of his work, the media-
tor gets access to confidential information,
and therefore there is a need for its reliable
preservation from disclosure. In addition, in
the case of poorly performed work of the medi-
ator, the parties lose time and money to resolve
the existing dispute and subsequently turn to
other methods of dispute resolution. Of course,
the mediator cannot guarantee any result, but in
such a case (low-quality service provision), one
can talk about applying a certain responsibil-
ity to him. All the above-mentioned provisions
of the Law do not provide working mechanisms
for applying such responsibility to violators.
Speaking about the mediator's liability, it is
advisable to turn to experience in other areas
and introduce mediator's liability insurance.
For example, Art. 28 of the Law of Ukraine
"On Notaries" stipulates that in order to ensure
compensation for damage caused as a result
of a notarial act and/or other act entrusted to
a notary in accordance with the law, a private
notary is obliged to conclude a civil law insur-
ance contract before starting private notarial
activity responsibility The minimum insurance
amount is one thousand minimum wages (On
Notary, 1993).

In our opinion, it would be appropriate to
add part 1 of Art. 15 of the Law of Ukraine "On
Mediation" as follows: "In order to ensure com-
pensation for damage caused as a result of the act
committed by the mediator in accordance with
the law, the mediator is obliged to conclude
a civil liability insurance contract before start-
ing mediation. The minimum insurance amount
is one thousand minimum wages."

Therefore, when building their own
defense strategy, business entities should take
into account the possible legal consequences
when choosing such a strategy, because they
will have their own set of pros and cons when
applying to court, and their own when using
alternative means. Business entities, when
applying for the mediation procedure, should
take into account the existing imperfection
of the legislation that regulates it and ana-
lyze additional means of protecting their own
rights and interests.

4. Conclusions

Current legislation establishes certain rules
for resolving disputes between business entities.
They can be judicial and extrajudicial in nature.
At the same time, when resolving disputes, busi-
ness entities should take into account certain
features of each of the dispute resolution meth-
ods provided for by current legislation. Each
of them has its positive and negative points.
Taking into account the obtained research
results, the following conclusions can be drawn.

First, the current legislation provides for sev-
eral ways to resolve economic conflicts, the main
of which is the protection of the rights of business
entitiesin court. However, this type of protection is
not always acceptable to the parties due to certain
factors. Among the alternative types of protection
is a pre-trial settlement between the parties. The
development of alternative types of protection
of the rights of business entities takes place thanks
to the Law of Ukraine "On Mediation". Secondly,
the specified legal act has certain shortcomings.
These shortcomings may manifest themselves in
case of violation by the parties of the concluded
mediation agreement, application of responsi-
bility to the mediator, determined by the status
of individuals of the mediation procedure, etc.
The uncertainty of the outlined issues can have
anumber of negative consequences for the parties
participating in the mediation procedure. In this
regard, there is a need to adjust the legislation reg-
ulating the mediation procedure. Thirdly, business
entities, when applying for the mediation proce-
dure, should take into account the existing imper-
fection of the legislation that regulates it and ana-
lyze additional means of protecting their own
rights and interests, which, in turn, determines
the conduct of further scientific developments in
this direction.

21



1/2023
COMMERCIAL LAW AND PROCESS

References:

Antonov, R. (2022). Should there be mediation in Ukraine? Retrieved from: https://golaw.ua/ua/insights/
publication/mediacziyi-v-ukrayini-buti/ [in Ukrainian].

Derevyanko, B.; Nikolenko, L.; Turkot, O.; Ivanyuta, N.; Butyrska, I. (2022). Mediation as an alter-
native form of protection of shareholders' rights in property relations. International Journal of Public Law and
Policy. Vol. 8, No. 3-4. pp. 227-241. DOI: 10.1504/1JPLAP.2022.10045670

Derevyanko, B.; Selikhov, D.; Armash, N.; Severinova, O.; Orlova, I. (2022). Alternative ways of resolv-
ing shareholder disputes in property relations in Ukraine and the EU. Revista Brasileira de Alternative Dispute
Resolution — RBADR, Belo Horizonte, ano 04, n. 07, p. 59-74, jan./jun. 2022. DOI: 10.52028 /rbadr.v4i7.4

Gud, S. (2021). How mediation and restorative justice work. Retrieved from: https://www.prostir.ua/?li-
brary=yak-pratsyuje-mediatsiya-ta-vidnovne-pravosuddya [in Ukrainian].

Kovalenko, I. (2021). Mediation in the modern world and prospects for its development in Ukraine.
Retrieved from: https://uzligazakon.ua/ua/magazine article/EA014649 [in Ukrainian].

Kovalenko, V. (2022). Mediation in Ukraine: effectiveness and future development prospects. Retrieved
from: https://zib.com.ua/ua/142914.html [in Ukrainian].

Nikolayshyn, M. (2023). Mediation: principles and features of application. Retrieved from: https://yur-
gazeta.com/golovna/mediaciya-principi-ta-osoblivosti-zastosuvannya.html [in Ukrainian].

Sityuk, V. (2020). Mediation and legal prospects of its development in Ukraine. Retrieved from: https://
radako.com.ua/news/mediaciya-ta-pravovi-perspektivi-yiyi-rozvitku-v-ukrayini [in Ukrainian].

Verkhovna Rada of Ukraine (1991) Hospodarskyi protsesualnyi kodeks Ukrainy vid 06 lystopada 1991
roku Ne1798-X1I. [Economic Procedural Code of Ukraine: Law of Ukraine of November 6, 1991 Ne 1798-X1I].
Retrieved from: https://zakon.rada.gov.ua/laws/show/1798-12#Text [in Ukrainian].

Verkhovna Rada of Ukraine (1993). Pro notariat: Zakon Ukrainy vid 02 veresnia 1991 roku Ne 3425-12.
[On notary: Law of Ukraine of September 02, 1991 Ne 3425-12]. Retrieved from: https://zakon.rada.gov.ua/
laws/card/3425-12 [in Ukrainian].

Verkhovna Rada of Ukraine (2021). Pro mediatsiiu: Zakon Ukrainy vid 16 lystopada 2021 roku Ne 1875-20.
[On mediation: Law of Ukraine of November 16, 2021 Ne 1875-20]. Retrieved from: https://zakon.rada.gov.ua/
laws/card/1875-20 [in Ukrainian].

Bimanii Kadana,

xandudam ropuduunux nayx, doyenm, eonoea FOpuduunoi wxuinixu <IIpasosuii  s3axucms,
doyenm xagedpu 20cno0apcvKo-nPasosux OUCYUNIIL Ma exoHoMiunoi Oe3neku paxyivmemy
Ne 4, Jloneypuil depacasnuii ynisepcumem enympiwnix cnpas, syauus Beauxa Ilepcnexmuena, 1,
Kponuenuyvruii, Yxpaina, indexc 25000, info@dnuvs.ukr.education

ORCID: orcid.org/0000-0002-6868-9487

3ACTOCYBAHHS MEMIAIIII 171 BPETYJIIOBAHHS
rOCIIOJAPCBKOIO CIIOPY

Anoranis. Mema. CtaTTio IPUCBSYEHO JOC/IIPKEHHIO TTUTAHb, TTOB'SI3aHUX 13 TOCTIOAAPCHKUM CYIIO-
YMHCTBOM, 3aCTOCYBaHHAM aJIbTePHATHBHOIO 3aXMUCTY, MeJlialticlo, ananisoM edeKTHBHOCTI 3aXUCTy MPaB
cy0’exTiB TocmogapoBanus Toio. Memodu docnioncenns. JIns TOCSTHEHHS METH BHKOPICTAHO Taki
METO/IN JIOC/I/PKEHHS, SIK TePMEHeBTHYHO-CeMaHTHYHUH, CHCTeMHO-CTPYKTYPHHUI, TIOPiBHAILHO-IIPABO-
BUU Ta iHIN. 3aBISKU TePMEHEBTUUHO-CEMAHTUYHOMY METO/Y JOCTI/IPKEHO 3MICT TOHATTSI «MeJiialtisy>
B yKpaiHCcbKOMY I1paBi. CHCTEMHO-CTPYKTYPHUIT METO/l BUKOPUCTAHO JIIA BU3HAUECHHS HAIPAMIB y/10-
CKOHaJIeHHs 3akoHy Ykpainu «IIpo meziaiiio». 3a 10110MOro10 nopiBHAILHO-IIPABOBOIO METO/LY MO/[AHO
MIPOMO3HUIIiT 100 3aIPOBA/KEHHS CTPAXyBaHHS IMBLILHO-TIPABOBOI BiIOBIAJIBHOCTI Me/liaTopa, BHE-
CEHHA 3MiH 70 3axomy Yipainn «IIpo meziarmito» ma ocroBi f1ocBigy 3akony Ykpainn «IIpo moTapiaTs.
Pesyavmamu. HaykoBa HOBU3HA IOCJI/IKEHHS OJIATAE B aHAI31 BITHOCHH I1[0/I0 IPABOBOTO PETYJ/IIOBAH-
HS Meqiallii B YKpaiHi, a TakoK Y BUSHAYEHHI MIIAXIB YZI0CKOHATIEHHS 3akoHy Ykpainu «IIpo memiarios
Ta pO3POOICHHI TTOJI0KEHb CTOCOBHO IIHOTO BIOCKOHATECHHSI. 3alPONOHOBAHO BHECTH 3MIHH 10 3aKOHY
Yxpainu «IIpo mexianiio». Bucnosxu. Beranosseno, 110 3 M0SBOIO B IIPABOBOMY T10JTi YKpaiHU HOBOI
hopMU 1103aCyI0BOTO BUPilIEHHS CMOPIB BUHUK/IN J0/ATKOBI ITNTaHHA IPAaBO3aCTOCOBHOTO XapaKTepy,
AKi II0B’A3aHi 3 IEBHUMHU Ba/IaM1 HOBOTO HOPMaTHBHO-IIPABOBOro akTa. BoHu MokyTh MaTh Miclie B pasi
MOPYIIEHHS CTOPOHAMM MejlialliiiHoi yrojin, 3aCTOCYBAaHHS JI0 Me/liaTopa Bi/IIIOBIZAIIbHOCTI, BUSHAYEHHS
crartycy OKpeMux oci6 mpoiieypu Mejiiaitii Too. HeBusHaueHicTh OKPECIEHNX TUTAHb MOKE MATU HU3KY
HETaTHBHIX HACTKIB ST CTOPIH, sIKi GepyTh y4acTs y Iporeaypi Meaiari. 3a pe3yisraTaMi Z0CiKeH-
HS [TPOIIOHYETHCS BHECTH 3MiHM /10 3akoHy YKpainn «IIpo meziaiiiios, a B pasi 3BepHeHHS /10 HPoILeypu
Meziartii cy6’exTaM TocroapioBatis HeoOXiaHO BpaXyBaTu HAABHY HEIOCKOHAMICTD 3aKOHOAABCTBA, 1110
ii pcl?rnme, Ta POAHAMIZYBATH OJATKOBI 3aCO0M 3aXHCTY BIACHIX MPAB Ta IHTEPECiB.
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GUARANTEES FOR PROTECTION OF LABOUR
RIGHTS OF HIRED WORKERS IN THE CONTEXT
OF ATYPICAL FORMS OF EMPLOYMENT

Abstract. Purpose. The purpose of the article is to determine the scope and reveal the content
of guarantees for protection of labour rights of hired workers in the context of atypical forms of employment.
Results. The article, relying on the analysis of scientific perspectives and provisions of current legislation,
reveals the scope and content of guarantees for protection of labour rights of hired workers in the context
of atypical forms of employment. It is emphasised that guarantees for protection of labour rights of hired
workers in the context of atypical forms of employment are a set of legally defined conditions, instruments
and means used by the State, employer and employees themselves to ensure the actual exercise of their
rights, freedoms and interests in the relevant field. The author determines that legal guarantees are
enshrined in a large number of legal regulations of various legal force: from the Constitution of Ukraine
and international treaties and agreements to local legal regulations adopted by each individual employer.
These guarantees are aimed at creating an appropriate and effective regulatory framework for the protection
of the legitimate rights, freedoms and interests of hired workers in the context of atypical forms
of employment. In addition, the existence of these guarantees, a priori, is a guarantee that the employee's
rights will not be violated and, in case of violation, will be restored. It is revealed that the main state
social guarantees are: 1) the minimum wage rate; 2) the minimum old-age pension rate; 3) the tax-free
minimum income of citizens; 4) the amount of state social assistance and other social benefits. The basic
state social guarantees, which are the main source of subsistence, cannot be lower than the subsistence
minimum established by law. Conclusions. 1t is concluded that to date, the legislator has developed
a fairly broad system of guarantees for the protection of rights of hired workers in the context of atypical
forms of employment. However, a common drawback is the fact that, despite their legal consolidation,
currently no effective mechanisms for their practical implementation exist.

Key words: guarantees, protection, labour rights, hired workers, atypical forms of employment,
legislation.

1. Introduction

In the context of atypical forms of employ-
ment, the legislator and employers should
create an enabling environment of an organ-
isational, legal, economic nature, etc. for
protecting the labour rights of the category
of employees under study. The system of such
conditions is commonly referred to as guaran-
tees. In general, the creation of guarantees is
the main goal of the State, and it is the State
that guarantees human rights and freedoms.
The law secures the rights and freedoms
of every individual and, by regulating human
relations, prevents their violation. Moreover,
it defines the role of the law as a guarantor
only through the prism of the use or appli-
cation of punitive forces (Lokk, 1960, p. 50).

© O. Husarov, 2023

Therefore, the creation of a system of guar-
antees for the protection of labour rights
of hired workers in the context of atypical
forms of employment is of great theoretical
and practical importance.

The problem of protection of labour rights
of hired workers in the context of atypical forms
of employment has been considered in the sci-
entific works by: T.M. Zavorotchenko, 1.V. Zub,
Yu.Yu. Ivchuk, V.V. Pavchuk, V.H. Rotan,
V.M. Sloma, O.Ye. Sonin, I.M. Shopina, LI. Yat-
skevych, and many others. However, despite
a considerable number of scientific achieve-
ments, the above-mentioned scholars have not
focused on the analysis of guarantees for protec-
tion of labour rights of hired workers in the con-
text of atypical forms of employment.
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That is why the purpose of the article is
to determine the scope and reveal the content
of guarantees for protection of labour rights
of hired workers in the context of atypical forms
of employment.

2. Legal guarantees for
of labour rights of hired workers

At the outset of the research, it should be
noted that guarantees for protection of labour
rights of hired workers in the context of atypical
forms of employment are a set of legally defined
conditions, instruments and means used by
the State, employer and employees themselves
to ensure the actual exercise of their rights, free-
doms and interests in the relevant field. These
guarantees can best be divided into: a) Legal
(juridical) guarantees are a set of legal condi-
tions and means by which social relations in
the field under study are regulated and ordered,;
b) Economic guarantees are activities aimed
at ensuring the economic and financial rights
and interests of employees; ¢) Social guaran-
tees are aimed at implementing social measures
in relation to the specified category of employ-
ees; d) Procedural guarantees are activities
to protect the rights of employees in court
or out of court; d) Political guarantees imply
the activities of the State to ensure the rights
and freedoms of citizens in general and in
the field of labour, in particular; e) Organisa-
tional guarantees.

First, legal guarantees should be under
focus, which, in turn, are a basis for the for-
mation and implementation of other guaran-
tees. For example, according to V.S. Nerse-
siants, legal (juridical) guarantees are a system
of interrelated forms and means (regulatory,
institutional, procedural) that ensure proper
recognition, protection and enforcement of cer-
tain rights and their obligations. Legal guaran-
tees are a constructive expression of the prin-
ciple of self-defence of rights. They embody
the idea of the coordinated action of law
and the State, when some forms, directions
and functions of State regulatory framework
and performance serve as a protective mecha-
nism for others and vice versa. It is only in this
general context of mutual support and coher-
ence of various parts and aspects of the entire
state legal complex that certain special forms
and constructions of legal guarantees of individ-
ual rights and freedoms can actually fulfil their
protective role. In short, legal guarantees them-
selves require legal guarantees, and these can
ultimately only be provided by the legal State
and legal laws (Nersesiants, 1999, p.142).

According to T.M. Zavorotchenko, legal
guarantees have their own characteristics, such
as: standardisation, which provides for the defi-
nition of guarantees only in the texts of legal
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regulations; systemic nature, which means that
all legal guarantees are closely interconnected,
interdependent and interrelated, that is, form
a certain system; comprehensiveness of legal
guarantees, which follows from the previous
feature and means that in real life legal guar-
antees act jointly (systematically), support
and mutually reinforce each other; permanence
of guarantees, due to which guarantees of rights
do not cease to be valid and do not arise sporad-
ically, but are permanent; legal reliability, which
reflects, on the one hand, the link between
the guarantee and the social situation, and, on
the other hand, the stability of its social content
(the question of the reasons for the unreliabil-
ity of certain legal guarantees deserves special
consideration; it may, in particular, be due to
the unsuccessful design of the regulatory frame-
work, the lack of specific sanctions); the real-
ity, that is, legal guarantees should ensure that
a person actually enjoys the rights granted by
Ukrainian legislation (Zavorotchenko, 2002).
Legal guarantees are enshrined in a large
number of legal regulations of various legal force:
from the Constitution of Ukraine and interna-
tional treaties and agreements to local legal reg-
ulations adopted by each individual employer.
These guarantees are aimed at creating an appro-
priate and effective regulatory framework for
the protection of the legitimate rights, freedoms
and interests of hired workers in the context
of atypical forms of employment. In addition,
the existence of these guarantees, a priori, is
a guarantee that the employee's rights will not be
violated and, in case of violation, will be restored.
The next group of guarantees is economic.
Purposefully, we distinguish these guaran-
tees after the legal ones, as any employee's
work is to receive benefits in monetary terms.
O. Taranenko argues that, in general, eco-
nomic guarantees are: 1) an efficient economy;
2) an appropriate level of public welfare; 3) fair
competition; 4) actual freedom of collective
and individual participants in economic rela-
tions; 5) awareness of the need for economic
entities to comply with their fiscal obligations
to the State; 6) growth in labour productivity
and output; 7) equal economic opportunities
of participants in social relations, etc. Therefore,
economic guarantees are aimed at ensuring that
the legislator and the employer create a mate-
rial and financial basis for a person, including
an employee who works from home, remotely or
on a flexible schedule, to fully ensure a decent
standard of living for themselves and their fam-
ily. These guarantees include timely and full
payment of salaries, social security for employ-
ees, and the growth of employee welfare.
Further, in the context of the issues being
studied, social guarantees should be under
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focus. In essence, social guarantees of rights are
the conditions that the State shall create for
the implementation of human and civil rights
and freedoms. In terms of content, it is a sys-
tem of measures aimed at realising the relevant
rights (organisation of healthcare, recreation,
social security). In terms of form, it is the organ-
isational and legal forms of realisation of social
rightsand freedoms of man and acitizen provided
for by the Constitution and laws of Ukraine
(Makhnovskyi, 2003, p. 138). According to
Vitruk, social guarantees are the social means
and conditions for ensuring the freedom
and personal inviolability of man and a citizen,
as enshrined in the constitutional provisions. In
addition, these guarantees are characterised as
raising the level of education and culture of all
members of society, which are necessary condi-
tions for ensuring all rights, including the right
to personal integrity (Vytruk, 1985, p. 39).
Basic state social guarantees are established by
law to ensure the constitutional right of citizens
to an adequate standard of living. The main
state social guarantees include: 1) the minimum
wage rate; 2) the minimum old-age pension rate;
3) the tax-free minimum income of citizens;
4) theamount of state social assistance and other
social benefits. The basic state social guaran-
tees, which are the main source of subsistence,
cannot be lower than the subsistence minimum
established by law (Stashkiv, 2005, p. 91).

V. Horyn argues that social guarantees can
rightly be defined as a key lever for achieving
social security. By allocating its own financial
resources to provide for them, allowing for eco-
nomic opportunities and public expectations,
the State guarantees each citizen a certain level
of satisfaction of his or her tangible and intan-
gible needs, i.e., a certain level of social security.
Public policy on financing of social guarantees
should meet the following criteria: 1) concen-
tration of state resources on meeting priority
social interests; 2) sufficiency of state funding
to ensure neutralisation or prevention of threats
to the social interests of both individuals
and entire society; 3) creation of an effective
mechanism for achieving social security, which
implies development of the system of finan-
cial support for social guarantees. This creates
the preconditions for a targeted policy on pro-
tecting the social interests of both individuals
and entire society (Horyn, 2013). Social guar-
antees are manifested in the system of social
protection of labour rights of hired workers in
the context of atypical forms of employment.

3. Procedural guarantees for the protec-
tion of labour rights of hired workers

The next are procedural guarantees. Proce-
dural guarantees are guarantees aimed at ensur-
ing the protection of the rights of hired workers

in the context of atypical forms of employment
through the courts. These guarantees are
enshrined in the Constitution of Ukraine
and the provisions of the Labour Code
of Ukraine, which, according to Article 232,
provides that labour disputes are heard directly
by local general courts upon application of:

1) employees of enterprises, institutions
and organisations where labour dispute com-
missions are not elected;

2) employees on reinstatement regardless
of the grounds for termination of the employ-
ment agreement, change of the date and word-
ing of the reason for dismissal, payment for
the period of forced absence from work or per-
formance of lower-paid work, except for disputes
of employees referred to in part 3 of Article 221
and Article 222 of this Code;

3) the head of an enterprise, institution,
organisation (branch, representative office,
department and other separate subdivision), his/
her deputies, chief accountant of an enterprise,
institution, organisation, his/her deputies, as
well as officials of tax and customs authorities
who have been awarded special titles, and officials
of central executive authorities implementing
public policy on state financial control and price
control; and managers elected, approved or
appointed by state authorities, local self-gov-
ernment bodies, as well as public organisations
and other associations of citizens, on issues of dis-
missal, change of date and wording of the reason
for dismissal, transfer to another job, payment
for the period of forced absence and imposition
of disciplinary sanctions, except for employee
disputes referred to in part 3 of Article 221
and Article 222 of this Code;

4) an employer for compensation by employ-
ees for material damage caused to an enterprise,
institution or organisation;

5) employees on the issue of applying
labour legislation, which, in accordance with
the current legislation, was previously resolved
by the employer and the elected body of the pri-
mary trade union organisation (trade union rep-
resentative) of the enterprise, institution, organ-
isation (subdivision) within the scope of their
rights;

6) employees for formalisation of labour rela-
tions in case they perform work without enter-
ing into an employment contract and estab-
lishing the period of such work (Labour Code
of Ukraine, 1971).

It should be noted that the interests
of employers and employees do not always coin-
cide, and it is quite logical that these interests may
clash at any stage of the employment relationship.
Therefore, in times of a difficult economic situa-
tion in Ukraine, the problem of resolving labour
disputes arising between the owner of an enter-
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prise, institution, organisation or an authorised
body or a physical person, on the one hand,
and a particular employee or labour collective,
on the other hand, is very relevant [10, p.76].
Nowadays, according to I. Diorditsa, the cur-
rent legal provisions that create an effective sys-
tem for exercising labour rights and interests
of workers and employees are enshrined in
a number of legislative regulations. In employ-
ment relations, an employee and an employer
have certain rights and obligations that may be
breached by either party. In view of this, certain
controversies arise in the application of labour
law, including disputes over the reinstatement
of employees following their dismissal by their
employers. Given the large number of legal regu-
lations on labour relations, it is necessary to note
the existence of certain problems in law appli-
cation and the ambiguity of judicial practice in
resolving relevant labour disputes (Diorditsa,
Shevchuk, 2021).

The penultimate group of guarantees is
political. In this context, A.Yu. Oliinyk argues
that political guarantees are political conditions
and means enshrined in constitutional provi-
sions and principles that ensure the exercise
of a person's freedom to engage in entrepre-
neurial activity. These include constitutional
provisions that enshrine the duties of the state
and its bodies and other actors of the political
system of society to create conditions and use
means for the exercise of this constitutional
freedom (Oliinyk, 2020). For example, accord-
ing to the scholar, Article 3 of the Constitu-
tion of Ukraine enshrines the need to estab-
lish and ensure human rights and freedoms
as the main duty of the State. According to
Article 92 of the Basic Law, the Parliament
of Ukraine shall determine exclusively by law
the freedoms (including the freedom to engage
in entrepreneurial activity) and guarantees

for their implementation. The Constitution
of Ukraine recognises a number of functions
of the Parliament of Ukraine (Article 85),includ-
ing ensuring the freedom of a person to engage
in entrepreneurial activity. The people have
the right to form the parliament and the head
of the State. The President of Ukraine is defined
as the head of the Ukrainian State (Article 102),
who is the guarantor of constitutional freedoms
of man and citizen. The President of Ukraine
and the Verkhovna Rada of Ukraine (Parlia-
ment) form the Government (CMU), powers
thereof include the functions of ensuring consti-
tutional freedoms of individuals (Article 116).
The government ensures constitutional free-
doms through the system of central and local
state authorities (Oliinyk, 2020).

The last group of guarantees for protection
of the rights of hired workers in the context
of atypical forms of employment is organisa-
tional. According to V.M. Beschastnyi, organisa-
tional guarantees are systematic organisational
activities of the State and all its bodies, offi-
cials, and public organisations aimed at creating
an enabling environment for citizens to really
enjoy their rights and freedoms. Such guarantees
include the existence of a clear system of inter-
connection between a person and the State. It is
manifested in a well-established mechanism for
checking citizens' complaints and responding to
them promptly, etc. (Beschastnyi, Filonov, Sub-
botin, Pashkov, 2007).

4. Conclusions

To sum up, it should be noted that to date,
the legislator has developed a fairly broad sys-
tem of guarantees for the protection of rights
of hired workers in the context of atypical forms
of employment. However, a common drawback
is the fact that, despite their legal consolida-
tion, currently no effective mechanisms for their
practical implementation exist.
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TAPAHTII 3BAXHCTY TPYJOBHUX ITIPAB HAUMAHUX ITPAIIIBHUKIB
Y PA3I BUKOPUCTAHHS HETUIIOBUX ®OPM 3ANMHATOCTI

Anoranis. Mema. Meta ctatTi 110JIsiTa€ y BCTAHOBJIEHH] KOJIA Ta PO3KPUTTI 3MIiCTY rapanTiii 3axucry
TPY/IOBUX ITPaB HAMAHUX MTPAIiBHUKIB Y Pa3i BUKOPHCTAHHS HETUIIOBUX (hopM 3aiiHsToCTi. Pe3yivmamu.
Y crarTi 3 orsigay Ha aHaIi3 HAYKOBUX HOTJISA/IB YYEHUX i HOPM YMHHOTO 3aKOHO/IABCTBA PO3KPUTO KOJIO
Ta 3MiCT TapaHTili 3aXMCTY TPYIOBUX TPaB HAIMAHWX MTPAIiBHUKIB y pa3i BAKOPUCTAHHS HETUTIOBUX (hOPM
3aitasaTocti. Harosonreno Ha ToMmy, 1m0 TapanTii 3aXUCTy TPYAOBUX TIPaB HAHMAHUX MPAIliBHUKIB y pasi
BUKODHUCTaHHSI HETHIOBUX (hOPM 3aliHSTOCTI SIBJSIIOTH COOOI0 CYKYIHICTh 3aKOHOABYO BU3HAYEHHX
YMOB, IHCTPYMEHTIB i 3ac00iB, SIKi BUKOPUCTOBYIOTH JepkaBa, poOOTOAABELb Ta CaMi PAIiBHUKU 3 METOIO
3abesneuerts (hakTUYHOT peastisailii CBOIX 1mpas, cBOOO/ Ta iHTepeciB y BiAnOBiAHIN cepi. BusHaueno,
1110 IOPUAMYHI TapaHTii 3aKPilJieHi BEJUKOIO KiIbKICTIO HOPMATUBHO-TIPABOBUX aKTiB Pi3HOI IOPUAUYHOL
cwm: Big Konerutymii Yxpainn, MiskKHapOHUX OTOBOPIB Ta YTO 10 JJOKAJIbHIX HOPMATHBHO-TIPABOBUX
aKTIB, 1[0 IPUAMAIOTHCS KOKHUM OKPeMUM poOOTO/aBIeM. 3a3HaueHi rapaHTil crpsMoBaHi Ha Te, 106
CTBOPUTH HaJiexkHe i1 eheKTUBHE HOPMATUBHO-TIPABOBE TAIPYHTS [JIs 3aXUCTY 3aKOHHUX 1IPaB, CBOOO]
Ta iHTepeciB HaMaHWX TIPAIIBHUKIB y pa3i BUKOPUCTaHHS HeTHUTOBUX (hopm 3aiiusaTocTti. OKpiM TOTO,
HasIBHICTh TAKUX rapaHTIill allpiopi € 3alI0PYKO0 TOTO, 110 TIpaBa MpaliBHUKa He Oy[yTh HOPYIIeH], a B pasi
HopyueHHs GyayTh BiIHOBJIEHI. 3’ICOBAHO, 110 0 MEPEIiKy OCHOBHUX JeP/KaBHUX COI[iaIbHNUX rapaHTiii
Hasesxath: 1) MiHIMATLHUT Po3Mip 3apo6iTHOT TTaTH; 2) MiHIMATLHUH PO3Mip MeHcil 3a Bikom; 3) Heomo-
JIATKOBYBAHMI MIHIMYM /IOXO/1iB TPOMa/IsIH; 4) PO3MIpH ZIePKaBHOI COIIaIbHOI IOTIOMOTH Ta 1HIINX COIli-
anpHux Butiat. OCHOBHI Jiep:kaBHi COIliaJIbHI rapaHTii, Kl € OCHOBHUM JIZKEPEJIOM iCHYBaHHS, HE MOKYTb
OyTH HIDKYUME BiJl TPOKUTKOBOTO MiHIMYMY, BCTAHOBJIEHOTO 3aKOHOM. Bucnogxu. 3pobiieHo BUCHOBOK,
110 Ha CBOTO/HI 3aKOHO/[ABIIEM PO3POOJIEHO TOCHTD MHPOKY CHCTEMY TapaHTIll 3aXHCTY [PaB HAHMaHUX
MPAIiBHUKIB Y Pa3i BUKOPUCTAHHS HeTUNOBUX (hopM 3aiinsTocti. Bognovac sk cribHuil He10 ik BapTo
Ha3BaTu TOH (aKT, 1110, He3BasKarouIN Ha IOPH/IITYHY 3aKPIllJIeHiCTh TapaHTiil, Ha 1eH yac (pakTHIHO BiACYT-
Hi JIi€Bi MEXaHi3MU 1X MPAKTIYHOI peastisalfii.
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PARTICULARITIES OF RESOLVING LABOUR
DISPUTES RELATED TO COMPENSATION
FOR DAMAGES

Abstract. Purpose. The purpose of the article is to reveal the particularities of resolving labour
disputes related to compensation for damages. Results. Compensation for damage caused by an employee
to an employer often leads to disagreements between the parties to the relevant legal relations. This leads
to labour disputes, which are resolved in court. A labour dispute in the context of the issues presented is
adisagreement between an employee and an employer over:a) the existence and /or degree of the employee's
fault; b) the amount of damage caused by the employee; ¢) the procedure for compensation for damage;
d) failure to comply with the requirements of applicable law by the parties to the relevant labour relations.
The article analyses comprehensively the judicial practice related to the resolution of labour disputes,
including those of a property nature. Relying on the review of scientific perspectives of scholars, provisions
of legislation in force and law application practice, the author highlights the particularities of resolving
labour disputes related to compensation for damages. It is emphasised that a statement of claim, complaint,
petition or any other document shall be submitted to the court through the post office, as a valuable letter
with an inventory of the attachment or a registered letter (it is necessary to keep a document (payment
receipt) issued by the post office confirming the sending of documents; it should be remembered that
the day of the relevant action is the day the document is submitted to the post office, which is determined
by the postmark, and not the day the letter is received by the court) or personally through the court office
during working hours to the court employee who receives and registers incoming correspondence (general
office). Conclusions. The author concludes that the resolution of disputes related to compensation for
damage caused by an employee to an employer has a number of specific features, among which the following
should be highlighted: the existence of a special set of grounds for resolving such cases in court (in
particular, the amount of damage shall exceed the employee's average monthly salary); the specific subject
matter of a labour dispute; the need for the parties to the dispute to provide and collect evidence on their
own; in addition, the courts shall take a special approach to the assessment of such evidence; the actual
absence of effective mechanisms for pre-trial resolution of such labour disputes.

Key words: labour disputes, dispute resolution, civil courts, compensation for damages, labour law.

1. Introduction

Compensation for damage caused by
an employee to an employer often leads to
disagreements between the parties to the rel-
evant legal relations. This leads to labour dis-
putes, which are resolved in court. A labour
dispute in the context of the issues presented
is a disagreement between an employee
and an employer over: a) the existence and/or
degree of the employee's fault; b) the amount
of damage caused by the employee; ¢) the pro-
cedure for compensation for damage; d) failure
to comply with the requirements of applicable
law by the parties to the relevant labour rela-
tions. Commonly, labour disputes are resolved
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by labour dispute commissions and courts.
For the purposes of this research, we will ana-
lyse the judicial procedure for resolving such
disputes, which is directly provided for in
Article 136 of the Labour Code of Ukraine.
Given the particularities of this issue, the pro-
cedure for resolving labour disputes related to
compensation for damages has its own specific
features.

Some problematic issues related to compen-
sation for damage were considered in the scien-
tific works by: L.V. Avramenko, S.D. Husarev,
M.P. Donchyk, V.Ye. Zherebkin, I.LE Koval,
S.Yu. Liubimova, O.V. Petryshyn, I.A. Rymar,
O.D. Tikhomirov, M.V. Tsvik, H.P. Yarmaki,

© V. Melnyk, 2023
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and many others. However, despite the con-
siderable number of scientific achievements,
the legal literature reveals insufficient research
on the particularities of resolving labour dis-
putes related to compensation for damages.

That is why the purpose of the article is to
reveal the particularities of resolving labour dis-
putes related to compensation for damages.

2. The right to initiate proceedings in
a civil case

It should be noted that the right to apply
to court for judicial protection is a procedural
institution that regulates the right to initiate
proceedings in a civil case. The right to a fair
trial is a legal institution of substantive and pro-
cedural law (Melnikov, 1969, p. 106). The gen-
eral rules on employee liability are set out in
Chapter IX of the Labour Code and the Regu-
lations on the liability of workers and employ-
ees for damage caused to an enterprise, insti-
tution or organisation, approved by Decree
No. 4204-1X of the Presidium of the Supreme
Soviet of the USSR of 13 July 1976. These sub-
stantive law provisions define both the grounds
and conditions for imposing liability on employ-
ees and the amount of such liability. When con-
sidering cases on employee liability for damage
caused to the employer, other legal acts that
define or clarify the procedure for applying
certain provisions of Chapter IX of the Labour
Code are also applied, in particular: the Law
"On determining the amount of damages caused
to an enterprise, institution or organisation
by destruction (damage), shortage or loss
of precious metals, precious stones and cur-
rency valuables” No. 217/95-VR of 6 June 1995,
the Procedure for calculating the average sal-
ary approved by Resolution of the Cabinet
of Ministers of Ukraine No. 100 of 8 February
1995; the List of positions and works to be
filled or performed by employees with whom
an enterprise, institution or organisation may
conclude written agreements on full financial
responsibility for failure to ensure the safety
of valuables transferred to them for storage,
processing, sale (release), transportation or
use in the production process, approved by
Resolution of the USSR State Labour Com-
mittee and the Secretariat of the All-Union
Central Council of Trade Unions No. 447/24
of 28 December 1977; Model agreement on full
individual financial responsibility, approved by
Resolution of the USSR State Labour Com-
mittee and the Secretariat of the All-Union
Central Council of Trade Unions No. 447/24
of 28 December 1977; List of works for which
collective (brigade) financial responsibility may
be introduced, approved by Order of the Min-
istry of Labour No. 43 of 12 May 1996; Model
agreement on collective (brigade) financial

responsibility, approved by Order of the Minis-
try of Labour No. 43 of 12 May 1996; Procedure
for determining the amount of losses from theft,
shortage, destruction (damage) of material
assets, approved by Resolution of the Cabinet
of Ministers No. 116 of 22 January 1996 (Web-
site of Law and Business, zib.com.ua).

The Labour Code stipulates that disputes
over refusal to hire are also heard directly
in district, city district, city or city district
courts: 1) employees invited to work as part
of a transfer from another enterprise, institu-
tion or organisation; 2) young specialists who
have graduated from a higher education insti-
tution and are sent to work at the enterprise,
institution or organisation in accordance with
the established procedure; 3) pregnant women,
women with children under the age of three
or a disabled child, and single mothers if they
have a child under the age of 14; 4) elected
officials after the expiry of their term of office;
5) employees who have been granted the right
of return employment; 6) other persons with
whom the owner or his authorised body is
obliged to conclude an employment contract
in accordance with the applicable law (Code
of Labour Laws of Ukraine, 1971).

With regards to the particularities of resolv-
ing labour disputes regarding compensation for
damage caused by an employee in court, we note
that the following are subject to court review:
a) applications from the owner of an enter-
prise, institution, organisation or authorised
body to an employee for compensation for
damage in an amount exceeding the average
monthly salary, as well as in an amount not
exceeding this salary (exceeding, but the law
establishes liability within the average monthly
salary), if the compensation cannot be made
by order of the owner or his/her authorised
body by deduction from the salary (for exam-
ple, if the employee terminates his/her employ-
ment with the company, due to the expiry
of the period for issuing an order for deduction);
b) applications of employees who disagree with
the deductions made by the owner or his/her
authorised body, or with the amount of deduc-
tions (Resolution of the Plenum of the Supreme
Court of Ukraine "On judicial practice in cases
of compensation for damage caused to enter-
prises, institutions, organisations by their
employees” dated December 29, 1992 No. 14
with amendments and additions made by res-
olutions of the Plenum of the Supreme Court
of Ukraine, 1997).

In addition, when deciding whether to ini-
tiate proceedings in a case, the courts should
proceed from the fact that, pursuant to Articles
15 and 16 of the Civil Procedure Code, courts
consider cases on protection of violated, unrec-
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ognised or disputed rights, freedoms or inter-
ests arising from civil, housing, land, family,
labour relations, as well as other legal relations,
in civil proceedings, except where considera-
tion of such cases falls within the competence
of other bodies or courts. In connection with
the above, courts should proceed from the fact
that the criteria for distinguishing cases of civil
jurisdiction from others are, first, the presence
of a dispute over civil law (cases on claims aris-
ing from any legal relations, except for cases
when such cases are considered in accord-
ance with the rules of other legal proceed-
ings), and second, the parties to this dispute
(one of the parties to the dispute is usually
an individual) (Generalisation of the practice
of court application of the legislation regulating
the material liability of employees for damage
caused to the employer (Excerpt), 2015).

3. Resolving a labour dispute in court

As a general rule, in accordance with
Article 233 of the Labour Code, an employee
may file an application for resolution of a labour
dispute directly with the court within three
months from the date when he or she learned
or should have learned of the violation of his
or her right, and in cases of dismissal - within
one month from the date of delivery of a copy
of the dismissal order or from the date of issu-
ance of the employment record. In case of vio-
lation of labour legislation, an employee has
the right to file a lawsuit to recover wages due
to him or her without any time limit (Code
of Labour Laws of Ukraine, 1971; Prorok,
2020). As for the issues of compensation for
damage, including non-pecuniary damage, by
the owner of the enterprise or his authorised
body, the employee may apply to the court no
later than three months after the date when
he or she learned or should have learned
of the violation of his or her right. It should be
noted that in case of missed deadlines estab-
lished by Article 233 of the Labour Code for
valid reasons, the court may renew these dead-
lines (Article 234 of the Labour Code) (Code
of Labour Laws of Ukraine, 1971; Prorok, 2020).

A statement of claim, complaint, petition
or any other document shall be submitted to
the court: 1) through the post office, as a valua-
ble letter with an inventory of the attachment or
aregistered letter. It is necessary to keep a docu-
ment (payment receipt) issued by the post office
confirming the sending of documents. It should
be remembered that the day of the relevant
action is the day the document is submitted to
the post office, which is determined by the post-
mark, and not the day the letter is received by
the court; 2) personally through the court office
during working hours to the court employee
who receives and registers incoming corre-
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spondence (general office). Copies of the docu-
ments submitted to the court shall be stamped
with the date of receipt and registration num-
ber (The official WEB-portal of the Federation
of Trade Unions of the Vinnytsia Region, 2020).

It should be noted that in accordance
with Article 120 of the Civil Procedure Code,
the statement of claim shall be accompanied by:
1) evidence supporting the claim; 2) a power
of attorney or other document confirming
the authority of the representative, if the claim is
filed by a representative (The official WEB-por-
tal of the Federation of Trade Unions of the Vin-
nytsia Region, 2020). According to S.F. Safulka,
evidence is any factual data established on
the basis of explanations of the parties, third
parties, their representatives interrogated as
witnesses, witness testimony, written evidence,
and material evidence, such as, audio and video
recordings, expert opinions, and on the basis
of which the court determines the presence or
absence of circumstances justifying the claims
and objections of the parties, and other circum-
stances relevant to the resolution of the case.
Moreover, only those circumstances that are rel-
evant to the decision in the case and in respect
of which the parties and other persons involved
in the case have a dispute are subject to proof.
Circumstances admitted by the parties and other
persons involved in the case, as well as recognised
by the court as common knowledge, are not sub-
ject to proving (Sviatotskyi, Zakharchenko,
Safulko, 2008). Therefore, proving is the pro-
cess of establishing the objective truth in a case,
which includes the collection, examination, eval-
uation and use of evidence. Evidence in a case
of an administrative offence is carried out by
the body (official) that carry out proceedings. On
the one hand, proving serves to establish the facts
and circumstances that took place, their essence
and assessment of their significance for estab-
lishing the truth in the case, on the other hand,
it is their recording in the manner prescribed by
law and the forms of obtaining the results to give
them the status of evidence. Data in the form
of rumours, assumptions, even if they were
obtained from a person summoned as a witness,
expert, set out in a document, etc. cannot be con-
sidered as evidence (Yarmaki, 2015, p.116).

It should be noted that the judges in this
category of cases had some difficulty in correctly
determining the scope of relevant evidence. In
order to correctly determine the scope of rele-
vant evidence, courts should consider the expla-
nations provided in paragraph 23 of Supreme
Court Plenum Resolution No. 14, according
to which in cases of damage compensation,
the judge, regardless of the circumstances
of the case, shall, in particular, decide whether
the parties submit or request the submission of:
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— accounting data and other documents
on the existence and amount of direct actual
damage, such as inventory materials, audit
reports and accounting documents, acts
and other documents on the shortage, dam-
age, loss, destruction of property, conclusions
of the commodity expertise bureau, certificates
and other documents on the value of property,
the amount of excessive cash payments, as
well as the amounts spent on the acquisition,
restoration of property, satisfaction of third-
party claims, etc. If there is a need to conduct
an accounting or other expert examination to
determine the amount of damage and the cir-
cumstances of its infliction, it shall be appointed
with due regard to the opinion of the persons
involved in the case;

— evidence of the employee's culpable
breach of duties under the employment contract
and the existence of a causal link between his
or her unlawful behaviour and the damage that
occurred, the time of its discovery, the employ-
ee's explanations, acts and report notes of offi-
cials, materials of internal inspections, court
verdict or decision of the investigating author-
ity, order based on the results of the inspection
of the case, conclusions of competent authorities
or expert examination on the violations com-
mitted and the causes of damage, documents on
the scope of the employee's work duties;

— other evidence relevant to determining
the type of liability and the amount to be recov-
ered, such as an agreement on full individual or
collective (team) liability, a power of attorney
or other one-time document for the employee
to receive material assets under the report,
data on damage caused by an employee in
a state of intoxication, calculations of the dis-
tribution of damage between team members,
certificates of the employee's tariff rate in case
of team liability or his/her earnings for the two
calendar months preceding the filing of claims
for damages, in other cases, information about
the employee's family, valuable property (house,
car, etc.), subsidiary farm, other income; infor-
mation about working conditions and storage
of material assets, employee's memos on these
issues (Website of Law and Business, 2020).

Resolution No. 14 of the Plenum
of the Supreme Court of Ukraine "On judicial
practice in cases of compensation for damage
caused to enterprises, institutions, organisa-
tions by their employees” of 29 December 1992
states that courts should improve the prepara-
tion of cases for compensation for damage for
trial and its efficiency. Meeting the require-
ments of Article 143 of the Civil Procedure
Code, the judge, regardless of the circumstances
of the case, shall, in particular, decide whether
the parties submit or request the submission of:

— accounting data and other documents
on the existence and amount of direct actual
damage, such as inventory materials, audit
reports and accounting documents, reports
and other documents on shortage, damage,
loss, destruction of property, and opinions
of the commodity expertise bureau, certificates
and other documents on the value of the prop-
erty, the amount of excessive cash payments,
as well as the amounts spent on the acqui-
sition, restoration of property, satisfaction
of third-party claims, etc. If there is a need to
conduct an accounting or other expert exam-
ination to determine the amount of damage
and the circumstances of its infliction, it should
be appointed with due regard to the opinion
of the persons involved in the case;

— evidence of the employee's culpable
breach of duties under the employment contract
and the existence of a causal link between his
or her unlawful behaviour and the damage that
occurred, the time of its discovery, the employ-
ee's explanations, acts and report notes of offi-
cials, materials of internal inspections, court
verdict or decision of the investigating author-
ity, order based on the results of the inspection
of the case, conclusions of competent authorities
or expert examination on the violations com-
mitted and the causes of damage, documents on
the scope of the employee's work duties;

— other evidence relevant to determining
the type of financial liability and the amount
to be recovered, such as an agreement on full
individual or collective (team) financial liabil-
ity, a power of attorney or other one-time docu-
ment authorising the employee to receive mate-
rial assets against a report, data on the employee
causing damage in a state of intoxication, cal-
culations of the distribution of damage between
team members, certificates of the employee's
tariff rate in case of team liability or his/her
earnings for the two calendar months preceding
the claim for damages, in other cases, the com-
position of the employee's family, the employ-
ee's valuable property (house, car, etc.), minor
farm, other income; data on working conditions
and storage of material assets, employee's report
notes on these issues (Resolution of the Plenum
of the Supreme Court of Ukraine "On judicial
practice in cases of compensation for damage
caused to enterprises, institutions, organisations
by their employees” dated December 29, 1992
No. 14 with amendments and additions made by
resolutions of the Plenum of the Supreme Court
of Ukraine, 1997).

4. Conclusions

Thus, the conducted study enables to state
that the resolution of disputes related to com-
pensation for damage caused by an employee
to an employer has a number of characteristic
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features, among which the following should be
highlighted:

— the existence of a special set of grounds
for resolving such cases in court (in particular,
the amount of damage shall exceed the employ-
ee's average monthly salary);

— thespecific subject matter of a labour dispute;

— the need for the parties to the dispute to
provide and collect evidence on their own;

— in addition, the courts shall take a special
approach to the assessment of such evidence;
In particular, in order to correctly determine
the scope and content of relevant evidence,
courts should consider the explanations pro-
vided in paragraph 23 of SC Plenum Resolution
No. 14;

— the actual absence of effective mechanisms
for pre-trial resolution of such labour disputes.
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OCOBJIMBOCTI BUPIIIEHHA TPY1I0BUX CIIOPIB,
INOB’A3AHUX I3 BIJHIKOAYBAHHAM HIKO/IN

Awuoranisi. Mema. Mera crarri nosisirae y 3’sscyBaHHi 0COOIMBOCTEl BUPIIIEHHS TPYAOBKX CIIOPIB,
OB SI3aHUX 13 BiAIMIKOYBaHHAM KOIM. Pe3ynomamu. BigmkoayBanis KoM, 3aBaHol MPaIliBHUKOM
POOOTOABILIO, IOCUTH YACTO MPU3BOUTH 10 BUHUKHEHHS PO30IKHOCTEH MiK CTOPOHAMH BiAMOBIAHUX
IPaBOBIIHOCKH. 3a3HayeHe TIPU3BOIUTD JI0 BUHUKHEHHS TPYAOBUX CIIOPIB, SKi, Bi/INOBIZHO, BUPIIIYIOTh-
csl B CYZIOBOMY TOPsiZIKY. Tpy[IOBHIL CIIip Yy KOHTEKCTI IPEICTABIEHOT MPOOJIEMATHKY SIBJIsIE COOOI0 PO3-
OI’KHOCTI MiK MPaIiBHIKOM Ta poOOTOMABIIEM IIO/I0 TAKWX THTAHD: a) HASTBHOCTI Ta/a6o CTyIICHS BUHU

32



1/2023
LABOR LAW

npariBHuKa; 6) po3Mipy MKoaw, sika Oysia 3aBIaHa MPaIiBHUKOM; B) HOPSIKY BiIIIKOLYBaHHS TITKO/IM;
I') HEBUKOHAHHS BUMOT HOPM YMHHOTO 3aKOHO/JABCTBA CTOPOHAMH BiJIIIOBIZIHMX TPY/IOBHUX TIPABOBI/IHO-
CHH. Y cTarTi 3/1iliCHEHO KOMIIJIEKCHUIT aHa/i3 cy/l0BOi IIPAKTHKHM, TIOB’I3aHOI 3 BUPIMICHHAM TPYIOBUX
CTIOPiB, 30KpeMa i MATHOBOTO XapakTepy. 3 OTJISAIy Ha aHAJi3 HAYKOBUX MOTJISIIIB YYeHUX, HOPM YIHHOTO
3aKOHO/IaBCTBA Ta [[PABO3aCTOCOBHOI IPAKTHKU BUOKPEMJIEHO 0COOJIMBOCTI BUPILIEHHS TPYIOBKX CIIOPIB,
NOB'A3aHMX i3 Bi/IIIKOyBaHHAM 1Ko, HarosonieHo Ha ToMy, 1110 TI030BHA 3a54Ba, CKapra, KJIOHOTAaHHS
un Oy/Ib-sIKi TOKYMEHTH TOJAI0THCST 10 CYLy YePe3 TIOIITOBE BiJIiNeHH S, SIK [[IHHIH JIUCT 3 OMICOM BKJIa-
JleHHsT 00 peKoMeH/I0BaHui JucT (Y 1bOMY BHIAAKY HEOOXIAHO 30epiraTi JOKYMeHT (KBHTAHIIIO PO
OILTIATY), SIKUIT BUJIAETHCST Ha TIOIIITI, [0 MiITBEP/IKYE BilIPABIEHHS JOKYMEHTIB; TAKOK BAPTO TaM’sITaTu,
1110 /ITHEM BYMHEHH BiIIOBIHOI [Iii BBAXKAETDHCA JIEHD 3/1a4i IOKYMEHTA Ha TIOIITY, AKWi BU3HAYAETHCS 32
HOIITOBKM IITEMIIEJIEM, a He JIeHb HaJIXO/PKEHHST JICTa 10 CyAy) ab0 BIaCHOPYY Yepes KaHIesIpito CyLy
B poGoOuMii yac palliBHUKY CY/Ly, sIKUil BeJle IPUITOM 1 PeECTpalliio BXiJHOI KOPeCIOH e Il (3arajibHa
Kan1esspist). Bucrnosxu. 3po6ieHo BUCHOBOK, 110 BUPIMIEHHS CIOPIB, MOB'I3aHUX i3 BiAIIKOLYBAHHSIM
IIKO/IM, 3aB/IaHOT IPAIIBHUKOM POOOTOIABIIIO, MA€ HU3KY XapaKTEPHHUX 0COOIMBOCTENL, a caMe: HasiBHICTh
CleliaabHOro Habopy IiACTaB s BUPIIeHHs HOAIOHIX CIIPaB caMe B CyI0BOMY MOPAAKY (30KpeMa, CyMa
IIKO/IM MAE TIEPEBUIILYBATH CEPEAHBOMICAUHY 3apOOITHY IJIATy NpaliBHUKA); crieniuHuii npeaMer Tpy-
JIOBOTO CIIOPY; HEOOXIZHICTh HaJaHHS Ta 30MpaHHs JOKa3iB CTOPOHAMHU CIIOPY CaMOCTIiiHO; 000B'SI30K
CY/IiB 0COOMMBIM YMHOM IIZAXOANTH [0 OI[IHKU BKa3aHUX JI0Ka3iB; (haKTHYHA BiICYyTHICTD Ai€BUX MeXaHi3-
MiB /I0CY/IOBOTO BUPIIIIEHHS TaKOTO BUJLY TPY/IOBUX CIIOPIB.

KumouoBi ciioBa: TpyI0Bi CIOPH, BUPIIIIEHHS CIIOPIB, IIMBLIbHI CY/IH, BiIIIKOLYBAHHS IKOIH, TPY/IOBE TPABO.
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LEGAL NATURE OF ADMINISTRATIVE LAW MEANS
SHAPING THE STRUCTURE OF ADMINISTRATIVE
LAW MECHANISM FOR INTERACTION

OF THE SECURITY AND DEFENCE SECTOR
ENTITIES TO ENSURE NATIONAL SECURITY

Abstract. Purpose. The purpose of the article is to reveal the categories and content
of administrative law means shaping the structure of the administrative law mechanism for interaction
of the security and defence sector entities with regard to ensuring national security since this issue has
not been systematically and comprehensively disclosed within the administrative law branch of scientific
knowledge yet. Results. It is determined that the administrative and legal means shaping the structure
of the administrative and legal mechanism for interaction of security and defence sector entities with
regard to ensuring national security can be considered in two aspects: as a set of administrative and legal
provisions or as instruments for implementing administrative decisions in this field. In the first case,
the administrative and legal mechanism for interaction between the security and defence sector actors to
ensure national security is identified with the regulatory mechanism for this process, and in the second case,
its content is reduced to the instrumental component. The latter approach is used in the general definition
of the concept of administrative and legal mechanism, including the one under study, i.e., the emphasis is
placed on its instrumental component, since it reflects its most significant features. However, the literature
review also reveals other components of the mechanism, which are often identified as the category
of administrative and legal means. Conclusions. It is concluded that administrative and legal means as
a basic element of the mechanism under study are used in its conceptual and categorical definition to
represent its essence and highlight the instruments for achieving the purpose of its functioning, since
these are the legal phenomena which ensure that the established rules, procedures and standards of joint
activities of such entities are put into practice.

Key words: administrative and legal means, administrative and legal mechanism, interaction, security,
national security, mechanism, national interests, security and defence sector.

1. Introduction

In recent years, as never before in its mod-
ern history, Ukraine has faced a pressing task
of ensuring national security effectively and effi-
ciently (Aleksandrov, 2020, p. 78). Moreover,
the theoretical and practical aspects related to
national security require a systematic and com-
prehensive approach that includes both gen-
eral theoretical research and the achievements
of sectoral sciences, as well as the needs of prac-
tice in the interests of security of the individual,
society and the state. They are gaining addi-
tional relevance due to the increase and change
in the types of security in general, the emergence
of new threats and challenges, and dynamic
changes in the global geopolitical space (Bilyi,
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Mykhalchuk, 2021, pp. 93-94). In this regard, it
is relevant to consider the issue of determining
the essence and content of the administrative
and legal mechanism for interaction between
security and defence actors to ensure national
security, since, according to strategic planning
documents, interaction is a key element in
achieving the efficiency of a particular system in
the context of the study.

Our other scientific studies define that:
"the administrative and legal mechanism for
interaction between the security and defence
sector entities to ensure national security is
a set of administrative and legal means". This
study is directly aimed at revealing the content
of the above thesis.

© A. Varkhov, 2023
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The theoretical and practical issues of solving
the problems presented for analysis are gener-
ally considered in the works by: V. Aleksandrov,
O. Bandurka, V. Bilyi, O. Holovko, N. Zaiats,
V. Komziuk, O. Kutsyi, V. Mykhalchuk, S Sal-
manova, D. Slynko. Relying on the opinions
of these authors, we consider it necessary to reveal
the categorical and substantive content of admin-
istrative and legal means shaping the structure
of the administrative and legal mechanism for
interaction of security and defence sector entities
with regard to ensuring national security since
this issue has not been systematically and com-
prehensively disclosed within the administrative
and legal branch of scientific knowledge yet.

2. Structure of the administrative law
mechanism

In general, means, as a legal category, are
instruments for ensuring any activity and are
of a general scientific, interdisciplinary nature
(Oliinyk, 2015, p. 66).

In this context, the correlation of this category
with the category of "instrument" is quite interest-
ing. For example, the scholar A. Zamryga argues
that in the generally accepted meaning, an instru-
ment means a technique, some special action that
enables to do something, to achieve something;
a method; something that serves as a tool in any
action, business (Zamriga, 2018, p. 307). A "tech-
nique" is a method of performing or carrying
out something; a certain measure for carrying
out something, achieving a certain goal; a means
of expression. A "method" is a certain action, tech-
nique or system of techniques that makes it pos-
sible to do something, to accomplish something,
to achieve something; something that serves as
a tool, means, etc. in any business or action. A
"measure" is a set of actions or means to achieve or
implement something. Accordingly, schematically,
an instrument is a means; a means is a technique;
a technique is a method or measure; a method is
a certain action; a measure is a set of actions (Bil-
odid, 1972).

Therefore, it can be argued that
the administrative and legal shaping the struc-
ture of the administrative and legal mechanism
for interaction between the security and defence
sector actors to ensure national security are
actually instruments for achieving its goal.

It should also be noted that, according to
A. Malko, legal means are legal phenomena that
are manifested in the instruments for estab-
lishing subjective rights, duties, benefits, pro-
hibitions, encouragement, rewards and actions
related to the technology of exercising rights
and duties (Malko, 1999, p. 326).

3. Definition of the concept of administra-
tive law mechanism

According to N. Zaiats, as an independent
category, the concept of "legal means" began
to be studied in the early 80s of the twentieth
century at the sectoral level. The issue of legal
means was first raised to the level of the gen-

eral theory of law by S. Aleksieiev in 1987. It is
with his name that the emergence of instrumen-
tal theory in the law study can be associated.
It should be emphasised that "instrumental-
ism" in law cannot and should not be opposed
to existing theoretical and legal concepts. It is
considered only as one of the methodological
approaches to the study of law. Legal means do
not create phenomena of reality that are fun-
damentally different from the traditional ones,
which are fixed in the generally accepted con-
ceptual apparatus and are formulated mainly in
terms of the needs of analytical jurisprudence.
This is the whole spectrum of legal phenom-
ena of different levels but they have a rather
significant difference, namely, they are distin-
guished and considered not from the perspec-
tive of the needs of legal practice, but from
the perspective of their functional purpose,
while providing their necessary characteristics
as instruments for solving economic and other
social problems (Zaiats, 2016, p. 203).

O. Bandurka considers this concept in
the context of concepts "legal influence"” and "reg-
ulatory framework" and argues that the relevant
means form a holistic, systemic legal mechanism
that regulates the entirety of social relations
which are the target of the regulatory mecha-
nism. According to O. Bandurka's perspective
on the system of legal means, it is a legal regu-
latory mechanism the main structural elements
thereof which are legal provisions, legal relations
and acts of exercising legal rights and duties
(Hnatiuk, Krakovska, 2022). According to
N. Zaiats, legal means are objective substantive
legal phenomena that have a number of features
that contribute to the realisation of the potential
of law (Zaiats, 2016, p. 202). Expanding on her
own opinion, the author clarifies that legal means
are a multifaceted theoretical and legal phenom-
enon that can be considered from the legal (as
a set of legal instruments and a formalised result
of the activity of performers) and social (enshrin-
ing the values of law, reflecting certain interests
and contributing to the achievement of the rele-
vant result) aspects. Legal means are substantive
phenomena of legal reality of different levels, they
have a certain functional focus on solving social
problems. They are different in nature institu-
tional formations through which the potential
of law is implemented. They constitute a certain
system but are not tied to one sector of social
relations; they are intended to ensure social free-
dom and activity of actors' behaviour (permis-
sions) or, on the contrary, to impose on persons
a passive obligation to refrain from committing
actions that interfere with the interests of a per-
son (prohibitions), to provide for a certain kind
of behaviour, to guarantee the use of subjective
rights by other actors (obligations); they should
contain positive incentives for actors to exercise
their subjective rights and fulfil their obliga-
tions and be aimed at achieving a certain result,
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that is, ensuring the effectiveness of regulatory
framework; they have a certain connection with
the subjective rights of the person concerned
(permissions) or other persons (obligations, pro-
hibitions). To sum up, the scholar argues that
legal means is a multidimensional phenomenon;
this category is used in relation to law in general,
in the process of analysing legal regulation, in
relation to human rights, legal regimes, etc. That
is why it is necessary to focus on analysing this
category from the perspective of the instrumen-
tal theory of law (Zaiats, 2016, p. 205).

In 2004, O. Kutsyi noted that: "legal means as
legal instruments are divided into constitutional,
administrative, financial, etc. depending on
the sectoral affiliation. Administrative and legal
means are, first of all, the provisions contained in
the managerial acts in a particular field of activ-
ity" (Kutsyi, 2004, p. 11).

For example, in the course of the study
of the essence of administrative and legal means
of customs administration, V. Komziuk deter-
mines that these are organisational means, such
as: a) means of determining the types and struc-
ture of executive authorities acting in the field
of customs administration; b) means of deter-
mining the legal status of these bodies; ¢) means
of organising the civil service in the customs
authorities. The second block, in the author's
opinion, is formed by administrative and legal
methods of managerial activities of customs
authorities. The most important thing in this
regard is the division of managerial methods into
persuasion and coercion, allowing for the nature
of the managerial impact of a particular measure
(Komziuk, 2003, p. 8). With regard to ensuring
the rights of individuals in tax relations, such
means are a set of all measures used to ensure
the exercise of the rights of actors and protect
their interests. In particular, these are: a) preven-
tive, which proactively create conditions that
prevent unlawful actions; b) protection of rights,
Le. state guarantees that ensure the restoration
of taxpayers' rights (Kutsyi, 2004, p. 12).

O. Salmanova advocates a similar perspec-
tive and argues that administrative and legal
means aimed at ensuring road safety are, first
of all, mandatory rules relating to road safety,
the leading place of which in this system is
due to the fact that all other means are aimed
at ensuring their implementation, prevention
and deterrence of their violations, and bringing
those responsible to administrative liability. In
addition, as a separate part of this system, it iden-
tifies incentives and other persuasive measures
that promote the creative activity of participants
in these legal relations and reflect the state's
positive assessment of their lawful activities.
Furthermore, despite the fact that in the course
of the development of social relations, increase
of culture and legal awareness of citizens, the cru-
cial role of persuasion is growing, coercive meas-
ures used by the police to ensure road safety also
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have a major place in this system (Salmanova,
2020, p. 8).

Moreover, according to N. Hnatiuk
and A. Krakovska, despite the lack of a single
scientific perspective on the essence and content
of this concept, V. Nehodchenko’s point of view
should be noted, and administrative and legal
means should be understood as the set of adminis-
trative and legal provisions from the perspectives
of their functional purpose for solving a certain
range of tasks, regulating relevant social rela-
tions (Nehodchenko, 2015, pp. 149-151). This
position is consistent with both the perspectives
of representatives of the general theory of law
and the vast majority of modern sectoral stud-
ies directly related to the issue of administrative
and legal means (Hnatiuk, Krakovska, 2022).

To sum up, according to the above-men-
tioned perspectives of scholars, the adminis-
trative and legal means shaping the structure
of the administrative and legal mechanism for
interaction of security and defence sector enti-
ties with regard to ensuring national security can
be considered in two aspects: as a set of admin-
istrative and legal provisions or as instruments
for1 (iimplementing administrative decisions in this
field.

In the first case, the administrative and legal
mechanism for interaction between the security
and defence sector actors to ensure national secu-
rity is identified with the regulatory mechanism
for this process, and in the second case, its con-
tent is reduced to the instrumental component.

The latter approach is used in the gen-
eral definition of the concept of administrative
and legal mechanism, including the one under
study, i.e., the emphasis is placed on its instru-
mental component, since it reflects its most sig-
nificant features. However, the literature review
also reveals: 1) its institutional element, which
implies the existence of a set of actors of interac-
tion, which, in turn, are endowed with the appro-
priate administrative and legal status; 2) a set
of managerial decisions made and implemented
by competent actors; 3) legal fact; 4) organ-
isational elements (Rusetskyi, 2018, p. 154).
Regarding this perspective, S. Naumenko argues
that the distinction of such an element as a legal
fact is not entirely correct since it contributes to
the rise of legal relations but not to their regula-
tory mechanism (Naumenko, 2018, pp. 121-122).

4. Conclusions

Relying on the analysis of the scholars’
perspectives, it can be concluded that admin-
istrative and legal means as a basic element
of the mechanism under study are used in its
conceptual and categorical definition to repre-
sent its essence and highlight the instruments
for achieving the purpose of its functioning, since
these are the legal phenomena which ensure that
the established rules, procedures and standards
of joint activities of such entities are put into
practice.
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IOPUINYHA ITIPUPOJA AAMIHICTPATUBHO-ITPABOBUX 3ACOBIB,
SAKI ®OPMYIOTb CTPYKTYPY AIMIHICTPATUBHO-IIPABOBOT'O
MEXAHI3MY B3AEMO/IIi CYB’€KTIB CEKTOPY BE3NEKHU i1 OGOPOHI
I[0/10 3ABE3IEYEHHS HAI[IOHAJIbHOI BE3IEKU

Anorauis. Mema. MeTo10 CTaTTi € PO3KPUTTS KATETOPitHO-CYTHICHOTO 3MiCTY a/[MiHiCTPaTHBHO-TIPa-
BOBHX 3aC00iB, AKi (hOPMYIOTh CTPYKTYPY aAMiHICTPaTHBHO-TIPAaBOBOTO MeXaHi3My B3acMOJii Cy6’eKTiB
cextopy Ge3reku it 060pOHH 110110 3a0e3IeYeHHsT HAI[IOHAIBHOT O€3IEKN, AIFKE CUCTEMHOTO Ta KOMILIEK-
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CHOTO PO3KPHTTSI B MEKaX a[IMiHICTPaTHBHO-IIPABOBOI ra/ly3i HAYKOBKX 3HAHD 1151 IPOOJIeMaTHKA JI0Ci He
orpuMaiia. Pesyavmamu. BusHaueHo, 10 aiMiHiCTpaTUBHO-TIPaBOBI 3ac00H, SKi (POPMYIOTH CTPYKTYPY
A/IMIHICTPATHBHO-IIPABOBOIO MEXaHi3My B3aeMoii cy(’ekTiB cekTopy Oesneku it 060poHu 110710 3a6€3-
THIeYeHHsI HAIlIOHAIbHOI O€3MEKU, MOKHA PO3TJISIIATH Y IBOX aCIEKTaX: sIK CYKYITHICTh aJIMiHiCTPATUBHO-
[PaBOBUX HOPM 200 SIK IHCTPYMEHTH BUKOHAHHS aJIMIHICTPaTUBHUX pilleHb y il cepi. [Ipuuomy B mep-
[IOMY BUIIAJIKY 3/[IICHIOETHCST OTOTOKHEHHST aJIMIHICTPATUBHO-IIPABOBOIO MEXaHi3My B3aeMO/Iii cy('eKTiB
cextopy Ge3rexn i 060poHH MO0 3abe3IeYeHHsT HAIIIOHAIBHOI HE3MEKN 3 MEXaHI3MOM HOPMATHBHOTO
3a0e311eueHH s IIbOTO IIPOIIECY, @ Y APYTOMY BUIIQJKY BiI0YBAEThCS 3BYKEHHsI HOT0 3MICTY IHCTPYMEHTAIb-
HuM ckiaaanukoM. Came ocTamHiil MmijIXizi 3aCTOCOBYETHCS y MPOIECi 3arajibHOr0 BU3HAYEHHST MOHSITTS
AMIHICTPATHBHO-IIPABOBOTO MEXaHI3My, 30KpeMa JIOCIIi/ZKYBaHOTO, TOOTO aKI[EHTY€EThCS Ha HOr0 iHCTPY-
MEHTAIbHOMY CKJIAJHUKY, a/Ke BiH BiI3epKajiioe Hailblabin icToTHi #ioro ocobmusocti. OnHak y Hay-
KOBIll JliTepaTypi BUIJIAIOTBCS TaKOXK IHII HOTO CKJIAQJHUKU, HEPIZIKO OTOTOKHEHI MPUHAIEKHICTIO 10
KaTeropii aAMiHiCTPaTHBHO-TIPABOBUX 3ac00iB. Buchoexu. 3pobieHo BICHOBOK TIPO Te, IO aMiHicTpa-
TUBHO-IIPABOBI 3ac00U sIK 6a30BUIT €JIEMEHT JOCIIKYBAHOTO MEXaHi3My BUKOPHCTOBYIOThCS B Pasi HOro
MMOHATTEBO-KATETOPIITHOT BUBHAYEHOCTI 33/I/1 PENPe3eHTallil 1I0TO CyTHOCTI, BUCBITIEHHS IHCTPYMEHTIB
JIOCSITHEHHSI MeTH 110ro (hyHKI[IOHYBaHHs, ajike 11 Ti I0pUAnYHi (heHOMEeHH, K 3a0€311e4yI0Th YTiIeHHsI
Ha [PAKTHI[ BCTAHOBJIEHUX [IPABKJI, IPOLEAYP | CTaHAAPTIB CHLIBHOI AiAIbHOCTI TaKKUX Y0 €KTIB.
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EPISTEMOLOGY OF THE CONCEPT
OF “LEGAL DOCTRINE IN THE FIELD
OF ARTIFICIAL INTELLIGENCE” IN UKRAINE

Abstract. Purpose. The purpose of the article is to study the state of doctrinal consolidation of artificial
intelligence and to highlight the prospects for further development with due regard to global trends.
Results. The article addresses important issues of the legal nature and doctrinal consolidation of artificial
intelligence in Ukraine. We present the ways of defining the concept of "artificial intelligence" in various
aspects, including philosophical ones, and its active application for decades, especially in recent times, as IT
breakthrough is only oneside. Like any social relationship, the result of human activity in modern conditions
requires legal consolidation to be fully implemented. The areas of application of artificial intelligence in
Ukraine are diverse. It is impossible to imagine humanity refusing to use artificial intelligence, but in
addition to its development, improvement, and implementation, it requires doctrinal consolidation. As
of today, Ukraine does not officially recognise the concept of "artificial intelligence”, the scope and limits
of artificial intelligence, or the status of entities related to artificial intelligence at the legislative level. As
for the actors, they may be the developers of the programme, the owners of the programme, or the users
of such a programme. A separate question arises as to the liability of the machines themselves, which are
carriers of artificial intelligence, and the final determination of the limits and specifics of legal liability. Since
Ukraine has been actively conducting research in the field of artificial intelligence in recent years, using
various software programmes, but legally we can refer to only a branch of intellectual property, including
the product, that is, a computer programme, as a carrier of artificial intelligence. This gap in the legislation
is currently being filled by analogy, following the example of the doctrinal consolidation of intellectual
property. However, these issues can only be resolved in relation to developers, owners and users of software
as carriers of artificial intelligence. Therefore, the article addresses important issues of eliminating the gap
in legislation and doctrinal consolidation of artificial intelligence in Ukraine. Conclusions. The strategy
for the development of artificial intelligence in Ukraine is aimed at developing and using artificial
intelligence provided that the rule of law, fundamental human rights and freedoms, and democratic values
are respected, and the implementation of these values should be ensured by appropriate guarantees,
including the possibility of unimpeded human intervention in the functioning of the artificial intelligence
system. The protection of human rights and freedoms involves ensuring the right to work and providing
citizens with the opportunity to acquire knowledge and skills to successfully adapt to the digital economy.

Key words: artificial intelligence, artificial intelligence system, actors of the legal process, intellectual
property, copyright.

1. Introduction

The active introduction of artificial intel-
ligence into human life necessitates the regu-
latory framework for this branch. The doctri-
nal basis for the use of artificial intelligence in
Ukraine is absent and the application of legal
provisions by analogy with intellectual prop-
erty and copyright law cannot fully replace
the regulatory framework for artificial intel-
ligence. The branch of artificial intelligence
goes beyond the usual regulatory framework,

© Yu. Turia, 2023

both in terms of the subject matter and actors.
Therefore, today the issue of doctrinal con-
solidation of the concept of "artificial intelli-
gence" and the scope of artificial intelligence is
quite acute and requires significant attention
and practical implementation.

Some issues related to the doctri-
nal consolidation of artificial intelligence
were covered in the works by: V.H. Andro-
shchuk, TH. Katkova, Yu.V. Kryvytskyi,
Ye.O. Kuptsova, Ye.O. Michurin, O.E. Radutnyji,
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S.K. Ramazanov, A.I. Shevchenko, and others.
However, as we have noted, the problem of leg-
islative consolidation of artificial intelligence
in Ukraine is quite acute and requires careful
research for practical application.

The purpose of the article is to study the state
of doctrinal consolidation of artificial intelli-
gence and to highlight the prospects for further
development with due regard to global trends.

2. General principles of artificial intelli-
gence existence

We agree with the authors on the prospects
for the development of science in the near future
in the IT sector and specifically the use of artifi-
cialintelligence. For example, the authors under-
line that the definition of the initial fundamen-
tal parameters of order and their prospects in
the global world, the concepts and principles
of creating an artificial intelligence system, its
structure and important aspects and principles
of the development of future science and tech-
nology in the field of analysis and synthesis
based on synergistic approaches, innovative,
information, convergent technologies, consid-
ering the design of future viable, safe and sus-
tainable development in the context of industry
and society. The main scientific and technologi-
cal factorin the 21st century will be the develop-
ment of artificial intelligence, nanotechnology,
bio-, media-, cognitive and socio-humanitarian
technologies. More specifically, it is the mod-
ern development of innovative technologies.
Therefore, it should be noted that the principles
of intellectualisation, integration, convergence,
co-evolution, and socio-humanitarian tech-
nology should be considered. It is important
and necessary to allow for the modern principles
of designing sustainable and secure artificial
intelligence systems and to solve the problem
of harmonisation between the two worlds: real
and virtual, especially when they are hybridised.
Our near future is a hybrid non-linear world.
Today, we need important intelligent informa-
tion and innovation technologies and systems,
in particular, artificial intelligence systems
and technologies (Ramazanov, Shevchenko,
Kuptsova, 2020).

From a practical point of view, artificial
intelligence can be defined as a software prod-
uct that receives a specific request, collects
and processes data, and then produces a ready-
made solution. Such a solution is often per-
ceived as the result of a programme’s work that
demonstrates intelligent behaviour and works
in a manner similar to human thinking. Since
artificial intelligence is a software product
similar to a computer programme, the regula-
tory framework for artificial intelligence can
be applied by analogy to the regulatory frame-
work for a computer programme. Currently, in
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Ukraine, the regulatory framework for a com-
puter programme is equated to a literary work
(Klian, 2022).

In his study, Yu. Kryvytskyi considers
the controversial issues of legal aspects of arti-
ficial intelligence and argues that the spread
of artificial intelligence technologies in the mod-
ern world is gaining momentum. Soon enough,
people will not be able to imagine life without
artificial intelligence systems, which are likely
to become the largest innovative project in
the history of human civilisation. Currently,
there is no unified approach to understanding
the nature of artificial intelligence in the tech-
nical sector, which leads to some uncertainty
in the legal, social, moral and ethical sectors.
There is a discussion between different groups
of experts in law on the legal aspects of the ben-
efits, advantages, threats and risks of artificial
intelligence development; possible recognition
of the legal personality of artificial intelligence
robots; the need to develop new mechanisms
for legal liability and compensation for dam-
age in the context of artificial intelligence.
Obviously, it is difficult or almost impossible to
stop the development of artificial intelligence
(Kryvytskyi, 2020).

Indeed, we can agree with the author's
discussion of the threats and benefits of artifi-
cial intelligence development. In our previous
works, we have considered such risks and bene-
fits. The benefits are obvious, and humanity will
not be able to refuse the advantages of artificial
intelligence. Risks, of course, can also arise,
as well as threats. However, in human activ-
ities the risks of using familiar objects (with-
out the use of artificial intelligence) also arise
constantly and doctrinal consolidation of any
human activity gives a sense of protection in
the event of such risks, for example: compensa-
tion for damages in case of violation of rights.
The same principle should be taken as a basis
for the application of artificial intelligence. The
idea of legal personality of robots with artificial
intelligence seems to be interesting, quite logi-
cal and is actively considered in other countries.

In the era of the global redistribution
of everything, the need to improve the entire
legal doctrine and its individual aspects related
to robotics and automation, the Internet
of Everything, the Internet of microorganisms,
artificial intelligence, Big Data, cloud computing,
3D and 4D printing, digital human, bioengineer-
ing, genetic engineering, nanotechnology, high-
tech implants, RFID tattoos, new substances
and materials, quantum technology, etc. becomes
a priority for experts in law (Radutnyi, 2021).

According to Yu. Kryvytskyi, the creation,
implementation and use of artificial intelli-
gence should be prioritised, be socially ori-
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ented and meet the interests of human secu-
rity, preservation of personal space, freedom
and self-awareness. Moreover, artificial intel-
ligence systems should be developed and used
only consistent with the rule of law, funda-
mental human and civil rights and freedoms,
democratic values, and appropriate safeguards
in the implementation of such technologies.
In recent years, examples of the implementa-
tion of artificial intelligence systems in various
fields and segments of social activity have been
emerging at an intensive pace, with mostly pos-
itive results. The fundamental and undeniable
advantage of artificial intelligence technologies
is that decisions are made and implemented in
real time based on the collection and processing
of a huge amount of data; identification of all
actors and objects involved in the processes;
and the use of special mathematical algorithms
and robots (Kryvytskyi, 2020).

On the contrary, O.E. Radutnyi notes that
the participants of the legal space are not actu-
ally living people, but parties to legal relations
- the intersection of social forces of different
significance, the most important thereof are
those symbolic formations that contain norma-
tive elements. One of these intersections may be
new phenomena — artificial intelligence, which
can easily overcome obstacles to its recognition
as a party to legal relations, and a natural person
whose consciousness, intelligence and person-
ality are transferred to a digital medium. Mod-
ern legal science should differ from religion in
the following ways: 1) A willingness to admit
ignorance, which is based on the Latin precept
ignoramus ("we do not know") and is based on
the premise that we do not know everything
and that there are no theories or ideas beyond
reasonable criticism; 2) The desire to acquire
new knowledge; 3) Constant expansion
of opportunities; 4) The search for the elimina-
tion of contradictions" (Radutnyi, 2018).

Ukraine has not yet considered the con-
cept of artificial intelligence as a party to law
relations, although, as we can see, it is actively
used in various fields. It is necessary to con-
sider artificial intelligence from different per-
spectives, namely as a subject matter of social
relations, an object of law, a right of ownership,
and a "party"” to legal relations.

The importance of determining whether to
theoretically consider artificial intelligence as
an object or an actor arises in connection with its
participation in legal relations. Since the object
and the actor are elements of civil legal relations,
the theoretical definition of these elements
of artificial intelligence depends on whether it
(artificial intelligence) will be a party to real
legal relations or whether other actors of legal
relations will enter into transactions with it,

be granted property rights, etc. The literature
review reveals another issue, which will be dis-
cussed in more detail below, that is, the grant-
ing of certain rights to artificial intelligence.
According to some researchers, such a "digital
being" should be endowed with such rights
because of the need for humane treatment.
However, for the purposes of our discussion, it
should be noted that the mere granting of cer-
tain rights does not mean "legal personality” in
civil law. After all, by analogy, although animals
are endowed with certain rights (to respect, not
to be subjected to ill-treatment or cruelty, etc.),
they are objects of civil law (Michurin, 2020).

With regard to the practical state of the doc-
trinal position in the field of artificial intel-
ligence, T. Katkova refers to EU Resolution
2015/2103(INL), where the authors under-
stand artificial intelligence as an object. The cur-
rent legislation of Ukraine allows for the legal
framework to be established for relations arising
in connection with the use of artificial intelli-
gence, in particular, in the case of determining
the owner's liability for the actions of artificial
intelligence, and in the case of such actions
as a result of defects of the manufacturer
and programmer, through the use of the concept
of recourse. However, the legislation is not tai-
lored to such situations, which can lead to diffi-
culties in law application practice. In the future,
in order to grant legal personality to artificial
intelligence, lawmakers should answer the main
question: Do developers and users of artifi-
cial intelligence want to disclaim liability for
the actions of artificial intelligence or do devel-
opers and users want to control the functioning
of artificial intelligence? (Katkova, 2020).

3. Processing of personal data by auto-
mated systems

The state of doctrinal consolidation, as noted
above, is reduced to the analogy of the law, since
there is no clear consolidation and regulatory
framework for artificial intelligence. Thus, it is
considered within the scope of personal data
protection, copyright, and intellectual property.
Let us consider the aspects we have mentioned.

Protection  of  personal  data. One
of the options for raising a person's awareness
of the collection of data about them is the mech-
anism of differentiated consent to the processing
of personal data. With this approach, the user
can allow or prohibit the collection of certain
types of data or can pay a certain amount for
using the application, refusing to provide it
with one’s data. At first glance, this may seem
to make their situation worse, as they have to
pay for a product that was previously free, but
in fact, such a relationship recognises the value
of personal data and shapes their understand-
ing of data rights. Therefore, the developers
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of the Artificial Intelligence Regulatory Map-
ping should decide on the approach to personal
data protection: whether to use the mechanism
of informed consent or differentiated consent to
personal data processing. In addition, the Arti-
ficial Intelligence Regulatory Mapping should
define a separate area of personal data protec-
tion and medical AI, which should be developed
with the involvement of medical professionals
(Katkova, 2020).

For example, Article 1 of the Law of Ukraine
"On Protection of Personal Data " states that:
"The law regulates legal relations with respect
to the protection and processing of personal
data and is aimed at protecting the fundamen-
tal rights and freedoms of man and citizen, in
particular the right to privacy, in connection
with the processing of personal data. This Law
applies to the processing of personal data car-
ried out in whole or in part with the use of auto-
mated means, as well as to the processing of per-
sonal data contained in a file or intended to be
included in a file, with the use of non-automated
means” (Law of Ukraine On Protection of Per-
sonal Data, 2010).

Therefore, the Law provides for the process-
ing of personal data by automated systems, while
the Law does not define the extent of liability for
the disclosure of personal data, since Article 4
of the Law contains an exhaustive list of parties
to relations with respect to personal data.

These include personal data actor; personal
data owner; personal data manager; third party;
and the Ukrainian Parliament Commissioner
for Human Rights (Law of Ukraine On Protec-
tion of Personal Data, 2010).

Comparison of the concepts of "intellectual
property " and "artificial intelligence". According
to the report of the UK Intellectual Property
Office (IPO) Artificial Intelligence: A worldwide
overview of Al patents and patenting by the UK
Al sector, the number of published patent appli-
cations related to artificial intelligence has
increased by 400% over the past decade. The
number of patent applications on using arti-
ficial intelligence technology filed in the US
doubled between 2002 and 2018. WIPO has
launched a series of consultations on artificial
intelligence and intellectual property. The ques-
tion of whether artificial intelligence creations
should be protected by copyright, design rights,
patents or sui generis rights, or not protected
at all, is being discussed. There are well-known
"controversial" examples of Al inventions, such
as the unusual but effective antenna developed
in 2004 for NASA by "evolutionary” software,
and at least one issued patent has been attrib-
uted to an inventive AL US patent No. 6,847,851
issued in 2005 refers to a scheme whose inven-
tor is John Koza, although it was later revealed
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that it was developed using genetic program-
ming (Androshchuk, 2020).

Copyright and artificial intelligence. Simi-
larly, copyright is the main legal regulator in
Ukraine for software development. According to
T. Katkova, "the use of artificial intelligence in
the creation of new inventions increases the risk
of concentration of economic power in the mar-
ket by individual entities to obtain numerous
patents. E. Fraser gives examples of how com-
puter software can help or independently gen-
erate textual patent applications. For example,
Cloem is an example of a commercial service in
which a human operator uses a computer algo-
rithm to create variants of existing patent appli-
cations. The algorithm creates a large number
of permutations of the original application by
rearranging phrases and replacing terms with
alternative definitions, synonyms or antonyms"
(Katkova, 2020).

Compensation for damage caused by artificial
intelligence. The only way to ensure that deci-
sions do not systematically disadvantage mem-
bers of non-protected groups (immigrants, inter-
nally displaced persons) is to reduce the overall
accuracy of all definitions provided to the algo-
rithm. In addition, Al decision-making can have
discriminatory results if the system learns from
discriminatory, sometimes outdated, data. For
example, in 2018, Amazon.com.Inc. was accused
of creating discriminatory artificial intelligence.
The company developed a recruitment pro-
gramme that rejected women's CVs when review-
ing application forms. This was due to the fact
that artificial intelligence was "trained" by exam-
ining the resumes of hired employees for 10 years,
among which men dominated, given the general
trend of their greater number in the technology
industry (Katkova, 2020).

Cautions to be considered when developing
the Strategy for the Development of Artificial
Intelligence in Ukraine. Ukraine's existing gov-
ernment programmes and legislative docu-
ments have not fully developed a paradigmatic
vision of artificial intelligence development
that would include the following components:
a clear understanding of the purpose and scope
of technological transformation in the world;
determining Ukraine's place in the global distri-
bution of innovation production and practical
mechanisms for achieving this place. The Strat-
egy for the Development of Artificial Intelli-
gence in Ukraine should develop the existing
regulatory documents, such as the Strategy for
the Development of the Information Society
in Ukraine, the Concept for the Development
of the Artificial Intelligence Sector in Ukraine,
but allow for the constant development
of technologies and the growing responsibility
(including moral) of people who introduce arti-
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ficial intelligence technologies into public use
(Shevchenko, 2022).

4. Conclusions

Therefore, the issues of the legal doctrine
of artificial intelligence identified at the begin-
ning of our work are obvious and require more
attention. There is no regulatory framework
for artificial intelligence in Ukraine, although
the Strategy for the Development of Artificial
Intelligencein Ukraine, which we have reviewed,
is aimed at developing and using artificial intel-
ligence provided that the rule of law, fundamen-
tal human rights and freedoms, and democratic

tion thereof should be ensured by appropriate
guarantees, including the possibility of unim-
peded human intervention in the functioning
of the artificial intelligence system. The pro-
tection of human rights and freedoms involves
ensuring the right to work and providing cit-
izens with the opportunity to acquire knowl-
edge and skills to successfully adapt to the dig-
ital economy. Moreover, the doctrinal concept
of "artificial intelligence" should be defined,
the scope of liability in case of violation of law in
connection with the use of artificial intelligence
should be outlined, and the actors of regulatory

values are respected, and the implementa- framework should be identified.
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EIIICTEMOJIOTTA KOHIEITY «IIPABOBA JOKTPUHA
Y COEPIITYYHOI'O IHTEJIEKTY » B YRPAIHI

Anoranis. Mema. MeToio cTaTTi € JOCTI/UKEHHS] CTaHy JOKTPUHAIBHOTO 3aKPIIJIEHHS MITYYHOTO
IHTEIEKTY Ta BUCBITJIEHHS MEPCIIEKTHB HOTO PO3BUTKY B MaliOyTHHOMY 3 YpaxyBaHHsIM CBITOBUX TEHIEH-
1iil. Pesyasmamu. Y cTaTTi PO3IJISTHYTO BOKINBI MTUTAHHS IIPABOBOI IPUPOJIN Ta IOKTPUHAIBHOTO 3aKpi-
[JICHHSI MITYYHOTOo iHTeJeKTy B Ykpaini. HaBeseHo 11Xy BU3HAUCHHS TOHATTS «IITYYHUN THTEJIEKT>
y pi3HUX acTeKTax, 30Kpema i dimocodcbkoMy, Ta 3a3HAUEHO, M0 AKTUBHE 3ACTOCYBAHHS ITYYHOTO iHTe-
JIEKTY BIKe JI€CITKH POKIB, 0COOIMBO OCTAHHIM YacoM, sik I T-1popus € Jiuiie ogHuM i3 HuX. SIK i Gyib-ski
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CYCIIJIbHI BiITHOCHHU B PE3yJIbTaTi AiSIBHOCTI JIOAMHI B CYYaCHUX YMOBaX, e sIBUIIE TTOTPEOYE MpaBo-
BOTO 3aKpIilUIEHHsI JUIs peasiiailii B moBHOMY 00cs3i. Tajysi 3acToCyBaHHS IITYYHOTO IHTENEKTY B YKpa-
ini € pisHomManiTHUMU. HeMOKINBO yABUTH BiIMOBY JIIOACTBA BiJl BAKOPUCTAHHA IITYYHOIO iHTEJIEKTY,
OJIHaK, KPiM HOTO PO3BUTKY, YAOCKOHAJIEHHS, peaisailii, HeoOXiiHe TaKoXK TOKTPHHATIbHE 3aKPillIeHHs.
Ha cporomni B Ykpaini oiniiiHo He 3akpirnseHe Ha 3aKOHOIABUOMY PiBHI TOHATTS «IITYYHIH iHTETEKT>,
cepu Ta Mexi Horo 3actocyBaHHsi, craTyc Cy0'€KTiB, sKi I0OB'si3aHi 31 mTydHuM iHTesekrom. [umu
cyb’exTamut MOKYTh Gy TU PO3POOHUKH [IPOTPaM, BIACHUKH IIPOrPaM, KOPUCTYBAYi BI/IIIOBIIHOT IIPOrPaMu.
OxpeMe THTaHHS BUHUKAE TOZI0 BiMOBIJATBHOCTI CAMUX MAIINH, SIKi € HOCIIMU MITYJHOTO iHTENEKTY,
Ta OCTATOYHOIO BU3HAYEHHSI MEXK Ta 0COOJIUBOCTEN OPUAMYHOI BiMOBIZAILHOCTI. YKpaiHa oCTaHHIMU
POKaMH aKTHBHO IPOBOJUTD JOCJI/LKEHHS B Tasly3i MITYYHOTO IHTEJIEKTY, TPOMAJIIHU € KOPUCTYBaYaMU
PI3HUX ITPOTPaM, OJIHAK 3aKOHOJABYO MOXKEMO BH3HAUUTH Il SIBHIIE JIUIIE SK Taay3b iHTEJEKTYanbHOI
BJIACHOCTI, JI0 SIKOi i BIZIHOCATD TPOJAYKT — KOMIT'IOTEPHY 1IPOrpamy sIK HOCIil mTy4HOro inrtesnexry. 1ls
[IPOTaJINHA B 3aKOHO/IABCTBI Hapa3i 3alOBHIOETHCS 3a AHAJIOTIEIO 10 3aKOHY 3a TIPUKJIAJIOM JIOKTPHHAIb-
HOTO 3aKpiTIeHHS iHTeseKTyanpbHoi BaacHocTi. OfHAK 3a3HaveHi MUTaHHSI MOKHA BPETYJIIOBATH JIMITIE
010 PO3POOHMKIB, BJACHUKIB Ta KOPUCTYBAYiB IIPOrpaM AK HOCIIB mTyuHoro inresnexty. Tomy y craTTi
POSIJIAHYTI BaKJIMBI TUTAHHS YCYHEHHS [TPOTAJMHN B 3aKOHO/IABCTBI Ta JIOKTPUHAIBHOTO 3aKPilIeHHS
MITYIHOTO iHTETEKTY B YKpaini. Bucnoexu. CtpaTeris po3BUTKY IITYYHOTO iHTEJIEKTY B YKpaiHi HaIise-
Ha, 30KPeMa, Ha PO3POOJIEHHS Ta BUKOPUCTAHHSI IITYYHOTO IHTEIEKTY JIUIIE 32 YMOBU IOTPUMAHHS BEPXO-
BEHCTBA T1PaBa, 3aCaIHUYKX 11PaB 1 cBOOO JIOAMHI Ta IeMOKPATHYHUX I[IHHOCTE!, peasri3allist sKux Mae
3a0e311eUyBATUCS BIAMOBIIHUME FapaHTISIMU, 30KPEMa MOKJIUBICTIO OE3IEPENIKOLHOTO BTPYYaHHST JIHO/IU-
HU Y 1potiec (DYHKI[IOHYBAHHSI CUCTEMH IITYYHOTO IHTEJIEKTY. 3aXKCT [PaB i CBOOOJ JIIOANHY Tiepeabadae
3a0esreveHH s paBa Ha IPAII0 Ta HATAHHS TPOMASTHAM MOKJIMBOCTI OTPUMYBATH 3HAHHST I HAOyBaTH
HaBWYKH JIJIS YCITIITHOI a/[anTaiii 10 yMOB TG POBOI eKOHOMIKT.

Kii0uoBi cioBa: IITYYHUIl IHTEJIEKT, CHCTEMA MITYYHOTO IHTEJIEKTY, Cy0'€KTU MPABOBOIO IIPOIECY,
iHTeJIeKTyaJIbHe IIPaBO, aBTOPCHKE MTPaBO.
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SYSTEM OF PRE-TRIAL INVESTIGATION BODIES:
CONCEPT OF STRUCTURE AND IMPROVEMENT

Abstract. Purpose. The purpose of the article is to determine the most efficient system of pre-trial
investigation bodies, their subordination and structure. Results. At the current stage of development
of criminal justice, the issues of an effective and optimal national model of pre-trial investigation, search
for options for organising and institutionalising the law enforcement system that would meet modern
challenges, practice needs and international standards remain relevant. The author studies the issues
of the optimal national model of pre-trial investigation, options for organisation and institutional structure
of the law enforcement system. The necessity of "vertical" subordination of pre-trial investigation
bodies is substantiated. The author suggests ways to reform the system of pre-trial investigation bodies.
Conclusions. 1t is concluded that the transformation of the pre-trial investigation bodies of Ukraine
into the State Pre-trial Investigation Service will fully ensure the idea of "vertical” subordination
of investigative units. Moreover, the status of the person who directly performs the function of managing
the pre-trial investigation, the head of the pre-trial investigation body, will be brought to the same level
as the heads of territorial law enforcement bodies, which is again a prerequisite for effective management
of the pre-trial investigation. This reorganisation of the system of pre-trial investigation bodies (with
clear subordination and structure) is required today, due to the need to functionally separate them from
the activities of territorial law enforcement bodies. Ultimately, this will significantly improve the quality
and efficiency of the pre-trial investigation itself. The establishment of a single pre-trial investigation body
will eliminate competition between the currently disparate investigative apparatuses, eliminate conflicts
in determining the investigative body, and put an end to the issue of inadmissibility of evidence due to
violations of the rules of subject matter jurisdiction. In addition, the experience of criminal justice reforms
has shown that changes should be comprehensive, carried out in parallel and within a certain timeframe,
allowing for all transitional and adaptive periods and goals to be achieved in prospect.

Key words: pre-trial proceedings, head of a pre-trial investigation body, criminal justice reform,
vertical subordination, autonomy and independence of an investigator.
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1. Introduction

At the current stage of development of crim-
inal justice, the issues of an effective and optimal
national model of pre-trial investigation, search
for options for organising and institutionalising
the law enforcement system that would meet
modern challenges, practice needs and interna-
tional standards remain relevant

Only in 2014-2023, four completely new
pre-trial investigation bodies were created
(investigative units of the SBI, the SACC
and the BESU, and a unit of NABU detec-
tives), and the largest investigative apparatus
of the Internal Affairs bodies was reorganised
(into investigative units of the National Police).

Prior to that, the system of pre-trial inves-
tigation bodies had been stable for a rather long
period of time (1960-2014), consisting of inves-
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tigative units: Internal Affairs, security agencies,
prosecutor’s office and tax police (since 1998).

However, the issue of improving this system
has been particularly relevant during all peri-
ods and attempts to reform the criminal justice
system (Antonov, 2014; Shevchyshen, 2011;
Farynnyk, 2010).

The purpose of the article is to determine
the most efficient system of pre-trial investiga-
tion bodies, their subordination and structure.

2. Particularities of establishing the sys-
tem of pre-trialinvestigation bodies in Ukraine

First, the issue of depriving the prosecu-
tor’s office of the investigative function was
raised. For example, in 2008, a petition was
even filed with the CCU to find unconstitu-
tional certain provisions of the Law of Ukraine
"On the Prosecutor’s Office” (in the version in
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force at the time), in particular the provisions
that determined the possibility of pre-trial
investigation in criminal cases by investigators
of the prosecutor’s office and the availability
of investigator positions in the PGO and the rel-
evant prosecutor’s offices.

With reference to Articles 121, 123
of the Constitution of Ukraine, it was noted
that the above provisions of the Law establish
the powers of the Prosecutor’s Office of Ukraine,
which are not consistent with the Basic Law.
It was pointed out that the prosecutor’s office,
instead of coordinating, actually governs law
enforcement bodies (including investigators).
Under such conditions, "the prosecutor’s office
becomes a superpower, which is very danger-
ous for the development of a democratic state”.
The unconstitutionality of these provisions
of the Law of Ukraine "On the Prosecutor’s
Office” was also proved by exceeding powers
of the Prosecutor’s Office of Ukraine granted to
it by the Constitution of Ukraine "by the activi-
ties of investigative units and investigators sub-
ordinate to prosecutors and employees subordi-
nate to the prosecutor”. It was argued that "at
present, the system of pre-trial investigation is
formed and defined by the Criminal Procedure
Code of Ukraine" and that the function of inves-
tigating criminal cases in the prosecutor’s office
should be eliminated. The constitutional sub-
mission also noted that "the implementation
of the Transitional Provisions on the Prose-
cutor’s Office has not been carried out, which
should not be the case in a legal state ".

However, the Constitutional Court
of Ukraine concluded "that the process
of establishing a system of pre-trial investigation
and reforming the bodies of criminal investiga-
tion is incomplete”. In addition, it was argued
that during the transitional period, there is every
reason to apply provisions of clause 9 of section
XV "Transitional Provisions" of the Constitu-
tion of Ukraine, according to which the prose-
cutor’s office continues to perform the function
of pre-trial investigation in accordance with
the current laws - until the pre-trial investiga-
tion system is formed and the laws regulating its
functioning are enacted, as the constitutional
basis for legislation regulating the activities
of investigators of the prosecutor’s office pro-
vided for in Article 17 of the Law of Ukraine
"On the Prosecutor’s Office". Moreover, sharing
the concern of the people’s deputies of Ukraine,
attention was drawn to the need for legislative
implementation of the "Transitional Provi-
sions” of the Constitution of Ukraine (Judg-
ment of the Constitutional Court of Ukraine
in the case based on the constitutional sub-
mission of 46 People’s Deputies of Ukraine
regarding the conformity of the Constitution
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of Ukraine (constitutionality) with the pro-
visions of Article 1, the first part of Article 7,
Articles 8, 9, 10, the fourth part of Article 14,
Article 17, the first part of Article 20 , part
three of Article 29 of the Law of Ukraine "On
the Prosecutor’s Office", 2008).

Furthermore, it is precisely to implement
these recommendations that most drafts and,
accordingly, the 2012 CPC of Ukraine deprive
the prosecutor’s office of the pre-trial investiga-
tion function (Draft of the Criminal Procedure
Code of Ukraine, 2007; Draft of the Criminal
Procedure Code of Ukraine, 2012).

It was the need to deprive the prosecu-
tor’s office of the pre-trial investigation func-
tion, considering the requirements of clause 9
of the Transitional Provisions of the Constitution
of Ukraine, that led to the creation of the SBI.
After all, it is obvious that this function cannot
be effective if both investigation and supervision
are carried out by the same body.

According to O.Yu. Tatarov, there were
unsuccessful attempts to launch the new body
in 1997 and 2005. However, this negative experi-
ence did not "bury" the idea of creating a separate
independent pre-trial investigation body. In one
of the submissions of the Government Commis-
sioner for the ECHR to the Cabinet of Ministers
of Ukraine (hereinafter referred to as the CMU),
it was stated that when considering the issue
of Ukraine’s implementation of the ECHR judg-
ments, it is necessary to focus on the problems
of effective investigation, including the estab-
lishment of the SBI, given the large number
of judgments on Ukraine that "stated ineffective
investigation". The human rights organisation
Amnesty International has repeatedly called on
Ukraine to speed up the establishment of the SBI
to carry out independent investigations, pri-
marily into unlawful acts committed by law
enforcement officials. In its opinion on the draft
CPC, the Venice Commission drew attention
to the need to ensure the prompt establishment
and functioning of the SBI for pre-trial investi-
gations (Tatarov, 2010).

Experience has shown that the newly
established pre-trial investigation body (SBI),
which began its law enforcement activities
on 27 November 2018, is increasing its impor-
tance in the state and ensuring high-quality
pre-trial investigations. Moreover, the change
of the SBI’s status (in 2020) to a state law
enforcement body provided no alternative guar-
antees of independence to perform its powers.

To date, professional staff has been recruited
for both the Central Office and the territorial
departments, with employees deployed in each
region to effectively respond to crime, enabling
to detect and investigate criminal offences
"autonomously” from other bodies. The effec-
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tive work of the State Bureau of Investigation
is reflected in its performance indicators. For
example, in 2022, SBI investigators conducted
pre-trial investigations in 48.8 thousand crim-
inal proceedings, investigated 22.7 thousand,
of which 4.524 thousand were sent to court with
indictments.

Having "inadvertently” fulfilled the next
demand of society (primarily business), that is,
the elimination of the tax police (section XVIII-2
"Tax Police" was excluded from the Tax Code
of Ukraine by the Law of Ukraine "On Amend-
ments to the Tax Code of Ukraine on improving
the investment climate in Ukraine”, which came
into force on 1 January 2017), lawmakers brought
the matter to an end only 4 years later. Despite
a number of draft laws submitted to the parlia-
ment that provided for the creation of a separate
pre-trial investigation body to replace the tax
police with different names (National Financial
Security Bureau, Financial Police), the Bureau
of Economic Security of Ukraine was established
in January 2021.

Moreover, practice shows that not all "exper-
iments" on the creation of new pre-trial inves-
tigation bodies or reform of existing ones have
been successful. For example, the Law of Ukraine
"On the High Council of Justice," adopted on
21 December 2016, supplemented Article 216
of the CPC of Ukraine with a new part ("Inves-
tigators of the SPS of Ukraine shall conduct pre-
trial investigation of crimes committed on the ter-
ritory or in the premises of the SPS of Ukraine"),
in attempts to solve the most pressing problems
of the penitentiary system related to the prompt
response to criminal offences by both the admin-
istration of penitentiary institutions and convicts,
by objective investigation of cases and punish-
ment of perpetrators.

As noted above, this part of the reform
of the penitentiary system is a priority, as the inclu-
sion of investigative units of the SES into the sys-
tem of pre-trial investigation bodies will primarily
allow for discipline and order in prisons, signifi-
cantly reduce the number of crimes and increase
the level of responsibility for criminal offences
committed in penal institutions and pre-trial
detention centres (Yahunov, 2017).

We share the opinion of scholars, human
rights activists and  practitioners  that
the creation of the institution of investigators
of the Ministry of Justice of Ukraine is unac-
ceptable and contrary to the logic of the pro-
cedural law. The Ukrainian Parliament Com-
missioner for Human Rights showed special
and much-needed integrity on this issue, calling
on the Ministry of Justice of Ukraine to do what
is obviously necessary to eliminate this unnat-
ural initiative in the context of the "peniten-
tiary reform": 1) as soon as possible to revoke

the legislative changes concerning the granting
of investigative powers to the SPS; 2) imme-
diately stop the creation of investigative units
of the SPS (Yahunov, 2017).

3. ECHR Judgements as a basis for reform-
ing pre-trial investigation bodies in Ukraine

According to the ECHR, a law enforce-
ment system established in accordance with
the requirements of the Convention for the Pro-
tection of Human Rights and Fundamental
Freedoms of 1950 shall ensure an independent
and impartial investigation; the competent
authorities shall act with exemplary diligence
and promptness, and shall initiate an investiga-
tion that is able to, firstly, establish the circum-
stances in which the incident occurred, and any
shortcomings in the functioning of the regu-
latory system; secondly, to identify the offi-
cials or public authorities involved (paragraph
187 of the judgment in the case of “Salakhov
and Islyamova v. Ukraine” of 14 March 2013);
as a general rule, it is considered necessary
that persons responsible for and carrying out
the investigation are independent of those
involved in the relevant events (paragraph 42
of the judgment in the case of “Mykhalkova
and others v. Ukraine” of 13 January 2011).

In April 2018, allowing for the above criteria
of independence and impartiality of the inves-
tigation, the CCU declared unconstitutional
the creation of the institution of investigators in
the system of the Ministry of Justice of Ukraine,
which subsequently led to the liquidation
of the established pre-trial investigation bodies.

The issues of optimal options for organis-
ing the system of pre-trial investigation bod-
ies and structuring the investigative apparatus
of the State are inextricably linked to improv-
ing the concept of control and supervision,
since today certain pre-trial investigation bod-
ies (National Police and security agencies) are
directly subordinated to the heads of territorial
law enforcement bodies (heads of the General
Directorate of the National Police, the Security
Service of Ukraine), and their employees are
actually "under the direction of" and depend-
ent on the heads of these bodies. As a result,
investigators and inquirers are distracted from
investigating criminal offences by performing
functions that are not typical for them (they are
often involved in the protection of public safety,
appointed as duty officers and responsible for
the body, etc.)

The current system of subordination of pre-
trial investigation bodies, which has been in
place since Soviet times, cannot guarantee
the independence and autonomy of investiga-
tors in the course of criminal investigations.
Although the heads of the territorial bodies
of the National Police and security agencies are
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not entitled to interfere with the procedural
activities in accordance with Ukrainian law
and their functional responsibilities, they are
entitled to appoint and dismiss investigators/
inquiry officers, impose disciplinary sanctions
on them, set the level of their remuneration,
assign special ranks and determine the fre-
quency of their leave, etc.

The subordination of investigators in
the administrative aspect and the existing cri-
teria for performance evaluation lead to the fact
that heads of territorial law enforcement bodies,
in order to improve statistical performance indi-
cators, using their powers to organise the work
of investigators, directly or indirectly try to
influence the conduct of pre-trial investigations
("manage" the activities of investigators).

As a result, this provokes bias in the inves-
tigation, and mistakes made by operatives
(sometimes direct falsifications) are not always
detected. Cases of arbitrary apprehensions
with clearly insufficient evidence have become
widespread. Moreover, in accordance with
departmental acts, the heads of territorial law
enforcement bodies are responsible for ensuring
the independence of the investigator in proce-
dural activities and preventing interference in
their activities by officials who are not author-
ised to do so by the legislation of Ukraine.

Therefore, the imperfection of the current
structure of subordination of investigators not
only violates the basic principle of pre-trial inves-
tigation bodies, procedural autonomy and inde-
pendence, but also negatively affects the effec-
tiveness of combating crime and cannot fully
guarantee the protection of the rights and free-
doms of citizens and the observance of the legal-
ity. This results in a low level of public trust in
the investigative apparatus and critical assess-
ments of its activities by international experts.

Nowadays, a qualitatively new approach to
the organisation of the work of pre-trial investi-
gation bodies is particularly relevant and neces-
sary. The subordination structure should ensure
real procedural independence of investigators.
This will not only meet the purpose and spirit
of the reforms but will also help to avoid
a punitive bias in the investigation, mistakes
and human rights violations.

There are different opinions in the scien-
tific community regarding the organisational
change of the "outdated" structure of subordi-
nation of investigators, in particular: 1) transfer
of all investigative apparatus to the prosecutor’s
office or the National Police; 2) concentration
of the actors of investigation in a single appara-
tus (committee, bureau) or through the estab-
lishment of the Personal Investigation Agency
(PIA), the Ukrainian State Investigation
Agency (UDAR), the National Bureau of Inves-
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tigation (NBI); 3) establishment of an investiga-
tive apparatus in the judiciary or entrusting pre-
trial investigation to the judiciary, etc. (Antonov,
2014; Shevchyshen, 2011; Farynnyk, 2010).

However, it should be objectively recog-
nised that at the professional and personnel
level, and even more so mentally, the implemen-
tation of these positions is practically unreal-
istic, as the state and society are not yet ready
to introduce a different pre-trial investigation
organisation than the one that is currently in
place (Tatarov, 2010). A striking example of this
is the hasty liquidation of the investigative
apparatus of the Ministry of Justice of Ukraine.

It should be considered that the best system
of pre-trial investigation bodies is the exist-
ing one, but it needs significant improvement
and scientific development (Pohoretskyi, 2002).

It is also worth agreeing that given the con-
siderable experience of investigative units in
the National Police (until 2015, the Ministry
of Internal Affairs), as well as the material,
technical and organisational and legal basis
for the SBI's activities created in recent years,
the pre-trial investigation bodies of the rele-
vant agencies should be the basis for reform-
ing the investigative apparatus of the State, as
they "bear the brunt" of the fight against crime.
In addition, it is extremely risky to recklessly
break the existing interaction between pre-trial
investigation bodies and operational units, this
will lead to uncontrolled processes, seriously
weaken the fight against crime, and negate
the positive experience gained in recent years
of the existence of investigative units.

If an Investigative Committee is cre-
ated under the Ministry of Internal Affairs
or the National Police of Ukraine, the heads
of investigative units will continue to be heads
of structural units of the National Police and will
not actually receive any additional powers (e.g.,
to appoint/dismiss investigators, etc.). The
autonomy of the investigative apparatus within
the structure of the MIA or the National Police
will not be able to fully resolve the problem
of procedural independence of the investigator.
Operational and administrative intra-depart-
mental interests will manifest themselves in
one way or another and subjectively influence
the investigation. The same applies to security
agencies.

After all, an investigation is considered effec-
tive if the principle is observed: the persons con-
ducting the investigation shall be independent
hierarchically and institutionally from anyone
(paragraph 260 of the judgment of the European
Court of Human Rights in the case of “Karabet
and Others v. Ukraine” of 17 January 2013).

That is why, in our opinion, it is necessary to
completely remove the investigative units of the NP,
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the SS of Ukraine and the BES from departmen-
tal subordination and separate them into a single
investigative body created on the basis of the inves-
tigative units of the State Bureau of Investigation —
the State Pre-trial Investigation Service (hereinaf-
ter referred to as the SPIS).

The status of this body should be defined as
central executive bodies (hereinafter referred
to as the CEB) in the form of a "service" (and
not a "bureau”, which from the perspective
of constitutionality does not correspond to
the legal status of the CEB). The Constitution
of Ukraine does not provide for the existence
of executive bodies with a special status in
the state mechanism, which would perform rel-
evant functions outside the system of executive
bodies. Moreover, any law enforcement body
should be created only by the CMU and be part
of its CEB system, since the creation, reorgan-
isation and liquidation of the CEB are within
the scope of the CMU'’s powers, and the fight
against crime is one of its functions.

Therefore, the SPIS should become
a central executive body whose activities are
directed and coordinated by the CMU. In addi-
tion, the CMU, upon the proposal of the SPIS
Director, should determine the maximum num-
ber of the central office and territorial depart-
ments of the SPIS. The organisational structure
of the SPIS should be approved by the Director
of the SPIS in consent with the CMU.

The structure of the SPIS should include
specialised units for investigating crimes in
the field of state security (based on the SBU
investigative apparatus), in the field of eco-
nomic security (based on the BESU investiga-
tive apparatus, economic units of the National
Police and the SBI), in the field of investigating
"top corruption” (based on the NABU investi-
gative apparatus, which should be terminated).
Territorial units of the SPIS should be estab-
lished in each oblast and the city of Kyiv (25
territorial departments of the SPIS in total)
and district ones (136 district units of the SPIS).

On the one hand, it is necessary to preserve
the interaction between investigative and oper-
ational units in the investigation of criminal
offences that has been established over decades,
and on the other hand, to overcome the depart-
mental dependence of investigators on the heads
of territorial law enforcement bodies that will in
no way contradict the legislation of Ukraine (pri-
marily the Law of Ukraine "On Central Execu-
tive Bodies"), which will fully apply to the activ-
ities of the relevant investigative apparatus.

4. Conclusions

Thus, the transformation of the pre-trial
investigation bodies of Ukraine into the SPIS
will fully ensure the idea of "vertical" subordina-
tion of investigative units. Moreover, the status
of the person who directly performs the func-
tion of managing the pre-trial investigation,
the head of the pre-trial investigation body,
will be brought to the same level as the heads
of territorial law enforcement bodies, which is
again a prerequisite for effective management
of the pre-trial investigation. This reorganisa-
tion of the system of pre-trial investigation bod-
ies (with clear subordination and structure) is
required today, due to the need to functionally
separate them from the activities of territorial
law enforcement bodies. Ultimately, this will
significantly improve the quality and efficiency
of the pre-trial investigation itself.

The establishment of a single pre-trial inves-
tigation body (SPIS) will eliminate competi-
tion (sometimes even "unhealthy” competition)
between the currently disparate investigative
apparatuses, eliminate conflicts in determining
the investigative body, and put an end to the issue
of inadmissibility of evidence due to violations
of the rules of subject matter jurisdiction.

In addition, the experience of criminal jus-
tice reforms has shown that changes should
be comprehensive, carried out in parallel
and within a certain timeframe, allowing for all
transitional and adaptive periods and goals to
be achieved in prospect.
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CHUCTEMA OPTAHIB 1O0CYAOBOIO PO3CIIAYBAHHA:
KROHIENIIA TOBY 10BN TA BAOCKOHAJIEHH

Anorauist. Mema. MeToio CTaTTi € BU3HAYCHHA HaliOiIbIn eheKTUBHOI CHCTEMM OPTaHiB I0CY0BOTO PO3-
CJTTyBaHHS, iX MMOPSIIKYBAaHHS Ta CTPYKTYpu. Pesyavmamu. Ha cydacnoMy erari po3BUTKY KPUMIHAIBHOI
TOCTUII] 3aTUIAIOTECS aKTYaTbHUMU TIMTaHHST IEBOI Ta ONTUMAJIBHOI HAIIOHAIBHOI MOJIEJT JIOCY/ZIOBOTO PO3-
CJILyBaHIsA, MOIIYKY BapiaHTiB opramisaiiii Ta iHCTHTYIHOI MOOYI0BU CHCTEMH OPTaHiB IPaBOMOPSAIKY, K
BiIMIOBIATHMYTH CYYaCHUM BUKJIAKAM, TTOTPEOAM TIPAKTHKK i MiKHApOAHIM cTaHzapTam. JlocipkeHo miran-
HSl ONTHMAJIBHOI HAIIOHATBHOI MOJIeTTi JI0CYZI0BOTO PO3CJIiyBaHH, BapiaHTIB OpraHisaiiii Ta iHCTHTYIIITHOI
100Y/I0BK CUCTEMU OPraHiB HpaBonopsiiky. OOIPyHTOBAHO HEOOXIIHICTD «BEPTUKAILHOIO» TTIIOPSIIKYBAHHST
OpraHiB JI0CY/I0BOTO PO3CJIi/LyBaHHs. allPOIIOHOBAHO IIIAXU pehOpPMYBaHHS CUCTEMH OPraHiB I0CY/I0BOTO PO3-
cuinyBanHst. Buctoexu. 3po6JieHo BUCHOBOK, 1110 3aB/SIKU TPaHC(OPMALIIT OpraHiB I0CYI0BOTO PO3CIILyBaHHsI
Vkpainu B JlepskaBry ciryk0y A0CYI0BUX PO3CIIyBaHb MOBHOIO MIipoio Oyje 3a6e3nedeHo iiero IoA0 <Bep-
TUKAIBHOTO> THATOPSIIKYBAHHS CJIYNX TApo3iiis. TIpu oMy cTatyc ocobu, sika 6e3Mocepeibo Peaisye
(YHKIIi10 KePIBHUIITBA J0CYIOBUM CJIICTBOM — KEPIBHUKA OPraHy J0CY0BOIO PO3CIIi/LyBaHHSI, Oy/le BUBEIEHO
Ha OJIMH PIBEHb i3 KePIBHUKAMK TEPUTOPIA/IbHIX IIPABOOXOPOHHIX OPraHiB, 10 3HOBY-TaKK € HEOOXIIHOIO YMO-
BOIO e(heKTHBHOTO KEePiBHUIITBA IOCY/IOBUM PO3CJIiyBaHHAM. Taka peopraHisariisi CHCTEMI OPTaHiB JI0CY/I0BO-
10 po3cJiiayBanHs (i3 YiTKUM MiANOPSAKYBAHHSIM i CTPYKTYPOIO) Ha ChOIO/IHI BKpaii oTpiOHa, 1110 3yMOBJIEHO
HEOOXIAHICTIO (DYHKIIOHAIBHOIO BiMEXKYBAHHS iX Bijl JAIBHOCTI TEPUTOPIATIBHUX TPABOOXOPOHHUX OPraHiB.
¥ miacymMKy 11e acTh 3MOTY CYTTEBO TI/BUTIATH SIKICTh Ta €PeKTUBHICTh CAMOTO JIOCY/IOBOTO PO3CJIiTyBAHHSI.
V pasi CTBOPEHHS €IMHOTO OPraHy JI0CY/I0BOTO PO3C/IiyBaHHst Oyjie JIKBIZIOBAHO KOHKYPEHIIIIO MK PO3PI3HEH!U-
MU Ha CHOTOJIHI CJTTYMMU ariapaTaMu, YCyHyTO KOH(JIKTHI CUTYAIlii 111 Yac BU3HAYEHHST OPraHy PO3CJIiTyBaH-
HS Ta HA3aBsK/M MOCTABJIEHO KPAITKY B MATAHHI BUSHAHHS JI0Ka3iB HEJOMYCTUMUMI Yepe3 TIOPYIICHHS PABUJI
npeMeTHOI mizicstiHocTi. CBOE depromo f10cBiz pedhopM y chepi KpUMIHAIBHOT I0CTHILT 3aCBITINB, 1110 3MiHU
MAIOTh GYTH KOMILIEKCHIMI, IIPOBOIUTHUCS [IAPAJIETIBHO T Y BU3HAYEH] YACOBI MEXKI 3 YPaXyBaHHSIM YCiX Tepe-
XiJIHVX Ta QA TUBHIX EPIOB 1 11i1elt, SiKi HeoOXiHO JOCATTH B IEPCIEKTUBI.
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PARTICULARITIES OF APPLYING MEASURES
TO ENSURE CRIMINAL PROCEEDINGS
TO PERSONS ENJOYING IMMUNITY

Abstract. Purpose. The purpose of the article is to determine the particularities of applying measures
to ensure criminal proceedings to persons enjoying immunity. Results. In the article, it is underlined that
the current legal mechanism for applying measures to ensure criminal proceedings against persons enjoying
immunity has a number of unresolved aspects which need to be regulated. In this area, it is an urgent
issue to bring national legislation in line with the basic principles of criminal justice and the realities
of today’s society. The first steps of this course have already been taken, including the adoption of new laws
on administration of justice, but they need to be harmonised with other legislation of Ukraine in terms
of the issues raised. It is noted that the specifics of the grounds and procedure for applying measures to
ensure criminal proceedings to persons enjoying immunity is that some of them (in particular, a summons,
apprehension, imposition of a measure of restraint in the form of detention or house arrest) can be
implemented only with the consent of the relevant competent authority. Moreover, it is necessary to allow
for the purpose of measures to ensure criminal proceedings, which is to create the necessary conditions
for an operative, prompt, complete and impartial investigation and trial on the merits. Conclusions. The
specifics of the grounds and procedure for applying measures to ensure criminal proceedings to persons
enjoying immunity is that some of them can be implemented only with the consent of the relevant
competent authority. Moreover, it is necessary to allow for the purpose of measures to ensure criminal
proceedings, which is to create the necessary conditions for an operative, prompt, complete and impartial
investigation and trial on the merits. The application of measures to ensure criminal proceedings that
restrict the rights and freedoms of a People’s Deputy of Ukraine is allowed only if the Verkhovna Rada
of Ukraine has given its consent to bring him/her to criminal liability.

Key words: criminal proceedings, provisional measures, persons enjoying immunity, particularities
of application.

1. Introduction
The specifics of criminal proceedings

features of measures to ensure criminal proceed-
ings, it is necessary to focus on their compulsory

and the importance of their tasks under Article 2
of the CPC of Ukraine necessitate the provi-
sion of appropriate measures to ensure their
implementation. The list of such measures is
enshrined in Article 131 of the CPC of Ukraine,
which includes: summons by investigator, pros-
ecutor, judicial summons and compelled appear-
ance; imposition of a monetary penalty; tempo-
rary restriction on the exercise of a special right;
removal from office; temporary suspension
of ajudge from administration of justice; tempo-
rary access to things and documents; temporary
confiscation of property; seizure of property;
detention of a person; measure of restraints
(Criminal Procedure Code of Ukraine, 2012).
When describing the essence and characteristic

© S. Svyrydenko, 2023

nature. In this regard, a number of questions
arise regarding the application of provisional
measures to persons enjoying immunity, since
not all of these measures are related to criminal
prosecution (which is the subject of immunity)
and therefore are not subject to restrictions.
Moreover, it is impossible to implement the pro-
visions of law by analogy or logic, and the issue
of applying measures to ensure criminal pro-
ceedings to persons enjoying immunity has not,
unfortunately, been comprehensively studied.
Therefore, there is an urgent need to define
the particularities of criminal procedural coer-
cion in the context of measures to ensure crimi-
nal proceedings and their application to persons
enjoying immunity.
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Some aspects of this issue were studied by
L. D. Udalova and I. B. Babii (2010), but study
was conducted, firstly, on the basis of the CPC
of Ukraine of 1960 and the previous Law
of Ukraine "On the Judicial System and Status
of Judges" of 07 July 2010; secondly, the study
was carried out only in the context of presiden-
tial, parliamentary and judicial immunity, but
today these are not all persons enjoying immu-
nity, in particular, the Ukrainian Parliament
Commissioner for Human Rights and persons
with diplomatic immunity were left out. The
study by O.Yu. Tatarov is focused on the com-
parison of the mechanism of implementation
of measures of criminal procedural coercion
in other countries. The scientist notes that
(with the exception of Mongolia, Hungary,
and Ukraine) in cases of arrest of a Member
of Parliament at the scene of a crime, the latter
is automatically deprived of immunity without
parliamentary sanction (in Finland, it is pos-
sible to arrest a parliamentarian and initiate
criminal proceedings against him/her without
parliamentary sanction if his/her act is classi-
fied as a crime punishable by imprisonment for
a term of at least 6 months; in Sweden, 2 years;
in Macedonia, Slovenia, Croatia, Yugoslavia,
5 years), and parliaments may only demand
the dismissal of a Member of Parliament before
the court passes a verdict, referring to his or her
immunity (Tatarov, 2015, p. 206). In the con-
text of the analysis of these legislative provi-
sions, M.V. Cherkhavskyi and S.E. Ablamskyi
note that the fullness of the pre-trial investiga-
tion, including the possibility of apprehension
of a People’s Deputy by law enforcement bodies,
depends on obtaining the consent of the Verk-
hovna Rada to bring him to criminal liability;
therefore, the current model of criminal proce-
dural regulation of the aspect under study has
a number of contradictions and shortcomings,
which undoubtedly have a negative impact on
the practical application of the CPC of Ukraine
(Cherkhavskyi, Ablamskyi, 2018, pp. 248—250).
V.I. Farynnyk argues that the liberty of a person
should be restricted only when it is impossible
to ensure the fulfilment of the tasks, namely
for a prompt, complete and impartial pre-trial
investigation of criminal offences, including
those committed by persons enjoying immu-
nity (Farynnyk, 2015, p. 86). Thus, this issue is
of interest for scientific research.

The purpose of the article is to determine
the particularities of applying measures to
ensure criminal proceedings to persons enjoy-
ing immunity.

2. Categories of persons enjoying immu-
nity in criminal proceedings

The specificity of the grounds and proce-
dure for applying measures to ensure criminal
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proceedings to persons enjoying immunity is
that some of them become possible only with
the consent of the relevant competent author-
ity. Therefore, there is a need to consider com-
prehensively the criminal procedure mecha-
nism for applying measures to ensure criminal
proceedings to persons enjoying immunity. The
analysis of the current legislation reveals that
the scope of the immunity of People’s Dep-
uty significantly complicates the process
of applying a number of measure of restraints
to them. This is clearly evidenced by the pro-
visions of Article 27 of the Law of Ukraine "On
the Status of People’s Deputy of Ukraine"
and Article 482 of the CPC of Ukraine (Law
of Ukraine On the status of People’s Deputy
of Ukraine, 1992). In addition, in our opinion,
this situation is explained, firstly, by the fact
that the content of immunity is interpreted
rather broadly in the above articles; secondly,
by the prevailing understanding of measures
to ensure criminal proceedings exclusively as
a means of coercion. Taken together, these two
circumstances turn parliamentary immunity
into a privilege rather than an enhanced guaran-
tee due to the specifics of professional activity. If
one literally interprets the legislator’s position
on this issue, one may even come to the absurd
conclusion that such a simple measure of ensur-
ing criminal proceedings as a summons may be
regarded as an attempt to restrict the rights
and freedoms of a People’s Deputy. But this is
not the case, because the challenge does not
restrict the rights and freedoms of a People’s
Deputy, so it should not be considered as such.
As a witness, a People’s Deputy is obliged to
appear when summoned by an investigator,
prosecutor, or court, and to duly fulfil other wit-
ness duties provided for by the CPC of Ukraine.
At the same time, the People’s Deputy’s parlia-
mentary immunity does not exempt him/her
from fulfilling this obligation, since:

— first, maintaining the regime of law
and order in the state and society, restoring
persons’ rights, freedoms and legitimate inter-
ests violated as a result of unlawful actions,
as well as bringing perpetrators to justice is
one of the state’s top priorities. For the proper
performance of this task, the competent actors
of the law enforcement system of the State,
among other things, should be able to interact
(cooperate) with other participants in proceed-
ings without hindrance, regardless of their pro-
cedural status. Obviously, work with witnesses
is one of the manifestations of this interaction,
and the specific legal status of a person should
not be an obstacle to its implementation;

— second, the summons is not an urgent
measure, so the witness has a certain time to
implement it, which allows him/her to prop-
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erly prepare for it, to plan his/her affairs in such
a way as to fulfil this obligation without signifi-
cant inconvenience to himself/herself. For exam-
ple, in accordance with Article 135 of the CPC
of Ukraine, a person shall receive a summons or
be notified of it in another way no later than three
days before the day on which he or she is obliged
to appear. If the CPC establishes deadlines for
procedural actions that do not allow for the sum-
mons to be made within the specified timeframe,
the person shall receive the summons or be noti-
fied of it in another way as soon as possible, but
in any case, with the necessary time to prepare
and arrive at the summons (Criminal Procedure
Code of Ukraine, 2012);

— third, the summons of a People’s Dep-
uty as a witness does not actually have a direct
coercive nature. All these circumstances in
practice allow a People’s Deputy to evade
appearing before law enforcement bodies with-
out any significant consequences for themselves
(Svyrydenko, 2016).

It should be noted that according to
Article 139 of the CPC of Ukraine, if a suspect,
accused, witness, victim, civil defendant, rep-
resentative of a legal entity in respect thereof
proceedings are being conducted, has been
summoned in accordance with the procedure
established by the CPC (in particular, there
is a confirmation of receipt of the summons or
familiarisation with its content in another way),
fails to appear without valid reasons or fails to
report the reasons for his/her non-appearance,
a fine shall be imposed in the amount of: 0.25 to
0.5 of the subsistence minimum for able-bodied
persons — in case of failure to appear at the call
of the investigator, prosecutor (Criminal Proce-
dure Code of Ukraine, 2012). The procedure for
imposing a monetary penalty is set out in Arti-
cles 144-174 of the CPC of Ukraine, which stip-
ulate that during the pre-trial investigation it
shall be imposed by a ruling of the investigating
judge at the request of the investigator or pros-
ecutor, and during the court proceedings — by
a court ruling at the request of the prosecutor
or on his/her own initiative. The motion shall
be considered no later than three days from
the date of its receipt by the court. The officer
who filed the motion and the person who may
be subject to a pecuniary penalty shall be noti-
fied of the time and place of the motion’s con-
sideration, but their failure to appear shall not
prevent the consideration of the matter. If dur-
ing the consideration of the motion the inves-
tigating judge or court finds that the person
has failed to fulfil the procedural obligation
imposed on him/her without valid reasons, he/
she shall impose a monetary penalty on him/
her. A copy of the respective decision shall be
sent to the person on whom the monetary pen-

alty was imposed no later than the next busi-
ness day after its issuance (Criminal Procedure
Code of Ukraine, 2012). Therefore, the analysis
of the above provisions of the CPC of Ukraine
reveals that there are no restrictions on
the possibility of imposing a monetary penalty
on a People’s Deputy, as well as on other persons
enjoying immunity.

In practice, the issue of applying a com-
pelled appearance to a People’s Deputy is more
complicated, as the CPC of Ukraine does
not directly establish this. This again raises
the question of the possibility of applying phys-
ical coercion to a People’s Deputy if he or she
refuses to voluntarily comply with the decision
on a compelled appearance with respect to him
or her. This is explained by the fact that the use
of physical force against a People’s Deputy may
be regarded as an attempt to put pressure on
him/her, especially if he/she is not deprived
of immunity in accordance with the established
procedure. In our opinion, in order to avoid
practical misunderstandings regarding this
issue, the CPC of Ukraine should include a pro-
vision according to which, until the Verkhovna
Rada of Ukraine gives its consent to bring a Peo-
ple’s Deputy to criminal liability, no measures
of physical influence may be applied to him/her,
including during the execution of the compelled
appearance. If a People’s Deputy refuses to vol-
untarily comply with the decision of the investi-
gating judge or court on compelled appearance
and proceed to the place of summons, the person
executing such a decision shall record the rele-
vant reasons for the refusal and return the deci-
sion to the court.

Therefore, we propose to supplement
Article 140 of the CPC of Ukraine with
an additional Part 5 as follows: “5. The compelled
appearance cannot be applied to a People’s Dep-
uty until the Verkhovna Rada of Ukraine gives its
consent to bring him/her to criminal liability. If
the People’s Deputy refuses to voluntarily com-
ply with the decision of the investigating judge
or court on compelled appearance and proceed
to the place of summons, the person executing
such a decision shall record the relevant reasons
Jforthe refusal and return the decision to the court
without its execution”.

We consider that the focus should be on
the fact that the investigating judge or court,
when considering a motion to impose a mon-
etary penalty or a compelled appearance on
a People’s Deputy, shall find out whether his
or her absence is due to valid reasons. More-
over, relying on the provisions of the CPC,
the investigating judge or court, in resolving
these issues, should check not only the exist-
ence of valid reasons for non-appearance, but
also find out whether the person had a real
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opportunity to inform the pre-trial investiga-
tion body or the prosecutor of the objective
impossibility of arrival. This, in particular, fol-
lows from Article 137 of the CPC of Ukraine,
which provides that the summons shall contain
areminder of the obligation to notify in advance
of the impossibility of appearing (Criminal Pro-
cedure Code of Ukraine, 2012). Therefore, we
can conclude that if the investigating judge or
court finds out that the People’s Deputy failed
to appear at the summons of the investigator or
prosecutor, albeit for valid reasons, but fails to
notify in advance, having a real opportunity to
do so, he or she may be subject to a monetary
penalty or a compelled appearance.

In addition to the above measures to ensure
criminal proceedings, other measures to ensure
criminal proceedings provided for by the CPC
of Ukraine may be applied to a People’s Deputy,
but only after the VRU gives its consent to bring
him/her to criminal liability. However, there is
no special procedure for applying these meas-
ures to a People’s Deputy at the legislative level,
except for his or her apprehension, imposition
of a measure of restraint in the form of detention
or house arrest. The implementation of these
measures requires the consent of the Parliament,
regardless of whether the latter has agreed to
bring the perpetrator to criminal liability.

It should be emphasised that the provisions
of Article 482 of the CPC of Ukraine, unlike
the requirements of Article 80 of the Constitu-
tion of Ukraine and Article 27 of the Law "On
the Status of the People’s Deputy of Ukraine”,
also require the consent of the Verkhovna Rada
of Ukraine to impose a measure of restraint
in the form of detention or house arrest on
a People’s Deputy. Obviously, this situation has
arisen because in the previous CPC of Ukraine
of 1960 the terms "arrest” and "detention”
were used synonymously. However, the cur-
rent CPC of Ukraine introduced a new measure
of restraint associated with a significant restric-
tion of the liberty of a suspect or accused — house
arrest. At the same time, if we refer to Decision
of the Constitutional Court of Ukraine No.
12-rp/2003 (case on guarantees of parliamen-
tary immunity) of 26 June 2003, it explains that
parliamentary immunity should be understood
in such a way that a special procedure for bring-
ing a deputy to criminal liability, his/her appre-
hension, arrest, as well as application of other
measures related to restriction of his per-
sonal rights and freedoms is envisaged (Deci-
sion of the Constitutional Court of Ukraine
in the case based on the constitutional sub-
mission of 56 People’s Deputies of Ukraine
on the official interpretation of the provi-
sions of the first and third parts of Article 80
of the Constitution of Ukraine, the first part
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of Article 26, the first, second and third parts
of Article 27 of the Law of Ukraine "On
the Status of the People’s Deputy of Ukraine”
and according to the constitutional submission
of the Ministry of Internal Affairs of Ukraine
on the official interpretation of the provisions
of the third part of Article 80 of the Consti-
tution of Ukraine regarding the detention
of a people’s deputy of Ukraine (case on guaran-
tees of parliamentary immunity), 2003). How-
ever, neither this Decision nor the provisions
of Article 80 of the Constitution of Ukraine
contain a direct indication that house arrest
is applied to People’s Deputies with the con-
sent of the Verkhovna Rada. In order to avoid
such misunderstandings in practice regarding
the above legislative discrepancy, it is advisa-
ble to amend part 3 of Article 80 of the Con-
stitution of Ukraine and Article 27 of the Law
of Ukraine "On the Status of the People’s Dep-
uty of Ukraine" to read as follows: "The pros-
ecution of a People’s Deputy of Ukraine, his or
her apprehension or arrest, or the imposition
of a measure of restraint in the form of detention
or house arrest may not be carried out without
the consent of the Verkhoona Rada of Ukraine".
The procedure for the Parliament’s con-
sent to the apprehension, arrest or imposition
of a measure of restraint in the form of deten-
tion or house arrest on a People’s Deputy is
the same as the procedure for consenting to
the prosecution of a People’s Deputy. However,
this approach seems somewhat ambiguous. On
the one hand, the need for the VRU’s consent to
detain a People’s Deputy and to impose a meas-
ure of restraint in the form of detention or
house arrest on him or her is even more logical
and justified than consent to bring him or her to
criminal prosecution. This is due to the fact that
these measures, firstly, are of the most severe
and extreme nature; secondly, they restrict
one of the fundamental human rights and free-
doms — the right to liberty and security of per-
son; thirdly, they impede the proper performance
of the People’s Deputy’s professional duties and,
most importantly, his/her duties to the voters.
On the other hand, the procedure for granting
consent to these measures is too lengthy, which,
of course, does not allow for their timely applica-
tion, which, in turn, may negatively affect their
effectiveness and efficiency. An additional argu-
ment for the need to promptly resolve the issue
is the requirements of Article 186 of the CPC
of Ukraine, which stipulates that a motion to
apply or change a measure of restraint shall be
considered by the investigating judge or court
without delay, but no later than seventy-two
hours after the suspect, accused has actu-
ally been apprehended, or from the moment
of receipt of the petition by the court, if the sus-
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pect, accused is at large, or from the moment
the suspect, accused, his/her defence counsel
files the relevant petition with the court (Crim-
inal Procedure Code of Ukraine, 2012).

According to the legislation in force, when
considering the Prosecutor General’s motion
to consent to the apprehension, arrest or deten-
tion of a People’s Deputy, the Verkhovna Rada
of Ukraine also checks the motivation and clar-
ity of the justification of this motion, ascertains
whether it contains specific facts and evidence
confirming the need for a measure of restraint.
This raises the question of the significance
of the VRU’s conclusions for the investigating
judge and the court when considering a motion
to impose a measure of restraint on a People’s
Deputy. In general, given the principles guiding
justice in Ukraine, including impartiality, it can
be noted that the VRU’s conclusion on grant-
ing permission to apply a measure of restraint to
a People’s Deputy is not binding on the investi-
gating judge or court that will subsequently con-
sider a motion to apply a measure to ensure crim-
inal proceedings or conduct a procedural action.

3. Problematic issues of applying meas-
ures to ensure criminal proceedings to per-
sons enjoying immunity

The issue of apprehension of a People’s Dep-
uty without a ruling of an investigating judge or
court is problematic. In general, we agree that
the apprehension of a People’s Deputy should be
subject to a special procedure, as this measure,
although temporary, is quite severe, which is fre-
quently emphasised by researchers. According to
L. D. Udalov, apprehension is a severe restriction
of human liberty in criminal proceedings, which
is essentially similar to criminal punishment in
the form of deprivation of liberty since a person
in custody is subject to restrictions on his or her
rights and freedoms provided for by the Con-
stitution of Ukraine. First and foremost, this is
about restricting the inviolability of the person
(Udalova, Babii, 2010, p. 142). Instead, it should
not be forgotten that one of the main tasks of law
enforcement bodies is to prevent, deter criminal
activity, prevent and/or eliminate its negative
consequences, and ensure that all perpetrators are
prosecuted. Therefore, apprehension can rightly
be considered one of the key tools at the disposal
of law enforcement bodies. Therefore, in the event
of a criminal offence, apprehension is an effective
and efficient means of creating the necessary con-
ditions for determining the involvement of a per-
son in the commission of a crime and deciding on
a measure of restraint for the detainee. That is
why, as scientists quite appropriately note, timely
apprehension of a person suspected of commit-
ting a crime makes it impossible for him or her
to evade pre-trial investigation bodies, as well
as to obstruct the establishment of the truth

in the case, and to continue criminal activity
(Rozhnova, 2005, p. 141; Udalova, Babii, 2010,
pp. 141-142). In accordance with the provisions
of part 1 of Article 177 of the CPC of Ukraine,
apprehension of a person is aimed at prevent-
ing attempts to hide from the pre-trial investi-
gation and/or court; destroy, conceal or distort
any of the things or documents that are essential
for establishing the circumstances of a criminal
offence; exert unlawful influence on a victim, wit-
ness, other suspect, accused, expert, or special-
ist in the same criminal proceedings; to obstruct
criminal proceedings in any other way; to commit
another criminal offence or to continue the crim-
inal offence of which the person is suspected or
accused Moreover, V. I. Farynnyk emphasises that
criminal procedure legislation does not contain
a clear definition of the purposes of apprehension
(Farynnyk, 2015, p. 86). Instead, we believe that
in this case, the purpose and objective of deten-
tion of a person coincide, despite the actor of its
application. According to the CPC of Ukraine,
Article 178, part 2, the grounds for applying
a measure of restraint are the existence of a rea-
sonable suspicion that a person has committed
a criminal offence, as well as the existence of risks
that give sufficient grounds for the investigating
judge or court to believe that the suspect, accused
or convicted person may commit the actions pro-
vided for in part one of this article. The investi-
gator and the prosecutor have no right to initiate
the application of a measure of restraint without
grounds provided for by the CPC. Moreover,
the legislative approach to providing for reason-
able suspicion as a ground for applying a measure
of restraint does not seem logical enough. We
believe that the recognition of a reasonable suspi-
cion that a person has committed a criminal offence
as a ground for applying a measure of restraint
is not quite correct. In this case, it is a necessary
condition, not a ground. Relying on the analysis
of the current legislation of Ukraine, we conclude
that the apprehension of a People’s Deputy is
possible only with the consent of the Verkhovna
Rada of Ukraine. That is, if we characterise this
aspect from the procedural perspective, the con-
sent of the Verkhovna Rada of Ukraine is a neces-
sary condition for the apprehension of a People’s
Deputy (Farynnyk, 2015, p. 130). However, we
believe that, on the one hand, making it impossible
to detain a People’s Deputy at the scene of a crime
or immediately after it has been committed does
not meet either the objectives of criminal pro-
ceedings or the principles of equality of all before
the law and the court and the inevitability of legal
liability for unlawful acts. On the other hand,
the general provisions on the application of meas-
ure of restraints do not provide for such consent,
and only a special provision (CPC of Ukraine,
Article 482, part 3) requires that such consent be
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obtained from the Verkhovna Rada. In this regard,
we conclude that the current legislative approach
to the procedure for apprehension of a People’s
Deputy has a negative impact on the quality
of pre-trial investigation, in particular on the pres-
ervation of evidence of a crime. Therefore, we
believe that the CPC of Ukraine, Article 482,
part 3, should be supplemented with the following
provision:

"A People’s Deputy detained on suspicion
of committing an act subject to criminal liabil-
ity shall be immediately released after his or her
identity is established, except for the following:

1) if the Verkhoona Rada of Ukraine has
given consent to his or her apprehension;

2) apprehension of a People’s Deputy during
orimmediately after the commission of a grave or
exceptionally grave crime, if such apprehension is
necessary to prevent the commission of a crime, to
prevent or avert the consequences of a crime or to
ensure the preservation of evidence of such crime.
The People’s Deputy shall be released immediately
if the purpose of such apprehension (prevention
of a crime, prevention or averting of the conse-
quences of a crime or ensuring the preseroation
of evidence of such crime) is achieved".

In our opinion, this approach cannot be
considered an encroachment on the inviola-

bility of a People’s Deputy, since the mere fact
of apprehension does not oblige the latter to
be notified of suspicion in accordance with
Article 276 of the CPC, as this requires the con-
sent of the Verkhovna Rada. Such apprehension
is primarily aimed at providing a better evi-
dence base, and therefore will increase the level
of validity and motivation of the motion to
bring the latter to criminal prosecution.

4. Conclusions

The specifics of the grounds and procedure
for applying measures to ensure criminal pro-
ceedings to persons enjoying immunity is that
some of them (in particular, a summons, appre-
hension, imposition of a measure of restraint in
the form of detention or house arrest) can be
implemented only with the consent of the rel-
evant competent authority. Moreover, it is nec-
essary to allow for the purpose of measures to
ensure criminal proceedings, which is to cre-
ate the necessary conditions for an operative,
prompt, complete and impartial investigation
and trial on the merits. The application of meas-
ures to ensure criminal proceedings that restrict
the rights and freedoms of a People’s Deputy
of Ukraine is allowed only if the Verkhovna
Rada of Ukraine has given its consent to bring
him/her to criminal liability.
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OCOBJNBOCTI 3BACTOCYBAHHA 3AXO/1IB 3ABE3ITEYEHH
KPUMIHAJIbHOTO TPOBAGKEHH /10 OCIB,
ARKIKOPUCTYIOTbCA HEJOTOPKAHHICTIO

Auoranisi. Mema. Metoro cTatTi € BUSHAUeHHs 0COOJMMBOCTEN 3aCTOCYBaHHS 3aX0/liB 3a0e3meueH-
Hsl KPUMIHAJIBHOTO [IPOBAJIZKEHHS /10 0Ci0, SIKi KOPUCTYIOThCS HeI0TOPKaHHiCTO. Pesyavmamu. Y pobori
3a3HAYEHO, 110 HASIBHUI Ha CbOTOJIHI MPABOBUII MEXAHi3M 3aCTOCYBAHHsI 3aX0/[iB 3a0€3IeUeHHsT KPUMi-
HAJIBHOTO TIPOBA/KEHHS CTOCOBHO 0Ci0, sIKi KOPHCTYIOTHCS HEOTOPKAHHICTIO, MA€ HU3KY HEBPETYJIbO-
BAHUX ACIEKTIB, SIKi HOTPeGYIOTh CBOTO YHOPMYBaHHSL. Y 1[bOMY HAIPSIMI HATAJbHUM [UTAHHSM € IIPU-
BeJICHHS HAIIOHAJILHOTO 3aKOHO/IABCTBA Y BiIOBI/IHICTD 10 OCHOBHUX 3acajl 3/lilICHEHHS KPUMiHAJIBHOTO
CYZIOYMHCTBA, a TAaKOXK peasiii ChOTOIEHHOTO JKUTTS cycmiabcTBa. [lepmri kpokn B okpecieHOMY HampsMi
BIKe 3/IiliCHEHO, 30KpeMa TIPUITHATO HOBI 3aKOHU I10/I0 3/1ilICHEHHS [TPABOCY/I/IS, TIPU IIbOMY BOHU MTOTPe-
GYIOTD Y3TOJIKEHHST 3 IHIMM 3aKOHOABCTBOM YKPATHH I[0JI0 MOPYIIEHUX TUTaHb. 3a3HAYEHO, 1[0 CIIEIN-
(ika mizicTaB i MOPSAKY 3aCTOCYBaHHS 3aX0/[iB 3a0€31eYeHHsT KPUMIHAIBHOTO MIPOBA/KEHHS 110 0Ci0, sKi
KOPHUCTYIOTHCSI HEJIOTOPKAHHICTIO, [IOJISITAE B TOMY, 1110 JIESIKi 3 HUX (30KPeMa, [IPUBIjI, 3aTPUMaHHsI, 00paH-
Hst 3aI0615KHOTO 3aX0/1y Y BUNJIS/I TPUMAHHSI [T/l BAPTOIO YK IOMAIITHBOTO aPEIITY ) MOKYTh Gy TH peaizo-
BaHi JIMIIIE B pasi OTPUMAHHS 3TO/IN Bi/IIIOBIZHOTO KOMIIETeHTHOTO oprany. [Ipu iboMy BapTO BpaxoByBaTn
METY 3aX0/1iB 3abe3IeYeHHsI KPUMIHAJILHOTO POBAIKEHHS, SIKOKO € CTBOPEHHS HEOOXIJIHUX YMOB JIJISI TPO-
BeJICHHS ONepaTBHOI0, MAKCUMAJIbHO MIBU/IKOTO, TOBHOTO i1 Heylepe’kKeHOro Po3cJIi/lyBaHHs Ta Cy/10-
BOTO POSIJIsILY ClIpaBu 110 cyTi. Bucnosxu. Cnieundika mizcras i MOPSAKY 3aCTOCYBaHHs 3aXO0/iB 3a0e3-
HeYeH s KPUMIHAILHOTO MPOBAKEHHsI 10 0Ci0, SIKi KOPUCTYIOTbCS HEAOTOPKAHHICTIO, TIOJISITA€ B TOMY,
IO JIeSKi 3 HUX MOKYTh OyTH peasri3oBaHi JIMIIe B pa3i OTPUMAHHS 3TOM BiMOBIAHOTO KOMITETEHTHOTO
oprany. IIpu 1poMy HOTPIGHO BpaXOBYBaTU METY 3aXO0/liB 3a0e311eUeHHS KPUMIHAIBHOTO [POBAIKEHHS,
SIKOIO € CTBOPEHHsI HEOOXIIHUX YMOB JIJIst IPOBEJIEHHSI OTIEPATHBHOIO, MAKCUMAJILHO [IBUKOTO, TIOBHOTO
Ta HEYIePe/PKeHOr0 PO3CJilyBaHHS i CyZJOBOTO PO3IJISLY CIIPABH MO CyTi. 30KpeMa, 3aCTOCYBAHHS JI0
HaPOJHOTO JlelyTaTa YKpaiHu 3aX0/1iB 3a0e3edeHH s KpUMIHAJIbHOTO MPOBA/KEHHS, IKi 00MEKYIOTh HOro
paBa Ta CBOOO/IM, [IOIyCKAITHCS JIMIIEe B Pasi, sikio BepxoBHoto Pajoio Ykpaiuu HajiaHO 3rofy Ha IIpu-
TATHEHHST HOTO 710 KPUMiHATBHOI Bi/[ITIOBIJAIbHOCTI.

KimouoBi croBa: KprMiHaibHe IPOBA/PKEHHS, 3aX0/1 3abe31edeHHsl, 0Co0H, SIKi KOPUCTYIOThCST HeJI0-
TOPKAHHICTIO, 0COOIMBOCTI 3aCTOCYBAHHSI.
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ORGANISATION AND TACTICS OF INVESTIGATIVE
EXPERIMENT ON FACTS OF JUVENILE THEFT

Abstract. Purpose. The purpose of the article is to characterise the particularities of organisation
and tactics of an investigative experiment on the facts of theft committed by juveniles. Results.
In the context of Ukraine’s integration into the European Community and the deterioration
of the socio-economic situation, there has been a significant decline in living standards and social protection
of the population and a rise in unemployment, which affects the state of affairs in the crime situation
in the country. Nowadays, crime has reached its highest level in the history of the independent state.
The Constitution of Ukraine enshrines the inviolability of private property rights and the inviolability
of housing from any unlawful encroachment. In view of this, ensuring the protection of private property
and its defence against criminal encroachments is one of the priority tasks of law enforcement bodies.
However, the high level of criminalisation of the population of Ukraine, the lack of qualified personnel
in law enforcement bodies, the destruction of the crime prevention system, and the poor quality of crime
detection and investigation have enabled a significant increase in the number of property thefts, especially
those committed by juveniles, which are becoming increasingly dangerous. The article emphasises
the particularities of conducting an investigative experiment on the facts of property theft committed
by juveniles. The author emphasises that in order to ensure the reliability of the conclusions obtained
during research activities, it is necessary that the conditions under which the investigative experiment is
conducted are as close as possible to those in which the event under investigation took place. In addition,
it is necessary to ensure that the experimental actions, which sometimes need to be performed many times
and with appropriate variations, are reconstructed in a complete and accurate manner. Conclusions. The
author concludes that an investigator should be critical of the results of an investigation in general and in
particular. Despite the fact that in the organisational and tactical aspect this procedural action is quite
complex, it is indispensable with any other investigative (search) action. In addition to the records, it is
advisable to record the proceedings with the help of photos and video. Each procedural action should be
carried out at a high level. This will ensure the collection of as much evidence as necessary for impossibility
to question the involvement of the relevant persons in the crime.

Key words: theft, juvenile, organisation, tactics, investigative experiment.

1. Introduction

An investigative experiment is of no
less importance for establishing the circum-
stances of the incident at the subsequent phase
of the investigation of property thefts com-
mitted by juveniles. Determining the moment
of its conduct, along with other investiga-
tive (search) actions, can significantly affect
the results of establishing all the circumstances
of criminal proceedings. Despite the fact that
this procedural action has been under focus
by forensic scientists, some of its features in
cases of property theft committed by juveniles
require additional attention. Frequently, it is
difficult and sometimes impossible to establish
the circumstances of a criminal offence without
conducting an investigative experiment.

58

On the other hand, the number of inves-
tigative experiments conducted on crimes
under study is, in our opinion, insufficient. For
example, the study of forensic practice reveals
that the investigative experiment is con-
ducted to establish: 1) the sequence of devel-
opment of a certain event and the mechanism
of the crime or its individual elements (57 %);
2) the ability to perform an action in certain
conditions — to penetrate a small opening, climb
over a fence (37%); 3) the ability to observe or
perceive a fact or phenomenon in the appro-
priate lighting conditions from a certain dis-
tance, to hear sounds (27%); 4) the presence or
absence of relevant professional skills and abil-
ities of a particular person may be checked to
verify the ability of a juvenile to open or break
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locking devices — 3%; 5) the ability to perform
certain actions within a certain time — 3%.

An investigative experiment is also wor-
thy of attention, as it is conducted by recre-
ating the actions, environment, and circum-
stances of a particular event. Forensic practice
determines its conduct in 16 % of cases out
of the total number of investigative experi-
ments conducted by investigators. We believe
that this procedural action should be used by
investigators on a wider scale, which will ensure
that the evidence necessary to establish the cir-
cumstances of a criminal offence is obtained. In
our opinion, the abandonment of the investiga-
tive experiment is due, among other things, to
the fact that investigators experience difficul-
ties in the organisational and tactical aspects
of its conduct with the participation of persons
under the age of majority. Therefore, we con-
sider it appropriate to highlight the particular-
ities of conducting an investigative experiment
on the facts of property theft committed by
juveniles.

Theoretical and practical issues related
to the investigation of theft crimes com-
mitted by juveniles have been addressed by
well-known domestic and foreign scholars in
various fields, in particular: L.P. Bakanova,
V.D. Bernaz, PD. Bilenchuk, V.V. Biriukov,
A.F. Volobuiev, O.Yu. Drozd, O.A. Kyrychenko,
A.A. Kravchenko, O.V. Kravchuk, M.N. Kurko,
Ye.I. Makarenko, Z.I. Mytrokhyna, H.Ye.
Morozov, N.I. Nykolaichyk, S.O. Pavlenko,
S.Ye. Petrov, B.V. Romaniuk, V.H. Sevruk,
PN. Sydoryk, S.M. Stakhivskyi, Yu.D. Fedorov,
Yu.V. Tsyhaniuk, M.H. Shcherbakovskyi,
A.L Yuryn, and others.

The purpose of the article is to character-
ise the particularities of organisation and tac-
tics of an investigative experiment on the facts
of theft committed by juveniles.

2. Investigations into thefts

In order to verify and clarify information
relevant to establishing the circumstances
of a criminal offence, the investigator or pros-
ecutor shall conduct an investigative experi-
ment by reconstructing the actions, situation,
circumstances of a particular event, conducting
necessary experiments or tests.

While the criminal procedure legislation
defines this investigative (search) action as
an investigative experiment, the forensic liter-
ature distinguishes two forms of it: an investi-
gative experiment, and verification and clarifi-
cation of testimony on the spot. This requires
to distinguish between their tactical features
in the investigation of thefts of other people’s
property committed by juveniles.

During an investigation into property
thefts committed by juveniles, the investiga-

tor shall conduct a comprehensive examination
of all possible evidence in order to confirm or
refute the involvement of the person. In many
cases, objective verification and assessment
of the evidence obtained is possible only dur-
ing an investigative experiment, which allows
the investigator to legally verify the reliability
of the information obtained during the inves-
tigation, the correctness of his or her hypoth-
eses and conclusions, as well as to recreate
the picture of the event in its entirety, allow-
ing for the interrelationships, various details
and features. The success of this procedural
action largely depends on how well the inves-
tigator plans the experimental actions. In addi-
tion, when investigating thefts of other people’s
property committed by juveniles, investigators
do not fully use the possibilities of an investi-
gative experiment, and in the course of its con-
duct, mistakes are often made that do not allow
the results to be used in court.

As with any investigative (search) action,
the procedural action in question is preceded by
preparation. Preparation for the investigative
experiment in criminal proceedings on the facts
of property theft committed by juveniles is
a comprehensive study of the materials, outlin-
ing the range of persons to be involved, and clar-
ifying the circumstances that need to be estab-
lished in the course of the investigative (search)
action. Moreover, the investigator decides what
additional items (dummy, model, etc.) should be
used during the investigative experiment.

Recently, the forensic literature has identi-
fied eight organisational issues that need to be
addressed during preparation: 1) detailed ques-
tioning of all circumstances related to the place
of interest; 2) determination of the most favour-
able time for the investigative action; 3) prepa-
ration of the investigative team; 4) preliminary
familiarisation with the place; 5) if necessary,
measures taken to ensure the safety of partic-
ipants and additional security of the person
whose testimony is being verified; 6) prepara-
tion of transport and technical means; 7) prepa-
ration and testing of the means of communica-
tion between the investigator and the district
department (office) of the MIA; 8) a plan
of investigative (search) action (Karahodin,
Nikitina, Zashliapin, 2003, p. 33).

In addition, it should be considered that
a delay in conducting an investigative experi-
ment may lead to a loss of psychological contact
with the suspect, who has already been interro-
gated and whose testimony will be verified.

This, in turn, will complicate the conduct
of the investigative experiment and negatively
affect the achievement of positive results.

Inouropinion,theparticipantsintheseproce-
duralactionsshouldbeconsidered. Undoubtedly,
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the main figure who directly conducts the inves-
tigative experiment is the investigator. In prac-
tice, prosecutors do not exercise their right to
conduct procedural actions, including investi-
gative experiments.

It should be noted that investigators do not
entrust the conduct of the investigative exper-
iment to employees of other units. The study
of forensic practice does not reveal any case
of an investigative experiment conducted by
officers of operational units. The explanation
for this may be that this procedural action is
complex in organisational and tactical aspects
and requires appropriate expertise and knowl-
edge, and its results may be of importance to
the investigation. The latter can be both nega-
tive and positive. Aware of the negative results
that may be obtained with a high probability
during the conduct of this investigative (search)
action by employees of operational units, inves-
tigators refuse to order its conduct.

In accordance with the current criminal
procedure legislation of Ukraine, the investiga-
tor is the leader and organiser of the investiga-
tive experiment (Honcharenko, Nora, Shumylo,
2012). It is the investigator who checks various
versions in order to establish the factual data
obtained as a result of interrogation of a sus-
pect, witness, victim, and other investigative
(search) actions.

In order to conduct a comprehensive investi-
gative experiment, the investigator is authorised
to invite a specialist who will help the investiga-
tor study in more detail the specific phenomena,
signs and condition of various objects.

Providing explanations and consultations,
a specialist should not go beyond his/her compe-
tence, substitute an expert and not establish new
facts of evidentiary value in criminal proceedings.

On behalf of the investigator or prosecu-
tor, a specialist may take measurements, pho-
tographs, sound or video recordings, draw
up plans and diagrams, make graphic images
of a place or individual things, make prints
and casts, inspect and seize things and docu-
ments relevant to criminal proceedings. A spe-
cialist involved in an investigative action has
the right to make statements that are to be
entered into the records of this investigative
action (Honcharenko, Nora, Shumylo, 2012).

In order to ensure the reliability of the conclu-
sions obtained during research activities, it is nec-
essary that the conditions under which the inves-
tigative experiment is conducted are as close
as possible to those in which the event under
investigation took place. In addition, it is nec-
essary to ensure that the experimental actions,
which sometimes need to be performed many
times and with appropriate variations, are recon-
structed in a complete and accurate manner.
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The person with whom the experiment is
conducted is given the opportunity to accom-
pany his or her testimony with a demonstration
of certain actions, skills, indicate the location
of caches, traces, certain signs or marks that
help orientation, etc.

In order to clarify certain important details,
fill in gaps, and eliminate contradictions after
a free narrative and demonstration, the investi-
gator has the right to ask the person giving evi-
dence about the circumstances of a particular
event. Leading questions are not allowed (Bel-
kin, 1997, p. 36).

During investigative actions, it is advis-
able to use the same instruments, mecha-
nisms, devices and materials that were used in
the commission of crimes. It is inappropriate
to use objects that are material evidence in
the proceedings during experimental actions,
due to the possibility of their destruction or
damage. If it is not possible to use these objects
in the experiment, the investigator may use
analogue objects or full-scale models. This may
in some way affect the psychological positions
of the offenders and cause them to experience
feelings similar to those they experienced dur-
ing the commission of the offences, which may
contribute to a sincere confession.

Directly at the place of the investigative
(search) action, the investigator or prosecutor
must explain to its participants the purpose
and procedure for performing experimental
actions, explain the rights and duties of each
person present; ask the person, whose testi-
mony will be checked, or the suspect, whether
they agree to participate in the investigative
action; explain their constitutional right not to
testify against themselves and their close rela-
tives (Article 63 of the Constitution of Ukraine,
Article 18 of the CPC of Ukraine). Witnesses
and victims who have reached the age of crimi-
nal responsibility are warned of criminal liabil-
ity for giving false testimony, and the witness is
also warned of criminal liability for refusing to
testify (Honcharenko, Nora, Shumylo, 2012).

This can be greatly facilitated by the involve-
ment of persons such as psychologists or teach-
ers in the investigative experiment.

Forensic practice shows that specialists were
involved in the conduct of the investigative
experiment in 31% of cases. At the same time,
psychologists were involved in 64% of cases
and teachers in 36% of cases during procedural
actions involving juveniles.

However, a suspect’s consent to participate in
an investigative experiment should also be viewed
critically. Thisis especially true when the suspect is
in custody and expects to escape, influence accom-
plices, or destroy possible traces during the inves-
tigative (search) action. There are cases when sus-
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pects request that an investigative experiment be
conducted with their participation. In each case,
it is advisable for the investigator to try to answer
why the person voluntarily agreed to participate
in the investigative experiment. It is possible that
the person who is subject to the investigative
experiment may later take the position of an unfair
participant.

The investigator should not hope that
the investigation is conducted with a juvenile
who confesses to the offence and no problems
can arise.

Frequently, this is the main mistake of inves-
tigators who, being in favourable conditions,
are slow to conduct investigations. The lack
of critical attitude to the evidence and other
materials of the proceedings does not contrib-
ute to the comprehensiveness of the latter. As
a result, the investigation becomes a formality.
If a juvenile denies involvement in a criminal
offence, the criminal proceedings "fall apart like
a house of cards" because the suspicion is based
on the testimony of this person, and there is nei-
ther additional evidence nor sufficient evidence
to convict.

The pattern we have given is quite common
in legal practice. For example, during the pre-
trial investigation, a juvenile confesses, which
leads to the investigator’s vigilance being lulled
and sloppy investigation. In court, the defence
claims that law enforcement officers used coer-
cive measures to obtain confessions. As a result,
judges decide to return the criminal proceed-
ings for additional investigation. As no traces
of witnesses can be found over time, it becomes
impossible to prove the guilt of the offenders. As
a result, juvenile offenders avoid responsibility
and continue to commit more serious and bra-
zen criminal offences.

Therefore, we believe that every proce-
dural action in general and the investigative
experiment in particular should be conducted
at a high level. This will ensure the collection
of as much evidence as necessary for impossibil-
ity to question the involvement of the relevant
persons in the crime.

The investigative (search) action in ques-
tion must be carried out qualitatively, finding
out all the circumstances of the actions taken,
carefully recording the progress and results.

Another category of participants in
an investigative experiment, attesting wit-
nesses, should be considered. Unlike other
investigative (search) actions, during which
the number of witnesses usually does not exceed
two, during investigative experiments the num-
ber of witnesses may vary. In general, the num-
ber of attesting witnesses during an inves-
tigative experiment depends on the number
of places where the event that is the subject

matter of the investigative experiment must
be perceived simultaneously. If the possibility
of hearing a gunshot by people in four differ-
ent locations is being tested, then there should
be at least four attesting witnesses (Belkin,
1997, p. 37).

The focus should be on determining the cir-
cle of attesting witnesses during an investiga-
tive experiment with juveniles in multi-episode
criminal proceedings.

For example, the investigator can involve
witnesses who will participate in several inves-
tigative experiments consecutively or involve
attesting witnesses for each experiment sepa-
rately.

Each of these methods has both advantages
and disadvantages. For example, if the same
attesting witnesses are involved in all episodes,
the investigator runs too much risk. This is due
to a number of reasons: attesting witnesses may
leave the locality, the state, or be influenced by
parties concerned. As a result, it will be impos-
sible to interrogate the attesting witness on
the fact of his/her participation in the investi-
gative experiment.

It should be noted that we are considering
a situation where an investigative action is car-
ried out with one person. That is, for each par-
ticipant with whom an investigative experiment
is conducted, different attesting witnesses are
involved.

Attesting witnesses, by their procedural
status, are specific witnesses to the actions
of the investigator (prosecutor) aimed at identify-
ing or verifying evidence. Attesting witnesses tes-
tify to the objectivity of the content of investiga-
tive acts, compliance with the content of the law,
and the sequence of procedural actions taken
by the investigator. If necessary, the testimony
of attesting witnesses may serve as a source
of information about facts related to the investiga-
tor’s activities in criminal proceedings.

Eyewitnesses and victims may participate
in the investigative experiment. Their role is
to help the investigator (prosecutor) correctly
reconstruct the situation of the event they wit-
nessed and provide the necessary explanations
about the course of the event. In cases where
an investigative experiment is conducted to
verify the testimony of witnesses, they may
personally demonstrate certain actions, i.e.
directly participate in the experiments. How-
ever, it would be wrong to categorically require
the participation in the experiment of a witness
or other person whose testimony is being ver-
ified experimentally. Not to mention that this
requirement does not stand up to criticism from
aprocedural perspective. It should be noted that
in some cases, the participation of these persons
can only distort the results of the experiment.
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Witnessesinvolved inaninvestigative exper-
iment can be divided into witnesses to the fact
under investigation and witnesses to the inves-
tigator’s actions, that is, persons who performed
the duties of attesting witnesses during other
investigative actions (usually examination).
The latter are involved in the experiment when
it is to be conducted in an environment as simi-
lar as possible to the scene of the event in which
the attesting witnesses were involved.

Furthermore, the experiment can be con-
ducted in the absence of the person whose testi-
mony is being verified, and in some cases it is not
necessary to conduct it at the same place where
the event under investigation took place (Salt-
evskyi, 2001, p. 225). For example, if the ability
of the juvenile to open the door lock of the car
from which he or she committed the theft is
checked, it does not matter whether the vehicle
is located near the police station or at the scene
of the criminal offence.

Sometimes it is difficult for investigators to
determine when an investigative experiment
can be conducted without the participation
of a juvenile offender. For example, if the investi-
gative experiment is not related to the testimony
of the suspect, the latter is usually not involved
in this investigative action (Ruban, 2009, p. 80).

Participation in an investigative experiment
cannot be compulsory for a suspect. The investi-
gator may not force the suspect to perform certain
actions in the course of the investigative experi-
ment against his or her will. Moreover, an accused
or suspect who denies committing a particular
act cannot be forced to perform that act during
the experiment (Chernenko, 2004, p. 105).

The defence counsel may also participate
in the investigative experiment. It is known
that the defence counsel shall use all remedies
and methods of defence specified in the law in
order to clarify the circumstances that acquit
the accused or mitigate his/her responsibil-
ity, and to provide the accused with the nec-
essary legal assistance (Article 46 of the CPC
of Ukraine). One of such remedies is the partic-
ipation of a defence counsel in certain investi-
gative actions, including investigative experi-

ments (Belkin, 1997, p. 36). .
T%g fo]llfowing tyges c)an be distinguished:

to determine the possibility of observation, per-
ception of a fact or phenomenon; to determine
the possibility of performing a specific action;
to determine the possibility of the existence
of a phenomenon; to determine the details
of the mechanism of the event and to determine
the process of formation of traces of crime (Bel-
kin, 1964, p. 223).

Along with checking the possibility
of the thief committing any actions, the inves-
tigator’s versions of the possibility of perceiving
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a fact or phenomenon with the help of human
senses under certain conditions can often be
checked and evaluated (for example, whether
an eyewitness to the theft, who has recognised
the thief, to see and remember his facial features,
taking into account a certain distance or degree
of illumination, etc.) (Makarenko, 2010, p. 35).

If the essence of the investigative experi-
ment is to obtain factual data by experimental
means, the prerequisites for its conduct are:
a) the need to obtain relevant factual data;
b) the availability of data that such data will be
obtained by experimental means; ¢) the impos-
sibility of obtaining them by other investigative
actions; d) the possibility of reconstructing
the conditions in which the real event took
place (Kotiuk, 2013).

For tactical reasons, the following rules
should be followed to ensure the objectivity
of the results of the experiment: 1) Conditions
and environment should be as close as possi-
ble to those in which the event occurred (at
the same place and time, in the same environ-
ment, using the same or similar tools and means
used in the commission of the crime), which
ensures the objectivity of its results; 2) The
conditions that cannot be reconstructed should
be taken into account; 3) The participants in
the investigative experiment should be deter-
mined, taking into account which persons’ par-
ticipation in this investigative (search) action
is mandatory; 4) The number of attesting wit-
nesses should be involved depending on the con-
ditions of the experiment; 5) The participants
should be arranged exactly as they reported
it; 6) Experiments should be repeated several
times, changing their conditions (simplifying or
complicating them) in order to exclude the pos-
sibility of an accidental result; 7) Experimental
actions should be carried out in phases, which
facilitates the perception of the experiment in
all its details, facilitates the evaluation of both
the experiments and the results achieved,
and contributes to the accurate and complete
recording of its course and results (Panov,
Shepitko, Konovalov, 2003).

The investigator shall take the following
organisational measures at the site of experi-
mental actions:

— preliminarily inspect the place of inves-
tigative actions, establish the changes that
occurred before the investigative action, organ-
ise the protection of the place of the investiga-
tive experiment and ensure the safety of its par-
ticipants;

— record the environment in
the experimental tests will take place;

— remove all unauthorised persons who
are not directly related to the experiment from
the scene of investigation;

which
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— check the compliance (similarity)
of the conditions of the investigative exper-
iment with those in which the event to be
checked took place;

— if necessary, carry out a new reconstruc-
tion of the situation;

— explain to all participants of the investi-
gative experiment their rights and duties;

— hold an instructional meeting among
all participants of the investigative (search)
action (in particular, to explain the purpose
and content of the examination, the procedure
for experimental actions, the responsibilities
of the participants, to warn about the inadmissi-
bility of disclosing the data of the investigative
experiment, etc.);

— determine the means of recording
the investigative action and the methods
of communication between the participants
of the investigative experiment;

— determine the procedure for the experi-
ment.

After all the necessary organisational
and preparatory measures, the investigator
invites all participants in the investigative
action to take designated places and, in accord-
ance with the tasks, type and content of the tests,
proceeds to the working stage of the investiga-
tive experiment (Konovalova, 2008).

If necessary to establish the content of a cer-
tain fact or circumstance or the process of their
origin, for example, how a certain event or its
traces appeared, the results of such an experi-
ment can be either probable or possible. Moreo-
ver, if the experimental actions have established
the only possible variant of the development
of the event, then such an outcome is probable,
and if the results of the experiment give grounds
for concluding that the content of the circum-
stance or the process of its occurrence could
have had different variants, then such an out-
come is only possible (Panov, Shepitko, Kono-
valov, 2003).

According to K.O. Chaplynskyi, experi-
mental actions with the participation of several
criminals at the same time is unacceptable, as it
entails the possibility of coordination between
them of their positions and actions. In addition,
the explanations of one participant in the exper-
iment will be indicative in respect of others
(Chaplynskyi, 2010). It should be noted that
persons under the age of majority are prone to
the suggestibility. Therefore, one juvenile with
stronger moral, volitional and physical traits can
influence others with weaker ones. This, in turn,
will inevitably lead to mistakes and the impossi-
bility of establishing the circumstances and role
of each participant in the criminal offence.

R.S. Belkin proposes to use as a tactic a com-
bination of an investigative experiment with

the study of the environment or objects men-
tioned in the testimony, as well as traces indi-
cating the person’s presence in this place (Bel-
kin, 1966, p. 200).

The tactic of combining a story and show-
ing the situation by the person whose testi-
mony is being verified is based on the regular-
ity of the psychological impact of the situation
on this person, who is repeatedly at the scene
of the event, which contributes to the recollec-
tion of the forgotten. We advocate V.O. Kono-
valova that such clarification helps the inves-
tigator to form a more accurate and complete
picture of the event that took place (Konoval-
ova, 1978, p. 19).

Since the investigative experiment examines
the material situation at the scene, this proce-
dural action should include tactics designed to
work with material sources of evidence. Refer-
ring to the term "tactic”, V.Y. Shepytko consid-
ered it as a method of procedural action aimed
at achieving a specific goal, based on the psycho-
logical mechanism of implementation, which is
the most rational and effective in the relevant
situations (Shepytko, 2001, p. 107).

In our opinion, during this investigative
(search) action, in accordance with its pur-
pose, certain tactics of examining the scene may
be used. In particular, during the verification
of testimony on the spot, the tactic of examin-
ing the scene - the analysis of individual traces
(objects) - can be used.

Therefore, the investigative experiment is
a specific investigative (search) action, during
which both material sources of information
and ideal traces (traces of human memory)
interacts. Accordingly, during an investigative
experiment, tactics are used to work with both
material sources of information and a person.
Therefore, the investigative experiment is char-
acterised by a variety of tactics used during its
conduct and has a rather large evidentiary value
in court proceedings, which, unfortunately,
is not always used by pre-trial investigation
authorities in a timely manner.

The timing of an investigative experiment
is determined by a number of factors. By con-
ducting an investigative experiment prema-
turely, the investigator can expose the available
evidence to the criminals. If the investigator is
late in choosing the right time, he or she will
not receive the necessary information. This will
affect the ability of juvenile offenders, including
with the help of defence attorneys, to develop
a line of defence, form an alibi, or leave their
place of residence. The above fully applies to
juveniles who are sent by their parents to other
regions of our country or to relatives abroad.
Given the current relations between our coun-
tries, criminals expect to avoid extradition.
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The next circumstance that the investiga-
tor should consider is whether all participants
in the criminal offence have been identified
and their positions taken. For example, if all
participants in the criminal offence have not
been identified, the investigator should be care-
ful about the possibility of exposing a person
who cooperates with the investigation. This
can lead to pressure on a bona fide partici-
pant and his/her refusal to cooperate with law
enforcement bodies. The time of the investiga-
tive experiment should be chosen in this way
that none of the accomplices can see the juve-
nile with whom the procedural action is being
carried out.

The above circumstances should be
observed by investigators during an investiga-
tive experiment in the investigation of property
thefts committed by juveniles.

3. Reconstruction of actions, environ-
ment, circumstances of a particular event

Another form of conducting an investi-
gative experiment, namely by reconstructing
the actions, environment, and circumstances
of a particular event, is also noteworthy.

The actions, environment, and circum-
stances of a particular event are reconstructed
with the person who directly perceived
the event. The actor reveals an imaginary
method by demonstrating (showing) it on
real objects of the material environment in
the same place. In an investigative experiment,
on the contrary, examination actions constitute
its essence and serve as a method of obtaining
and verifying information.

Investigative (search) actions in cases being
analysed are extremely important, as they are
carried out with witnesses if the crime scene
(for example, identification of the area) should
be established, weapons, clothing and other
items abandoned by criminals after committing
a crime should be identified; and with victims, if
the picture of the crime should be fully recon-
structed (Hlyncov, 1971).

According to K.O. Chaplynskyi, verifica-
tion of testimony on the spot is an investigative
action that consists in comparing testimony
about the circumstances of a crime related to
a certain place with the actual situation at that
place, shown to the investigator in the presence
of attesting witnesses by the person who gave
the testimony, in order to establish their relia-
bility (Chaplynskyi, 2010).

This classification should be considered
in the investigation of property thefts com-
mitted by juveniles in the first place in cases
where a socially dangerous act is committed in
a group, but later one or more participants take
the blame, or there are contradictions in the tes-
timony of accomplices.
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For example, if certain testimonies are
found to be inconsistent with other materi-
als of the criminal proceedings, the investiga-
tor may be asked to determine the reasons for
the relevant circumstances and the ways to
resolve them. In this and other cases, the inves-
tigator may conduct the investigative (search)
action under study.

In accordance with the established pro-
cedure, a prerequisite for the verification
and clarification of testimony on the spot
is the preliminary interrogation of the per-
son whose testimony is to be verified. Some
forensic scientists believe that preparation for
the verification of testimony on the spot should
begin during the interrogation and inspection
of the scene (Uvarov, 1982, p. 15).

One cannot disagree with this, since already
during the interrogation, the investigator
thinks several steps ahead and is not limited to
conducting a particular investigative (search)
action. In some cases, the analysis and evalua-
tion of the results obtained may begin as early
as during the course of the procedural action.
This has a significant impact on the course
of the proceedings. For example, not only
the circumstances of the event are clarified, but
also the possibility of their reconstruction with
a particular participant.

In addition, it is advisable to offer him/her
to draw up a detailed diagram, which would
also indicate the circumstances relevant to
the case; the route to the place of theft, the place
of entry into the apartment, the particulari-
ties of the housing environment, from which
places and in what sequence certain valuables
were taken, the route of escape from the place
of theft, etc. The coincidence or difference
between the details of this diagram and the dia-
gram made as a result of the on-the-spot testi-
mony (especially with each of the accomplices)
to some extent indicates that the suspect’s testi-
mony is true or false (Makarenko, 2009, p. 96).

Frequently, criminals recant their testi-
mony in court during the pre-trial investiga-
tion, mentioning the influence of law enforce-
ment officers. It will be much more difficult for
a criminal to convince the court of violations
during an investigative experiment if there is
a video recording of its conduct. For example,
a tactically correct procedural action entered
in the records and its annexes will not leave or
significantly reduce the chances of the perpetra-
tors avoiding criminal liability.

In cases when the verification of on-the-
spot testimony reveals caches with stolen
goods, places where thieves left their tools, clear
and logical coverage of the criminal offence can-
not be considered only as a repetition of on-the-
spot testimony and "self-deception”. In this
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case, the investigator and other participants in
the procedural action are convinced not only
that the person has information about the crim-
inal offence, but also that he or she is possibly
involved in it. That is, if during the reconstruc-
tion of the circumstances of the event, the juve-
nile demonstrates hiding places, tools that were
not found during other procedural actions,
highlights the mechanism of the commission,
circumstances that can only be known to a per-
son who experienced the relevant event and did
not hear from someone else and takes the blame
of the perpetrator, a reasonable assumption can
be made about the involvement of the person in
question in the fact under investigation. This
is of particular importance when investigating
thefts committed by juveniles. The latter are
quite easily influenced, manipulated, mistakenly
perceive friendships, wish to appear necessary
and gain authority among peers or in a group.
The above should be taken into account by
the investigator and can be detected, first of all,
during the investigative experiment.

It is not difficult to see the incompe-
tence of a juvenile at the scene. This can be
manifested in confusion, difficulties in deter-
mining the ways of approaching and leaving
the scene of the theft, details that do not match
the real picture of the scene, etc. A common
truth of detecting falsehoods in the testimony
of persons is the need to cover the event in detail.
The inability to provide details and superficial
coverage of the circumstances of the criminal
offence should raise reasonable doubts about
the person’s involvement in the event.

For example, it is possible that a juvenile
is confused in testifying in multi-episodic pro-
ceedings, when some facts are superimposed on
others. This can be especially evident in the case
of thefts of other people’s property by similar
means, in similar circumstances, for example,
from the houses of garden associations, pri-
vate households. The investigator should take
this circumstance into account when assessing
the results of this procedural action.

Investigating thefts committed by juve-
niles requires tactical competence on the part
of the investigator. The investigator shall arti-
ficially reconstruct an environment that will
encourage a person to voluntarily perform
actions that reveal the content of information
known only to him or her, in particular, about
the preparation, commission and concealment
of crimes, the existence of a previous criminal
conspiracy, etc. (Saltevskyi, 2001, p. 234).

In addition, viewing the video recording can
help to identify the emotional manifestations
and reactions of the juvenile to the relevant
circumstances of the place of the investigative
experiment.

Of great importance during the investigative
(search) action under study is the use of means
of recording its course, the main of which is
the records. According to D.D. Zaiets, it should
reflect the following data: routes of arrival
at the place of reconstruction of the situation
and circumstances of the event and the con-
tent of the testimony to be verified; the content
and nature of the actions of the participants to
clarify the testimony and their results (Zaiets,
2008, p. 219).

The quality of the records should not raise
any doubts about the legality of the investi-
gative experiment. It should be noted that
investigators may make mistakes in drafting
a procedural document. A properly conducted
experiment, but an incorrectly drawn up records
based on its results, cannot be given due weight
in criminal proceedings.

In addition, the use of additional means
of recording and writing of relevant annexes
during the investigative experiment should be
under focus.

The study of forensic practice did not reveal
any cases of video recording during the investi-
gative experiment on the facts of investigations
into property thefts committed by juveniles.
At the same time, in all cases, photography was
used and photo tables were compiled.

We believe that the course of an inves-
tigative experiment with a juvenile should
be entered in the records and with the use
of photo or video recording. In the records
of the investigative experiment, drawn up per-
sonally by the investigator, the latter determines
the final wording of certain issues resolved by
the investigative experiment. Correct record-
ing of the results of an investigative experiment
requires the investigator to know the accepted
terminology, attention, observation, lack of bias,
ability to think logically, and a critical attitude
to the results obtained.

The choice of the moment of conducting
an investigative experiment should allow for
the circumstances of the crime, the current
investigative situation, the availability of col-
lected evidence, etc.

A person subjected to an investigative
experiment may recant his or her testimony in
court, so the quality of the experiment and its
recording should not raise any doubts about
the involvement of the relevant persons in
the crime.

4. Conclusions

The investigator should be critical
of the results of an investigation in general
and in particular. Despite the fact that in
the organisational and tactical aspect this
procedural action is quite complex, it is
indispensable with any other investigative
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(search) action. In addition to the records,  This will ensure the collection of as much evi-
it is advisable to record the proceedings with ~ dence as necessary for impossibility to ques-
the help of photos and video. Each procedural ~ tion the involvement of the relevant persons
action should be carried out at a high level.  in the crime.
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OPTAHI3AIIA TA TAKTUKA TPOBEJAEHHA CJIAYOTO EKCIIEPUMEHTY
3A ®AKTAMU KPAJIKOK, YYMHEHUX HEITOBHOJIITHIMU

Awuorauisi. Mema. Metoro cTaTTi € XapakTepucTuka 0coOJMBOCTEN OpraHisailii Ta TAKTUKH TIPOBe-
JICHHSA CJITY0T0 €KCTIEPUMEHTY 3a (hakTaMu KPajiizkoK, YAMHEHUX HeOBHOJITHIMIL. Pe3yavmamu. B ymo-
Bax iHTerparii Ykpaiuu j0 €BpOIeichbKOTO CITiBTOBAPUCTBA, 3aTOCTPEHHST COIiaIbHO-eKOHOMIYHOI CUTY-
allii CIIOCTEPIraeThCst CyTTEBE 3HUIKEHHST PIBHSI JKUTTS i COLIAIBHOTO 3aXUCTY HACEJIEHHS Ta MOIIUPEHHS
6e3p0oBITTsL, 10 BIJIMBAE HA CTAH KPUMIHOTEHHOT cutyalii B gepkasi. Ha cbOrojiti 3104MHHICTD J0CsTIA
HAMBUIIOTO PiBHS 32 BeCh TepPioJ iCHYBaHHS He3asleKHOi jep:kaBu. KoHcTutyitiss YKpainu 3akpirniioe
HEMOPYIIHICTh TMpaBa MPUBATHOI BJACHOCTI Ta HETOTOPKAHHICTD KUTJIA Bifl OYAb-IKUX TPOTUTIPABHUX
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TaHb € OJTHNM i3 IPIOPUTETHIX 3aB/IaHb TPAaBOOXOPOHHMX opraHiB. [IpoTe Bucoknii piBeHb kpuMiHamizarii
HaceJeHHs YKpaiHH, BiICYTHICTb KBaTi(hiKOBaHUX Ka/IPiB Y MPABOOXOPOHHUX OPraHax, PyHYBaHHS CHC-
TEMU ToTiepe/KeH s i TpoMIIaKTUKY 37I0YNHIB, HU3bKA SIKICTh iX PO3KPUTTS Ta PO3CJi/yBaHHS CTBO-
PWIK THATPYHTS Uit CYTTEBOTO 301/IbIIEHHS KIJIbKOCTI Kpai’KOK MaiiHa rpoMajistiH, 0CO0JIMBO THX, 1110
BYUMHAIOTHCA HEMOBHOJIITHIMHY, 1 11e HaOyBae Aeasni Oi1bIn 3arpo3auBuX GopM. Y CTaTTi pO3TAAHYTO 0CO6-
JIMBOCTI TTPOBEJIEHH CJIITYOTO eKCIePUMEHTY 32 (haKTaMM KPaJiizKOK 4y»KOro MaiiHa TPOMaJIsiH, YYMHEHHX
HenoBHOITHIMU. HarosiommeHo Ha Tomy, 110 /1J1st 3a0e31e4eH s J0CTOBIPHOCTI BUCHOBKIB, SIKi OTPUMYHOTh-
s T yac mpoBeAeH s AOCAIIHUIBKMX Aiii, HeoOXiaHO, 106 YMOBH, y AKHUX IPOBOAUTHCA CIIIIUMil eKC-
MepPUMENT, OyJIn MaKCHUMaJIbHO HaGJIVKeHi 0 THX, Y SKUX BifOyBaaacst Mojis, 1o mnepesipserbest. Kpim
TOr0, HeOOXIIHO 3a0e3ITeYnTH HAJTEKHY OBHOTY il TOUHICTD BIATBOPEHHS CAMUX EKCTIEPUMEHTATIbHUX i,
AKi iHozi moTpiGHO BUKOHATH GaraTo pasiB, a TAKOX i3 BiAnoBiAHMME Bapianiamu. Bucnoexu. 3pobieno
BUCHOBOK, IO CJIM4UIT MA€ KPUTUYHO CTABUTHUCS JI0 PE3YJIBTATiB PO3CJi/[yBaHHS 3arajoM i MPOBEIEHO-
TO CJIYOTO eKCIEPUMEHTY 30KpeMa. HesBaskaioun Ha Te, 110 B OPraHi3alliiiHO-TAKTUYHOMY acreKTi 1151
pollecyasbHa Jiist € I0CUTb CKJIAIHOIO, 11 HEMOKJIMBO 3aMiHUTH JKO/[HOIO 1HINOIO CJIi9010 (PO3IIYKOBOIO)
nieio. Dikcarriio MpoBeIeHH s, OKPiM TIPOTOKOJIY, JOIJIBHO 3/[iICHIOBATH 3a I0IIOMOr0I0 hoTorpadyBamHst
Ta Bizteosamnucy. KoxHa npomecyanbHa Jiist Mae IPOBOAMTUCS Ha BUCOKOMY piBHi. [lum Oye 3abesreuenuii
36ip Takoi KiJIbKOCTI 0Ka3iB, AKi y CBOIil CYKyMHOCTI He MOTJIM OM MiAAaTH CyMHIBY IPUYETHICTD BiAmO-
BIIHUX 0CI6 10 BANHEHOTO 3JI0UHHY.
Kiio4oBi ciioBa: Kpazixkka, HEITOBHOJIITHI, OpraHizaliisi, TAKTHKA, CJIIINN eKCIIEPUMEHT.
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CONTROL OF THE INVESTIGATOR’S CRIMINAL
PROCEDURE ACTIVITIES AS AN INTEGRAL PART
OF MANAGERIAL ACTIVITIES

Abstract. Purpose. The purpose of thearticleis tostudy the content of management of the investigator’s
procedural activities with regard to the exercise of control functions by managers. Results. The article
examines the particularities of control of criminal procedure activities of an investigator, which is
considered as a part of investigation management and reflects a legal management, the types thereof
are procedural control and organisational control. It is noted that since control is one of the functions
of public administration, the management of investigative activities is practically the control provided
by the higher departmental leadership and procedural supervisor, and accordingly, the management
of investigative activities in criminal procedure is represented by the procedural guidance of the prosecutor
and departmental control of the head of the investigative unit. The author proves that a prosecutor’s
procedural guidance is a type of managerial procedural activity, the object thereof is investigative activity
in criminal proceedings, which includes managerial and organisational elements (but relates exclusively
to a specific criminal proceeding in which the prosecutor is a procedural supervisor). Conclusions.
The management of investigative activities in criminal proceedings is represented by the procedural
guidance of the prosecutor and departmental control of the head of the investigative unit. The position
of the prosecutor in relations with the investigator in the course of procedural guidance corresponds
to the position of the organising manager. The departmental control of the head of the investigative
unit is one of the types of managerial activities, the object thereof is the investigator’s performance in
relation to criminal proceedings, which covers control of the compliance with the law by the investigator
and components that are implemented outside the criminal procedure. However, contrasting prosecutor’s
control (procedural guidance and supervision), it is carried out when the investigator fails to achieve
the set goal and is implemented in the following actions: directing investigators to fulfil the goals
and objectives of criminal proceedings; identifying shortcomings and correcting them. Judicial control
of the investigator’s procedural performance can be considered as passive control not related to
the functions of subordination.

Key words: managerial activities, criminal procedure activities, investigator, prosecutor, head
of an investigative unit, control, supervision.

1. Introduction

An important area of making criminal pro-
ceedings more effective is the improvement
of management in terms of control of criminal
procedure activities. Improvement of control
in the system of criminal proceeding will lead
to an increase in the efficiency of the actors
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involved in criminal procedure. These actors
are the investigator, who is subject to manage-
rial influence in the form of control and supervi-
sion. In addition, the basis of the investigator’s
performance is the management theory, since
the criminal procedure system is permeated
with managerial-subordinate relations, one
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of the participants thereof is the investigator. As
an object of managerial influence of "actors-man-
agers", the investigator also performs activities
that contain managerial and organisational
elements that are characteristic of managerial
influence, including control (for example, over
the execution of assignments). In other words,
the investigator in this case both is subject to
managerial influence and exercises managerial
influence. Elements of managerial activities in
relation to the investigator are manifested in
his/her relations with the prosecutor, the head
of the investigative unit and the investigat-
ing judge. However, the managerial relations
among these actors are somewhat confusing
and are not always clearly reflected in the sys-
tem of subordination and control, which neces-
sitates the study of the relations between these
managers in view of the methodological basis
defined in the management theory.

Researchers who study administration argue
that social management is present in any variant
of joint activity of people: in the state, public,
private, family activities (Kuzmenko, 2007).
Depending on an aspect of managerial activities
as the subject matter of research, the authors
focus on administration in the form of pub-
lic administration, control, guidance, etc. For
example, in the general theory of law, control
is associated with the management of certain
activities, systems, and processes (Khimicheva,
2004). V.S. Chaiko focuses on the provision
of information about the state of the con-
trolled object, feedback in management (based
on the information received, the actor makes
a management decision) (Chaiko, 2008).
D.V. Lisnyi studies the methodological foun-
dations of personnel management in internal
affairs bodies and testifies to the exercise of man-
agerial influence by the manager (supervisor)
on a certain object (personnel of the organisa-
tion) (Lisnyi, 2008). O.V. Khimicheva consid-
ers the conceptual foundations of procedural
control and supervision at the pre-trial stages
and argues that procedural control and super-
vision is an independent management func-
tion, which includes some levels such as:
statement, detection, analysis and evaluation
of deviations or trends leading to them, cor-
rection (Khimicheva, 2004). V.D. Sushchenko
argues that the formation of the management
goal is the definition of the desired, possible
and necessary state of the system, the process
of separating it from the impossible, undesira-
ble and unnecessary state of the system where
the possible state of the system must be com-
pared with the desired and undesirable state,
and the desired state of the system must be com-
pared with the possible and unnecessary, possi-
ble but undesirable state (Sushchenko, Pry-

siazhnyi, Kovalenko, 1999). Given the above
theoretical developments, it can be stated that
the relations of control of the criminal proce-
dure activities of an investigator as an integral
part of managerial activities are also of scientific
interest.

The purpose of the article is to study
the content of management of the investigator’s
procedural activities with regard to the exercise
of control functions by managers.

2. Control of the investigator’s perfor-
mance by the head of the investigative unit

The methodological basis of the investiga-
tor’s performance is implemented in the pro-
cedural guidance relations to which he/she is
a party. The managerial activities of an investiga-
tor and the management of investigative activi-
ties reflects a legal management, the types thereof
are procedural control, supervision, guidance
and organisation. Departmental management,
procedural control and procedural guidance can
be considered as separate types of management,
the actor thereof is the investigator.

Every activity is subordinated to
the achievement of a certain goal. Managerial
activities are particularly vivid in this regard,
as the organisation and direction of the activi-
ties of another entity is clearly subordinated to
the achievement of a certain result in the form
of an ultimate goal. Similarly, procedural con-
trol, supervision, and guidance of investigative
activities are aimed at effective pre-trial investi-
gation under the legislation in force. V.D. Sush-
chenko emphasises that the manager should use
such measures that stimulate the achievement
of goals and objectives, considering the goal-ori-
entation and goals of the system itself (Sush-
chenko, Prysiazhnyi, Kovalenko, 1999). The
author also notes that in social management,
the goal can never be identical to the result.
When interacting with the means of achieving
it, even when the goal is achieved, the result
includes other effects that do not coincide with
the initial intended result. Therefore, when
formulating a goal, potential effects should be
allowed for (Sushchenko, Prysiazhnyi, Kova-
lenko, 1999). For example, an investigator may
aim to complete the pre-trial investigation
at any cost but may not aim to comply with all
procedural rules, as their implementation has
a significant subjective component. In order to
avoid such excesses, the criminal justice system
provides for multi-level control.

In fact, the control function refers to one
of the mechanisms of social management, which
contains a number of elements: structural
and functional mechanism, structural and organ-
isational mechanism, mechanism of manage-
rial activities, mechanism of self-management.
The structural and organisational mechanism
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is formed by the elements of the social system:
elements of the manager, elements of the object
of management and manager-object (mana-
gerial) relations (Kuniev, 2006). The result
of the system’s functioning depends on: compli-
ance of the rules of activities with the set goal;
compliance of officials’ activities with the estab-
lished rules. The distinction between the con-
cepts of quality and efficiency helps to identify
problematic situations when the employee’s
conscientious performance of his/her duties
does not lead to the desired result, or, con-
versely, such a result is achieved only due to
violation of the established rules (Sushchenko,
Prysiazhnyi, Kovalenko, 1999). Therefore,
with regard to the activities of the investiga-
tor, it can be noted that its result depends on:
the relevance and sufficiency of the procedural
powers provided for by law to achieve the goal
of criminal proceedings and on the consistency
of the investigator’s performance with the pow-
ers prescribed.

Procedural  control and  supervision
at the pre-trial investigation has a number
of specific features that are determined by
the nature of the activities under control:
investigation of crimes, procedural independ-
ence of investigators, regulating of the limits
of influence on the activities of investigators
(Khimicheva, 2004). As a result of exercis-
ing control of an investigator, for example, by
the head of an investigative unit or a prose-
cutor, these actors obtain certain information
about the need to make certain adjustments
to the investigators’ activities, and, accord-
ingly, about the need to make certain decisions,
that is, departmental control has a somewhat
broader scope than the statement of whether or
not the tasks of the pre-trial investigation are
fulfilled.

In management theory, general managerial
functions are grouped into two types: cogni-
tive-programming (including analysis, prog-
nostication, planning) and organisational-reg-
ulatory (organising, regulating, controlling)
(Plishkin, 1999). Scholars associate this
grouping with the approach to the functions
of managerial activities as successive stages
(phases) of the managerial process (Kuniev,
2006). A direct example of the types of mana-
gerial functions in criminal proceedings is given
by S.V. Valov, who, in addition to the func-
tions of procedural control and management,
identifies the following functions of the head
of the investigative department: informational,
organisational and regulatory. Among the man-
agerial functions of the head of the investigative
department, the author underlines the analyti-
cal, prognostication, planning and accounting
functions, which, although directed to the exec-
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utors of procedural activities, are not regulated
by criminal procedure rules (Valov, 2006).

To sum up, it can be noted that one
of the functions of public administration is con-
trol, and the function of control is to preserve
the established public order. In other words,
the function is defined through the activities
that is specified - conducting a pre-trial investi-
gation. Therefore, the management of the inves-
tigator’s performance is carried out through
the control of the criminal procedure activities
of an investigator since the latter is thus con-
trolled and ensured by the higher departmental
management and procedural supervisor.

In order to determine the types of control
of the investigator’s performance, it is necessary
to consider the influence that the investigator is
subjected to in the course of criminal proceed-
ings. With regard to such influence, the focus
should be on judicial control, procedural guid-
ance of the prosecutor and departmental control.

In the criminal procedure theory, there is
a position on the multifunctionality of the court
in connection with the separation of its func-
tions of justice and judicial control. From this
perspective, the latter is auxiliary to justice.
This is proved by the legislator’s perspective
on the prohibition of a judge who decided on
the use of procedural coercion during the pre-
trial investigation to participate in the con-
sideration of this case in the future (Melnik,
2004). However, it should be noted that judicial
control is carried out mainly on the initiative
of the "controlled" participant, the investigator;
the court does not proactively manage the inves-
tigator’s performance, does not give guidelines,
does not apply sanctions to the investigator,
and therefore judicial control is passive.

3. Particularities of control of investiga-
tive activities

Control  of  investigative  activities
in criminal procedure is represented by
the prosecutor’s functions (prosecutorial con-
trol, prosecutorial supervision and procedural
guidance) and departmental control of the head
of the investigative unit.

When considering the influence of the prose-
cutor on the investigator’s procedural activities,
it is necessary to dwell on an issue of freedom
and independence of procedural decision-mak-
ing. Analysing the discretion in decision-mak-
ing in criminal proceedings, proceduralists note
that the scope of possible prosecutorial dis-
cretion during pre-trial proceedings is greater
than the scope of investigator’s discretion, since
the prosecutor is entitled not only to choose
a decision at his/her own discretion, but also to
express disagreement with the decisions of inves-
tigators. In case of disagreement, the prosecutor
may cancel the investigator’s decision, with-
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hold consent to the investigator’s application
to the court for permission to conduct certain
investigative actions, or not authorise cer-
tain investigative actions (Lupinskaia, 2006).
Therefore, a decision in criminal proceedings
is an act expressed in the procedural form
established by law, in which the investigator,
within his/her competence, in accordance with
the procedure established by law, answers legal
issues arising in the case and expresses the will
of the authorities regarding actions resulting
from the established circumstances and provi-
sions of law aimed at achieving the objectives
of criminal proceedings (Boikov, Karpec, 1989).

LI. Shulhan defines procedural guidance
as the organisation of the pre-trial investi-
gation process, determination of its direc-
tion, coordination of procedural actions
of investigative and operational units, as well
as ensuring compliance with the requirements
of the laws of Ukraine during the receipt of evi-
dence and making procedural decisions during
the pre-trial investigation of a specific, indi-
vidual criminal proceeding (Shulhan, 2016).
According to the author, the prosecutor must
have the entirety of the evidence collected in
criminal proceedings and be convinced of its
admissibility, reliability and legality. The pro-
cedural supervisor has full access to documents
and other information contained in the criminal
proceedings. It has the right to appoint audits
and inspections, make procedural decisions in
cases provided for by the CPC of Ukraine, com-
mission investigative actions and covert inves-
tigative (detective) actions, give instructions
on their conduct and participate in them, and,
where necessary, personally conduct investiga-
tive actions. However, the prosecutor should
not perform the functions of an investigator,
but only organise the process of investigating
criminal proceedings. The prosecutor’s proce-
dural guidance of the pre-trial investigation is
an effective way to ensure the legality of actions
and decisions of the pre-trial investigation bod-
ies (Shulhan, 2016). Therefore, it can be noted
that the position of the prosecutor in relations
with the investigator corresponds to the posi-
tion of the organising manager.

Some scholars deny a managerial nature
of the prosecutor’s activities in relation to
the investigator’s performance in criminal
proceedings. For example, in his publication,
V.V. Pavlovskyi states as if it were a well-known
provision that prosecutorial supervision differs
from control in that it does not contain ele-
ments of direct order and management, such
as the cancellation of legal acts, imposition
of an obligation on pre-trial investigation bod-
ies to perform a particular action, imposition
of sanctions, etc. He notes that the prosecu-

tor’s intervention in the activities of supervised
bodies is permissible only in order to establish
violations of the law, the causes of violations
and the conditions that contributed to such vio-
lations (Pavlovskyi, 2015). However, it should
be noted that such statements are in a signifi-
cant minority among criminal procedure theo-
rists. The majority of proceduralists agree with
the managerial nature of the prosecutor’s influ-
ence on the investigator’s performance, which
does not exclude the critical attitude of some
of them in this regard. Therefore, the prosecu-
tor’s procedural guidance is one of the types
of managerial procedural activity, the object
of which is the investigator’s performance in
criminal proceedings, which includes manage-
rial and organisational elements.

Another type of managerial activities
aimed at the investigator is departmental con-
trol of the head of the investigative unit. With
regard to departmental control, heads of pre-
trial investigation bodies have organisational,
control and procedural powers. The organ-
isational powers of the head of the relevant
pre-trial investigation body are determined by
departmental regulations (Kovalov, 2014). The
legal literature emphasises the important place
of departmental control "in the system of super-
vision over the observance of human rights
and freedoms in the process of exemption from
criminal liability" (Kozak, 2005).

M.A. Pohoretskyi argues that the head
of the investigative department exercises pro-
cedural and administrative control of both
the organisation of criminal investigation in
general in his/her unit and in each specific crim-
inal case under proceedings by investigators
of the department, and that the term "control”
enshrined in Article 114-1 of the CPC of 1960
is not entirely appropriate, as it does not reflect
the reality (Pohoretskyi, 2002). In the current
CPC of Ukraine, the scientist’s position was
partially implemented in Article 39, Part 1
thereof establishes that the head of the pre-trial
investigation body organises the pre-trial inves-
tigation but does not control it.

Z.M. Onishchuk proposes to give the head
of the investigative department additional pow-
ers: to cancel illegal or unreasonable decisions
of investigators subordinate to him/her, to
remove an investigator from further investiga-
tion if he violates the law during the investiga-
tion; to transfer the case from one investigator
to another in order to ensure the most complete
and objective investigation of the case (Onish-
huk, 1964).

Opponents of expanding the powers
of the head of the investigative department as
regards the right to cancel illegal and unjustified
decisions of investigators suggest that the law

1
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should only clarify and enshrine his/her duty to
immediately contact the prosecutor if an illegal
and unjustified decision of an investigator is dis-
covered. Granting the head of the investigative
department the power to cancel the said deci-
sions of the investigator would reduce prose-
cutorial supervision to supervision of the head
of the investigative department rather than
the investigator and would significantly narrow
the procedural independence of the investigator
(Seleznev, 1999).

In our opinion, departmental control
of the investigator’s performance is actually
combined (constitutes a single mechanism)
with procedural guidance, which consists in
organising the most efficient conduct of the pre-
trial investigation. However, the intervention
of the head of the investigative unit is neces-
sary only when the investigator fails to achieve
the goal. The essence of his/her leadership is
that the head of the investigative unit:

— directs investigators to fulfil all goals
and objectives of criminal proceedings using
the powers vested in him/her;

— identifies shortcomings (checks materi-
als on verification of crime reports and materials
of criminal proceedings, approves the initiation
of a petition by the investigator before the court
to make a number of decisions);

— corrects the identified deficiencies
(takes the criminal case from the investigator
and transfers it to another investigator, cancels
an illegal and unjustified decision of the inves-
tigator, gives instructions to the investigator,
removes the investigator from further investi-
gation) (Pobedkin, Novikov, 2010).

That is, the departmental control of the head
of the investigative unit is one of the types
of managerial activities, the object thereof is
the investigator’s performance in relation to
criminal proceedings, which covers control
of the compliance with the law by the investiga-
tor and guidelines for directing activities in case
of shortcomings identified in the investigator’s
performance and components that are some-
times outside the criminal procedure.

4. Conclusions

The management of investigative activities
reflects a legal management, the types thereof
are procedural control (supervision, guidance)
and organisational control and organisational
control. Moreover, control is one of the functions
of public administration, since the function of con-
trol is to maintain the established state order,
therefore the management of investigative activ-
ities is the control provided by the higher depart-
mental leadership and the procedural supervisor.

The management of investigative activities in
criminal procedure is represented by the proce-
dural guidance of the prosecutor and departmen-
tal control of the head of the investigative unit.
The position of the prosecutor in relations with
the investigator in the course of procedural guid-
ance corresponds to the position of the organising
supervisor. A prosecutor’s procedural guidance is
atypeof managerial procedural activities, the object
thereof is investigative activity in criminal pro-
ceedings, which includes managerial and organi-
sational elements (but relates exclusively to a spe-
cific criminal proceeding in which the prosecutor
is a procedural supervisor). The departmental con-
trol of the investigator’s performance is combined
(constitutes a single mechanism) with procedural
guidance, which is to organise the most efficient
conduct of the pre-trial investigation. The depart-
mental control of the head of the investigative
unit is one of the types of managerial activities,
the object thereof is the investigator’s perfor-
mance in relation to criminal proceedings, which
covers control of the compliance with the law by
the investigator and components that are imple-
mented outside the criminal procedure. How-
ever, contrasting prosecutor’s control (procedural
guidance and supervision), it is carried out when
the investigator fails to achieve the set goal and is
implemented in the following actions: directing
investigators to fulfil the goals and objectives
of criminal proceedings; identifying shortcomings
and correcting them. Judicial control of the pro-
cedural investigator’s performance can be consid-
ered as passive control not related to the functions
of subordination.
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KOHTPO.Ib 3A KPUMIHAJIBHOIO ITPONECYAJIPHOIO JIAJIBHICTIO
CJII40ro 4K CRIAJOBA YACTUHA YIIPABJAIHCBKOI AIAJIbHOCTI

Anoranisi. Mema. Metoto cTaTTi € AOCHIPKEHHST 3MICTY YIPaBJIiHHS MPOIECYATbHOIO [isIbHICTIO
CJIYOTO 10/I0 peasizailii HyHKIi KOHTPOJIbHUX [OBHOBaKeHb cy0’ektamu yupasiinus. Pesyaomamu.
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Y cTarTi po3riIsIaoThC 0COOIMBOCTI KOHTPOJTIO 32 KPUMIHAIBHOIO TIPOIECYATLHOIO AiSTBHICTIO CITiYO0r0,
SKUI MO3UILIOHYEThCS K YACTHHA YIIPABJIiHHSI CIIIUO0 [iSUIBHICTIO Ta € BiI0OPasKEHHSIM TIEBHOTO IIPaBO-
BOTO MEHE/KMEHTY, BUJIAMHU SKOTO € TIPOIECYAIbHUIT KOHTPOJIb Ta OPraHizallifiHIii KOHTPOJIb. 3a3HAYCHO,
1[0 OCKiJIBKYM KOHTPOJIb € OJIHI€I0 3 (DYHKITII /IEPKABHOTO YIIPABIIHHS, TO YIPABJIIHHS CITiIOI0 TisIbHICTIO
HPAKTHYHO HOJISATAE B KOHTPOI, SIKMii 3a0€311e4y€ThCs BULIUM BiZIOMUMM KEPIBHUITBOM i MPOIECYaIbHUM
KepiBHUKOM. Bi/IIoBiZiHO, YIIPaBIiHHA CJIi/[UOI0 AISJIBHICTIO Y KPUMiHATILHOMY IIPOIIeci TIpejicTaBIeHe Ipo-
1leCyaIbHUM KePiBHUIITBOM ITPOKYPOPA Ta BiZIOMUYMM KOHTPOJIEM KepiBHUKA CJTiraoro miaposimny. losezeno,
1[0 [POIIECyalibHe KePIBHUITBO IIPOKYPOPa € BUIOM YIIPABIIHCHKOI MPOIECYaNbHOI AisiIbHOCTI, 06'€KTOM
SIKOI € CJIiTua STbHICTD 100 KPUMIHATIBHOTO ITPOBAJIKEHHS, 110 BKJIIOUAE KEPiBHI Ta OpraHisalliiiti eJe-
MeHTH (TIPOTe CTOCYETHCS BUKIIOYHO KOHKPETHOTO KPUMIHAIIBHOTO MPOBA/UKEHHS, Y SKOMY TeBHHI IIPO-
KypOp € TIPOIleCyalbHUM KepiBHUKOM). Bucnoexu. YpaBmiHHS CJTUOIO MiS/BHICTIO Y KPUMiHATBHOMY
Mpolieci mpecTaBieHe TPOIeCyalbHUM KEPIBHUIITBOM TIPOKYpPOpa Ta BiIOMYUM KOHTPOJIEM KEPiBHUKA
cairaoro mizpo3iny. [lo3urtis mpokypopa y BiHOCHHAX 3i CJIYMM Y X0/ MPOIECYATBHOTO KePiBHUIITBA
BIZITIOBI/Ta€ O3MII1 KepiBHUKa-opradizaTopa. Bimomunii KoHTpoIb KepiBHUKA CITAIOTO TiAPO3/INY € OTHIM
i3 BUAIB yIPaBJIIHCHKOI is/IBHOCTI, 00'€KTOM AKOI € AiAIbHICTD CII1IY0r0 MO0 KPUMIHATBHOTO MPOBA/IKEH-
H, 110 OXOIUIIOE KOHTPOJIIOBAHHS 3a JI0TPUMAHHSAM 3aKOHHOCTI CJI/TYMM Ta CKJIQJHUKH, SIKi Peasi3yloTbes
mo3a ceporo KpuMiHaTbHOTO TIpotiecy. OfHaK, Ha BiIMIHY BiZi KOHTPOJIO TIPOKYpaTypH (TIPOIeCyagTbHOTO
KepiBHUIITBA Ta HATJISAY ), KOHTPOJIb JISLILHOCTI CJITYOTO 3/IIHCHIOETBCS, KOJIU CJITYUI CBOEIO isIbHICTIO
He JIOCSITAE TIOCTABJIEHOI METH, 1 PeaIi3YEThCS B TAKUX JIiSIX: CIIPSIMOBYBAHHI CJTiTYMX HA BUKOHAHHS 11iJTeit
i 3aB/1aHb KPUMiHAJIBHOTO CYZI0YNHCTBA, BUSBJICHHI HEJIOMKIB Ta ix BumpasieHHi. [1lo crocyeTrses cymoBoro
KOHTPOJIIO 32 TIPOIECYATbHOIO AISJIBHICTIO CJIIYOTO, TO HOro MOXKHA MO3UIIIOHYBATU K TTACUBHUN KOHTP-
0JIb, He TIOB'sI3aHUT i3 (PYHKIISAMU MiITOPSIIKYBAHHS.

Kmouogi cioBa: ynpasJiHChKa Jis/IbHICT, KPUMiHATBHA MTPOIECYaIbHA MSTTbHICTD, CTIIYN, TTPO-
KypOp, KePiBHUK CJI/TYOTO TiJPO3/1IY, KOHTPOJIb, HATJISIL.
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PARTICULARITIES OF ESTABLISHING

THE FACT OF A PERSON’S CONCEALMENT

FROM INVESTIGATION AS A BASIS FOR PUTTING
ON THE WANTED LIST

Abstract. Purpose. The purpose of the article is to formulate new and improve the existing legal
and organisational measures regarding the activities of authorized bodies in case of evasion of a suspect or
an accused person from participation in criminal proceedings. Results. The article underlines an imbalance
between the provisions governing the same procedure, in particular, with regard to determining the type
of search for persons (on the territory of Ukraine and international search) due to different grounds for
their notification, and, accordingly, the use of the fact of being put on the wanted list as a ground for
applying criminal proceedings in absentia. Putting a suspect on the wanted list does not automatically
mean that he or she is evading the investigation (this is also confirmed by the concept of "search” and its
tasks), it is necessary to establish the existence and intentional nature of these actions, as well as that
the person has committed certain actions to conceal his or her whereabouts from the investigation or
court, and that measures are being taken to establish his or her whereabouts. The latter is particularly
relevant, since in each case of consideration of a motion for a special pre-trial investigation, the court pays
attention to such circumstances. This is due to the existence of a number of problems related to the search,
which are caused by various reasons. Conclusions. The author concludes that a person’s concealment from
the investigation should be understood as any intentional actions committed by a person with the aim
of evading criminal liability for a crime, which forces law enforcement bodies to take measures to find
and apprehend the offender (failure to appear without good reason when summoned to an investigator or
court, non-compliance with the conditions of a measure of restrain, change of identity documents, change
of appearance, transition to an illegal position, imitation of death, etc.) The indication that the prosecution
shall prove that the search is ongoing will allow, in the case of a domestic search, to determine the scope,
nature and effectiveness of the prosecution’s actions to establish the location of the suspect, accused
and the probable cause of his or her absence, and in cases of international search, in addition to the above-
mentioned, to obtain confirmation that this search is ongoing.

Key words: criminal proceedings in absentia, special pre-trial investigation, grounds, a person’s
concealment from the investigation, putting on the wanted list.

1. Introduction

Following the institution of criminal pro-
ceedings in absentia into the pre-trial investi-
gation system, its application and regulatory
framework are being improved comprehen-
sively. Due to the large number of scientific
and other works, and, consequently, the diver-
sity of their methods, there is already a certain
scientific body of work that is of significant
theoretical and practical importance. How-
ever, this diversity not only enriches, expands,
and supplements scientific knowledge quantita-
tively and qualitatively, but also increases ter-

© D. Shumeiko, 2023

minological inconsistency, enabling numerous
contradictions in scientific approaches to exist
simultaneously, which complicates the work
of law application and to some extent affects
the chaotic nature of legislative initiatives.
For example, one of the problematic issues in
the practical implementation of the mecha-
nism of special pre-trial investigation in terms
of determining the grounds for conducting
criminal proceedings in absentia is the estab-
lishment of the fact of evasion from the inves-
tigation. One of the conditions for a special
pre-trial investigation is to put a person on
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the "international wanted list" (Article 297-4
of the CPC of Ukraine), but according to
the CPC, Article 281, Part 1, the investigator
or prosecutor announces a person "wanted".
In other words, there is a certain imbalance
even between the perception of terminology
in the provisions governing the same proce-
dure (for example, an international wanted
list is issued after a wanted list is issued on
the territory of Ukraine and a number of doubts
arise that it can be established for certain that
the person is in the occupied territory and not
abroad, which significantly changes the grounds
for the wanted list and its type). Moreover,
a ground for announcing a wanted list during
the pre-trial investigation such as "the suspect’s
whereabouts are unknown" may occur both
if the suspect evades the investigation and if
his or her whereabouts are not established for
other reasons, but the meaning of the concepts
of "evasion of investigation or trial" and "eva-
sion of criminal liability" is subjectively deter-
mined by the investigator or prosecutor in each
case, which is a matter of dispute and the basis
for various types of appeals against the actions
of the prosecution. Therefore, the mechanism
of criminal proceedings in absentia should
include not only a system of knowledge and sci-
entific positions, but also an objective assess-
ment of the legal, social and political situation
and the potentials of legal means to ensure
the fulfilment of the tasks of criminal proceed-
ings in case of evasion of the suspect or accused
from participation in the proceedings, as well as
identification of directions and ways to improve
legislation and law application.

A number of scholars have considered
the issue of compliance with the content
of the terms, their use in certain situations, when
a person is announced wanted. O.0. Dudorov
and Ye.O. Pysmenskyi study the content
of the concept of "evasion from pre-trial investi-
gation” in the context of exemption from crimi-
nal liability due to the expiration of the statute
of limitations (Dudorov and Pysmenskyi, pp.
87-99); V.V. Zuiev defines a clear mechanism for
putting a person on the international wanted list
as criminal procedural guarantees of a person’s
rights in international cooperation in crimi-
nal proceedings (Zuiev, 2017, pp. 112-114);
L. Hloviuk considers the fact of absence of a sus-
pect or accused as a ground for commencing
a pre-trial investigation in absentia in the crim-
inal proceedings of Ukraine (Hloviuk, 2015, pp.
16-25). That is, various scholars have expressed
the opinion that the term evasion of a person
from the investigation (as a ground for put-
ting him/her on the wanted list) is used, but
have not considered its content in the context
of criminal proceedings in absentia.
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The purpose of the article is to formulate
new and improve the existing legal and organ-
isational measures regarding the activities
of authorized bodies in case of evasion of a sus-
pect or an accused person from participation in
criminal proceedings.

2. Particularities of establishing the fact
of a person’s concealment from the investigation

Putting a suspect on the wanted list does
not automatically mean that he or she is evad-
ing the investigation (this is also confirmed
by the concept of "search" and its tasks), it is
necessary to establish the existence and inten-
tional nature of these actions, as well as that
the person has committed certain actions to
conceal his or her whereabouts from the inves-
tigation or court, and that measures are being
taken to establish his or her whereabouts. The
latter is particularly relevant, since in each case
of consideration of a motion for a special pre-
trial investigation, the court pays attention to
such circumstances. This is due to the existence
of a number of problems related to the search,
which are caused by various reasons. Annually
the units of the National Police of Ukraine search
for about 30 thousand people, and the number
of wanted persons has increased significantly
as a result of hostilities and the evacuation
of citizens (their movement within the country
and abroad). In most cases, the concealment
of a suspect (accused) leads to the suspension
of pre-trial investigation or court proceedings.
Practice shows that the accumulation of such
criminal proceedings in which the suspect
(accused) is wanted leads to the fact that no one
is actually searching for such persons. Investi-
gators and operational units of law enforcement
bodies formally take certain measures aimed
at establishing the whereabouts of wanted per-
sons, which do not lead to the desired result.
An analysis of the materials of the activities
of law enforcement bodies on the organisation
of the search for persons and the establish-
ment of their whereabouts shows the follow-
ing main shortcomings: the formal issuance by
the investigator of a resolution to put a suspect
on the wanted list without proper organisation
of the actual search; entrusting the search for
a suspect to operational units without proper
control by the investigator over the content
and results of the search; formal implementa-
tion by operational units of measures to iden-
tify the wanted person in the absence of proper
interaction with pre-trial investigation author-
ities and exchange of relevant information on
the circumstances of the search; failure of inves-
tigators to take appropriate procedural meas-
ures in case of establishing the whereabouts
of a person concealment from pre-trial investi-
gation and court; unreasonable delay in opening
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or unreasonable closure of an operational search
case of the relevant category and deregistration
of wanted persons without appropriate consent
of the investigative units; choosing a measure
of restrain not related to custody against a sus-
pect or accused person whose whereabouts have
been established etc. (Lysenko, 2017). In addi-
tion, these organisational problems are related
to the existence of a number of problems in
the regulatory framework for these processes.

3. Problematic issues of proving a sus-
pect’s intent to evade criminal liability

One of the unresolved issues has been iden-
tified the problem (Shumeiko, 2019, pp. 88-93)
of proving the suspect’s intent to evade criminal
liability, because in any case, the person will try
to avoid such a formulation and will insist that
the reasons for his or her absence, inaccessibility
to the investigation and court are different, for
example, fear for his or her life, lack of faith in
the justice system, receiving threats, etc. There-
fore, it is only possible to make an assumption
about the true purpose of such person’s actions,
which is almost impossible to find out for sure,
moreover in cases where there is no suspect.
From the content of the analysed and other
examples of judicial practice, it is clear that
the purpose of concealment, "evasion of crim-
inal liability" is not separately investigated
and established, the entire formula defined by
the legislator is applied, that is, "concealment
of a suspect with the aim of evading criminal
liability". For example, the ruling of the inves-
tigating judge should contain a separate struc-
tural element of the document "On the fact
of the suspect’s concealment from the investi-
gation and court” (Decision of the investigat-
ing judge of the High Anti-Corruption Court,
2020), but in practice there are no examples
when it has been established that the suspect
concealed from the investigation and court but
not for the purpose of evading criminal liability
(and therefore there are no grounds for a special
pre-trial investigation).

0.V. Sachko is sceptical regarding the above
legislative formula: it is logical to assume that
"the statement of circumstances that the sus-
pect conceals from the investigation and court
authorities in order to evade criminal liability"
has signs of legal fiction. First, it is possible to
find out the purpose of the person in general, as
well as the purpose of "evasion of criminal lia-
bility," only when interrogating such a person or
obtaining other information from him/her (for
example, by listening to his/her conversations),
but at the same time knowing where such a per-
son is. Second, if a person is in absconding, his
or her whereabouts are unknown, and therefore
it is virtually impossible to find out the purpose
of his or her concealment (Sachko, 2019, p. 218).

So what exactly is the significance of proving
the purpose of the absconding suspect — evasion
of criminal liability, as provided for in the CPC
of Ukraine, Article 297-2, part 2? What other
purpose of concealment can there be and what is
its significance for making a decision to conduct
a special pre-trial investigation? How can such
purpose be established with certainty since it is
subjective and there is no direct communication
with the suspect? If it is a matter of a person’s
fear for his or her safety or life, the law provides
for mechanisms to ensure security for such per-
sons. "Disbelief in justice", "political reprisals"
and other subjective motives cannot be con-
sidered in the absence of relevant evidence
(Shumeiko, 2019, pp. 88-93).

This subjective assessment is not removed
from the text of the CPC of Ukraine,
Article 297-2, part 2, but at present, the ground
is also defined as the presence of information
that the suspect has left and /or is in the tempo-
rarily occupied territory of Ukraine, in the ter-
ritory of the state recognised by the Verkhovna
Rada as the aggressor state with the aim of evad-
ing criminal liability and /or information about
being put on the international wanted list, that
is, this ground can already be confirmed by
establishing objective facts, unlike the ground
of "the purpose — evasion of criminal liability".
It should be noted that the purpose of "evasion
of criminal liability" is specified by the legisla-
tor only for cases of special pre-trial investiga-
tion and apprehension by an authorised official
(Article 208 of the CPC of Ukraine). According
tothe CPC of Ukraine, Article 208, part 1, clause
3, an authorised official has the right to appre-
hend a person suspected of committing a crime
punishable by imprisonment without a ruling
of the investigating judge or court only if there
are reasonable grounds to believe that a per-
son suspected of committing a grave or espe-
cially grave corruption crime (but only those
that are within the jurisdiction of the NABU)
may abscond with the intent to evade crimi-
nal liability. This also raises the question: what
other purpose, other than evasion of criminal
liability, may such a person intend to abscond
for and whether this purpose is relevant for
the decision to apprehend him/her in accord-
ance with Article 208 of the CPC of Ukraine?
The purpose of the application of measure
of restrain (Drozd, Ponomarenko, Vakulenko,
2017, pp. 34-35) is to prevent attempts to con-
ceal from pre-trial investigation and/or court
(CPC of Ukraine, Article 177, part 1, para.1)
without indicating evasion of criminal lia-
bility, and according to the CPC of Ukraine,
Article 186, part 2, paragraphs 2, 3, a measure
of restrain in the form of detention may be
applied only if (except for the grounds provided
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for in Article 177 of the CPC of Ukraine) it
is proved that, while at large, the person con-
cealed from the pre-trial investigation body or
court (Criminal Procedure Code of Ukraine,
2012). According to the CPC of Ukraine,
Article 189, Part 4, the investigating judge or
court shall refuse to grant permission to appre-
hend a suspect or accused person for the pur-
pose of compelled appearance unless the pros-
ecutor proves that the circumstances specified
in the motion for a measure of restrain indicate
that there are grounds for keeping the suspect
or accused in custody, and there are sufficient
grounds to believe that the suspect or accused
abscond from the pre-trial investigation or
court. Other cases that require the establish-
ment of the fact of a person’s concealment also
do not provide for the purpose of such actions
(CPC of Ukraine, Article 249, part 4). The
wording "with the purpose of evading crimi-
nal liability" is also not used. We assume that
the wording "abscond for the purpose of evading
criminal liability" was reproduced in the CPC
of Ukraine, Article 297-1, part 4 in accord-
ance with the purpose of the law that amended
the CPC of Ukraine, but without harmonisation
with other provisions of the CPC of Ukraine
and without assessing possible problems of law
application.

A person who evades investigation or trial
is a person known to these authorities (as evi-
denced by the materials of a criminal case) as
having committed a certain crime and taken
actions to conceal his or her whereabouts from
the investigation or trial. The statute of limita-
tions is personalised, and therefore, a person’s
evasion from the investigation can only be said
to have occurred when the investigation is con-
ducted in relation to a specific person. Therefore,
evasion can be said to have occurred in relation
to a person who is aware that an investigation is
being conducted against him or her, i.e. the per-
petrator has been identified and measures are
being taken to establish his or her whereabouts
(Resolution of the Supreme Court, 2019),
including a search for him or her.

One of the conditions for a special pre-trial
investigation is to put a person on the wanted
list, but Article 297-4 of the CPC of Ukraine
stipulates that the investigating judge shall
dismiss the motion for a special pre-trial inves-
tigation unless the prosecutor or investigator
proves that the suspect is ... on the international
wanted list, however, according to the CPC,
Article 281, part 1, if during the pre-trial inves-
tigation the suspect’s whereabouts are unknown
or the person is in the temporarily occupied ter-
ritory of Ukraine or outside Ukraine and does
not appear without good reason at the summons
of the investigator or prosecutor, provided
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that he or she has been duly notified of such
a summons, the investigator or prosecutor shall
announce him or her wanted. Since the interna-
tional wanted list is announced after the wanted
list is announced on the territory of Ukraine,
this significantly changes the grounds for
the wanted list and its type.

Therefore, in order to harmonise the legal
provisions relating to the institution of special
pre-trial investigation and prevent unequal
understanding of the law, it seems appropriate
to amend a number of provisions of the CPC to
be read as follows:

— Article 297-2, part 4: Information on
putting a person on the wanted list, measures
and actions taken for the purpose of search;

— Article 297-4, part 1: The investigat-
ing judge shall dismiss the motion for a special
pre-trial investigation unless the prosecutor
or investigator proves that the suspect evades
appearing at the summons of the investigator,
prosecutor or court summons of the investigating
Judge or court (failure to appear without a valid
reason more than twice), is put on the wanted list
and actions are being taken to search for him/her;

— Article 297-4, part 3, para. 3: Repeated
application for a special pre-trial investigation
to the investigating judge in the same crimi-
nal proceedings is not allowed, unless there are
new circumstances confirming that the suspect
evades appearing at the summons of the investi-
gator, prosecutor or court summons of the inves-
tigating judge, court (failure to appear without
a valid reason more than twice) and is put on
the wanted list and actions are being taken to
implement it;

— Article 323, Part 3: a trial in criminal
proceedings concerning the offences referred to
in this Code, Article 297-1, part 2, may be con-
ducted in the absence of the accused, except for
aminor who evades the summons of an investiga-
tor, prosecutor or court summons of an investigat-
ing judge, court (failure to appear without a valid
reason more than twice) (special court proceed-
ings) and is put on the wanted list and actions are
being taken to implement it;

— Article 193, part 6: The investigat-
ing judge or court may consider a motion for
a measure of restrain in the form of detention
and impose such a measure in the absence
of the suspect or accused only if the prosecu-
tor, in addition to the grounds provided for in
Article 177 of this Code, proves that the suspect
or accused is put on the wanted list and actions
are being taken to implement it.

4. Conclusions

A person’s concealment from the investi-
gation should be understood as any intentional
actions committed by a person with the aim
of evading criminal liability for a crime, which
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forces law enforcement bodies to take measures
to find and apprehend the offender (failure to
appear without good reason when summoned
to an investigator or court, non-compliance
with the conditions of a measure of restrain,
change of identity documents, change of appear-
ance, transition to an illegal position, imitation
of death, etc.) The indication that the prosecution

shall prove that the search is ongoing will allow,
in the case of a domestic search, to determine
the scope, nature and effectiveness of the prosecu-
tion’s actions to establish the location of the sus-
pect, accused and the probable cause of his or her
absence, and in cases of international search, in
addition to the above-mentioned, to obtain con-
firmation that this search is ongoing.
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OCOBJNBOCTI BCTAHOBJIEHHS ®AKTY IIEPEXOBYBAHHA OCOBU
BIJI CJII/ICTBA AK IIIJICTABU OTOJIOIIEHHA B PO3UIVK

Anoranisa. Mema. Metoto crarti € (OpPMYJIIOBaHHS HOBUX 1 BJIOCKOHAJICHHSI HasBHUX IPABOBUX
Ta OPTaHi3aIlitHuX 3aX0JIiB MO0 AisTbHOCTI YIOBHOBAKEHUX OPraHiB y BUIMAKY YXHUJIEHHS TTiI03pioBa-
HOT0, 0OBMHYBAYEHOTO Bijl YUacTi B KPUMIHAIBHOMY NPOBA/KeHHI. Pesyavmamu. Y craTTi 3a3HaYeHO,
1[0 CHOCTEPITAEThCs ANCcOANAHC MiZK HOPMaMH, AKi PErIaMeHTYIOTh OIHY I Ty caMmy MpOIEAyPY, 30Kpe-
Ma 110/I0 BU3HAYEHHs BUAY PO3IIYKY 0ci6 (Ha Teputopii YKpaiHu Ta MiKHAPOAHOIO PO3IIYKY), Y 3B 3Ky
3 PI3HNMM TIICTaBaMM X OTOJIOIMIEHHS Ta, BITIOBIHO, BUKOPUCTAHHS (DAKTy OTOJIOMIEHHS B PO3IIYK
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K MIJICTaB JUUI 3aCTOCYBAHHS 3a0YHOTO KPUMiHAJILHOTO MPoBa/pKeHH:. OroJIonieH s Mi/[03pI0BAHOTO
B PO3IIYK aBTOMATHMYHO He 03HAYAE HOTO YXUJIEHHS Bij cifctBa (115 MO3MUILIST TAKOK ATBEP/IKYEThCS
HOHSTTAM <PO3IIYK» 1 HOTO 3aBIAHHAMM ), TIOTPIOHO BCTAHOBUTU HASIBHICTD Ta YMUCHUI XapaKTep [UX
JTiH, a TaKOJK Te, 10 0coba BYMHKIIA TIEBH /il 3 METOIO MPUXOBYBaHHsI MiCIlsI CBOTO TiepeGyBaHHs BifT CJIij-
cTBa abo Cyy, Mo 3MHCHIOIOTHCS 3aX0/IH, CTIPSIMOBAHI Ha BCTAHOBJIEHH ii Micie3Haxo/ukeHHsa. OcTanHe
0C00JIMBO AKTYAJILHO, aJlKe B KOXKHOMY BUIJIKY PO3IJISILY KJIONOTaHHS PO 3IHICHEHHS CHEIiaIbHOrO
JI0CYJIOBOTO PO3CJI/IyBaHHSI CyJl 3BePTaE yBary Ha Taki o6craButu. lle MOSICHIOETHCS HASIBHICTIO HU3KU
1pobJieM, TIOB'I3aHKX i3 PO3LIYKOM, 110 3yMOBJIEH] pisHUMU TpudunHaMu. Bucrosxu. 3pobieHo BUCHO-
BOK, 1[0 i/l IEPEXOBYBAHHAM 0COOM Bijl CIICTBA BAPTO PO3yMiTU Oyib-sIKi YMUCHI /1il, BUMHEH] IEBHOWO
0€00010 3 METOIO YHUKHYTH KPUMiHAIBHOT BIITOBIAIbHOCTI 32 BANHEHHH 3JT0YIH, II0 3MYIITYE TPaBOOXO0-
POHHI OpraHy BXKMUBATH 3aX0/[iB, CIIPSIMOBAHUX Ha PO3IIYK i 3aTpHUMaHHs pasornopyinHuka. Ile, 30kpema,
Hes'siBjieHHs 6€3 MOBaKHUX IPUYUH 32 BUKJIUKOM JI0 CJAY0r0 abo Cy/y, HEJOTPUMAHHSI YMOB 3a1100iK-
HOTO 3aXO]Ly, 3MiHa IOKYMEHTIB, IKi OCBIAIYIOTh 0COOY, 3MiHa 30BHIIHOCTI, EPEXij Ha HeJieraabHe CTa-
HOBHUIIIE, iMiTallist cBOET cMepTi ToIo. BKasiBKka Ha 000B'I3KOBICTH I0BEIEHHS CTOPOHOK OOBUHYBAaUeHHS
TOTO, 10 PO3NIYK 3AIHCHIOETHCH, JaCTh 3MOTY B Pasi BHYTPIIIHbOAEPKABHOIO POSIIYKY 3'CyBaTH 00CST,
XapakTep i pe3yJIBTaTHBHICTb /il CTOPOHI OOBUHYBAYEHHSI 1010 BCTAHOBJIEHHSI MiCI[Sl 3HAXOJUKEHHSI TIi[T-
03PIOBAHOTO, OOBUHYBAYEHOTO Ta BIPOTIIHY TIPHYHHY HOTO BiICYTHOCTI, 8 B pasi MizKHAPOIHOTO PO3IITYKY,
OKPIM 3a3HAUEHOT0, — OTPUMATH MiATBEPKEHHS, 1110 TaKUii PO3IIYK 3/IHCHIOETHCS.

KimouoBi cioBa: 3a0ute KprMiHAJTbHE TPOBA/KEHHS, CIIEliaIbHe A0CYI0BE PO3CIi/LyBaHH s, MijICTa-
BI, IEPEXOBYBAHH 0COOM BiJ[ CITIICTBA, OTOJIONIEHHS B POBIITYK.
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