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PARTICULARITIES OF RESOLVING LABOUR
DISPUTES RELATED TO COMPENSATION
FOR DAMAGES

Abstract. Purpose. The purpose of the article is to reveal the particularities of resolving labour
disputes related to compensation for damages. Results. Compensation for damage caused by an employee
to an employer often leads to disagreements between the parties to the relevant legal relations. This leads
to labour disputes, which are resolved in court. A labour dispute in the context of the issues presented is
adisagreement between an employee and an employer over:a) the existence and /or degree of the employee's
fault; b) the amount of damage caused by the employee; ¢) the procedure for compensation for damage;
d) failure to comply with the requirements of applicable law by the parties to the relevant labour relations.
The article analyses comprehensively the judicial practice related to the resolution of labour disputes,
including those of a property nature. Relying on the review of scientific perspectives of scholars, provisions
of legislation in force and law application practice, the author highlights the particularities of resolving
labour disputes related to compensation for damages. It is emphasised that a statement of claim, complaint,
petition or any other document shall be submitted to the court through the post office, as a valuable letter
with an inventory of the attachment or a registered letter (it is necessary to keep a document (payment
receipt) issued by the post office confirming the sending of documents; it should be remembered that
the day of the relevant action is the day the document is submitted to the post office, which is determined
by the postmark, and not the day the letter is received by the court) or personally through the court office
during working hours to the court employee who receives and registers incoming correspondence (general
office). Conclusions. The author concludes that the resolution of disputes related to compensation for
damage caused by an employee to an employer has a number of specific features, among which the following
should be highlighted: the existence of a special set of grounds for resolving such cases in court (in
particular, the amount of damage shall exceed the employee's average monthly salary); the specific subject
matter of a labour dispute; the need for the parties to the dispute to provide and collect evidence on their
own; in addition, the courts shall take a special approach to the assessment of such evidence; the actual
absence of effective mechanisms for pre-trial resolution of such labour disputes.
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1. Introduction

Compensation for damage caused by
an employee to an employer often leads to
disagreements between the parties to the rel-
evant legal relations. This leads to labour dis-
putes, which are resolved in court. A labour
dispute in the context of the issues presented
is a disagreement between an employee
and an employer over: a) the existence and/or
degree of the employee's fault; b) the amount
of damage caused by the employee; ¢) the pro-
cedure for compensation for damage; d) failure
to comply with the requirements of applicable
law by the parties to the relevant labour rela-
tions. Commonly, labour disputes are resolved
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by labour dispute commissions and courts.
For the purposes of this research, we will ana-
lyse the judicial procedure for resolving such
disputes, which is directly provided for in
Article 136 of the Labour Code of Ukraine.
Given the particularities of this issue, the pro-
cedure for resolving labour disputes related to
compensation for damages has its own specific
features.

Some problematic issues related to compen-
sation for damage were considered in the scien-
tific works by: L.V. Avramenko, S.D. Husarev,
M.P. Donchyk, V.Ye. Zherebkin, I.LE Koval,
S.Yu. Liubimova, O.V. Petryshyn, I.A. Rymar,
O.D. Tikhomirov, M.V. Tsvik, H.P. Yarmaki,
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and many others. However, despite the con-
siderable number of scientific achievements,
the legal literature reveals insufficient research
on the particularities of resolving labour dis-
putes related to compensation for damages.

That is why the purpose of the article is to
reveal the particularities of resolving labour dis-
putes related to compensation for damages.

2. The right to initiate proceedings in
a civil case

It should be noted that the right to apply
to court for judicial protection is a procedural
institution that regulates the right to initiate
proceedings in a civil case. The right to a fair
trial is a legal institution of substantive and pro-
cedural law (Melnikov, 1969, p. 106). The gen-
eral rules on employee liability are set out in
Chapter IX of the Labour Code and the Regu-
lations on the liability of workers and employ-
ees for damage caused to an enterprise, insti-
tution or organisation, approved by Decree
No. 4204-1X of the Presidium of the Supreme
Soviet of the USSR of 13 July 1976. These sub-
stantive law provisions define both the grounds
and conditions for imposing liability on employ-
ees and the amount of such liability. When con-
sidering cases on employee liability for damage
caused to the employer, other legal acts that
define or clarify the procedure for applying
certain provisions of Chapter IX of the Labour
Code are also applied, in particular: the Law
"On determining the amount of damages caused
to an enterprise, institution or organisation
by destruction (damage), shortage or loss
of precious metals, precious stones and cur-
rency valuables” No. 217/95-VR of 6 June 1995,
the Procedure for calculating the average sal-
ary approved by Resolution of the Cabinet
of Ministers of Ukraine No. 100 of 8 February
1995; the List of positions and works to be
filled or performed by employees with whom
an enterprise, institution or organisation may
conclude written agreements on full financial
responsibility for failure to ensure the safety
of valuables transferred to them for storage,
processing, sale (release), transportation or
use in the production process, approved by
Resolution of the USSR State Labour Com-
mittee and the Secretariat of the All-Union
Central Council of Trade Unions No. 447/24
of 28 December 1977; Model agreement on full
individual financial responsibility, approved by
Resolution of the USSR State Labour Com-
mittee and the Secretariat of the All-Union
Central Council of Trade Unions No. 447/24
of 28 December 1977; List of works for which
collective (brigade) financial responsibility may
be introduced, approved by Order of the Min-
istry of Labour No. 43 of 12 May 1996; Model
agreement on collective (brigade) financial

responsibility, approved by Order of the Minis-
try of Labour No. 43 of 12 May 1996; Procedure
for determining the amount of losses from theft,
shortage, destruction (damage) of material
assets, approved by Resolution of the Cabinet
of Ministers No. 116 of 22 January 1996 (Web-
site of Law and Business, zib.com.ua).

The Labour Code stipulates that disputes
over refusal to hire are also heard directly
in district, city district, city or city district
courts: 1) employees invited to work as part
of a transfer from another enterprise, institu-
tion or organisation; 2) young specialists who
have graduated from a higher education insti-
tution and are sent to work at the enterprise,
institution or organisation in accordance with
the established procedure; 3) pregnant women,
women with children under the age of three
or a disabled child, and single mothers if they
have a child under the age of 14; 4) elected
officials after the expiry of their term of office;
5) employees who have been granted the right
of return employment; 6) other persons with
whom the owner or his authorised body is
obliged to conclude an employment contract
in accordance with the applicable law (Code
of Labour Laws of Ukraine, 1971).

With regards to the particularities of resolv-
ing labour disputes regarding compensation for
damage caused by an employee in court, we note
that the following are subject to court review:
a) applications from the owner of an enter-
prise, institution, organisation or authorised
body to an employee for compensation for
damage in an amount exceeding the average
monthly salary, as well as in an amount not
exceeding this salary (exceeding, but the law
establishes liability within the average monthly
salary), if the compensation cannot be made
by order of the owner or his/her authorised
body by deduction from the salary (for exam-
ple, if the employee terminates his/her employ-
ment with the company, due to the expiry
of the period for issuing an order for deduction);
b) applications of employees who disagree with
the deductions made by the owner or his/her
authorised body, or with the amount of deduc-
tions (Resolution of the Plenum of the Supreme
Court of Ukraine "On judicial practice in cases
of compensation for damage caused to enter-
prises, institutions, organisations by their
employees” dated December 29, 1992 No. 14
with amendments and additions made by res-
olutions of the Plenum of the Supreme Court
of Ukraine, 1997).

In addition, when deciding whether to ini-
tiate proceedings in a case, the courts should
proceed from the fact that, pursuant to Articles
15 and 16 of the Civil Procedure Code, courts
consider cases on protection of violated, unrec-
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ognised or disputed rights, freedoms or inter-
ests arising from civil, housing, land, family,
labour relations, as well as other legal relations,
in civil proceedings, except where considera-
tion of such cases falls within the competence
of other bodies or courts. In connection with
the above, courts should proceed from the fact
that the criteria for distinguishing cases of civil
jurisdiction from others are, first, the presence
of a dispute over civil law (cases on claims aris-
ing from any legal relations, except for cases
when such cases are considered in accord-
ance with the rules of other legal proceed-
ings), and second, the parties to this dispute
(one of the parties to the dispute is usually
an individual) (Generalisation of the practice
of court application of the legislation regulating
the material liability of employees for damage
caused to the employer (Excerpt), 2015).

3. Resolving a labour dispute in court

As a general rule, in accordance with
Article 233 of the Labour Code, an employee
may file an application for resolution of a labour
dispute directly with the court within three
months from the date when he or she learned
or should have learned of the violation of his
or her right, and in cases of dismissal - within
one month from the date of delivery of a copy
of the dismissal order or from the date of issu-
ance of the employment record. In case of vio-
lation of labour legislation, an employee has
the right to file a lawsuit to recover wages due
to him or her without any time limit (Code
of Labour Laws of Ukraine, 1971; Prorok,
2020). As for the issues of compensation for
damage, including non-pecuniary damage, by
the owner of the enterprise or his authorised
body, the employee may apply to the court no
later than three months after the date when
he or she learned or should have learned
of the violation of his or her right. It should be
noted that in case of missed deadlines estab-
lished by Article 233 of the Labour Code for
valid reasons, the court may renew these dead-
lines (Article 234 of the Labour Code) (Code
of Labour Laws of Ukraine, 1971; Prorok, 2020).

A statement of claim, complaint, petition
or any other document shall be submitted to
the court: 1) through the post office, as a valua-
ble letter with an inventory of the attachment or
aregistered letter. It is necessary to keep a docu-
ment (payment receipt) issued by the post office
confirming the sending of documents. It should
be remembered that the day of the relevant
action is the day the document is submitted to
the post office, which is determined by the post-
mark, and not the day the letter is received by
the court; 2) personally through the court office
during working hours to the court employee
who receives and registers incoming corre-
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spondence (general office). Copies of the docu-
ments submitted to the court shall be stamped
with the date of receipt and registration num-
ber (The official WEB-portal of the Federation
of Trade Unions of the Vinnytsia Region, 2020).

It should be noted that in accordance
with Article 120 of the Civil Procedure Code,
the statement of claim shall be accompanied by:
1) evidence supporting the claim; 2) a power
of attorney or other document confirming
the authority of the representative, if the claim is
filed by a representative (The official WEB-por-
tal of the Federation of Trade Unions of the Vin-
nytsia Region, 2020). According to S.F. Safulka,
evidence is any factual data established on
the basis of explanations of the parties, third
parties, their representatives interrogated as
witnesses, witness testimony, written evidence,
and material evidence, such as, audio and video
recordings, expert opinions, and on the basis
of which the court determines the presence or
absence of circumstances justifying the claims
and objections of the parties, and other circum-
stances relevant to the resolution of the case.
Moreover, only those circumstances that are rel-
evant to the decision in the case and in respect
of which the parties and other persons involved
in the case have a dispute are subject to proof.
Circumstances admitted by the parties and other
persons involved in the case, as well as recognised
by the court as common knowledge, are not sub-
ject to proving (Sviatotskyi, Zakharchenko,
Safulko, 2008). Therefore, proving is the pro-
cess of establishing the objective truth in a case,
which includes the collection, examination, eval-
uation and use of evidence. Evidence in a case
of an administrative offence is carried out by
the body (official) that carry out proceedings. On
the one hand, proving serves to establish the facts
and circumstances that took place, their essence
and assessment of their significance for estab-
lishing the truth in the case, on the other hand,
it is their recording in the manner prescribed by
law and the forms of obtaining the results to give
them the status of evidence. Data in the form
of rumours, assumptions, even if they were
obtained from a person summoned as a witness,
expert, set out in a document, etc. cannot be con-
sidered as evidence (Yarmaki, 2015, p.116).

It should be noted that the judges in this
category of cases had some difficulty in correctly
determining the scope of relevant evidence. In
order to correctly determine the scope of rele-
vant evidence, courts should consider the expla-
nations provided in paragraph 23 of Supreme
Court Plenum Resolution No. 14, according
to which in cases of damage compensation,
the judge, regardless of the circumstances
of the case, shall, in particular, decide whether
the parties submit or request the submission of:
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— accounting data and other documents
on the existence and amount of direct actual
damage, such as inventory materials, audit
reports and accounting documents, acts
and other documents on the shortage, dam-
age, loss, destruction of property, conclusions
of the commodity expertise bureau, certificates
and other documents on the value of property,
the amount of excessive cash payments, as
well as the amounts spent on the acquisition,
restoration of property, satisfaction of third-
party claims, etc. If there is a need to conduct
an accounting or other expert examination to
determine the amount of damage and the cir-
cumstances of its infliction, it shall be appointed
with due regard to the opinion of the persons
involved in the case;

— evidence of the employee's culpable
breach of duties under the employment contract
and the existence of a causal link between his
or her unlawful behaviour and the damage that
occurred, the time of its discovery, the employ-
ee's explanations, acts and report notes of offi-
cials, materials of internal inspections, court
verdict or decision of the investigating author-
ity, order based on the results of the inspection
of the case, conclusions of competent authorities
or expert examination on the violations com-
mitted and the causes of damage, documents on
the scope of the employee's work duties;

— other evidence relevant to determining
the type of liability and the amount to be recov-
ered, such as an agreement on full individual or
collective (team) liability, a power of attorney
or other one-time document for the employee
to receive material assets under the report,
data on damage caused by an employee in
a state of intoxication, calculations of the dis-
tribution of damage between team members,
certificates of the employee's tariff rate in case
of team liability or his/her earnings for the two
calendar months preceding the filing of claims
for damages, in other cases, information about
the employee's family, valuable property (house,
car, etc.), subsidiary farm, other income; infor-
mation about working conditions and storage
of material assets, employee's memos on these
issues (Website of Law and Business, 2020).

Resolution No. 14 of the Plenum
of the Supreme Court of Ukraine "On judicial
practice in cases of compensation for damage
caused to enterprises, institutions, organisa-
tions by their employees” of 29 December 1992
states that courts should improve the prepara-
tion of cases for compensation for damage for
trial and its efficiency. Meeting the require-
ments of Article 143 of the Civil Procedure
Code, the judge, regardless of the circumstances
of the case, shall, in particular, decide whether
the parties submit or request the submission of:

— accounting data and other documents
on the existence and amount of direct actual
damage, such as inventory materials, audit
reports and accounting documents, reports
and other documents on shortage, damage,
loss, destruction of property, and opinions
of the commodity expertise bureau, certificates
and other documents on the value of the prop-
erty, the amount of excessive cash payments,
as well as the amounts spent on the acqui-
sition, restoration of property, satisfaction
of third-party claims, etc. If there is a need to
conduct an accounting or other expert exam-
ination to determine the amount of damage
and the circumstances of its infliction, it should
be appointed with due regard to the opinion
of the persons involved in the case;

— evidence of the employee's culpable
breach of duties under the employment contract
and the existence of a causal link between his
or her unlawful behaviour and the damage that
occurred, the time of its discovery, the employ-
ee's explanations, acts and report notes of offi-
cials, materials of internal inspections, court
verdict or decision of the investigating author-
ity, order based on the results of the inspection
of the case, conclusions of competent authorities
or expert examination on the violations com-
mitted and the causes of damage, documents on
the scope of the employee's work duties;

— other evidence relevant to determining
the type of financial liability and the amount
to be recovered, such as an agreement on full
individual or collective (team) financial liabil-
ity, a power of attorney or other one-time docu-
ment authorising the employee to receive mate-
rial assets against a report, data on the employee
causing damage in a state of intoxication, cal-
culations of the distribution of damage between
team members, certificates of the employee's
tariff rate in case of team liability or his/her
earnings for the two calendar months preceding
the claim for damages, in other cases, the com-
position of the employee's family, the employ-
ee's valuable property (house, car, etc.), minor
farm, other income; data on working conditions
and storage of material assets, employee's report
notes on these issues (Resolution of the Plenum
of the Supreme Court of Ukraine "On judicial
practice in cases of compensation for damage
caused to enterprises, institutions, organisations
by their employees” dated December 29, 1992
No. 14 with amendments and additions made by
resolutions of the Plenum of the Supreme Court
of Ukraine, 1997).

4. Conclusions

Thus, the conducted study enables to state
that the resolution of disputes related to com-
pensation for damage caused by an employee
to an employer has a number of characteristic
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features, among which the following should be
highlighted:

— the existence of a special set of grounds
for resolving such cases in court (in particular,
the amount of damage shall exceed the employ-
ee's average monthly salary);

— thespecific subject matter of a labour dispute;

— the need for the parties to the dispute to
provide and collect evidence on their own;

— in addition, the courts shall take a special
approach to the assessment of such evidence;
In particular, in order to correctly determine
the scope and content of relevant evidence,
courts should consider the explanations pro-
vided in paragraph 23 of SC Plenum Resolution
No. 14;

— the actual absence of effective mechanisms
for pre-trial resolution of such labour disputes.
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OCOBJIMBOCTI BUPIIIEHHA TPY1I0BUX CIIOPIB,
INOB’A3AHUX I3 BIJHIKOAYBAHHAM HIKO/IN

Awuoranisi. Mema. Mera crarri nosisirae y 3’sscyBaHHi 0COOIMBOCTEl BUPIIIEHHS TPYAOBKX CIIOPIB,
OB SI3aHUX 13 BiAIMIKOYBaHHAM KOIM. Pe3ynomamu. BigmkoayBanis KoM, 3aBaHol MPaIliBHUKOM
POOOTOABILIO, IOCUTH YACTO MPU3BOUTH 10 BUHUKHEHHS PO30IKHOCTEH MiK CTOPOHAMH BiAMOBIAHUX
IPaBOBIIHOCKH. 3a3HayeHe TIPU3BOIUTD JI0 BUHUKHEHHS TPYAOBUX CIIOPIB, SKi, Bi/INOBIZHO, BUPIIIYIOTh-
csl B CYZIOBOMY TOPsiZIKY. Tpy[IOBHIL CIIip Yy KOHTEKCTI IPEICTABIEHOT MPOOJIEMATHKY SIBJIsIE COOOI0 PO3-
OI’KHOCTI MiK MPaIiBHIKOM Ta poOOTOMABIIEM IIO/I0 TAKWX THTAHD: a) HASTBHOCTI Ta/a6o CTyIICHS BUHU
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npariBHuKa; 6) po3Mipy MKoaw, sika Oysia 3aBIaHa MPaIiBHUKOM; B) HOPSIKY BiIIIKOLYBaHHS TITKO/IM;
I') HEBUKOHAHHS BUMOT HOPM YMHHOTO 3aKOHO/JABCTBA CTOPOHAMH BiJIIIOBIZIHMX TPY/IOBHUX TIPABOBI/IHO-
CHH. Y cTarTi 3/1iliCHEHO KOMIIJIEKCHUIT aHa/i3 cy/l0BOi IIPAKTHKHM, TIOB’I3aHOI 3 BUPIMICHHAM TPYIOBUX
CTIOPiB, 30KpeMa i MATHOBOTO XapakTepy. 3 OTJISAIy Ha aHAJi3 HAYKOBUX MOTJISIIIB YYeHUX, HOPM YIHHOTO
3aKOHO/IaBCTBA Ta [[PABO3aCTOCOBHOI IPAKTHKU BUOKPEMJIEHO 0COOJIMBOCTI BUPILIEHHS TPYIOBKX CIIOPIB,
NOB'A3aHMX i3 Bi/IIIKOyBaHHAM 1Ko, HarosonieHo Ha ToMy, 1110 TI030BHA 3a54Ba, CKapra, KJIOHOTAaHHS
un Oy/Ib-sIKi TOKYMEHTH TOJAI0THCST 10 CYLy YePe3 TIOIITOBE BiJIiNeHH S, SIK [[IHHIH JIUCT 3 OMICOM BKJIa-
JleHHsT 00 peKoMeH/I0BaHui JucT (Y 1bOMY BHIAAKY HEOOXIAHO 30epiraTi JOKYMeHT (KBHTAHIIIO PO
OILTIATY), SIKUIT BUJIAETHCST Ha TIOIIITI, [0 MiITBEP/IKYE BilIPABIEHHS JOKYMEHTIB; TAKOK BAPTO TaM’sITaTu,
1110 /ITHEM BYMHEHH BiIIOBIHOI [Iii BBAXKAETDHCA JIEHD 3/1a4i IOKYMEHTA Ha TIOIITY, AKWi BU3HAYAETHCS 32
HOIITOBKM IITEMIIEJIEM, a He JIeHb HaJIXO/PKEHHST JICTa 10 CyAy) ab0 BIaCHOPYY Yepes KaHIesIpito CyLy
B poGoOuMii yac palliBHUKY CY/Ly, sIKUil BeJle IPUITOM 1 PeECTpalliio BXiJHOI KOPeCIOH e Il (3arajibHa
Kan1esspist). Bucrnosxu. 3po6ieHo BUCHOBOK, 110 BUPIMIEHHS CIOPIB, MOB'I3aHUX i3 BiAIIKOLYBAHHSIM
IIKO/IM, 3aB/IaHOT IPAIIBHUKOM POOOTOIABIIIO, MA€ HU3KY XapaKTEPHHUX 0COOIMBOCTENL, a caMe: HasiBHICTh
CleliaabHOro Habopy IiACTaB s BUPIIeHHs HOAIOHIX CIIPaB caMe B CyI0BOMY MOPAAKY (30KpeMa, CyMa
IIKO/IM MAE TIEPEBUIILYBATH CEPEAHBOMICAUHY 3apOOITHY IJIATy NpaliBHUKA); crieniuHuii npeaMer Tpy-
JIOBOTO CIIOPY; HEOOXIZHICTh HaJaHHS Ta 30MpaHHs JOKa3iB CTOPOHAMHU CIIOPY CaMOCTIiiHO; 000B'SI30K
CY/IiB 0COOMMBIM YMHOM IIZAXOANTH [0 OI[IHKU BKa3aHUX JI0Ka3iB; (haKTHYHA BiICYyTHICTD Ai€BUX MeXaHi3-
MiB /I0CY/IOBOTO BUPIIIIEHHS TaKOTO BUJLY TPY/IOBUX CIIOPIB.

KumouoBi ciioBa: TpyI0Bi CIOPH, BUPIIIIEHHS CIIOPIB, IIMBLIbHI CY/IH, BiIIIKOLYBAHHS IKOIH, TPY/IOBE TPABO.
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