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LEGAL NATURE OF ADMINISTRATIVE LAW MEANS
SHAPING THE STRUCTURE OF ADMINISTRATIVE
LAW MECHANISM FOR INTERACTION

OF THE SECURITY AND DEFENCE SECTOR
ENTITIES TO ENSURE NATIONAL SECURITY

Abstract. Purpose. The purpose of the article is to reveal the categories and content
of administrative law means shaping the structure of the administrative law mechanism for interaction
of the security and defence sector entities with regard to ensuring national security since this issue has
not been systematically and comprehensively disclosed within the administrative law branch of scientific
knowledge yet. Results. It is determined that the administrative and legal means shaping the structure
of the administrative and legal mechanism for interaction of security and defence sector entities with
regard to ensuring national security can be considered in two aspects: as a set of administrative and legal
provisions or as instruments for implementing administrative decisions in this field. In the first case,
the administrative and legal mechanism for interaction between the security and defence sector actors to
ensure national security is identified with the regulatory mechanism for this process, and in the second case,
its content is reduced to the instrumental component. The latter approach is used in the general definition
of the concept of administrative and legal mechanism, including the one under study, i.e., the emphasis is
placed on its instrumental component, since it reflects its most significant features. However, the literature
review also reveals other components of the mechanism, which are often identified as the category
of administrative and legal means. Conclusions. It is concluded that administrative and legal means as
a basic element of the mechanism under study are used in its conceptual and categorical definition to
represent its essence and highlight the instruments for achieving the purpose of its functioning, since
these are the legal phenomena which ensure that the established rules, procedures and standards of joint
activities of such entities are put into practice.

Key words: administrative and legal means, administrative and legal mechanism, interaction, security,
national security, mechanism, national interests, security and defence sector.

1. Introduction

In recent years, as never before in its mod-
ern history, Ukraine has faced a pressing task
of ensuring national security effectively and effi-
ciently (Aleksandrov, 2020, p. 78). Moreover,
the theoretical and practical aspects related to
national security require a systematic and com-
prehensive approach that includes both gen-
eral theoretical research and the achievements
of sectoral sciences, as well as the needs of prac-
tice in the interests of security of the individual,
society and the state. They are gaining addi-
tional relevance due to the increase and change
in the types of security in general, the emergence
of new threats and challenges, and dynamic
changes in the global geopolitical space (Bilyi,
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Mykhalchuk, 2021, pp. 93-94). In this regard, it
is relevant to consider the issue of determining
the essence and content of the administrative
and legal mechanism for interaction between
security and defence actors to ensure national
security, since, according to strategic planning
documents, interaction is a key element in
achieving the efficiency of a particular system in
the context of the study.

Our other scientific studies define that:
"the administrative and legal mechanism for
interaction between the security and defence
sector entities to ensure national security is
a set of administrative and legal means". This
study is directly aimed at revealing the content
of the above thesis.
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The theoretical and practical issues of solving
the problems presented for analysis are gener-
ally considered in the works by: V. Aleksandrov,
O. Bandurka, V. Bilyi, O. Holovko, N. Zaiats,
V. Komziuk, O. Kutsyi, V. Mykhalchuk, S Sal-
manova, D. Slynko. Relying on the opinions
of these authors, we consider it necessary to reveal
the categorical and substantive content of admin-
istrative and legal means shaping the structure
of the administrative and legal mechanism for
interaction of security and defence sector entities
with regard to ensuring national security since
this issue has not been systematically and com-
prehensively disclosed within the administrative
and legal branch of scientific knowledge yet.

2. Structure of the administrative law
mechanism

In general, means, as a legal category, are
instruments for ensuring any activity and are
of a general scientific, interdisciplinary nature
(Oliinyk, 2015, p. 66).

In this context, the correlation of this category
with the category of "instrument" is quite interest-
ing. For example, the scholar A. Zamryga argues
that in the generally accepted meaning, an instru-
ment means a technique, some special action that
enables to do something, to achieve something;
a method; something that serves as a tool in any
action, business (Zamriga, 2018, p. 307). A "tech-
nique" is a method of performing or carrying
out something; a certain measure for carrying
out something, achieving a certain goal; a means
of expression. A "method" is a certain action, tech-
nique or system of techniques that makes it pos-
sible to do something, to accomplish something,
to achieve something; something that serves as
a tool, means, etc. in any business or action. A
"measure" is a set of actions or means to achieve or
implement something. Accordingly, schematically,
an instrument is a means; a means is a technique;
a technique is a method or measure; a method is
a certain action; a measure is a set of actions (Bil-
odid, 1972).

Therefore, it can be argued that
the administrative and legal shaping the struc-
ture of the administrative and legal mechanism
for interaction between the security and defence
sector actors to ensure national security are
actually instruments for achieving its goal.

It should also be noted that, according to
A. Malko, legal means are legal phenomena that
are manifested in the instruments for estab-
lishing subjective rights, duties, benefits, pro-
hibitions, encouragement, rewards and actions
related to the technology of exercising rights
and duties (Malko, 1999, p. 326).

3. Definition of the concept of administra-
tive law mechanism

According to N. Zaiats, as an independent
category, the concept of "legal means" began
to be studied in the early 80s of the twentieth
century at the sectoral level. The issue of legal
means was first raised to the level of the gen-

eral theory of law by S. Aleksieiev in 1987. It is
with his name that the emergence of instrumen-
tal theory in the law study can be associated.
It should be emphasised that "instrumental-
ism" in law cannot and should not be opposed
to existing theoretical and legal concepts. It is
considered only as one of the methodological
approaches to the study of law. Legal means do
not create phenomena of reality that are fun-
damentally different from the traditional ones,
which are fixed in the generally accepted con-
ceptual apparatus and are formulated mainly in
terms of the needs of analytical jurisprudence.
This is the whole spectrum of legal phenom-
ena of different levels but they have a rather
significant difference, namely, they are distin-
guished and considered not from the perspec-
tive of the needs of legal practice, but from
the perspective of their functional purpose,
while providing their necessary characteristics
as instruments for solving economic and other
social problems (Zaiats, 2016, p. 203).

O. Bandurka considers this concept in
the context of concepts "legal influence"” and "reg-
ulatory framework" and argues that the relevant
means form a holistic, systemic legal mechanism
that regulates the entirety of social relations
which are the target of the regulatory mecha-
nism. According to O. Bandurka's perspective
on the system of legal means, it is a legal regu-
latory mechanism the main structural elements
thereof which are legal provisions, legal relations
and acts of exercising legal rights and duties
(Hnatiuk, Krakovska, 2022). According to
N. Zaiats, legal means are objective substantive
legal phenomena that have a number of features
that contribute to the realisation of the potential
of law (Zaiats, 2016, p. 202). Expanding on her
own opinion, the author clarifies that legal means
are a multifaceted theoretical and legal phenom-
enon that can be considered from the legal (as
a set of legal instruments and a formalised result
of the activity of performers) and social (enshrin-
ing the values of law, reflecting certain interests
and contributing to the achievement of the rele-
vant result) aspects. Legal means are substantive
phenomena of legal reality of different levels, they
have a certain functional focus on solving social
problems. They are different in nature institu-
tional formations through which the potential
of law is implemented. They constitute a certain
system but are not tied to one sector of social
relations; they are intended to ensure social free-
dom and activity of actors' behaviour (permis-
sions) or, on the contrary, to impose on persons
a passive obligation to refrain from committing
actions that interfere with the interests of a per-
son (prohibitions), to provide for a certain kind
of behaviour, to guarantee the use of subjective
rights by other actors (obligations); they should
contain positive incentives for actors to exercise
their subjective rights and fulfil their obliga-
tions and be aimed at achieving a certain result,
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that is, ensuring the effectiveness of regulatory
framework; they have a certain connection with
the subjective rights of the person concerned
(permissions) or other persons (obligations, pro-
hibitions). To sum up, the scholar argues that
legal means is a multidimensional phenomenon;
this category is used in relation to law in general,
in the process of analysing legal regulation, in
relation to human rights, legal regimes, etc. That
is why it is necessary to focus on analysing this
category from the perspective of the instrumen-
tal theory of law (Zaiats, 2016, p. 205).

In 2004, O. Kutsyi noted that: "legal means as
legal instruments are divided into constitutional,
administrative, financial, etc. depending on
the sectoral affiliation. Administrative and legal
means are, first of all, the provisions contained in
the managerial acts in a particular field of activ-
ity" (Kutsyi, 2004, p. 11).

For example, in the course of the study
of the essence of administrative and legal means
of customs administration, V. Komziuk deter-
mines that these are organisational means, such
as: a) means of determining the types and struc-
ture of executive authorities acting in the field
of customs administration; b) means of deter-
mining the legal status of these bodies; ¢) means
of organising the civil service in the customs
authorities. The second block, in the author's
opinion, is formed by administrative and legal
methods of managerial activities of customs
authorities. The most important thing in this
regard is the division of managerial methods into
persuasion and coercion, allowing for the nature
of the managerial impact of a particular measure
(Komziuk, 2003, p. 8). With regard to ensuring
the rights of individuals in tax relations, such
means are a set of all measures used to ensure
the exercise of the rights of actors and protect
their interests. In particular, these are: a) preven-
tive, which proactively create conditions that
prevent unlawful actions; b) protection of rights,
Le. state guarantees that ensure the restoration
of taxpayers' rights (Kutsyi, 2004, p. 12).

O. Salmanova advocates a similar perspec-
tive and argues that administrative and legal
means aimed at ensuring road safety are, first
of all, mandatory rules relating to road safety,
the leading place of which in this system is
due to the fact that all other means are aimed
at ensuring their implementation, prevention
and deterrence of their violations, and bringing
those responsible to administrative liability. In
addition, as a separate part of this system, it iden-
tifies incentives and other persuasive measures
that promote the creative activity of participants
in these legal relations and reflect the state's
positive assessment of their lawful activities.
Furthermore, despite the fact that in the course
of the development of social relations, increase
of culture and legal awareness of citizens, the cru-
cial role of persuasion is growing, coercive meas-
ures used by the police to ensure road safety also
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have a major place in this system (Salmanova,
2020, p. 8).

Moreover, according to N. Hnatiuk
and A. Krakovska, despite the lack of a single
scientific perspective on the essence and content
of this concept, V. Nehodchenko’s point of view
should be noted, and administrative and legal
means should be understood as the set of adminis-
trative and legal provisions from the perspectives
of their functional purpose for solving a certain
range of tasks, regulating relevant social rela-
tions (Nehodchenko, 2015, pp. 149-151). This
position is consistent with both the perspectives
of representatives of the general theory of law
and the vast majority of modern sectoral stud-
ies directly related to the issue of administrative
and legal means (Hnatiuk, Krakovska, 2022).

To sum up, according to the above-men-
tioned perspectives of scholars, the adminis-
trative and legal means shaping the structure
of the administrative and legal mechanism for
interaction of security and defence sector enti-
ties with regard to ensuring national security can
be considered in two aspects: as a set of admin-
istrative and legal provisions or as instruments
for1 (iimplementing administrative decisions in this
field.

In the first case, the administrative and legal
mechanism for interaction between the security
and defence sector actors to ensure national secu-
rity is identified with the regulatory mechanism
for this process, and in the second case, its con-
tent is reduced to the instrumental component.

The latter approach is used in the gen-
eral definition of the concept of administrative
and legal mechanism, including the one under
study, i.e., the emphasis is placed on its instru-
mental component, since it reflects its most sig-
nificant features. However, the literature review
also reveals: 1) its institutional element, which
implies the existence of a set of actors of interac-
tion, which, in turn, are endowed with the appro-
priate administrative and legal status; 2) a set
of managerial decisions made and implemented
by competent actors; 3) legal fact; 4) organ-
isational elements (Rusetskyi, 2018, p. 154).
Regarding this perspective, S. Naumenko argues
that the distinction of such an element as a legal
fact is not entirely correct since it contributes to
the rise of legal relations but not to their regula-
tory mechanism (Naumenko, 2018, pp. 121-122).

4. Conclusions

Relying on the analysis of the scholars’
perspectives, it can be concluded that admin-
istrative and legal means as a basic element
of the mechanism under study are used in its
conceptual and categorical definition to repre-
sent its essence and highlight the instruments
for achieving the purpose of its functioning, since
these are the legal phenomena which ensure that
the established rules, procedures and standards
of joint activities of such entities are put into
practice.
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IOPUINYHA ITIPUPOJA AAMIHICTPATUBHO-ITPABOBUX 3ACOBIB,
SAKI ®OPMYIOTb CTPYKTYPY AIMIHICTPATUBHO-IIPABOBOT'O
MEXAHI3MY B3AEMO/IIi CYB’€KTIB CEKTOPY BE3NEKHU i1 OGOPOHI
I[0/10 3ABE3IEYEHHS HAI[IOHAJIbHOI BE3IEKU

Anorauis. Mema. MeTo10 CTaTTi € PO3KPUTTS KATETOPitHO-CYTHICHOTO 3MiCTY a/[MiHiCTPaTHBHO-TIPa-
BOBHX 3aC00iB, AKi (hOPMYIOTh CTPYKTYPY aAMiHICTPaTHBHO-TIPAaBOBOTO MeXaHi3My B3acMOJii Cy6’eKTiB
cextopy Ge3reku it 060pOHH 110110 3a0e3IeYeHHsT HAI[IOHAIBHOT O€3IEKN, AIFKE CUCTEMHOTO Ta KOMILIEK-
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CHOTO PO3KPHTTSI B MEKaX a[IMiHICTPaTHBHO-IIPABOBOI ra/ly3i HAYKOBKX 3HAHD 1151 IPOOJIeMaTHKA JI0Ci He
orpuMaiia. Pesyavmamu. BusHaueHo, 10 aiMiHiCTpaTUBHO-TIPaBOBI 3ac00H, SKi (POPMYIOTH CTPYKTYPY
A/IMIHICTPATHBHO-IIPABOBOIO MEXaHi3My B3aeMoii cy(’ekTiB cekTopy Oesneku it 060poHu 110710 3a6€3-
THIeYeHHsI HAIlIOHAIbHOI O€3MEKU, MOKHA PO3TJISIIATH Y IBOX aCIEKTaX: sIK CYKYITHICTh aJIMiHiCTPATUBHO-
[PaBOBUX HOPM 200 SIK IHCTPYMEHTH BUKOHAHHS aJIMIHICTPaTUBHUX pilleHb y il cepi. [Ipuuomy B mep-
[IOMY BUIIAJIKY 3/[IICHIOETHCST OTOTOKHEHHST aJIMIHICTPATUBHO-IIPABOBOIO MEXaHi3My B3aeMO/Iii cy('eKTiB
cextopy Ge3rexn i 060poHH MO0 3abe3IeYeHHsT HAIIIOHAIBHOI HE3MEKN 3 MEXaHI3MOM HOPMATHBHOTO
3a0e311eueHH s IIbOTO IIPOIIECY, @ Y APYTOMY BUIIQJKY BiI0YBAEThCS 3BYKEHHsI HOT0 3MICTY IHCTPYMEHTAIb-
HuM ckiaaanukoM. Came ocTamHiil MmijIXizi 3aCTOCOBYETHCS y MPOIECi 3arajibHOr0 BU3HAYEHHST MOHSITTS
AMIHICTPATHBHO-IIPABOBOTO MEXaHI3My, 30KpeMa JIOCIIi/ZKYBaHOTO, TOOTO aKI[EHTY€EThCS Ha HOr0 iHCTPY-
MEHTAIbHOMY CKJIAJHUKY, a/Ke BiH BiI3epKajiioe Hailblabin icToTHi #ioro ocobmusocti. OnHak y Hay-
KOBIll JliTepaTypi BUIJIAIOTBCS TaKOXK IHII HOTO CKJIAQJHUKU, HEPIZIKO OTOTOKHEHI MPUHAIEKHICTIO 10
KaTeropii aAMiHiCTPaTHBHO-TIPABOBUX 3ac00iB. Buchoexu. 3pobieHo BICHOBOK TIPO Te, IO aMiHicTpa-
TUBHO-IIPABOBI 3ac00U sIK 6a30BUIT €JIEMEHT JOCIIKYBAHOTO MEXaHi3My BUKOPHCTOBYIOThCS B Pasi HOro
MMOHATTEBO-KATETOPIITHOT BUBHAYEHOCTI 33/I/1 PENPe3eHTallil 1I0TO CyTHOCTI, BUCBITIEHHS IHCTPYMEHTIB
JIOCSITHEHHSI MeTH 110ro (hyHKI[IOHYBaHHs, ajike 11 Ti I0pUAnYHi (heHOMEeHH, K 3a0€311e4yI0Th YTiIeHHsI
Ha [PAKTHI[ BCTAHOBJIEHUX [IPABKJI, IPOLEAYP | CTaHAAPTIB CHLIBHOI AiAIbHOCTI TaKKUX Y0 €KTIB.

Kii0uoBi ci10Ba: ajMiHicTPaTUBHO-TIPABOBI 3ac00H, ajMiHICTPATUBHO-TIPABOBHII MEXaHI3M, B3aEMO-
qis1, 3abesnedyens Oesneku, 3a0e3nedenns HallioHaJIbHOI Ge3IeKH, MeXaHi3M, Hal[loHaIbHI IHTEpPeCH, CeK-
TOp GE3MeKn if 060POHT.
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