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THEORETICAL AND LEGAL BASIS FOR PRE-TRIAL
INVESTIGATION OF CRIMES AGAINST CHILDREN

Abstract. Purpose. The article focuses on the need to create: an effective legal mechanism for
ensuring the rights of the child in any contact with the justice system, as well as additional procedural
guarantees for the treatment of minors involved in criminal proceedings; professional approach of persons
authorized to work with children, etc. Research methods. The work was developed based on general
scientific and special methods of scientific knowledge. In particular, comparative and legal method made
it possible to equate the norms of national legislation with the content of international treaties, defining
the requirements for the procedure for pre-trial investigation of crimes against children. Summarization
method made it possible to consistently consolidate isolated facts and formulate reasoned conclusions
aimed at improving the legislative regulation of the researched issue, overcoming its conflicts and gaps.
Logical method of scientific knowledge serves as a methodological basis for the study of problematic issues
of pre-trial investigation of criminal offenses, in which the victims are children. Results. It was determined
that the effective implementation of pre-trial investigation of crimes against children depends on ensuring
an individual approach to their documentation, coordination of the actions of the law enforcement officials
of various departments and specialists in the relevant area, who provide and collect evidence immediately
after the commission of the offence, which will allow their effective use in decision-making by both
domestic judicial bodies and international institutions, in particular the International Criminal Court.
International documents indicating the need to mitigate the procedure of interviews and interrogations
of children who have become victims or witnesses of crimes were analyzed. Conclusions. To ensure
the principle of equality before the law and the court regarding criminal proceedings in which the victims
or witnesses are children, based on the analysis of legal instruments, it was concluded that the Criminal
Procedure Code of Ukraine should be amended.
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removed by the occupation authorities accord-
ing to the available information, they were for-
cibly removed by the occupation authorities out

1. Introduction
Since the introduction of martial law
on the territory of Ukraine in connection

with the aggression of the russian federation,
505 children have died and 1129 children
have been injured. As of October 06, 2023,
19,812 children were reported missing to
the National Police. To date, 1,206 children are
still actively wanted, of which: 1,182 have dis-
appeared in the territory of hostilities (Donetsk,
Luhansk, Kherson, Kharkiv, Zaporizhzhya,
Mykolaiv, and Kyiv regions); 617 were forcibly
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of residence).

So far, the prosecutor’s office has recorded
a number of serious violations against children
by military personnel of the aggressor state.
According to international humanitarian law,
these violations are war crimes, namely: recruit-
ment and use of children; murder and maiming,
rape and other forms of sexual violence, attacks
on schools, hospitals and protected persons
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associated with them, child abduction, denial
of access to humanitarian aid, etc.

This indicates the need to create: an effec-
tive legal mechanism for ensuring the rights
of the child in any contact with the justice sys-
tem under the armed conflict; additional pro-
cedural guarantees for the treatment of minors
involved in criminal proceedings; professional
approach of persons authorized to work with
children, etc.

The problem of crimes against children,
especially under martial law, is quite acute,
complex and unpredictable. When a child is
subjected to criminal acts, law enforcement
agencies, prosecutors, judges, social services,
medical institutions, etc. are obliged to promote
the rights of the child and to act in his (her) best
interests. However, these actors do not always
work in harmony.

It should be noted that, unfortunately,
crimes against children are particularly danger-
ous in terms of the duration of negative effects
on the child’s psyche and unpredictable impacts
on their future. Generally, a child victim passes
through a number of institutions and has been
repeatedly interrogated by different specialists
and different places, using different methods
of gathering information, which can cause him
to re-traumatize. Besides, repeated interroga-
tions by specialists who have not undergone
special training can distort the child’s story
about the events and negatively affect the course
of the pre-trial investigation.

The purpose of the article is to study prob-
lematic issues of pre-trial investigation of crimes
against children under martial law.

2. Problematic issues of pre-trial investi-
gation of crimes against children under mar-
tial law

The policy of our State in the field of protec-
tion of the child’ rights and freedoms is based on
the principles enshrined in the rules of domestic
and international law. Certain issues of the chil-
dren’s rights protection are related to the proper
level of pre-trial investigation of crimes against
children in accordance with international
legal standards. In particular, the Declaration
of the Rights of the Child (United Nations Gen-
eral Assembly, 1959) determines that the child
due to his physical and mental immaturity needs
special protection and care, including proper
legal protection. According to the Convention
on the Rights of the Child (United Nations Gen-
eral Assembly, 1959) States Parties shall take all
appropriate legislative, administrative, social
and educational measures to protect the child
from all forms of physical or mental violence,
injury or abuse. Part 1, Article 35 of the Con-
vention on the Protection of Children against
Sexual Exploitation and Sexual Abuse (Coun-

cil of Europe, 2007) states that each Party shall
take necessary legislative and other measures to
ensure that the number of interviews is as lim-
ited as possible and in so far as strictly necessary
for the purpose of criminal proceedings.

Therefore, international documents indicate
the need to ensure that interviews and interro-
gations of children who have become victims
or witnesses of crimes, are mitigated. Besides,
effective implementation of pre-trial investi-
gation of crimes against children depends on
ensuring an individual approach to their docu-
mentation, coordination of the actions of the law
enforcement officials of various departments
prosecutors, Security Service of Ukraine,
National Police of Ukraine) and specialists
in the relevant area (psychologists, Ministry
of Health of Ukraine, specialized state institu-
tions and laboratories and etc.), who provide
and collect evidence immediately after the com-
mission of the offence. It is also important to
ensure the admissibility of evidence in criminal
proceedings by entities authorized to collect
it, which will allow their effective use in deci-
sion-making by both domestic judicial bodies
and international institutions, in particular
the International Criminal Court.

At the same time, the law enforcement pro-
cess has demonstrated that the national legal
system is not ready for the challenges, which
emerged with the outbreak of full-scale war in
Ukraine, primarily related to the detection, doc-
umentation and pre-trial investigation of war
crimes, including the ones against children.

3. Theory of evidence

One of the most important in the theory
of evidence is the problem of inadmissibility
of evidence (Vapnyarchuk, 2023). Thus, one
of the criteria for the admissibility of evidence
in criminal proceedings is that the authorized
subject receives it. According to judicial prac-
tice, the evidence collected by the pre-trial
investigation body in violation of the rules
of investigation is inadmissible because it was
collected by an unauthorized subject. It should
be noted that violation of the laws and cus-
toms of war is a war crime and at the same time
an international crime. According to Article 216
of the Criminal Procedure Code of Ukraine
(Law of Ukraine No. 4651-VI, 2012) pre-trial
investigation of the crimes provided for in
Article 438 of the Criminal Code of Ukraine
(Law of Ukraine No. 2341-111, 2001) is car-
ried out by the investigators of the Security
Service of Ukraine. If during the investigation
it turns out that part of the related crimes are
under investigation by the Security Service
of Ukraine, and part — by the National Police
of Ukraine or another pre-trial investigation
body, the prosecutor identifies the jurisdiction
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(Part 10, Article 216 of the Criminal Procedure
Code of Ukraine). However, documentation
of these types of crimes before the information
is entered in the Unified Register of Pre-trial
Investigations (hereinafter — URPI) is car-
ried out by law enforcement officers of various
departments, including the National Police
of Ukraine.

For the purpose of documenting crimes
before the information is entered in the URPI in
accordance with the rules of the Criminal Pro-
cedure Code of Ukraine, inspection of the scene
is permitted, the purpose of which is to iden-
tify and record evidence regarding the cir-
cumstances of the crime. Accordingly, during
the prosecution of this category of criminal pro-
ceedings, admissibility of this evidence may be
questioned in connection with their collection
by inappropriate subject.

Another problematic issue during the pre-
trial investigation of crimes against children
is that, according to Article 226 of the Crimi-
nal Procedure Code of Ukraine, interrogation
of juveniles or minor is conducted in the pres-
ence of a legal representative, a teacher, or a psy-
chologist, and if necessary, a doctor. However,
according to Part 2, Article 65 of the Criminal
Procedure Code of Ukraine, the legal repre-
sentative of the victim cannot be questioned as
a witness. In accordance with Part 2, Article 97
of the Criminal Procedure Code of Ukraine,
the court has the right to admit hearsay evi-
dence regardless of whether the person who
provided the primary explanation could be
questioned in exceptional cases, if such testi-
mony is admissible evidence under other rules
of admissibility of evidence. Along with this,
Part 7 of this article states that in any event,
hearsay evidence may not be admissible, if
they are given by an investigator, a prosecutor,
an employee of an operational unit or another
person to the explanations of persons given to
an investigator, a prosecutor or to an employee
of the operative unit in criminal proceedings.

It should be noted that the “Bernahus”
model is currently being implemented in
Ukraine. This project is designed to adapt
the criminal process to the needs of children, to
promote their reintegration and rehabilitation.
In particular, the new standards of working
with children are the creation of comfortable
conditions at all stages of co-operating with
them, the support of a qualified child psycholo-
gist, taking measures to avoid repeated trau-
matization, which can be achieved by limiting
the number of investigative actions involving
the child, engaging different specialists for pro-
cedural actions taking into account the relevant
provisions of the Code of Criminal Procedure
of Ukraine, in a child-friendly environment, etc.
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In view of the above, and with the aim of min-
imizing injury to the child during her interro-
gation, we propose to enshrine the provision in
the Criminal Procedure Code of Ukraine that
if there is a need for additional evidence, then
the hearsay may be heard in accordance with
Article 97 of the Code of Criminal Procedure
of Ukraine, which should be supplemented with
Par. 8 to read as follows: “8. Complexity of inter-
rogation of a juvenile or minor victim or a witness
who gave a primary explanation or reasons why
such an interrogation is not possible”.

As we have already noted earlier, in accord-
ance with international acts, in order to mit-
igate the impact on the child’s psyche during
criminal proceedings, it is recommended to
introduce into national legislation the provi-
sions which will ensure that child interviews are
conducted without undue delay immediately
after the facts have been reported to the com-
petent authorities; limiting the number of child
interrogations; interrogation of the child, if
necessary, and in a room specially equipped or
arranged for these purposes; conducting all
interrogations of the child by the same person,
if possible, and where appropriate; interrogation
of the child by the person specially trained for
these purposes, etc.

As we can see, considerable attention is
paid to limiting the number of interrogations
of the victim, who is a minor. One of the options
for solving this problem is the use of audio
and video recording of the minor’s interroga-
tion for its further use in evidence in this cat-
egory of criminal proceedings. As we can con-
clude from the content of Part 5, Article 224
of the Criminal Procedure Code of Ukraine,
audio and/or video recording may be used dur-
ing interrogation. That is, we are just talking
about the possibility and not the obligation
of using audio and/or video recording. How-
ever, in our opinion, in the case when it comes to
the interrogation of a juvenile or minor witness
or victim at the stage of pre-trial investigation,
video recording of the questioning of the speci-
fied persons should be mandatory, because it will
help to prevent re-traumatization of the child’s
psyche, and in the future this video recording
may be used as evidence in criminal proceed-
ings, including during a court hearing.

Proceedings in cases involving minors are
one of the types of differentiated criminal proce-
dural form, regulated by the rules of Chapter 38
of the Criminal Procedure Code of Ukraine. It
is a procedural form differentiated by the minor
subject of criminal responsibility, in which gen-
eral rules of pre-trial investigation and court
proceedings are combined with special norms
guaranteeing the protection of a minor suspect
(accused) from unjustified criminal prosecu-
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tion and conviction and is also of a preventive
and socially restorative nature. The specified
chapter of the procedural law defines additional
guarantees for the protection of the rights
of a minor, the existence of which is due to
the characteristics of the person’s age (Tsyha-
niuk & Kuliebiakin, 2023, p. 353). It should also
be noted that the current criminal procedural
legislation of Ukraine does not fully comply
with the principles of equality before the law
and the court regarding proceedings in criminal
cases, in which children are victims or witnesses.

Thus, Chapter 38 of the Criminal Proce-
dure Code of Ukraine defines the procedure for
criminal proceedings against minor suspects
(accused), the circumstances to be established
in criminal proceedings against minor suspects
(accused), participation of the legal represent-
ative of a minor suspect (accused) in criminal
proceedings, the procedure for summoning
a minor suspect or accused, the interrogation
of a minor suspect or accused, cases and proce-
dure for engaging a legal representative, teacher,
psychologist or doctor in the interrogation
of a minor suspect (accused), etc. However,
the norms of this chapter do not apply to vic-
tims and witnesses who are minors. In view
of the above, we offer:

— title of Chapter 38 of the Criminal Proce-
dure Code of Ukraine should be read as "Chap-
ter 38. Criminal proceedings against minors
and involving them ",

— title of § 1. redrafted as follows "§ 7
General rules of criminal proceedings of which
a minor is a party ",

— Article 484 should be amended as follows:

"Article 484. The procedure for criminal
proceedings against minors and involving them

1. The procedure for criminal proceedings
against minors and involving them is deter-
mined by the general rules of this Code, taking
into account the features provided for in this
Chapter.

2. Criminal proceedings against a minor,
including if criminal proceedings are conducted
against several persons, at least one of whom
is a minor, as well as criminal proceedings in
which the victim is a minor, are conducted by
the inquirer, the investigator, who are specially
authorized by the head of pre-trial investigation
body to carry out pre-trial investigations on
minors. In the course of criminal proceedings
against a minor, including application of coer-
cive measures of an educational nature, and in
which the minoris the victim, the inquirer, investi-
gator, prosecutor, investigating judge, the court
and all other persons involved in it are required
to carry out procedural actions in a less disrup-
tive manner to the minor’s normal way of life
and corresponds to his (her) age and psycholog-

ical characteristics, clarify the essence of pro-
cedural actions, decisions and their meaning,
listen to his arguments in procedural decisions
and take all other measures aimed at avoiding
negative impact on the minor".

When conducting investigative (search)
actions with a minor victim (witness), one should
consider his  (her) individual psychological
and psychophysiological properties, in particular,
to question the person being interrogated through
the psychologist, to use special methods ("Green
Room", "Barnahus", etc.).

3. The provisions of this paragraph are
applied in criminal proceedings regarding
criminal offenses committed by persons under
the age of 18, as well as victims and witnesses
who were minors at the time of their involve-
ment in the criminal proceedings.

— add the word " victim” to the title
of Article 487 after the words "a minor suspect
or accused”;

— the title of Article 488 should be read
as: "Participation of the legal representative
of the minor suspect, accused, victim";

— insert "victim" after the word "minor" in
Part 1, Art. 488;

— insert "victim" after the word "minor" in
Part 3, of Art. 488;

— the title of Article 489 should be worded
as: “The procedure for summoning a minor victim,
witness, suspect or accused”;

— insert the words "victim, witness” after
the word "minor" in Part 1, Art. 489.

Besides, it should be noted that interna-
tional standards clearly define that the child’s
interrogations, if necessary, should take place
in a room specially equipped and arranged
for these purposes. The above characterizes
the basic principles of the "Green Room"
method, which involves interviewing the child
who has suffered or witnessed crime, in condi-
tions minimizing and preventing repeated trau-
matization of the child’s psyche, considering
his (her) individual psychological and psycho-
physiological properties. However, the problem
of using this technique is the lack of a sufficient
number of properly equipped "Green Rooms".

Thus, as of 2021, 34 special rooms (child-
friendly rooms) were functioning in Ukraine, 25
of which are in police units, 4 — in higher edu-
cation institutions of the Ministry of Internal
Affairs of Ukraine, 3 — in other State agencies,
and 2 — in civil institutions. Only 25 rooms were
properly furnished. Currently, there is a need to
increase the number of such rooms. However,
today in Ukraine there are no legal principles for
the "Green Rooms" functioning and legal pre-
requisites for their application in criminal pro-
ceedings involving a child. This predetermines
the need to develop and adopt departmental nor-
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mative legal act that will determine the organiza-
tional and legal basis of the activity of inquirers,
investigators, and employees of juvenile preven-
tion units regarding the application of the "Green
Room " methodology.

4. Conclusions.

In today’s circumstances, the improvement
of the eriminal procedural legislation of Ukraine
in terms of ensuring the rights of the minor
victim in criminal proceedings is a necessary
element of its effectiveness. Besides, special
methodologies such as "Green Room" and "Bar-
nahus", the application of which during investi-
gative (search) actions with minors will prevent
their traumatization, require proper rationing
for adequate application.
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TEOPETHUKO-IIPABOBI 3ACA/IN 1OCYI0OBOIO PO3CJIIAYBAHHA
3JIOUYMHIB ITIPOTU JITEM

Awuorauisi. Mema. Y craTTi akIleHTOBaHO yBary Ha HeOOXIZHOCTI CTBOPEHHSI: LIEBOTO IIPABOBOTO MeXa-
Hi3My 3a0€311€UeHHsI [IPAB AUTHHY B Oy 1b-SIKOMY KOHTAKTI i3 CUCTEMOIO IPABOCY/UIS, @ TAKOK H0AATKOBUX
[IPOIECYaJIbHUX TapaHTiil MOBO/KEHHS 3 HEMOBHOJITHIMU yYaCHUKAMU KPUMIHAJIBLHOTO MTPOBA/KEHHS;
npodeciitHoro miaxomy oci6, yoBHOBakKeHUX Ha poOOTY 3 AiThbMuU, TOIIO. Memoou docrioxcenns. Pobora
BUKOHAHA HA MiJICTaBi 3araJbHOHAYKOBUX i CIIENia/IbHUX METO/iB HAYKOBOTO Tli3HaHHS. 30KpeMa, 1OopiB-
HSJIBHO-TIPABOBUI MeTOJI /IaB 3MOTY TIOPIBHATH HOPMY HaIliOHAJIBHOTO 3aKOHO/IABCTBA 31 3MiCTOM MiXK-
HApOJIHUX JIOTOBOPIB, Y SIKNX BU3HAYEH] BUMOTH TO/I0 TIOPSIIKY 3/iICHEHHS I0CYI0BOTO PO3CJIilyBaHHSI
3JI0YMHIB TIPOTH JIiTell. 3aB/sKU METO/LY y3arajbHEHHs BJAJ0CS MOCJiZI0OBHO 3BECTU OJAMHUYHI (haKTH
y eluHe 11iJie Ta chopMyTioBaTi 06I PYHTOBAHI BICHOBKH, CIIPSIMOBAHI Ha BIIOCKOHAJIEHHSI 3aKOHO/[ABYOTO
PEryJIIOBAHA JIOCTIZKYBAHOTO IMUTAHHS, TTOJ0JaHH H0ro Kouisiil i nporamu. Jloriunnit Metoz Hayko-
BOTO Ii3HAHHS CJIYTYE METOIOJIOTIYHO OCHOBOK VIS JIOCJIUKEHHS MPOOJIEMHUX MUTAHD J10CYA0BOrO
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PO3CITiyBaHHs KPUMiHAIBHIX MPABOMOPYIIEHb, TOTEPIIIMMU Yy SIKKX € AiTH. Pe3yavmamu. Busnaverno,
1110 eheKTUBHE 3/[HCHEHHS I0CY0BOTO PO3C/Ii/LyBAHHS 3I0YNHIB POTH JITEH 3aIeKUTH BiJl 3a0e3meden-
HS IHIUBILyaIbHOTO M/IXO/Y /10 IX IOKYMEHTYBAHH:I, Y3TO/KEHOCTI il 3aTy4eHnX IpaliBHUKIB IIpaBo-
OXOPOHHUX OPTaHiB Pi3HKUX BIIOMCTB Ta (paXiBI[B y BIAMOBIAHINA chepi, sKi 3a6e3medyioTh i 3 iCHIOI0TH
30upaHHsl I0Ka3iB Ge310cepeIHbO IMic/Ist BANHEHHS 3JI0UKHY, 3 METOIO 1X e(DeKTHBHOIO BUKOPUCTAHHS ITijl
yac TMPUHHATTS PillleHHs K BITYM3HSAHUMU CYJOBUMU OpPraHaMH, Tak i MiXKHApPOJHUMH IHCTUTYIISIMY,
3okpemMa MixknaposiHuM KpuMiHaTbHUM cyioM. Bucnoeru. [IpoananizoBano MizkHAPO/IHI IOKYMEHTH, SKi
BKa3yIOTh Ha HEOOXITHICTD 3a6e3eyeHHs TTOM SKITTeHHS TIPOTIe/LyPH OTINTYBAaHb, IONUTIB iTeH, SKi CTamn
JKePTBAMK UM CBIZIKAMU 3JI04MHIB. 3 METOIO 3a0e31eYeH s IPUHIIUITY PIBHOCTI II€pes 3aKOHOM i CyIoM
1110710 TIPOIIE/LYPH TIPOBA/UKEHHS Y KPUMIHAJIBHIX CIIPABaX, y AKUX HOTEPIIIMMI Y1 CBIIKAMU € JIiTH, HA
iZICTaBl aHaIi3y HOPMATUBHO-IIPABOBUX aKTiB 3p00JIEHO BUCHOBOK TIPO JOIIIbHICTh BHECEHHS 3MiH 10
KpuMiHa/mbHOTO MpOIECyalbHOTO KOJIEKCY YKpaiHu.

KmouoBi cinoBa: auTHHa, 0CYN0BE PO3CJITyBaHHs, BOEHHUI CTaH, KPUMiHAJbHE MPOBAIKEHHH,
HETIOBHOJIITHIl, IOBeHATbHA TTPEBEHILis.
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