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USE OF THE EXPERIENCE OF LEGAL SUPPORT
OF THE REHABILITATION OF BUSINESS ENTITIES
IN BANKRUPTCY CASES IN THE UNITED STATES,
FEDERAL REPUBLIC OF GERMANY AND THE
UNITED KINGDOM

Abstract. Purpose. The goal of the study is to analyze the features of legal support for rehabilitation
(reorganization) procedures in the legislations of the United Kingdom, Germany and the USA in order to identify
the strengths and weaknesses of each of the approaches and the potential areas of improvement of Ukrainian
legislation. Research methods. The article is developed using the general research and special methods, namely
systemic-structural, comparative-legal, analytical-synthetic methods. Results. The article analyzes the legal
features of the institution of rehabilitation within the framework of bankruptcy in countries with developed
economies, as well as determines ways to improve Ukrainian legislation in accordance with advanced international
standards. Conclusions. The conclusion emphasizes the need to reform Ukrainian bankruptcy legislation
in accordance with modern requirements and referring to the foreign experience. In particular, the increase
of the debtor’s role in the rehabilitation process was proposed, including by expanding his opportunities to manage
the enterprise during the whole procedure. In addition, it was offered to introduce an alternative of the American
"cram-down" procedure in the Ukrainian legislature, when there is a consent of at least one class of creditors.

Within the framework of the German experience, a change in the payment system for trustees was
proposed, tied to the final amount paid to the creditors. Another interesting feature of German law is
the presumption of the consent of the creditors to the rehabilitation plan in case no objections were
announced during a certain period of time.

Finally, the development of a multi-optional system for overcoming insolvency was proposed, in
particular, with an easier access in the case of objective factors that led to bankruptcy.

Keywords: insolvency, bankruptcy, rehabilitation of the debtor, Code of Ukraine on bankruptcy
procedures, Western experience, the United States Bankruptcy Code, German Insolvency Code,
Insolvency Act of 1986, reforming the institution of bankruptcy rehabilitation.

1. Introduction

The importance of the institution of bank-
ruptcy within the framework of the modern
economic model that has developed in most
countries of the world, in particular Ukraine,
is beyond doubt. The effectiveness of mech-
anisms related to bankruptcy is the vital fac-
tor related to such issues as the preservation
of the money supply in the economy, ensuring
stability and improving economic relations
within the state.

From the very beginning of the existence
of the institution of bankruptcy, scientific

© O. Tsyhanovychr, 2023

opinions regarding its interpretation, content,
and role in the economic and legal system dif-
fer. There are two main approaches: debtor-
and creditor-oriented, which, respectively, are
focused on macro- or micro-regulation of eco-
nomic relations.

As noted by LV. Novyk, "since the econ-
omy of the state is directly related to the state
of the primary link, i.e., individual enterprises,
the problems of the activity of legal entities ulti-
mately have a negative impact on the national
financial and economic stability” (Novyk,
2021, p. 3).
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Given that bankruptcy is, of course, the last
stage on the path of a deep crisis of a particu-
lar enterprise, there is an opinion that the main
purpose of bankruptcy is to "cleanse” the market
of ineflicient entrepreneurs. Thus, supposedly
only the "strongest" players remain on the field;
the ones who contribute to the development
of the economic system like no other.

However, this approach obviously has many
gaps. First of all, inefficient management is
not always the cause of bringing enterprises to
bankruptcy. As the world events of recent years
show, global objective factors such as a pan-
demic or large-scale military operations con-
tribute to the liquidation of even the most suc-
cessful enterprises no less than the inept actions
of management. In addition, the Ukrainian
bankruptcy institute practice, even until 2020,
has repeatedly shown that the legal reali-
ties are quite far from the model laid down by
the legislator. Abuse of rights and unfair com-
petition have very often become the reason for
the decline of enterprises with great potential.

Thereby there is another approach. It is
focused on the perception of the bankruptcy
procedure not only as a tool for screening
players out of the market and preserving
the money supply, but also as the "last chance”
for falling companies to restore its own sol-
vency with the help of legal mechanisms.
I.V. Novyk indicates that a significant share
of the so-called "crisis enterprises" are those
that have fairly good prospects for overcom-
ing temporary obstacles and effectively con-
tinuing their activities in the future (Novyk,
2021, p. 3).

One of the key mechanisms, which is pro-
vided precisely for giving the debtor a chance
to get out of the crisis, is rehabilitation — a set
of procedures aimed at restoring the solvency
of a business entity. It allows not only saving
the debtor from his "elimination" from the eco-
nomic arena but also maximizing the amount
of funds returned to creditors.

O. Kalchenko, in particular, agrees with
the statement about the two-way benefit of reha-
bilitation, and provides the following definition:
"rehabilitation is a complex of financial-eco-
nomic, production-technical, organizational-le-
gal, social measures, the purpose of which is to
restore the solvency of the debtor enterprise,
improve its financial condition, fully or par-
tially satisfy creditors’ demands and prevent
the bankruptcy” (Kalchenko, 2020, p. 225).

It is obvious that maintaining a healthy
balance between creditor- and debtor-oriented
approaches, depending on the specific economic
model, is the most rational decision for the pol-
icy development for legal regulation of bank-
ruptcey.

6

As Ukrainian experience shows, the effec-
tiveness of the bankruptcy and rehabilitation
mechanisms in particular is under serious doubt.
They are abused to delay time, withdraw addi-
tional funds from the enterprise, etc. Consolida-
tion of the creditor-oriented approach during
the development of the bankruptcy institute
also raises doubts in part of the scientific com-
munity. As noted by B.M. Polyakov, the Bank-
ruptcy Law (as amended in 1992), being purely
"creditor-oriented”, brought a lot of damage to
the state's economy, because instead of treating
economic entities, they were simply liquidated
(Polyakov, 2003, p. 10).

Nowadays, the obsolete law was replaced by
the Code of Ukraine on Bankruptcy Procedures
(KUzPB), which, although it regulates the reha-
bilitation procedure, nevertheless rather pro-
tects the interests of creditors. As noted by
T. Bila in relation to the KUzPB, compared to
the norms of the current Law of Ukraine "On
restoring the debtor's solvency or declaring him
bankrupt”, the legislator significantly expanded
the ability of creditors to take an active part in
debtors' bankruptcy procedures. Thus, we are
talking about the scope of creditors' powers,
reducing the quorum, voting for the approval
of the rehabilitation plan by classes (Bila,
2019, p. 57). In our opinion, in order to maintain
the balance, the regulatory legislation should be
changed, including by borrowing the best meth-
ods from developed capitalist countries.

As a resuly, it is expedient to study the for-
eign legislation that regulates the rehabilitation
procedure, namely, the relevant legal institu-
tions of Germany, Great Britain and the USA —
countries that not only demonstrate high indi-
cators of economic development but also have
significant practical experience in the applica-
tion of bankruptcy legislation during crises.

It is crucial to conduct the study of these
legal systems based on some specific crite-
ria, namely: the legislation’s subjective focus
(debtor- or creditor-oriented), the availabil-
ity of the rehabilitation mechanism, its effec-
tiveness and efficiency in practice, as well as
the methodology of conducting "remedial pro-
cedures".

Literature review. The issue of legal provision
of rehabilitation in both domestic and foreign
science is quite relevant. Let's single out some
authors who dealt with the issue concerned:
T.M. Bila (Bila, 2019), V.K. Bohatyr (Bohatyr,
2021), A.A. Butyrskyi (Butyrskyi, 2007, 2012,
2013), A. Gurrea-Martinez (Guerra-Martinez,
2023), P. Zhark (Zhark, 2012), O.M. Kalchenko
(Kalchenko, 2020), L.S. Kozak (Kozak, 2010),
L.V.Novyk (Novyk, 2021), F. Pink (Pink, 2000),
B.M. Polyakov (Polyakov, 2003), V.L. Piant-
kovskyi (Piantkovskyi, 2006), M.A. Sarnat-
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skyi (Sarnatskyi, 2021), E. Warren (Warren,
Westbrook, 2009), Yu.V. Chorna (Chorna,
2018), and others. At the same time, certain
aspects of the improvement of the rehabilita-
tion institution are considered insufliciently or
are outdated due to changes in the legal reality
and development of new theoretical approaches
to its understanding.

Research methods. To achieve the goal,
the following research methods were used: sys-
temic-structural, comparative-legal, analyti-
cal-synthetic, etc. Using the system-structural
method, ways for improvement of KUzPB
were determined. Using the comparative legal
method, it was proposed to make changes to
the KUzPB, in particular, in terms of regulating
the debtor’s role in the rehabilitation process,
introducing the compulsory rehabilitation pro-
cedure, as well as changing the order of adoption
of the rehabilitation plan and certain aspects
of the work of the trustee.

Goal. The article aims to investigate
the peculiarities of regulating rehabilitation
and reorganization in the USA, Germany
and Great Britain and to propose improve-
ment of Ukrainian legislation on rehabilitation
within the framework of a bankruptcy case.

2. Legal principles of rehabilitation in
the USA

The case of the USA in the present study
seems to be the most appropriate in view
of both the world economic leadership in terms
of the size of the economy and, in particular,
the high indicator of GDP per capita ($70,250)
(The World Bank, 2023).

In the USA, the institution of bankruptcy
is regulated by the Bankruptcy Code adopted
in 1979 (hereinafter — the US Code). Its key
chapters regulate various procedures related to
bankruptcy, in particular, the liquidation proce-
dure (Chapter 7) and various types of restruc-
turing (Chapters 11 and 13) — an analogue
of Ukrainian rehabilitation.

Analysis of the norms of this regulatory act
allows us to conclude that it is aimed, first of all,
at protecting the debtor’s interest, in particular,
restoring his solvency, preventing liquidation.
A number of scientists agree with this. Thus,
L. Kozak points out that the main task of the US
Code is to help the debtor in getting rid of part
of the debts and preventing the liquidation
of the enterprise. The purpose of the US Code is
not liquidation, but rehabilitation, restoration
of the enterprise (Kozak, 2010, p. 291).

The US Securities and Exchange Commis-
sion is the state body that regulates bankruptcy.
In addition to it, there are other bodies of reg-
ulatory influence, such as state federal bank-
ruptcy trustees, the main tasks of which are
to prevent abuses by independent bankruptcy

trustees, as well as fraudulent actions by other
participants of the bankruptcy procedure.

V. Piantkovskyi notes that judicial proceed-
ings in bankruptcy procedures in the USA are
carried out by federal courts (in bankruptcy
cases — specialized courts that are part of the dis-
trict courts of the USA). A special body that
deals with the administrative management
of bankruptcy cases is part of the Department
of Justice and is called the Executive Office
for United States Trustees. It acts as bank-
ruptcy supervisor on behalf of the US Attorney
General. Its members, the federal executive
heads, are employees of the federal govern-
ment and are appointed by the attorney general
(Piantkowski, 2006, p. 41).

As far as reorganization is concerned, from
the provisions of the US Code (in particular,
Chapter 11, which is devoted to reorganiza-
tion), we can see that American law provides
a relatively easy access to the procedure: there
are no limitations or requirements regarding
the amount of debt or income for the enterprise
that plans restore its solvency (United States
Bankruptcy Code, 2023).

On top of that, it is worth noting that in
most cases during reorganization, the debtor
himself remains the head of the company
(so-called "debtor-in-possession”). A trustee
is only appointed in exceptional cases, when
facts of fraud are involved etc. Obviously, this
approach helps to expand the amount of con-
trol of the debtor over the situation, although it
increases the risks of abuse.

The debtor can apply to the court with the aim
of taking advantage of the possibility of reorgani-
zation (chapters 11 and 13) both immediately or
after approving the chapter 7 case.

There are several things making up
the distiction between chapters 11 and 13. First,
Chapter 11, unlike Chapter 13, has no limit on
the maximum amount of debt, making it more
accessible to large and medium-sized busi-
nesses. Chapter 13, on the other hand, is often
called "wage earner" bankruptcy.

In addition, both chapters allow the devel-
opment and implementation of a "recovery
plan". The difference is that Chapter 13 is
focused on paying off only part of the debt with
the subsequent release of the debtor from pay-
ing the rest according to the plan, while Chapter
11 is focused on the reorganization of payments
and less often provides the reduction of mon-
etary obligations, and also has the primary
task of preserving the operation of the enter-
prise and maintenance of the management
of the debtor with the subsequent restoration
of solvency.

Both creditors and the debtor have the right
to propose a rehabilitation plan. However, dur-

1
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ing the first 120 days after the opening of the pro-
ceedings, the corresponding right is only granted
to the debtor. Together with the tendency not
to change the management of the company, it
plays even more into the hands of the potential
bankrupt. Then, the plan must be approved by
creditors. Voting takes place by classes. First,
all creditors are divided into classes, after
which voting takes place within each of them.
The plan is considered to be approved by a spe-
cific class if at least half of all creditors holding
2/3 of the class's obligations have voted for it.
So-called "unimpaired classes", in relation to
which the obligations of the debtor according
to the plan remained unchanged, do not have
the right to vote and are considered to have
accepted the plan. Only if all classes of creditors
agree to the plan is it approved by the court.

However, even here the debtor-oriented
approach of the US Code is clearly visible. The
US legislation provides a possibility of carrying
out the "craw-down" procedure — the forced
approval of the rehabilitation plan by the court
in case at least one class agrees to its imple-
mentation (even if all other classes have voted
against it). Section 1129(b) of the United
States Bankruptcy Code allows the "craw-
down" procedure if a judge finds the plan to be
fair and equitable to all participants (United
States Bankruptcy Code, 2023).

In fact, during the development of the plan,
all parties to the process have the right to offer
their own vision of the current state and further
development of the enterprise. The valuation
of the debtor's assets is of great importance in
this process, on which the subsequent redistri-
bution of new ownership shares depends. For
the implementation of the plan, it is allowed
to carry out a whole range of measures: par-
tial sale of the debtor's assets, reorganization
of production, partial liquidation of non-profit
departments, rejection of part of the claims by
creditors or their exchange for obligations in
the future (United States Bankruptcy Code,
2023).

The possibility of additional "debtor-in-pos-
session” financing (so-called "DIP financing")
is provided too. Obligations of this type have
the highest priority in the order of repay-
ment. As A. Gurrea-Martinez points out, in
the absence of any mechanism that would stim-
ulate the debtor's counterparties to continue
providing labor, loans, goods and services,
the value of the enterprise may be reduced. In
many cases, this loss of value can cause viable
firms to become unviable businesses that must
be closed down. DIP financing is a financing
regime designed to help preserve viable busi-
nesses that would otherwise disappear (Gur-
rea-Martinez, 2023, p. 556).

8

Although the focus of US legislation on
the preservation of the debtor allows a large
number of enterprises to use the rehabilita-
tion procedure, in practice, only a small part
of them completes the procedure, preserving
the structure of the enterprise and preventing
liquidation. As of 2002, only 17.5% of enter-
prises were able to survive 12 months from
the date of approval of the reorganization plan,
and 8.35% — 24 months. Currently, this per-
centage is increasing, but, nevertheless, remains
quite low (Warren, 2009, p. 621). In addition,
despite the fact that the liquidation procedure
(Chapter 7) remains the most popular among
companies, as noted by the American Bank-
ruptcy Institute, the number of reorganization
applications for the year increased from 1,766
in early 2022 to 2,973 in early 2023 (American
Bankruptcy Institute, 2023).

The US experience is interesting for Ukrain-
ian legislation, primarily because it implements
the opposite — debtor-oriented approach, while
keeping the debt repayment rate at a relatively
higher level. There are also practical problems
in the implementation of the reorganization
procedure, in particular, a low percentage of its
full implementation, but over time the popu-
larity and effectiveness of the American debtor
recovery mechanism is steadily increasing.

3. Legal principles of rehabilitation in
the Federal Republic of Germany

Another example of a successful economy
is Germany, which is one of the European lead-
ers in terms of GDP per capita ($51,200) (The
World Bank, 2023).

Legal regulation of the field of bankruptcy
and, in particular, rehabilitation procedures
of the Federal Republic of Germany is carried
out by the Insolvency Act (hereinafter referred
to as the German Bankruptcy Law). It regulates
both classical bankruptcy and a number of simi-
lar procedures, such as rehabilitation.

Despite the fact that Chapter I "Goals
of Bankruptcy Proceedings” of the German
Bankruptcy Law states the satisfaction of cred-
itors' is its priority goal, it can hardly be called
entirely creditor-oriented. The German model
maintains a balance between the interests
of creditors and the debtor (Insolvenzord-
nung, 2022). M. Sarnatskyi agrees with this,
describing the rights of process participants
both at the stage of initiating bankruptcy pro-
cedures and during the process. Summing up,
M. Sarnatsky notes that "the German author-
ities are oriented towards the joint protection
of the interests of both the debtor and the cred-
itor" (Sarnatsky, 2021, p. 82).

Actually, the analysis of the articles
of the following sections of the German Bank-
ruptcy Law reveals the peculiarities of this bal-
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anced approach of the legislator. On the one
hand, the German Bankruptcy Law allows
the use of the bankruptcy procedure (and
subsequent rehabilitation) subject to compli-
ance with a number of strict conditions — lack
of liquidity (which is determined by the ina-
bility to pay 90% of debts), the need to resolve
excessive indebtedness (when the amount
of the debtor's obligations exceeds the amount
of his assets), as well as a period of two years
of negative liquidity (Insolvenzordnung, 2022).

Certain mechanisms of the bankruptcy
procedure, such as recognition of the inva-
lidity of contracts concluded within twelve
years before the opening of proceedings, also
play in the interests of creditors. In addition,
liquidation/rehabilitation ~ procedures  are
characterized by a change in the management
of the debtor company, which is strikingly dif-
ferent from the American approach.

At the same time, the position of the Ger-
man Supreme Federal Court is rather debt-
or-oriented. It clarifies that if the debtor can
objectively be expected to settle the obligations
within three weeks, then such a situation will
not be classified as insolvency. P. Jark points
out that a temporary delay in payments cannot
immediately be the basis for declaring a person
insolvent. Insolvency begins when the debtor is
unable to meet 10% or more of the total debt
obligations due (Jark, 2012).

There are interesting peculiarities of the par-
ticipation of state bodies and arbitration admin-
istrators (a German analogue for trustees,
"Insolvenzverwalter") in the case; the degree
of their involvement in the process varies sig-
nificantly. Yu.V. Chorna marks that the insol-
vency institute of the Federal Republic of Ger-
many is built on the close interaction of judicial
authorities with arbitration administrators. At
the same time, the participation of the execu-
tive body in the bankruptcy procedure (Federal
Ministry of Justice) is carried out on a general
basis (Chorna, 2018, p. 4).

German bankruptcy legislation regulates
the procedure for choosing an arbitration admin-
istrator very thoroughly. Article 56 of the Law
of the German Bankruptcy Law defines only
general requirements for the relevant candidacy,
and specialized directives regulate this issue in
more detail. As in Ukraine, a bankruptcy trus-
tee is an individual who is independent of cred-
itors and the debtor and is knowledgeable in
economic affairs. In addition, German legisla-
tion also provides such a procedural figure as
an expert (temporary manager), who becomes
a manager in the case after the appointment.
His/her task is to determine the property status
of the debtor and establish the circumstances
regarding the availability of funds to cover

court costs, which is a condition for opening
bankruptcy proceedings.

Finally, for the reorganization process, § 274
of the German Federal Law defines a bankruptcy
administrator ("Sachwalter") who is respon-
sible for examining the economic situation
of the debtor and controls the costs of admin-
istration in the event that the debtor chooses
the "self-administration” procedure ("Eigenver-
waltung"). This procedure is a kind of analogue
of the American "debtor-in-possession”. Instead
of a court-appointed bankruptcy administrator
the owners carry out the reorganization them-
selves under the supervision of the bankruptcy
administrator (Insolvenzordnung, 2022).

Aninteresting difference between German
and Ukrainian legislation is in the specifics
of the regulation of the bankruptcy trustee’s
activities: according to § 63 of the German
Bankruptcy Law, the amount of his remu-
neration depends on the value of the insol-
vency estate at the end of the proceedings in
the case, unlike in Ukraine, where the remu-
neration of the arbitration administrator
does not depend on the quality of the work
performed. In Germany, the remuneration
of a trustee in rehabilitation cases is set
at the level of 60% of the remuneration
of a trustee in liquidation cases, in accor-
dance with § 12 of the Insolvency Remu-
neration Ordinance (Insolvenzrechtliche
Vergiitungsverordnung, 2020).

The rehabilitation procedure itself in Ger-
many can be started after the opening of the pro-
ceedings in the case. Moreover, the latter is not
oriented to the preservation of the enterprise in
advance. The rehabilitation plan is approved in
the case of the consent of the creditors and their
vision of the prospect of saving their capi-
tal. An interesting aspect is the presumption
of the creditor's agreement with the require-
ments of the plan in the absence of objections
from their side within a month (Insolvenzord-
nung, 2022).

To carry out rehabilitation and pay credi-
tors, the debtor can redistribute his assets, con-
vert them into liquid assets, sell and lease means
of production, etc. The legislation also allows
the enterprise to postpone payments on debt
until it becomes profitable.

If the plan is not accepted within three
months, the court starts liquidation.

According to the statistics department
of the German government 18,368 companies
used the bankruptcy procedure for the period
from 2011 to the end of 2018. Of these, 828
(about 4.5%) chose and completed the restruc-
turing procedure, which is somewhat less, but
generally corresponds to the level of success
of reorganization in the USA (De Statis, 2020).

9
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4. Legal basis of rehabilitation in Great
Britain

Great Britain is a country not only with
a successful economy (GDP per capita —
$46,510) (The World Bank, 2023), but also with
a huge experience in regulating bankruptcy
procedures. It was in the British Empire that
several centuries ago the foundations of insol-
vency procedures were laid and they are used
in the legislation of developed countries to this
day.

The institution of bankruptey within
the framework of the British legal system is
the closest to the Ukrainian one: the legislator
determined the main task of bankruptcy proce-
dures, as in the case of Germany, to be the return
of funds to creditors, however, with the actual
implementation of the provisions in practice.

The main legal acts governing bankruptcy
procedures in Great Britain are: The Insol-
vency Act 1986, the Insolvency Rules 1986
(ST 1986/1925, replaced in England and Wales
from 6 April 2017 by the Insolvency Rules
(England and Wales) 2016 (SI 2016/1024) —
see below), the Company Directors Disqualifi-
cation Act 1986, the Employment Rights Act
1996 Part XII, the EU Insolvency Regulation,
and case law. Numerous other Acts, statutory
instruments and cases relating to labour, bank-
ing, property and conflicts of laws also shape
the subject. The role of the state bankruptcy
authority is performed by the Insolvency Ser-
vice (Pink, 2000, p. 120).

It should be noted that in Great Britain,
the concept of "bankruptcy” is only applicable
to natural persons. A legal entity cannot legally
"become bankrupt” but immediately proceeds
to the liquidation procedure or agrees on one
of the options provided for by law. Conse-
quently, the management of the company gath-
ers a meeting of shareholders (for voluntary lig-
uidation, the consent of 75% of shareholders is
required), goes to court (in this case, a require-
ment of a minimum of 750 pounds of debt is
added), or submits a "Declaration of solvency”
(in the case when the company is solvent, but
for certain reasons the owner wants to stop its
activity). Also, legal proceedings can be started
at the request of the creditor (UK Insolvency
Act 1986, 2023).

At the request of the debtor, the bankruptcy
process begins on the condition that he realizes
that he cannot repay his financial obligations
and therefore wishes to come under the protec-
tion of insolvency legislation. Although English
law allows the opening of bankruptcy pro-
ceedings by a court decision, in practice such
cases are almost rare. The petition to declare
the debtor insolvent is submitted to the spe-
cial court for insolvency and bankruptcy cases
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at the place of residence or location of the legal
entities submitting the specified petition. In
connection with this, the territory of England is
divided into districts for insolvency cases.

Pointing out the important role of the insol-
vency practitioner, it is necessary to emphasize
that the decisive role in bankruptcy procedures
belongs to the court, which exercises control
at all its stages. It is the court that gives permis-
sion to carry out particularly significant actions
of the insolvency practitioner, passes a decision
on the release of the debtor from debts, res-
toration of his rights to manage the property
remaining after the distribution among credi-
tors (UK Insolvency Act 1986, 2023).

In English law, there are the following
options for settling company debts:

1. CVA (Company Voluntary Arrange-
ment) — a company's voluntary arrangement is
the closest equivalent of the American "chapter
11" and Ukrainian rehabilitation. In this case,
the company can continue to function with
a certain reorganization of its assets.

A voluntary agreement of a person is called
IVA (Individual Voluntary Arrangement) and is
separately regulated.

2. Selling the business as a "going concern”
to another company — this decision also involves
the possibility of continuing the business (albeit
with a change of owners), for example, retaining
customers, workforce or orders.

3. Sale of company assets as part of liquida-
tion. In this case, the collected money will be
paid to creditors, and the company will be lig-
uidated.

4. Liquidation of the company — in case
of absence of assets (UK Insolvency Act 1986,
2023).

Of the above procedures, CVA is the most
related to the subject of this study. It is with its
help that rehabilitation is carried out in Great
Britain. The essence of the procedure is similar
to both Ukrainian rehabilitation and "Chapter
11/13" of the US Code. CVA procedure is regu-
lated by the Part I of the Insolvency Act 1986.

Subdivision 2 of section 1 of part 1 of the Act
states that the bankruptcy officer will draw up
an "arrangement” that will cover the amount
of debt that can be paid by the debtor and asched-
ule of payments. English law provides up to
a month for this after appointment.

The plan itself should contain the following
information:

1. Causes of financial difficulties.

2. Up-to-date information on the company's
financial condition, including detailed informa-
tion on all assets and liabilities.

3. The amount of money the company can
afford to pay each month based on financial pro-
jections.
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4. Projected duration of CVA.

Once the plan is developed, creditors are
notified of the agreement and invited to vote. A
CVA is considered approved if it is supported by
75% (by the amount owed) of the voting cred-
itors and 50% of the unrelated creditors. The
legislation provides, in particular, that a CVA
cannot affect the rights of any secured creditor
of the company without its consent (UK Insol-
vency Act 1986, 2023).

In the case of approval of the plan,
the further settlement takes place through
the mediation of a bankruptcy specialist by
means of a monthly payment, which includes
the commission for the services of the special-
ist himself. During the development of a CVA,
a specialist can propose various measures to
improve the financial situation. Those are, in
particular, termination of non-profit contracts,
rental /leasing agreements, etc., dismissal of full-
time employees, etc. Arrangements can also be
negotiated through a profit-based payment,
a lump-sum payment — such as selling the prop-
erty and moving into a rental property to free
up funds, or any other suitable offer.

Regarding the question of the effectiveness
of CVAs, since these procedures are usually
performed over a period of time (2-5 years)
and can fail at different stages of the process,
it is difficult to determine the ultimate success
rate. However, House of Commons information
document No. 6944 of 11 June 2019 states that
in 2014, 40% of proposed CVAs were successful.

3. Conclusions

Summarizing the above, it is worth not-
ing that the development of the institution
of bankruptcy and rehabilitation as part
of it is extremely important for the function-
ing of the entire Ukrainian economy, which
is currently going through difficult times. In
the context of this issue, the use of the expe-
rience of developed Western countries could
become a basis for determining the weak
and strong sides of domestic legislation, reform-
ing it in accordance with established world
practice.

KUzPB strives to protect, first of all,
the interests of creditors. This corresponds to
judicial practice, which is focused on the realiza-
tion of the debtor's property and its liquidation.
While a similar approach is observed in Great
Britain, the experience of countries such as
the USA and Germany shows either the oppo-
site or a more balanced approach. Not least this
is caused by the desire of the American and Ger-
man legislators to ensure the maintenance of eco-
nomic stability, the preservation of economic
potential, and the easing of the social burden on
the state. The approach of English law is cred-
itor-oriented evidently due to the preference

for micro-regulation to which the British elite
gravitate and which, given the high level of eco-
nomic development and, more importantly, sta-
bility, the country can afford.

Obviously, the level of stability
of the Ukrainian economy, its development
potential, and the investment climate com-
pared to Western countries in recent years (and
especially after the start of full-scale war) were
relatively weak. In the conditions of an aggres-
sion, when the economic situation does not
contribute to the development of fair capitalist
relations, balancing the interests of the debtor
and the creditor seems more appropriate.

Considering that most of the bankruptcies
of the last period were obviously not caused by
inefficient management, but by objective fac-
tors, the expansion of the debtor's rights during
the rehabilitation procedure, as is happening in
the USA, could be more favorable for preserving
the potential of enterprises.

In addition, taking into account the unpop-
ularity of the rehabilitation procedure in
Ukraine in general, as well as the existence
of entire industries of enterprises that are
under threat as a result of military operations,
an additional regulatory mechanism could be
formed on the basis of the "cram-down" pro-
cedure. It would allow the courts to forcibly
approve the rehabilitation plan, of course, in
the presence of a number of strict conditions.
In particular, the consent of at least a minimal
part of the creditors, the reality of the terms
of the plan, as well as control over its implemen-
tation by both the creditors and the court.

The experience of Great Britain isalso useful,
since its legislation regulates the issue of bank-
ruptey quite effectively, in particular, forming
a number of procedures that can be applied to
save the enterprise. Perhaps, such a variable
approach could be borrowed by domestic legis-
lation, especially, taking into account the events
of recent years, when objective factors contrib-
uted to the increase of bankruptcies several
times. The development of similar procedures
for restoring solvency, in particular, with easier
access and other features (reduction of financial
requirements, application of the "cram-down"
procedure in the case of good faith actions
of the debtor and the absence of signs of ineffi-
cient management, etc.) could be a useful devel-
opment, especially for increasing the chance
of insolvent enterprises for survival.

In our opinion, it is also appropriate to bor-
row a part of the German experience. In particu-
lar, in the issue of regulating the fees of trustees
depending on the repaid debt amount, which
would contribute to increasing the efliciency
of their work. In addition, a positive change
could be the establishment of the presumption
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of creditors' agreement with the rehabilita-
tion plan in the event of no objections on their
part during a certain period. It would increase
the interest of the parties in discussing rehabil-
itation, prevent a number of abuses, and ration-
alize the use of procedural terms.

In this regard, reforming the legisla-
tion in the field of bankruptcy from the point
of view of balancing the interests of creditors
and the debtor, introducing a more effective
and profitable rehabilitation mechanism, expand-
ing the debtor's participation in the management
of the enterprise undergoing the rehabilitation
procedure, together with strengthening the con-
trol over the responsible persons seem neces-
sary for stabilization of the economic situation
and establishing the trust of domestic and for-
eign investors in the Ukrainian economic system.
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BUKOPUCTAHHSA JIOCBI[Y IPABOBOTO 3ABE3IIEUEHHSA CAHATIII
IOPUINYHHIX OCIB ¥ CIIPABAX IIPO BAHKPYTCTBO ¥ CIIA,
OEJEPATUBHIN PECITYBJIII HIMEUYMHA I BEJIMKIVM BPUTAHII

Anoranis. Mema. 11inb 10CHiPKEHHA TI0JIIra€ B aHa/i31 0COOMMBOCTEN TPABOBOIO 3abe3IeyeHHs
mporeyp canaiii (peopranisarii) y 3akonogasctBax Bemmkoi bpuranii, Himewunnu tTa CIIIA 3 meToio
BU3HAYECHHS CUJIBHUX 1 CIA0KUX CTOPIH KOKHOTO 3 MIAXO/IB i MOTEHI[IHHUX HAMPSAMIB YIOCKOHAJIEHHS
YKPaiHChKOTO 3aKOHOaBCTBAa. Memoou docaioncenns. Crartsi BUKOHAHA 13 3aCTOCYBAHHSIM 3arajlbHO-
HAyKOBMX 1 CHEIaJIbHUX METOJIB, 30KpeMa CHCTEMHO-CTPYKTYPHOTO, MOPiBHAJBHO-TIPABOBOTO, aHali-
TUKO-CHHTETHYHOTO. Pe3yavmamu. Y po6oTi TpoaHamizoBaHO MPaBoBi 0COOIMBOCTI iHCTUTYTY caHallil
B paMKax GaHKPYTCTBA B KPATHAX i3 PO3BUHYTOI0 EKOHOMIKOIO, & TAKOK BU3HAYEHO IIJISIXH BIOCKOHAJIEHHST
3aKOHO/IABCTBA YKPAiHW BifIMOBIZHO /10 TIEPEIOBUX MiKHAPOAHWUX CTaHAApPTiB. Bucnosxu. Y BUCHOBKY
HATOJIOLIYEThCsE Ha HeOOXIIHOCTI pehopMyBaHHsI 3aKOHOAABCTBA YKpaitu y cepi OaHKPYTCTBA BiAOBIA-
HO JI0 Cy4aCHUX BUMOT i3 BUKOPHCTAHHIAM 3apyOiKHOr0 A0CBiAy. 30KpeMa, 3aipoIlOHOBAHO i ABUIIEHHST
poJti GopsKHIKA B TIPOIIEC] caHallil, y TOMY YHCJ TUIIXOM PO3MIMPEHHsT HOr0 MOKINBOCTEH B TIMTAHHI
VIIPABJIiHHSA MITPUEMCTBOM IIPOTSTOM YCi€i porieypu. KpiM Toro, IpoTnoHyEThCs 3apoBaiiTH abrep-
HATUBY aMEPUKAHCHKOI IPOLELy P cram-down, KoM € 3rofia Xoua 6 O[HOTO KJIACY KPeAUTOPIB.

V pamkax gocsiny HiMeuunHu 3a11poioH0BaHo 3MIHITH CUCTEMY OILIaTk poOOTH apOiTpaskHUX Kepy-
041X, TPHB’SI3aHy JI0 KiHIIEBOI CyMH BUILIATH KpeauTopam. 11le o/Hi€o mikaBoio 0cobIMBICTIO HIMEITbKO-
'O 3aKOHO/IABCTBA € TIPE3YMIIILisl 3roJI1 KPEAUTOPIB 13 MJIAHOM CaHallil, SKIIO MPOTATOM IEBHOTO Yacy He
GyJ10 OTOJIOMIEHO JKOAHUX 3allePeYeHb.

Haperuri, 3anporoHoBaHo po3poOKy OaraToBapiaHTHOI CHCTEME TIO0JaHHS HEIIATOCIIPOMOKHOCTI,
30KpeMa, 3 IIOJIErTEHUM JIOCTYIIOM Y Pasi HasiBHOCTI 06’ €KTHBHUX (DaKTOPIB, IO IIPU3BEJIU 10 GAHKPYTCTBA.

KiouoBi ciioBa: HecIpoMOKHICTh, OaHKPYTCTBO, caHallis Gop:kauka, Kogeke Ykpainu 3 npoieayp
Gankpyrcrsa, 3axiguuii nocsin, Kogeke CIIIA npo 6aukpyrerso, Kogeke HiMeuuntu rmpo GaHKpyTCTBO,
3axoH mpo HecrpoMoskHicTh 1986 p., pehopMyBaHHs iHCTUTYTY caHallii y cepi GaHKpyTCTBA.
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PARTICULARITIES OF SOCIAL SECURITY
IN THE CONTEXT OF ATYPICAL FORMS
OF HIRED WORKERS’ EMPLOYMENT

Abstract. Purpose. The purpose of the article is to reveal the particularities of social security
in the context of atypical forms of hired workers” employment. Results. Social security in the context
of atypical forms of hired workers’ employment is best understood as a purposeful activity of the State
(represented by its authorised institutions and their officials) and employers themselves, which is enshrined
and regulated by the current legislation of Ukraine, aimed at creating appropriate legal and organisational
conditions for the implementation of social and economic guarantees, which in their entirety: a) contribute
to the stable development of labour relations with employees who work from home, remotely or on a flexible
schedule; b) provide the category of employees being studied with a decent standard of living in the event
of certain social risks. It is emphasised that an important element of social security is the compulsory
State social insurance of Ukraine in case of unemployment. Unemployment insurance is provided to
persons working under an employment agreement (contract), including those performing alternative
(non-military) service, a civil law contract or on other grounds provided for by law, military personnel
(except for military servicemen) and other persons, persons performing service and receiving financial
support (hereinafter referred to as military personnel), persons engaged in independent professional
activities, individual entrepreneurs, members of a farm, unless they are persons subject to insurance on
other grounds. Conclusions. 1t is concluded that nowadays the issue of social security in the context
of atypical forms of employment is regulated rather superficially, since the legislator does not distinguish
this category of workers separately in this context. Therefore, the features of social security of the category
of workers under study can be identified as follows: The legislator, when defining the range of persons
entitled to social insurance, does not distinguish between workers who work from home, remotely or
on a flexible schedule; the current legislation does allow for the specifics of the labour and legal status
of the categories of workers under study, and therefore their social security is not properly regulated;
the existing regulatory sources do not actually enshrine the duties of employers in relation to employees
working in the context of atypical forms of employment.

Keywords: social security, atypical forms of employment, hired workers, social insurance.

1. Introduction

A special guarantee for protection in
the context of atypical forms of hired work-
ers’ employment is their social security. The
latter is not only an integral part of the social
policy of any state, but also an indisputable
requirement of civilised existence at a suffi-
ciently high level of every society without
exception. After all, a person, as the main
guarantor of the existence of society, should
feel cared for and treated humanely by both
the state and the employer. Only the focus
on social security and social groups that are
directly dependent on will enable the state to
ensure historical recognition of the past, sta-
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ble current functioning and happy existence
of citizens in the future, which is the basis for
the existence of a democratic legal social state
(Pidlypna, 2015).

Some problematic issues related to social
security of employees who work from home
or remotely have been considered in the sci-
entific works by: A.I. Alimpiiev, V.M. Andriiv,
M.I. Bondar, M.L. Zakharov, M.M. Klem-
parskyi, V.P. Komarova, S.O. Pohribnyi,
O.H. Popov, S.H. Rudakova, Ya.V. Svichkari-
ova, O.V. Tsiatkovska, and many others. How-
ever, despite a considerable number of scien-
tific achievements, the issue of social security
in the context of atypical forms of hired work-

© O. Husarov, 2023
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ers’ employment remains insufficiently devel-
oped in the legal literature.

As a result, the purpose of the article is to
reveal the particularities of social security in
the context of atypical forms of hired workers’
employment.

2. Social security in the context of atypi-
cal forms of hired workers’ employment

Social security in the context of atyp-
ical forms of hired workers’ employment
is best understood as a purposeful activity
of the State (represented by its authorised
institutions and their officials) and employers
themselves, which is enshrined and regulated
by the current legislation of Ukraine, aimed
at creating appropriate legal and organisa-
tional conditions for the implementation
of social and economic guarantees, which
in their entirety: a) contribute to the stable
development of labour relations with employ-
ees who work from home, remotely or on
a flexible schedule; b) provide the category
of employees being studied with a decent
standard of living in the event of certain
social risks.

It should be noted that the scientific lit-
erature distinguishes between the following
forms of social security: state provision, social
assistance, social support, and compulsory
social insurance. In the context of the pre-
sented issues, it is most appropriate to talk
about compulsory state social insurance,
which is an important component of social
security of various categories of workers,
including those engaged in non-standard
forms of employment (On the approval
of the Regulation on the working conditions
of home-based workers, 1981). However,
according to the Regulation on working con-
ditions for home-based workers, social secu-
rity of home-based workers also includes such
an important area as promoting safe working
conditions that would allow them to earn
a decent living and prevent injuries and occu-
pational diseases at work. For example, in
addition to the above-mentioned require-
ment that the employer personally inspects
the working conditions of the home-based
worker, the employer shall provide equipment,
tools and devices for free use by home-based
workers, and repair them in a timely manner.
In cases where a home-based worker uses his
or her own tools and mechanisms, he or she
is paid compensation for their depreciation in
accordance with the procedure established by
law. By agreement of the parties, the home-
based worker may be reimbursed for other
expenses related to the performance of work
at home for the enterprise (electricity, water,
etc.) (On the approval of the Regulations on

the working conditions of home-based work-
ers, 1981). Therefore, compulsory state social
insurance for atypical forms of hired workers’
employment is a system of social, economic,
political and material guarantees enshrined
in the current legislation of Ukraine, which
are provided to a person for the purpose
of social security in the event of certain social
risks paid by public funds. Therefore, com-
pulsory state social insurance, as an element
of social security, helps to protect citizens
from circumstances that may harm a per-
son's health and deprive them of the oppor-
tunity to earn money. Thus, social insurance
is one of the main mechanisms for regulating
social risks, which determines a number of its
characteristics: this form of social security, in
most cases, applies to employees, for whom
the main and often the only source of liveli-
hood is wages. Second, understanding social
risk as a natural and objective mass phenom-
enon that affects certain, rather significant
socio-demographic and professional groups
and segments of the population. Third, all
major social partners, that is employees,
entrepreneurs and the state, finance social
insurance to some extent, as social insurance
costs are socially necessary for the repro-
duction of labour force and are included in
the cost of production, which is a recognition
of the non-tax nature of these costs (Nadraha,
2014; Mytko, 2019).

The issue of compulsory state social
insurance is regulated by the Constitution
of Ukraine and international legal regula-
tions, which set out only the general prin-
ciples of compulsory state social insurance.
This issue is regulated comprehensively
at the legislative level. In this context, first
of all, the Fundamentals of the Legislation
of Ukraine on Compulsory State Social Insur-
ance. In accordance with this regulation, com-
pulsory state social insurance of Ukrainian
citizens is carried out on the principles of: leg-
islative definition of the conditions and pro-
cedure for the implementation of compulsory
state social insurance; compulsory insurance
for persons working under an employment
agreement (contract) and other grounds
provided for by labour legislation, and for
self-employed persons (members of creative
unions, creative workers who are not mem-
bers of creative unions), and citizens who are
entrepreneurs; granting the right to receive
payments under the compulsory state social
insurance to persons engaged in entrepreneur-
ial, creative activities, etc; compulsory financ-
ing by insurance funds of expenditures related
to the provision of material support and social
services in the amounts stipulated by the laws
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on compulsory state social insurance; sol-
idarity and subsidies; state guarantees for
the exercise by insured citizens of their rights;
ensuring a standard of living not lower than
the subsistence minimum established by law
by providing pensions, other types of social
benefits and assistance that are the main
source of subsistence; targeted use of com-
pulsory state social insurance funds; parity
of representatives of all subjects of compul-
sory state social insurance in the management
of compulsory state social insurance (Law
of Ukraine on the Fundamentals of the Leg-
islation of Ukraine on compulsory state social
insurance, 1998).

It should be noted that, depending on
the insured event, the types of compulsory
state social insurance are as follows: pension
insurance; temporary disability insurance;
and medical insurance; accident insurance
at work and occupational diseases that caused
disability; unemployment insurance; other
types of insurance provided for by the laws
of Ukraine (Law of Ukraine on the Funda-
mentals of the Legislation of Ukraine on
Compulsory state social insurance, 1998).
Therefore, it is most appropriate to consider
this issue depending on the insured event that
occurred with employees working in the con-
text of atypical forms of employment.

3. Elements of social security in the con-
text of atypical forms of hired workers’
employment

First of all, we will focus on social secu-
rity in case of atypical forms of hired work-
ers’ employment due to temporary disability.
This type of insurance is available to persons
working under an employment agreement
(contract), gig contract, other civil law con-
tract, on other grounds provided for by law,
at enterprises, institutions, organisations
regardless of their form of ownership and busi-
ness, including those who are residents of Diia
City, including in foreign diplomatic and con-
sular missions, other representative offices
of non-residents or individuals, as well as
those nominated to elected positions in state
authorities, local governments and other
bodies, individual entrepreneurs, persons
engaged in independent professional activity,
members of a farm, if they are not covered by
insurance in connection with temporary disa-
bility on other grounds (Law of Ukraine On
compulsory state social insurance, 1999). The
following types of financial support and social
services are provided under temporary dis-
ability insurance: 1) temporary disability
allowance (including care for a sick child);
2) maternity benefits; 3) funeral assistances
(except for the burial of pensioners, the unem-
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ployed and persons who died from an indus-
trial accident); 4) payment for treatment
and/or rehabilitation care in the departments
of a sanatorium and health resort facility after
illnesses and injuries (Law of Ukraine On
compulsory state social insurance, 1999). It
should be noted that in this case, employees
who work remotely, from home or on a flexible
schedule are equated with general categories
of employees. This, in our opinion, is a signif-
icant gap, since the conditions under which
a person may lose his or her ability to work in
the context of atypical forms of employment
may differ greatly from those for general cate-
gories of employees.

Next, the compulsory state social accident
insurance at work and occupational diseases
that result in disability should be analysed.
The following are subject to accident insur-
ance: 1) persons working under an employ-
ment agreement (contract), gig contract,
other civil law contract, on other grounds pro-
vided for by law, at enterprises, institutions,
organisations regardless of their form of own-
ership and business, including those who are
residents of Diia City, including in foreign
diplomatic and consular missions, other rep-
resentative offices of non-residents or indi-
viduals, as well as those nominated to elected
positions in state authorities, local govern-
ments and other bodies, individual entrepre-
neurs, persons engaged in independent pro-
fessional activity, members of a farm, if they
are not covered by insurance in connection
with temporary disability on other grounds;
2) pupils and students of educational insti-
tutions, clinical residents, postgraduate stu-
dents, doctoral students involved in any work
during, before or after classes; during classes
when they acquire professional skills; during
the period of industrial practice (internship),
performance of work at enterprises; 3) persons
held in correctional institutions and engaged
in labour activity in the production of these
institutions or in other enterprises under spe-
cial contracts (Law of Ukraine On compul-
sory state social insurance, 1999). Allowance
for temporary disability due to an illness or
injury not related to an industrial accident
or occupational disease, stay in healthcare
facilities, as well as self-isolation under med-
ical supervision in connection with meas-
ures aimed at preventing the occurrence
and spread of coronavirus disease (COVID-
19), as well as the localisation and elimina-
tion of its outbreaks and epidemics, is paid
by the Fund to insured persons starting
from the sixth day of disability for the entire
period until the recovery of working capacity
or until the medical and social expert com-
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mission (hereinafter — MSEC) establishes
disability (establishment of another group,
confirmation of the previously established
disability group) regardless of the dismissal,
termination of entrepreneurial or other activ-
ities of the insured person during the period
of disability, in the manner and amounts
established by law (Law of Ukraine On Com-
pulsory state social insurance, 1999).

An important element of social security
is the compulsory State social insurance
of Ukraine in case of unemployment. Unem-
ployment insurance is provided to persons
working under an employment agreement
(contract), including those performing alter-
native (non-military) service, a civil law con-
tract or on other grounds provided for by law,
military personnel (except for military ser-
vicemen) and other persons, persons perform-
ing service and receiving financial support
(hereinafter referred to as military personnel),
persons engaged in independent professional
activities, individual entrepreneurs, members
of a farm, unless they are persons subject to
insurance on other grounds (Law of Ukraine
On Compulsory state social insurance, 1999).

According to the Law of Ukraine "On
compulsory state social insurance in case
of unemployment”, the types of benefits are:
unemployment allowance; funeral assistance
in the event of the death of the unemployed
or a person who was dependent on him/her.
In turn, the types of social services under this
Law and the Law of Ukraine "On Employ-
ment of the Population” are: vocational train-
ing or retraining, advanced training in voca-
tional (vocational-technical), professional
pre-university and higher education institu-
tions, including in educational institutions
of the State Employment Service, at enter-
prises, institutions and organisations; career
guidance; search for suitable work and assis-
tance in employment, including through
the organisation of public works for the unem-
ployedinaccordance with the procedure estab-
lished by the Cabinet of Ministers of Ukraine;
providing employers who employ citizens
referred to in part one of Article 14 of the Law
of Ukraine "On Employment of the Popula-
tion" with compensation in accordance with
Article 26 of the Law of Ukraine "On employ-
ment of the population”; providing employers,
small businesses, that employ unemployed
people with compensation in accordance with
Article 27 of the Law of Ukraine "On employ-
ment of the population”; providing one-time
financial assistance for the organisation
of entrepreneurial activities in accordance
with Article 27 of the Law of Ukraine "On
employment of the population”; implementa-

tion of measures to promote the employment
of internally displaced persons in accordance
with Article 24-1 of the Law of Ukraine "On
employment of the population”; information
and consulting services related to employ-
ment (Law of Ukraine On compulsory state
social insurance, 1999).

The last type of insurance is pension
insurance, which is regulated by the Law
“On compulsory state pension insurance.”
This legal regulation defines the principles
and structure of the compulsory state pension
insurance system; the range of persons subject
to compulsory state pension insurance; types
of pension payments; conditions for acquiring
the right and the procedure for determining
the amount of pension payments; retirement
age of men and women at which a person is
entitled to an old-age pension; minimum
amount of an old-age pension; procedure for
making pension payments under the com-
pulsory state pension insurance; the proce-
dure for using the funds of the Pension Fund
and the accumulative pension insurance sys-
tem; the organisation and procedure for man-
aging the system of compulsory state pension
insurance (Law of Ukraine On compulsory
state social insurance, 1999). The following
categories are eligible to receive pensions
and social services from the PAYG system:
1) citizens of Ukraine who are insured in
accordance with this Law and have reached
the retirement age established by this Law or
are recognised as persons with disabilities in
accordance with the procedure established
by law and have the required length of ser-
vice for the respective type of pension, and,
in case of death of these persons, their family
members referred to in Article 36 of this Law
and other persons provided for by this Law;
2) persons who, prior to the date of entry into
force of this Law, were granted a pension in
accordance with the Law of Ukraine "On pen-
sion provision" (except for social pensions)
or were granted a pension (monthly lifetime
allowance) under other legal regulations, but
they were entitled to a pension under the Law
of Ukraine "On pension provision", provided
that they did not receive a pension (monthly
lifetime allowance) from other sources, and in
cases provided for by this Law, their family
members did (Law of Ukraine On Compul-
sory state social insurance, 1999).

4. Conclusion

To sum up, it should be noted that nowa-
days the issue of social security in the context
of atypical forms of employment is regulated
rather superficially, since the legislator does
not distinguish this category of workers sepa-
rately in this context. Therefore, the features
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of social security of the category of workers
under study can be identified as follows:

— The legislator, when defining the range
of persons entitled to social insurance, does
not distinguish between workers who work
from home, remotely or on a flexible schedule;

— The current legislation does allow
for the specifics of the labour and legal sta-
tus of the categories of workers under study,
and therefore their social security is not prop-
erly regulated;

— The existing regulatory sources do not
actually enshrine the duties of employers in
relation to employees working in the context
of atypical forms of employment.
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OCOBJINBOCTI COIIAJIbHOTO 3AXUCTY 3A HETUIIOBIX ®OPM
3AMHATOCTI HAUMAHUX ITPAIIIBHUKIB

Amnorauiga. Mema. Mera crarti nosisirac y 3'sicyBatni 0co0JMBOCTI COLIAJIbHOTO 3aXUCTY 3a HETUIIO-
BuX (HopM 3altHATOCTI HaliMaHUX TIpaliBHUKIB. Pe3yavmamu. Ilij comiagbHIM 3aXHCTOM 32 HETHIIOBHUX
hopm saitHATOCTI HaliMAHMX TIPALiBHUKIB HAHOLIBII JOMIIBHO PO3YMITH 3aKPIlIEHy Ta PerJaMeHTOBAHY
HOPMaMHM YMHHOTO 3aKOHOAABCTBA YKPaiHu 1ilecpsaMOBaHy AisIbHICTD AepskaBu (B 0co0i 1 yHoBHOBakKe-
HUX IHCTUTYIIH Ta iX mocagoBux oci6) i camux poOOTOAABIIB, IO CIPAMOBAHA HA CTBOPEHHSI HAJICHKHUX
YMOB TIPAaBOBOT'O I OpPraHi3alliiiHoro XapakTepy 3 METOIO peastisallii rapaHTiil comialbHOTO i eKOHOMIYHO-
TO XapakTepy, siki y CBOIHl CYKYITHOCTI: a) CIIPUSIOTH CTabiIbHOMY PO3BUTKY TPYAOBHX MPABOBIAHOCHH i3
TIPaIiBHUKAMH, IO 3/ICHIOIOTh TPY/OBY AiSTBHICTD SIK HAJOMHUKH, ANCTAHIIWHO UM 3a THYYKUM Tpa-
hikom; 6) maroTh 3MOTy 3abe3MeunTr AOCTIUKYBaHiil KaTeropii IpalliBHUKIB TifHMIT PiBEHDb JKUTTS B pasi
HACTaHHA TEBHUX COIialbHUX pu3KKiB. Harosomeno, 1o BakJIMBUM €J1€MEHTOM COIIaJIbHOTO 3aXHUCTY
€ 3araibHO000B I3K0OBE [IepKaBHE COIlla/IbHE CTPaXyBaHHs Ha BUIAA0K 6e3po0iTTs. CTpaxyBaHHIO Ha BHIIa-
10K 6e3po0ITTS MiISIraoTh 0COOH, SIKi MPAIIOITH Ha YMOBAX TPYIOBOIO 0rOBOPY (KOHTPAKTY ), BKIOUHO
3 TUMH, SIKi IPOXO/ISATD ajikTepHATHBHY (HEBIHCHKOBY) CJ1yK0Y, IMBIILHO-IIPABOBOIO I0TOBOPY Y Ha iHIINX
nijicTaBax, nepeadadeHnX 3aKOHOM, BIHCHKOBOC/IYKO0BII (KPiM BiiicbKOBOCIY/KOOBIIIB CTPOKOBOI CJIyKOM)
Ta iH11 0c00H, SIKi IPOXOAATH CIIYKOY i OTPUMYIOTD TPOIIOBe 3abe3nedeHns (1aji — BIiChKOBOCIYKO0BIL ),
0co0M, SIKI POBAJAATH HezanexHy npodeciiiHy AisbHicTb, Gisnuti ocoOu — HignpueMit, yieHu dpepmep-
CBKOTO TOCIIOAAPCTBA, SKIIO BOHK He HAJIEKATb 10 0Ci0, K MiIAral0Th CTPaXyBaHHIO Ha IHIIKX ITiCTaBaXx.
Bucnogxu. 3polJieHO BUCHOBOK, 1110 Ha CHOTO/HI IUTAHHSI COIIAILHOTO 3aXKCTY 32 HETUIIOBUX (HOPM 3aiiHsi-
TOCTI PEryJIOETCS JI0CUTD IIOBEPXHEBO, /PKE 3aKOHO/IABEILD Y 1IbOMY KOHTEKCTI BKa3aHy KaTeropiio rpaitis-
HUKIB HE BHOKPEMJIIOE. Yee 3a3HaueHe BUILE Ja€ 3MOTY BULTMTU Taki 0COOIMBOCTI COLIANbHOIO 3aXUCTY
JIOCJI/KYBAHOI KaTeropil mpaiiBHUKIB: 3aKOHOIABEIb, BUSHAYAIOUYN KOJIO CYO’EKTIB, [0 MAIOTh IIPABO Ha
colfiajibHe CTpaxyBaHHs, (PAaKTIHYHO He BUOKPEMJIIOE TIPAIiBHUKIB, 10 3/[IICHIOIOTH TPY/IOBY iSLIBbHICTD SIK
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HAJIOMHUKH, IUCTAHIIIITHO 41 32 THYYKUM TrpadikoM; HOpMaMU YMHHOTO 3aKOHOJIABCTBA HE BPAXOBYETBCS
crrenirihika TPYIOIPABOBOTO CTATYCY AOCTIIZKYBAHIX KaTeropiil MPariBHNUKIB, a OT3Ke, iX COMialTbHNIH 3aXWCT
HAJIC)KHUM YMHOM HE BPETryJIbOBYETBCS; Y YMHHUX HOPMATHBHUX JUKepesaX (DAKTUYHO He 3aKPiIlIIo0ThCs
0060B’s13K1 POGOTOABIIIB TIOI0 TPAIiBHIKIB, AKi MPAIIOIOThH 32 HETUITOBUMH (hOPMaMMU 3aiHSATOCT.

KuouoBi cioBa: cottiasibHuil 3aX1CT, HeTUIOBI (HOpMHU 3alHATOCTI, HaltMaHi PAI[IBHUKH, COIiabHe
CTPaxXyBaHHSI.

The article was submitted 17.10.2023
The article was revised 08.11.2023
The article was accepted 28.11.2023

19



2/2023
LABOR LAW

UDC 349.2
DOIT https://doi.org/10.32849,/2663-5313/2023.2.03

Valentyn Melnyk,

PhD in Law, Associate Professor, Senior Lecturer at the Department of Legal Support of Economic
Activity and Financial Security, Kharkio National University of Internal Affairs, 27, Lev Landau avenue,
Kharkiv, Ukraine, postal code 61080, melnykoalentyn@ukr.net

ORCID: orcid.org/0000-0001-9348-8444

Melnyk, Valentyn (2023). The concept of guarantees of observing rights of an employee who
has caused damage to the employer. Entrepreneurship, Economy and Law, 2, 20—24, doi https://
doi.org/10.32849,/2663-5313,/2023.2.03

THE CONCEPT OF GUARANTEES OF OBSERVING
RIGHTS OF AN EMPLOYEE WHO HAS CAUSED
DAMAGE TO THE EMPLOYER

Abstract. Purpose. The purpose of the article is to propose the author's definition of guarantees
of observing the rights of an employee who has caused damage to the employer. Results. Relying on
the analysis of scientific views on the essence of the concept of "guarantees”, the article offers the author's
definition of "guarantees of observing the rights of an employee who has caused damage to the employer”. It
is noted that the creation of guarantees is an important duty of the State, regardless of the sector of public
relations in question. The author emphasises that the guarantees under study are diverse in nature,
and therefore their classification is necessary. At their core, guarantees are a system of conditions that
ensure that human needs are met. Their main function is to ensure that the state and other entities fulfil
their responsibilities in the field of human rights. The object of guarantees is social relations associated with
the protection and defence of human rights, satisfaction of property and non-property interests of citizens.
Legal guarantees are a constructive expression of the principle of self-defence of rights. They embody
the idea of the coordinated action of law and the state, implying that some forms, trends and functions
of the state regulatory framework and activities serve as a protective mechanism for others and vice versa.
It is only in this general context of mutual support and coherence of various parts and aspects of the entire
state legal system that certain special forms and constructions of legal guarantees of individual rights
and freedoms can fulfil their protective role. Conclusions. 1t is concluded that guarantees of observing
the rights of an employee who has caused damage to the employer are a set of conditions, instruments
and means enshrined in legal regulations of different legal force which are aimed at ensuring, inviolability
and proper exercise of the rights, freedoms and interests of persons who shall compensate for damage
to the employer. Observance of these guarantees is an important prerequisite for meeting the principles
of legality and justice in the relevant field. It should be emphasised that the guarantees under study are
diverse in nature, and therefore their classification is necessary.

Key words: classification, guarantees, observance, rights, freedoms, employees, damage, employer.

1. Introduction

Compensation for damage caused by
an employee is a complex concept by its
nature and essence. Moreover, compensation
for damage always involves the risk of vio-
lating employees' rights. In order to avoid
such situations, the law provides for a num-
ber of different guarantees aimed at ensur-
ing and observing the rights of an employee
who has caused damage to the employer.
The creation of guarantees is the duty
of the state to the individual and to entire
society. State authorities should ensure
and protect the rights and freedoms of citi-
zens, enter into relations with citizens regard-
ing the direct exercise of these rights (Puchk-
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ova, 1987, p. 140). And the issue presented in
this research is no exception.

Some problematic issues related to the pro-
tection of the rights and freedoms of employ-
ees who have caused damage to the employer
have been considered in their scientific works
by: V.S. Venediktov, V.V. Haievyi, O.Y. Kos-
tiuchenko, T.Ye. Krysan, Ye.Yu. Podor-
ozhnyi, Ya.S. Protopopova, I.A. Rymar,
P.R. Stavyskyi, N.M. Khutorian, V.V. Yakov-
lev, and many others. However, despite a con-
siderable number of scientific achievements,
the issue of guarantees of observing the rights
of an employee who has caused damage to
the employer has actually remained unad-
dressed by scholars.

© V. Melnyk, 2023
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Consequently, the purpose of the article is
to propose the author's definition of guarantees
of observing the rights of an employee who has
caused damage to the employer.

2. Functions and the content of guaran-
tees

First, it should be noted that a guarantee
(from the French Garantie) is defined in dic-
tionaries as moral or material responsibility
assumed by an individual, state, enterprise,
commercial or other structure for the fulfil-
ment, observance, etc. of any obligations, as well
as for the condition, quality of something (Dal,
1880, p. 267). O. Kulinich interprets a guar-
antee as a certain phenomenon that ensures
the achievement of a specific positive result,
namely the realisation of the right to education
by citizens. The guarantee contains two integral
components: it implements and protects. There-
fore, today it is important to develop such theo-
retical legal remedies and conditions that would
be maximally realised and protected in prac-
tice (Kulinich, 2014, pp. 79-80). M.I. Matu-
zov and O.V. Malko convincingly prove that
guarantees are a socio-political and legal phe-
nomenon which is: 1) cognitive, as it allows to
reveal substantive theoretical knowledge about
the object of their (guarantees') influence,
to gain practical knowledge about the social
and legal policy of the state; 2) ideological, as
it is used by the political authorities as a means
of promoting democratic ideas within the coun-
try and abroad; 3) practical, as it is recognised
as an instrument of jurisprudence, a prerequi-
site for satisfaction of social benefits of a per-
son. Relying on this, the authors define guar-
antees as a system of socio-economic, political,
legal organisational prerequisites, conditions,
means and methods that create opportunities
for an individual to exercise his or her rights,
freedoms and interests (Matuzova, Malko,
1997, p. 275).

L.D. Voevodin believes that guarantees are
a reliable bridge that ensures the transition
from the general to the particular, from the pos-
sibility proclaimed in the law to reality, which
is necessary in the foundations of the legal sta-
tus of a person. Guarantees are necessary for
the legal status in general and for each of its
elements. However, first and foremost, they are
required for rights, freedoms and duties. There-
fore, the scholar concludes that, in a broad
sense, the concept of "guarantees" covers
the entirety of objective and subjective fac-
tors aimed at the true realisation of the rights
and freedoms of citizens, at eliminating pos-
sible causes and obstacles to their incomplete
or improper exercise, and at protecting rights
from violations that are far too frequent today.
Although these factors are very diverse, in

relation to the process of exercising rights
and freedoms, they act as conditions, means,
ways, techniques and methods for its proper
implementation. Therefore, guarantees should
be understood as the conditions and means that
ensure the realisation and comprehensive pro-
tection of the rights and freedoms of everyone
(Voevodin, 1997, p. 222).

According to B.I. Stakhur, guarantees
should be considered in a broad and narrow
sense. Therefore, broadly "guarantees" means
the totality of objective and subjective factors
aimed at full implementation and comprehen-
sive protection of the rights and freedoms of cit-
izens, elimination of causes and conditions for
their improper exercise and protection against
violations. By establishing the content and scope
of human rights and freedoms, the state assumes
the responsibility for ensuring that these guide-
lines are met. Moreover, given that the exercise
of the rights and freedoms of citizens is inevita-
bly associated with the need to apply procedural
coercion measures, the state is forced to develop
an effective mechanism to limit the claims
of public authorities to undivided dominance in
regulating relations with the population. In this
regard, guarantees can be viewed as a system
of conditions, means and ways that ensure equal
opportunities for the identification, acquisition
and exercise of rights and freedoms (Stakhura,
2016, pp. 90-91).

Therefore, in essence, guarantees are a sys-
tem of conditions that ensure that human needs
are met. Their main function is to ensure that
the state and other entities fulfil their responsi-
bilities in the field of human rights. The object
of guarantees is social relations associated with
the protection and defence of human rights, sat-
isfaction of property and non-property interests
of citizens (Alekseev, 1995, p. 275).

E. Khazov argues that legal guarantees
should be understood as the recognition
and consolidation of human and civil rights,
freedoms and obligations in the Constitution
and other regulations of the State and ensuring
their implementation by all law enforcement
activities of the State, socio-political organisa-
tions, their officials and the individual (Kha-
zov, 2011, p. 146). V.M. Skobelkin believes that
legal guarantees are legal and organisational
means and ways to ensure the exercise of rights
and fulfilment of obligations provided for by law.
They represent a complex system of interacting
elements that allow organising comprehensive
support for different stages of exercising rights
and duties, protection against encroachments,
and restoration of violated legal rights (Skobel-
kin, 1996, p. 78). According to O. Nehodchenko,
legal guarantees are organisational guarantees
provided for by the Constitution and laws,
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which constitute the legal form of activities
of the State and all its bodies, officials and civil
society organisations to create an enabling
environment for citizens to actually exercise
their rights, as well as regulatory and legal guar-
antees, which constitute a system of norms for
the exercise of human and civil rights and free-
doms and a legal mechanism for their practical
enforcement, protection and defence. Among
the regulatory and legal guarantees, procedural
norms are of importance as a system of legal
means established by law for the administra-
tion of justice, protection of human rights
and freedoms in criminal and civil proceedings,
and fulfilment of the tasks of criminal and civil
proceedings (Rymarenko, Kondratiev, Tatsii,
Shemshuchenko, 2005, pp. 256—257).

3. Legal guarantees and their place in
labour law

Following V.S. Nersesiants, legal guar-
antees are a system of interrelated forms
and means (regulatory, institutional, proce-
dural) that ensure proper recognition, protec-
tion and enforcement of certain rights and their
duties. Legal guarantees are a constructive
expression of the principle of self-defence
of rights. They embody the idea of the coordi-
nated action of law and the state, implying that
some forms, trends and functions of state regu-
latory framework and activities serve as a pro-
tective mechanism for others and vice versa. It
is only in this general context of mutual sup-
port and coherence of various parts and aspects
of the entire state legal system that certain spe-
cial forms and constructions of legal guarantees
of individual rights and freedoms can fulfil their
protective role. To sum up, legal guarantees
themselves require legal guarantees, and these
can ultimately be provided by the legal state
and laws (Nersesiants, 1999, p. 142).

S.S. Klimovskyi argues that legal guaran-
tees are a set of statutory conditions, methods
and means by which the conditions and pro-
cedure for exercising the rights and freedoms
of a person are determined, as well as their
protection, defence and restoration in case
of violation, they are systemic, comprehensive,
permanent, real and legally reliable. The role
and significance of legal guarantees is determined
by the fact that they create the necessary condi-
tions for the transformation of human and civil
rights and freedoms enshrined in the law from
opportunities into reality. The scholar identi-
fied the following as key features of guarantees:
1) regularisation, which provides for the defi-
nition of guarantees only in the texts of legal
regulations; 2) consistency — legal guarantees
constitute a single system with stable links
and relatively autonomous elements, which
are represented by guarantees of specific rights
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and freedoms; 3) permanence — legal guarantees
have a permanent, stable, continuous nature;
4) actuality — legal guarantees should be aimed
at direct implementation, protection and defence
of the right, be non-declarative and be provided
by a system of rules that create a mechanism for
the implementation of legal guarantees; 5) com-
prehensiveness — legal guarantees are applied in
acombination, the exercise of rights and freedoms
can be carried out on the basis of comprehensive
application of guarantees, provided that there is
an effective mechanism for their implementation;
6) legal reliability — the interrelation of the guar-
antee with the social situation and the stability
of its social content (Klimovskyi, 2015, p. 19).

According to T.V. Kurylo, legal guaran-
tees in labour law are a system of legal provi-
sions provided for by labour legislation which
require certain conduct of participants in labour
relations (by establishing rights and duties),
and the activities of these actors which are based
on the provisions of law, enforced by sanctions
and are aimed at unimpeded actual implemen-
tation, protection and defence of labour rights
(Kurylo, Tataryn, 2008, p. 156). In addition,
Y.A. Dzhepa considers legal guarantees in labour
law as a complex system and offers the following
classification of legal guarantees provided for by
the Labour Code of Ukraine as a subsystem in
the general system of labour legal guarantees:
guarantees of the constitutional right to work,
which are enshrined in Section 1 "General Pro-
visions" of the Labour Code of Ukraine; guar-
antees for concluding, amending or terminating
an employment contract; guarantees for various
participants of labour relations (guarantees for
authors of inventions, industrial designs, util-
ity models; guarantees for employees elected
to trade union bodies; guarantees for women,
pregnant women, women raising children;
guarantees for employees who combine work
and study, etc.); guarantees for employees who
temporarily do not perform their labour func-
tions in cases provided for by labour legislation
(guarantees for employees on elected positions;
guarantees for donors, guarantees for employees
who are sent for medical examination to a med-
ical institution, etc.); guarantees for employees
in case of changes in working conditions (busi-
ness trips, relocation to another location); guar-
antees for the material liability of employees
and employers (Dzhepa, 2009, p. 127).

In O.A. Anton’s opinion, the specificity
oflegal guarantees enshrined in the Labour Code
of Ukraine is due to the special subject matter
of the regulatory framework and is as follows:
a) some legal guarantees have a limited scope,
i.e. they apply only to a certain category of per-
sons (for example, they are intended for young
people, women, working mothers); b) legal
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guarantees enshrined in the Labour Code are
characterised by the non-simultaneous entry
into force: some guarantees come into force
before the labour relationship arises (for exam-
ple, the prohibition on the employer's demand-
ing documents and information about a person
not required by law during the hiring process —
Article 25 of the Labour Code); others — only
after their occurrence (for example, salary guar-
antees become effective only after the employee
has started performing his or her employment
duties); depending on the employee's age,
gender, health status, and area of employment
(e.g., it is prohibited to dismiss an employee
at the employer's initiative during the period
of temporary disability — Part 3 of Article 40
of the Labour Code); in certain circumstances
(e.g., after an employee is unlawfully dis-
missed, legal guarantees come into force to give
the employee the right to seek protection of his
or her rights in court and give rise to a new duty
for the employer to reinstate the unlawfully dis-
missed employee); ¢) as well as their occurrence,
the termination of guarantees is non-simultane-
ous: regardless of the person's will (for example,
reaching the age of majority terminates the right
to extended minimum annual labour leave);
as a result of certain actions (for example, if
an employee fails to report to work for more
than 4 consecutive months due to temporary
disability, the employer has the right to dismiss
the employee. That is, in this case, the guarantee
provided for in Part 3 of Article 40 of the Labour
Code does not apply) (Anton, 2005, p. 190).

4. Conclusions

Therefore, the guarantees of observing
the rights of an employee who has caused
damage to the employer are a set of condi-
tions, instruments and means enshrined in
legal regulations of different legal force which
are aimed at ensuring, inviolability and proper
exercise of the rights, freedoms and interests
of persons who shall compensate for damage to
the employer. Observance of these guarantees is
an important prerequisite for meeting the prin-
ciples of legality and justice in the relevant field.
It should be emphasised that the guarantees
under study are diverse in nature, and therefore
their classification is necessary.
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IIOHATTSA TAPAHTIN JOTPUMAHHS ITPAB ITPAIIIBHUKA,
SKHUM BYJIA 3ABJJAHA ITKOJA POBOTOZIABIIIO

Anoranis. Mema ctaTTi — 3anpONOHYBATH ABTOPChKE BU3HAUEHHS TAPAHTI JOTPUMAHHS [IPAB TIpa-
[iBHUKA, IKUM OyJIa 3aBaHa Koia poboToiasio. Pesyavmamu. 3a pe3ysibraTaMi aHAJIi3y HAyKOBUX
MOTJIS/IIB BYEHUX CTOCOBHO CYTHOCTI MOHATTS «TapaHTii» Y CTATTi 3aIlIPOIIOHOBAHO aBTOPChKE BU3HAUEH-
Hsl «TapaHTii JOTPUMAHHSI TIPaB MpaIiBHUKA, SKUM OyJia 3aBjlaHa ImKojxa poboToAaBiio>. Bixmiueno, mo
CTBOPEHHsI TapaHTiil — 1ie BaKJIUBUiT 000B'SI30K JIEP/KaBHU, HE3ATIEKHO BiJl TOTO, TIPO SIKY cepy cycriib-
HUX BiJHOCHH iijieTbcd. AKIICHTOBAHO YBary Ha TOMY, 11O JIOCJI/PKYBaHi rapaHTii € pisHOMaHITHUMH 32
CBOEIO TIPUPOJIOIO, & OTIKE, TTOTPiOHA iX Kaacuikarlist. 3a CBOEIO CYTTIO TapaHTii — Iie CHCTEMa YMOB, sIKi
3a6e3MeTyI0Th 3a10BOJIEHHS TIOTPe6 TIOANHIA. [X TOM0BHOI (QYHKINE € BUKOHAHHSA 000B I3KIB epka-
BOIO Ta iHmuMu cy6'ekramu y cdepi peasizaitii mpas moauau. O6’€KTOM rapaHTiil € CyCIIbHI BiIHOCHHU,
SKi TI0B’sI13aH1 3 OXOPOHOIO Ta 3aXKCTOM ITPaB JIO/MHH, 33/[0BOJEHHSM MAlHOBUX i HEMaiHOBUX iHTepeciB
rpoMasisie. Opuanyni rapanTii — 1ie KOHCTPYKTUBHE BUPAKEHHS NPUHIIUITY CaMO3axucTy TpaB. Bonn,
MPOJIOBKYE HAYKOBEI[b, BTLIIOIOTD i/IeI0 Y3TO/PKEHO] /il TIpaBa Ta JepskKaBy, KOJU OfiHi (hOPMU, HATIPSIMHE
i yHKIIT Iep:KaBHO-TIPABOBOTO PETYJIIOBAHHS Ta JisITTBHOCTI CIYTYIOTh BOAHOYAC 3aXMCHUM MeXaHi3-
MOM JIJIST iHIINX | HaBTaKy. | mime B TakoMy 3araTbHOMY KOHTEKCTI B3AEMHOI TATPUMKH 1 Y3TOKEHOCTI
PI3HMX YaCTUH i aCHEKTiB YChOTO JIEPIKABHO-IIPABOBOTO KOMILIEKCY OKpeMi crelfiayibhi (hopMu Ta KOH-
CTPYKIII IOPMANYHKUX rapaHTiil mpas i ¢cBoG0 0COGMCTOCTI MOKYTh PeAIbHO 3AIHCHUTH CBOIO 3aXUCHY
poJib. Bucnosxu. 3pobieHo BUCHOBOK, 110 TapaHTii J0OTPUMAaHHS [PaB MPalliBHUKa, SKUM OyJia 3aBlaHa
Koz poOOTOAABILIO, € CYKYITHICTIO 3aKPIl/IEHUX Y HOPMATUBHO-TIPABOBUX aKTaX Pi3HOI IOPUANYHOI CUIIH
YMOB, IHCTPYMEHTIB Ta 3ac00iB, 10 CHPAMOBaHi Ha 3abe31ederHs, HeIOPYIIHICTb | HAJIEKHY pealizaliio
npas cBOOOL Ta iHTepeciB 0cib, SIKi MOBUHHI BIANIKOAYBATH UIKOLY pobOTOAABII0. [[0OTPUMaHHS BKa3aHUX
TapaHTiil € BAyKJIMBOIO 3aII0PYKOIO IOTPUMAHHS IPUHITUITIB 3aKOHHOCTI Ta CIIPABEJINBOCTI Y BiIMOBIIHIN
cepi. Cuig mizkpecanTH, 1O TOCIKYBaHi rapanTii € pisHOMaHITHUMHU 32 CBOEIO MPUPO/IOI0, a OTKe,
norpi6Ha ix knacudikaris.

Kimouosi cioBa: kiacudikaitis, rapanTii, Z0TpEMMaHHs, [paBa, cCBOOOAM, TIPAIliBHUKHY, MIKO/a, Po6O-
TOJIABEIlb.
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TYPES OF NATIONAL AND INTERNATIONAL
CLASSIFICATIONS OF INDUSTRIAL PARKS

Abstract. Purpose. The purpose of the article is to study the current types of classification
of industrial parks in accordance with the national Ukrainian legislation and the requirements of the UN
and the EU, as well as in accordance with scientific research, and to propose potential solutions to
the numerous problems arising from the reform of industrial parks in our country. Results. The article
studies the classification of industrial parks. The classification of industrial parks under legislation in
force (Articles 1 and 13 of the Law of Ukraine "On Industrial Parks") is considered and it is concluded
that the legislator differentiates industrial parks into national and transboundary parks, as well as
depending on the initiators of their creation, by the land on which the industrial park has been created
and by the ownership of the land plot. Furthermore, various scientific studies that classify industrial
parks according to the type of production site, the share of high-tech technologies, ownership, industry
structure, management model, and others are reviewed. The classification provided by Chinese authors,
according to which industrial parks are divided into product-oriented parks, consumer-oriented parks
and trade-oriented parks, is under the focus of the study. The need for further research and improvement
of national legislation in this field, bringing it in line with international standards is underlined. In
particular, the author examines the definitions of an industrial park and a technology park provided by
national legislation and proves that they are similar up to the level of complete synonymy. In addition,
eco-industrial parks, which are currently considered to be advanced and are rapidly spreading around
the world, are under the focus of the study. Conclusions. It is concluded that the national legislator’s
approach requires significant changes both in terms of the definition of an industrial park and in
terms of the regulatory framework for its creation and operation. Classification models introduced in
the leading countries of the world and the UN can greatly help to determine which classification features
of an industrial park should be indicated as the main ones and which features of industrial parks require
special attention and appropriate regulatory framework.

Key words: industrial parks, investment attraction, industrial park territory, classification of industrial
parks, UN Industrial Development Organisation, EIP Framework.

1. Introduction

Modern Ukraine needs significant capi-
tal injections both during the war and after
the victory, during the period of reconstruction
and further development of the national econ-
omy. To this end, the national legislator adopted
amendments to the Law of Ukraine "On
Industrial Parks", proclaiming that this would
supposedly make existing and newly created
industrial parks attractive to investors. How-
ever, there are well-founded fears that the leg-
islator views industrial parks as a type of free
economic zone that has repeatedly proved to
be ineffective and has served almost exclusively
for money laundering and corruption by offi-
cials at various levels. In addition, this under-
standing of the concept of an industrial park is

© M. Vedeniapina, 2023

outdated, which may impede Ukraine's gradual
entry into the European legal space.

In order to prevent this, the current classifi-
cations of industrial parks according to Ukrain-
ian legislation and existing international leg-
islative and scientific classifications should be
properly considered. Moreover, this will help
further improve national legislation and bring
it in line with the UN requirements for mod-
ern industrial parks, which will undoubtedly
contribute to attraction of a significant number
of foreign investors in the future.

At present, the classification of industrial
parks as a possible means of rebuilding the state
economy is primarily of interest to journalists
and economic analysts, such as V. Marchuk,
O. Bilan, V. Bilotkach, Yu. Horodnichenko,
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O. Zholud, T. Kupe, T. Mylovanov, V. Movchan,
A. Nikolsko-Rzhevskyi, D. Nizalov, O. Niz-
alova, I. Solohub, O. Talavera, N. Shapoval,
and others. Among the scientists who once stud-
ied the issues of industrial parks, it is necessary
to mention foreign and domestic researchers
such as Dick van Beers, Klaus Tyrkko, A. Flam-
mini, C. Barahona, L.Ya. Benovska, O.M. Boiko,
O.V. Marchyshynets, S.M. Marchyshynets,
N.T. Rud, and Yu.V. Chyrychenko. However,
significant updates in domestic and interna-
tional scientific and legislative approaches to
industrial parks make it necessary to note a sig-
nificant lack of research on this issue.

The purpose of the article is to study
the current types of classification of industrial
parks in accordance with the national Ukrain-
ian legislation and the requirements of the UN
and the EU, as well as in accordance with sci-
entific research, and to propose potential solu-
tions to the numerous problems arising from
the reform of industrial parks in our country.

2. The regulatory framework for types
of industrial parks

The Ukrainian legislation in force does not
contain any detailed classification of industrial
parks. However, relying on the analysis of cer-
tain articles of the Law of Ukraine "On Indus-
trial Parks" and a number of other legal regula-
tions, some conclusions can be drawn.

In particular, according to the definitions
provided in Article 1 of the Law of Ukraine "On
Industrial Parks", industrial parks are divided
into:

1) National — established in accordance
with the laws of Ukraine;

2) Cross-border — industrial parks that should
be created and operate on the basis of an interna-
tional agreement of Ukraine concluded between
governments or their authorised initiators (Law
of Ukraine On Industrial Parks, 2012). Since it
remains unclear how such an international agree-
ment would be concluded, what competence
and within what limits would be possessed by, for
example, "initiators authorised by governments
of states", and who would have the right to grant
them the relevant competence, it is quite possible
that additional subclasses may appear in this sub-
type of industrial parks.

Relying on the analysis of Article 13
of the above-mentioned Law, industrial parks
can also be classified depending on the initiators
of the industrial park creation:

— parks created by state authorities;

— parks created by local authorities;

— parks created by legal entities or natural
persons (Law of Ukraine On Industrial Parks,
2012).

The legal regime for these categories is
somewhat different. For example, depending on
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the initiator of the industrial park, the manage-
ment company will be selected: if the initiator
is a state or local government body, the man-
agement company will be selected through
a tender (Articles 18-19 of the Law) since
the relevant authorities have the right to make
such decisions exclusively through a tender
in accordance with the legislation in force. If
the initiator of the creation is a legal entity/
natural person (and the land plots intended for
the creation of the industrial park are privately
owned), the management company is appointed
by the initiator of the creation (Article 18
of the Law).

Accordingly, parks can be created on
state, municipal or private land. In principle,
the classifications by initiators and by the land
on which the industrial park is created will
almost coincide, but certain nuances are pres-
ent. For example, a legal entity or a natural
person may initiate the creation of an industrial
park on state or municipal land if it is a tenant
of such land and complies with other provisions
of the Law of Ukraine "On Industrial Parks"
(Article 5 of the Law) (Law of Ukraine on
Industrial Parks, 2012).

In terms of land ownership, industrial parks
can be classified as those created on their own
land or on leased land because the lessor will
have certain additional rights on the leased land.
The initiators of the creation, if they are ten-
ants, will accordingly have certain obligations
towards the landowner. For example, when
appointing a management company, the ten-
ant shall notify the landlord of such a decision
(Article 18, part 3, of the Law). The landlord
shall also approve the concept of the industrial
park, and the tenant shall agree this concept
with the landlord. There are also other legal
provisions that set out the rights of the lessor
and the corresponding duties of the lessee.

The legislator does not differentiate
between industrial parks according to the types
of activities, limiting itself to listing the types
of activities that are permitted and prohibited
on the territory of any industrial park. Moreo-
ver, the Law of Ukraine "On the special regime
of innovative activities of technology parks"
contains the following definition: "a tech-
nology park (technopark) is a legal entity or
a group of legal entities (hereinafter referred to
as participants in the technology park), acting
in accordance with a joint venture agreement
without establishing a legal entity and without
pooling contributions in order to create organ-
isational frameworks for the implementation
of technology park projects for the produc-
tion implementation of knowledge-intensive
developments, high technologies and ensuring
industrial production competitive in the global
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market" (The Law of Ukraine On the Special
Regime of Innovative Activity of Technologi-
cal Parks, 1999). Comparison of the definitions
provided in the two legal regulations simultane-
ously in force in our country leads to a number
of disappointing conclusions.

In particular, both definitions refer to sim-
ilar concepts — territories set aside for inno-
vation and industrial activity — but the inter-
pretation of these definitions is fundamentally
different: an industrial park is considered to be
a specific land plot, i.e. a territory allocated for
certain activities, while a technology park is
primarily a group of people (who, in theory, can
create a technology park in a rented multi-sto-
rey building).

These differences cannot be recognised
as existing precisely for the sake of the fun-
damental distinction between the two defini-
tions. Most likely, it is a sad lack of a system-
atic approach in a modern national regulatory
framework. Moreover, the existence of these
two approaches is of importance since the differ-
ences between them lead to fundamental differ-
ences in the further interpretation of concepts.
If industrial and technological parks are land
plots, the activities related to their creation
and operation should include the appropriate
arrangement of a specific land plot, the supply
of communications, the laying of roads, the con-
struction of logistics hubs, etc. Such activities
will be regulated in many respects by the con-
struction law, and only then will the persons
who wish to use the proposed territory enter
into lease agreements or other types of con-
tracts with the management company. Con-
sequently, investors will also enter into rel-
evant agreements: these will be derivatives
of the agreements on the use of the territory.
If the concept of industrial and technological
parks is defined as a set of founders, the crea-
tion of an appropriately equipped territory on
a certain land plot turns from the leading activ-
ity of creating an industrial park into a second-
ary one, and the creation of the park should be
considered as the selection of a circle of persons
concerned (i.e., founders or even managers, i.e.,
a management company) who may well take
on the arrangement of the territory and other
purely organisational functions.

In the first case, the functions of the initia-
tors of an industrial park are to prepare a devel-
oped land plot in which investors will invest
and which park participants will be able to use
in a certain way; in the second case, the func-
tions of the initiators of the technology park
are limited to the search for participants,
and instead of a properly equipped land plot,
any plot that meets the needs of the technology
park, even a multi-storey office and industrial

building, can be used (leased, etc.). There are no
restrictions on the number of hectares on which
a technology park can be located; there are also
no restrictions on the range of activities.

Obviously, the definitions in the above-men-
tioned legal regulations make it virtually
impossible to distinguish between the concepts
of "industrial park" and "technology park” by
the category of activities carried out. After all,
based on the definitions, in both technological
and industrial parks the following activities are
performed:

a) Research and development;

b) Industrial implementation of the results
of research and development;

¢) Information and telecommunications
(high technologies);

d) Industrial production.

Therefore, the analysis of the above defi-
nitions leads to the conclusion that although
the legislation in force does not use the concepts
of "technology park" and "industrial park" as
synonymous, they are essentially synonymous,
since it is impossible to distinguish between
them. Supposedly, a technology park is focused
on the development of innovative technolo-
gies and their testing, while an industrial park
is focused on production, but this distinction
is only an assumption. In addition, it should
be noted that the legislation in force contains
the concept of a "science park”, which is specif-
ically entrusted with the function of research
and development and the creation of new tech-
nologies, and that existing draft laws also use
the concept of an "investment park”, which
should be understood as a part of the territory
of Ukraine where a special legal regime for busi-
ness activities and the procedure for the appli-
cation and operation of Ukrainian legislation
are established and in force.

Therefore, since the national legislation in
this matter demonstrates outright incompe-
tence, it seems reasonable to consider the clas-
sifications that are common in the world, since
international law and the law of certain coun-
tries have been using these concepts for a long
time.

3. Specificities
of industrial parks

Among the classifications of industrial parks,
the most common is the division by type of pro-
duction site. The traditional division is between
greenfield and brownfield, where greenfield is
new parks built from scratch, and brownfield is
old ones that have emerged on the site of former
industrial zones.

According to experts, greenfield industrial
parks are usually attractive mainly to large
companies looking for space to build indus-
trial facilities to suit their specific needs. Such
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parks often attract foreign investors. In modern
Ukraine, an industrial park in Bila Tserkva was
built using the greenfield methodology.

As for brownfield industrial parks, these
are parks that were built on an existing site
equipped with the appropriate infrastructure
(for example, in Ukraine, this happened primar-
ily on the territory of large factories and indus-
trial complexes that were partially or completely
destroyed in the 1990s). Frequently, private
industrial parks are built using the brownfield
system in the world. They are of interest to
small companies, mostly domestic ones, produc-
tion facilities thereof can be located in standard
premises.

Today, this classification is increasingly
expanded to include the so-called bluefield cate-
gory, which is a mixed-structure industrial park
built partly on an existing site and partly on
a new territory added to the site or with signif-
icant infrastructure redevelopment. However,
the concept of bluefields is not yet well-estab-
lished, and experts interpret it in very different
ways.

According to the share of high-tech tech-
nologies, industrial parks are divided into those
dominated by industrial production, predom-
inantly industrial, predominantly scientific
and technological, and high-tech parks. (It
should be noted that current Ukrainian legis-
lation recognises only manufacturing parks as
industrial parks, which is not in line with global
trends).

Regardless of how an industrial park is clas-
sified, its main purpose is to carry out economic
activities. The concentration and development
of industry is always the essence of a park. The
style of development and methods of transfor-
mation of parks differ because the main indus-
tries of the parks differ.

Chinese researchers Bai Yue and Li Xue-
wen divide economic activity into three cate-
gories: production activity, consumer activity
and trade activity. Accordingly, they divide
industrial parks into product-oriented parks,
consumer-oriented parks and trade-oriented
parks.

Among them, product-oriented parks are
divided into tangible product parks and intan-
gible product parks based on different product
types. High-tech parks, economic and tech-
nological development zones and other parks
focusing on manufacturing are tangible prod-
uct-oriented parks. Cultural and creative indus-
trial parks, financial industrial parks, industrial
parks of the Internet information economy
and other parks that produce ideas are intangi-
ble product-oriented parks.

Consumer-oriented parks are basically
structures that offer consumers goods and places
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to gain certain experiences and relaxation,
including scenic spots for tourism and recrea-
tion, health areas and urban agricultural parks. A
trade-oriented park is a hub that provides mod-
ern logistics capabilities and transport support
for trade and exhibitions. The main industries
in this case are customs warehousing, logistics
and distribution, as well as trade and exhibition
centres, including the airport economic zone,
the bonded port area and the logistics park
(Yue, Xuewen, 2022).

According to ownership, industrial parks
are divided into municipal, private-municipal
and private. Historically, municipal industrial
parks have been considered the most effective,
as their main goal is not so much to generate
excessive profits from a project or land lease as
to attract investors who will pay taxes and cre-
ate new jobs in the future. Opinions on private
industrial parks differ. On the one hand, private
industrial parks are often speculative in nature.
In addition, the prices for services in such parks
are usually higher, as the founders have to pay
back the funds invested in the infrastructure.
On the other hand, such parks are subject
to higher requirements in terms of the level
of efficiency of business entities. In addition,
the management of such parks is more flexible,
as private owners are more responsive to market
needs and invest more in the newest and most
profitable sectors.

Industrial parks are grouped into univer-
sal and specialised by sectoral structure. The
residents of universal parks are dominated by
enterprises of different companies that are not
interconnected by technological processes. The
only criterion is that the enterprises should
not conflict with the environment. Specialised
parks, in turn, are of two types. According to
the first type, one anchor resident selects com-
panies with related businesses, while the second
type involves the integration of independent
companies operating in the same industry.

In the global practice of industrial parks,
two main management models can be distin-
guished. According to the first model, the parks
are managed by a management company that
provides enterprises not only with sites for
production, but also with the necessary infra-
structure and services. According to the sec-
ond model, small industrial parks are not man-
aged by a special company, and firms that have
located production on a single territory provide
all the necessary services and attract outside
companies.

In addition, in global practice, industrial
parks are sometimes identified with the fol-
lowing concepts: technology parks, special eco-
nomic zones, special industrial zones, special
economic zones, etc. However, in Ukraine,
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the concept of an industrial park is separately
defined. Industrial parks in our country are built
according to the European model of technology
parks, which is characterised by the following
features: a centrally developed and managed
territory with production, warehouse, office
buildings, appropriate communications, infra-
structure, research and development activities
(Osadcha, 2014, p. 73).

Recently, the model of so-called eco-indus-
trial parks, supported by the relevant UN struc-
tures (specifically, the United Nations Indus-
trial Development Organisation, UNIDO), has
been prevailing in the global space. The main
goal of such parks is not only to make profits,
but, above all, to develop innovative technolo-
gies and preserve the environment at the same
time (Dick, Klaus, Alessandro, Barahona,
Christian, 2020).

4. Conclusions

Therefore, the national legislator’s approach
requires significant changes both in terms
of the definition of an industrial park and in
terms of the regulatory framework for its crea-
tion and operation. Classification models intro-
duced in the leading countries of the world
and the UN can greatly help to determine which
classification features of an industrial park
should be indicated as the main ones and which
features of industrial parks require special
attention and appropriate regulatory frame-
work. In particular, we believe it is necessary to
focus on the infrastructure and environmental
components of the industrial park, which are
currently not regulated by the relevant national
legislation. In addition, we believe that it is cor-
rect and reasonable to provide tax incentives
exclusively to companies that introduce the lat-
est, innovative technologies.

Further research should focus on the issue
of modern classification of industrial parks with
the predominant introduction of eco-industrial

Mapuna Bedenanina,

parks and relevant standards, as well as on cre-
ating an enabling environment at the legislative
level for attracting advanced technologies to
our country and investing in efficient new tech-
nologies.
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BUJIN HAIIOHAJIbHUX I MIZKHAPOTHUX KJIACUMIKAIIIA

IHAYCTPIAJIbHUX ITAPKIB

Anoraisi. Mema. Metoio cTaTTi € BUBUEHHS CyYaCHUX BUIIB KIacuikallii iHaycTpiaTbHIX MapKiB
3TITHO 3 HAIIOHATHHUM YKpaiHChKUM 3akoHoAaBcTBOM i Bumoramu OOH rta €C, a takox BiAmoOBigHO
JI0 HAYKOBUX JIOCJI/IKEHD, 1 IIPOIIOHYBaHHS MOKJIMBUX BAPIAHTIB BUPIIIEHHS YMCAEHHUX [POGJIEM, IO
BUHUKAIOTH Y 3B'I3KYy 3 pedhopMaIli€io iHaycTpialbHUX MapKiB y Hatriil nepskasi. Pesyasmamu. Crartio
TIPUCBSTYEHO JIOCTIKeHHI0 Kiacudikaiil iHaycTpiadbHuX mapkiB. Po3rismaeTbes Kracudikaris iHmy-
CTpiaJIbHUX TIAPKIB 3TiIHO 3 YMHHUM 3aKoHOAAaBCTBOM (cT. 1, 13 3akony Ykpainu «IIpo inpycrpianbhi
Hmapku») i poOUThCA BUCHOBOK, IO 3aKOHOAABEIb PO3MEKOBYE IHIYCTpiagbHi TApKK Ha HaI[iOHAIbHI
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Ta TPAHCKOP/IOHHI, a TAKOX 3aJI€KHO Bijl iHII[IaTOPIB CTBOPEHHST 32 3eMJISIMI, HA SIKUX CTBOPEHUH 1HITY-
CTpiaJIbHAN TApK, 1 32 TIPABOM BJIACHOCTI Ha 3eMEJbHY MIJSHKY. Takosk pO3TJsfaloThes Pi3HOMaHITHI
HAYKOBI IOCJI/PKEHHS, 3TiIHO 3 SKUMHU 3/IHICHIOETCS KaIacudikailist i ycTpia/lbHUX HAPKiB 3aJIEKHO Bijl
THITy BUPOGHUYOTO MaiilaHYMKa, BI/[IIOBIHO JI0 YaCTKM BHCOKOHAYKOBUX TEXHOJIOTiiT, 3a TIPABOM BJac-
HOCT, 32 TaJly3€BOIO CTPYKTYPOIO, 32 MOJIEJITIO YIIPaBJIiHH ToI0. OKpeMo PO3TJISIacThes Kiaacudikatis,
Ha/[aHa KNTallCbKIMU aBTOPaMHU, 3T1/THO 3 SIKOIO 1H/[YCTpiasIbHi HapKU IO/IISIIOTCS Ha TAPKU, OPIEHTOBaHI
Ha TIPOJLYKT, TIAPKI, OPIEHTOBAHI Ha CIIOKIMBAYA, i TAPKH, OPIEHTOBAHI Ha TOpTiBMo. baraTo yBaru y crarTi
TIPULTSETHCS HEOOXIMHOCTI TTOAAIBITNX JOCTIKEHD i BAOCKOHAJIEHHIO HAIOHAIBHOTO 3aKOHOJABCTBA
B 1iil cepi, y3ro/pKeHHI0 HOTO 3i CBITOBUMHU CTaHAAPTaMH. 30KPEMa, PO3IJISIAI0ThCS HA/laHi Y BiTUM3-
HSHOMY 3aKOHO/IABCTBI BU3HAYEHHSI 1H/IyCTPIiaIbHOTO MAPKY Ta TEXHOJIOTIYHOTO TIAPKY, I0BOJAUTHCS iXHS
CXOXKICTh @K /10 PiBHS MOBHOI CHHOHIMIi. YBara mpuiseThes TAKOK eKOTIPOMUCIOBUM (€E€KOiHyCTpiaib-
HUM) IapKaM, sKi Hapasi BBa)KAIOTbCS Mepe/loBIMHU Ta CTPIMKO PO3MOBCIO/UKYIOTHCS IO BCbOMY CBITO-
Bi. Bucnoexu. 3po6ieHo BUCHOBOK, TIO Ti/IXi/[ HAIIOHAIBHOTO 3aKOHOMABIIS TTOTPEOYE 3HATHIX 3MIH SIK
Y YaCTUHI BU3HAUEHHS iHYCTPIAIbHOTO MAPKY, TAK i B YaCTUHAX TIPABOBOTO PETYJIIOBAHHS HOTO CTBOPEH-
He Ta AisibHoCcTi. Komacudikariiini Mozesn, sanposajpkeni y nposianux kpainax csity Ta OOH, MoxyTb
3HAYHO JIOMOMOTTH 3 THM, 100 BU3HAYUTHCS, sIKi came KiacudikariiiHi 03HaKK iHIyCTPiaJbHOTO MapKy
BKa3yBaTH sIK OJIOBHI Ta sIki 0COGIMBOCTI IHyCTPialbHUX HaPKiB MOTPeGYIOTh 0COOMMBOI yBaru ii Biamo-
BIJIHOTO IIPABOBOTO PEryJIIOBAHHS.

KmouoBi caoBa: iHgycTpiaabHi napku, 3ajydeHHs: iHBeCTHILH, TepUTOPisT iHAYCTPIaIBHOTO TAPKY,
kyacudikais ingycTpiaapanx napkis, Opranisaitis mpomucaoBoro pozsutky OOH, Mixknapoana ctpyk-
typa EIP.
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STRUCTURE OF ADMINISTRATIVE AND LEGAL
MECHANISM FOR INTERACTION OF SECURITY
AND DEFENCE SECTOR ENTITIES WITH REGARD
TO ENSURING NATIONAL SECURITY

Abstract. Purpose. The purpose of the article is to characterise the structure of the administrative
and legal mechanism for interaction of security and defence sector entities with regard to ensuring
national security. Results. It is determined that the structure of the administrative and legal mechanism
for interaction of security and defence sector entities with regard to ensuring national security is
a controversial topic, enabling to present the original opinion on this issue. In our opinion, these are:
rule-making (establishment of rules, procedures, duties, etc.), organisational (collection of information,
preparation of documents, ete.), support (methodological support, technical and material equipment,
financing, etc.) and managerial (encouragement, persuasion, control and supervision, etc.). Conclusions.
It is stated that the structure of the administrative and legal mechanism for interaction of security
and defence sector entities with regard to ensuring national security is as follows: 1) Administrative
and legal provisions objectified within the regulatory framework consisting of regulations of different
legal force, of general and special orientation, the main purpose thereof is to regulate a specific issue
within the relations under study; 2) Objects being regulated — the activities and conduct of security
and defence sector entities, a clear identification of their composition; 3) Regulatory actors — that is,
those actors that form the legal framework and procedures for the interaction under study. These are
both the actors of a hierarchically higher structure and the actors of interaction, which is represented
by the existence of memoranda of cooperation or the relevant jointly agreed and developed procedures
for activities in a particular area; 4) Administrative legal relations that arise between objects being
regulated and regulatory actors, as well as those that arise, develop and terminate between representatives
of the security and defence sector: these are both horizontal and vertical relations characterised by different
content; 5) Administrative and legal means of implementing the administrative and legal mechanism for
interaction of security and defence sector entities with regard to ensuring national security: rule-making
(establishment of rules, procedures, duties, etc.), organisational (collection of information, preparation
of documents, etc.), support (methodological support, technical and material equipment, financing, etc.)
and managerial (encouragement, persuasion, control and supervision, etc.).

Key words: administrative and legal mechanism, interaction, security, national security, mechanism,
national interests, security and defence sector.

1. Introduction

The structure of the administrative
and legal mechanism for interaction of secu-
rity and defence sector entities with regard to
ensuring national security is a controversial
issue, the peculiarity of which is determined
by its purely theoretical content. The point is
that there can be no unity of scientific opinion
in this context due to subjective interpretations
of scientists since there is no regulatory consol-
idation of such elements. Accordingly, we have

© A. Varkhov, 2023

the opportunity to present the original opinion
on this issue.

The issues presented for analysis have
not been covered in the literature at all. The
assumptions about the structure of the mecha-
nism under study are based on the general the-
oretical framework developed and supported
by scholars such as: O. Bandurka, O. Holovko,
V. Komziuk, S. Naumenko, V. Nehodchenko,
O. Perederii, I. Pohribnyi, A. Rusetskyi, O. Sal-
manova, D. Slynko, L. Soroka, and others.
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2. Administrative and legal provisions
objectified within the regulatory framework
as an element of the structure of the admin-
istrative and legal mechanism for interaction
of security and defence sector entities with
regard to ensuring national security

In our direct consideration of the stated
issues, we would like to clarify that we are
of the opinion that the structure of the mecha-
nism under study includes, first, the regulatory
component represented by the regulatory frame-
work in this field; second, the organisational
component, i.e., object-actor units and rele-
vant legal relations; and third, the instrumental
component, which is objectified by the system
of administrative and legal means in the instru-
mental context.

Accordingly, the structure of the admin-
istrative and legal mechanism for interaction
of security and defence sector entities with
regard to ensuring national security can be pre-
sented as follows.

1. Administrative and legal provisions
objectified within the regulatory framework
consisting of regulations of different legal force,
and of general and special orientation, the main
purpose thereof is to regulate a specific issue
within the relations under study. General reg-
ulations are:

— The Constitution of Ukraine, which estab-
lishes the fundamental principles of national
security and defence in general, as well as
the exclusive or basic powers of the key actors
in the security and defence sector and those
responsible for organising their interaction;

— Laws of Ukraine: a) "On National Secu-
rity of Ukraine" No. 2469-VIII of 21 June 2018,
which specifies the provisions of the Consti-
tution of Ukraine in terms of the principles
of national security and defence, public policy in
this field, as well as the powers and procedures
of the actors involved in the implementation
of this process; b) "On Defence of Ukraine" No.
1932-XII of 6 December 1991, which is the basic
specialised law in the field of defence; ¢) "On
the National Security and Defence Council
of Ukraine" No. 183/98-VR of 05 March 1998,
which establishes the legal basis for coordina-
tion and special control activities in this field;
d) "On the Security Service of Ukraine" No.
2229-XII of 25 March 1992, which defines
the principles of activity of the key state secu-
rity agency, etc;

— Strategic planning regulations, such as:
the National Security Strategy of Ukraine,
approved by Presidential Decree No. 392,/2020
of 14 September 2020, which aims to strengthen
Ukraine's  capacity to counter internal
and external threats; the Strategy for State
Security, approved by Presidential Decree No.
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56,2022 of 16 February 2022, which defines
the areas of optimisation of public policy on
state security, the leading of which is the opti-
misation of interagency cooperation in the secu-
rity and defence sector; the Military Security
Strategy of Ukraine, approved by the Pres-
idential Decree No. 121/2021 of 25 March
2021, which is the main planning document in
the field of comprehensive defence; the Con-
cept of Ensuring the National Resilience Sys-
tem, approved by the Presidential Decree No.
479/2021 of 27 September 2021, which aims to
implement effective procedures for protecting
important sectors of society and the state from
adverse factors and influences, etc;

— Other legal regulations, such as, Res-
olution No. 878 of the Cabinet of Ministers
of Ukraine "On Approval of the Regulation on
the Ministry of Internal Affairs of Ukraine" of 28
October 2015, which establishes the organisa-
tional and practical implementation principles
of the internal security and protection function
of the state; Order No. 6/315 of the Ministry
of Defence of Ukraine and the Ministry of Inter-
nal Affairs of Ukraine "On approval of the Pro-
cedure for electronic information interaction
of the defence intelligence of Ukraine, the Min-
istry of Internal Affairs of Ukraine and Cen-
tral Executive Authorities, whose activities
are directed and coordinated by the Cabinet
of Ministers of Ukraine through the Minister
of Internal Affairs of Ukraine" of 25 May 2022,
which defines the relevant mechanism, etc.

3. Objects being regulated by the admin-
istrative and legal mechanism for interaction
of security and defence sector entities with
regard to ensuring national security

2. Objects being regulated — in this case,
we should talk about the activities and con-
duct of the security and defence sector actors,
and a clear identification of their composition.
It should be noted that to date, the concepts
officially used in this field have been and are
"the sector of national security and defence",
"the sector of military security”, "the military
sector”, "the military organisation of the state",
etc. They are used in various legal regula-
tions and have not lost their relevance to this
day. However, the term "security sector” is
increasingly used, including in the context
of the implementation of the recently adopted
National Security Strategy of Ukraine. Unfor-
tunately, in many scientific sources this
concept is interpreted in an expanded way,
there are attempts to cover the entire system
of national security of the state or to replace
this concept with another one, or to reduce
it to only one sector (military) or structural
component (entity of ensuring military secu-
rity) (Semenchenko, 2007; Nechkhaiev, 2007,
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Sahaniuk, Romanov, Trotsko, Veshchytskyi,
2008). The Law of Ukraine No. 2469-VIII "On
National Security of Ukraine" of 21 June 2018
stipulates that the security and defence sector
includes: the Ministry of Defence of Ukraine,
the Armed Forces of Ukraine, the State Spe-
cial Transport Service, the Ministry of Inter-
nal Affairs of Ukraine, the National Guard
of Ukraine, the National Police of Ukraine,
the State Border Guard Service of Ukraine,
the State Migration Service of Ukraine,
the State Emergency Service of Ukraine,
the Security Service of Ukraine, the Anti-Ter-
rorist Centre of the Security Service of Ukraine,
the Court Security Service, the Department
of State Guard of Ukraine, the State Service
for Special Communications and Information
Protection of Ukraine, the National Security
and Defence Council of Ukraine, intelligence
agencies of Ukraine, central executive body
responsible for the formation and implementa-
tion of the state military-industrial policy (Law
of Ukraine On National Security of Ukraine,
2018).

However, this list should not be taken as
exhaustive, in particular because of the leg-
islative provisions that state that: "the secu-
rity and defence sector of Ukraine consists
of four interconnected components: security
forces; defence forces; defence industry; citi-
zens and public associations that voluntarily
participate in ensuring national security (Law
of Ukraine On National Security of Ukraine,
2018).

Accordingly, there is still a scientific debate
about the legislative definition of such enti-
ties. For example, some scholars add to this list
the State Bureau of Investigation, the Antimo-
nopoly Committee of Ukraine, the National
Agency on Corruption Prevention, the Inde-
pendent Defence Anti-Corruption Committee,
the National Agency of Ukraine for finding,
tracing and management of assets derived from
corruption and other crimes, and other agencies
and organisations (Ponomarov, 2018, p. 102;
Honcharenko, 2020, p. 43). In addition, there
is an opinion that such entities are aggregates,
such as: 1) state authorities that carry out stra-
tegic and managerial activities in the sectors
of national security and defence of Ukraine
(the Verkhovna Rada of Ukraine (within gen-
eral competence), the President of Ukraine
and the National Security and Defence Coun-
cil of Ukraine (within special competence),
the Cabinet of Ministers of Ukraine and rele-
vant ministries (within general and special com-
petence depending on the scope of a specific
power)); 2) performers of practical tasks
defined in strategic and managerial decisions
directly related to the development of secu-

rity and defence capabilities of Ukraine, pro-
tection and defence of the national interests
of Ukraine (a) special entities: the Armed Forces
of Ukraine, the State Special Transport Service,
the National Guard of Ukraine, the National
Police of Ukraine, the State Border Guard
Service of Ukraine, the State Migration Ser-
vice of Ukraine, the State Emergency Service
of Ukraine, the Security Service of Ukraine,
the Department of State Guard of Ukraine,
the State Service for Special Communica-
tions and Information Protection of Ukraine,
the Foreign Intelligence Service of Ukraine,
the Defence Intelligence of Ukraine, the Intelli-
gence Agency of the State Border Guard Service
of Ukraine; b) general entities: courts of general
jurisdiction, the Prosecutor's Office of Ukraine,
the  National  Anti-Corruption  Bureau
of Ukraine, local state administrations and local
self-government bodies, enterprises and organ-
isations of various forms of ownership, citizens
of Ukraine, associations of citizens); 3) bodies,
institutions, organisations and individual actors
involved in the performance of tasks of ensuring
the national security of Ukraine (Zhuk, 2021,
pp. 53-54).

4. Regulatory actors of the administrative
and legal mechanism for interaction of secu-
rity and defence sector entities with regard to
ensuring national security

3. Regulatory actors — that is, those actors
that form the legal framework and procedures
for the interaction under study. For example,
the provisions of Law of Ukraine No. 2469-
VIII "On National Security of Ukraine" of 21
June 2018 include the following: the President
of Ukraine, the Verkhovna Rada of Ukraine,
the Cabinet of Ministers of Ukraine, the National
Security and Defence Council of Ukraine,
the Ministry of Defence of Ukraine, the Min-
istry of Internal Affairs of Ukraine, the Com-
mander-in-Chief and General Staff of the Armed
Forces of Ukraine, the Head of the Security
Service of Ukraine, etc. It should be noted that
the Advisor-Presidential Commissioner for
interaction with public associations and volun-
teer formations involved in ensuring national
security is responsible for establishing effective
interaction of citizens, public associations, vol-
unteer formations formed or self-organised for
the defence of Ukraine and voluntarily partic-
ipating in ensuring national security, defence
and protection of the state, with the Armed
Forces of Ukraine, other military formations
formed in accordance with the laws of Ukraine
and law enforcement bodies (Decree of the Pres-
ident of Ukraine The issue of the Advisor-Pres-
idential Commissioner on issues of interaction
with public associations and voluntary forma-
tions that participate in the provision, 2022). In
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addition, it should be noted that the legal frame-
work and procedures of the studied interaction
can be formed by both the actors of a hierarchi-
cally higher structure and the actors of inter-
action, which is represented by the existence
of memoranda of cooperation or the relevant
jointly agreed and developed procedures for
activities in a particular area.

4. Administrative legal relations that arise
between objects being regulated and regula-
tory actors, as well as those that arise, develop
and terminate between representatives
of the security and defence sector: these are
both horizontal and vertical relations charac-
terised by different content.

5. Administrative and legal means of imple-
menting the administrative and legal mech-
anism for interaction of security and defence
sector entities with regard to ensuring national
security are the appropriate tools for the activ-
ities of the entities regulating this type of legal
relations. In our opinion, these are: rule-mak-
ing (establishment of rules, procedures, duties,
etc.), organisational (collection of informa-
tion, preparation of documents, etc.), support
(methodological support, technical and mate-
rial equipment, financing, etc.) and managerial
(encouragement, persuasion, control and super-
vision, etc.).

5. Conclusions

We present original perspective on the struc-
ture of the administrative and legal mechanism
for interaction of security and defence sector
actors in ensuring national security. Its ele-
ments are composed on the basis of the general
theoretical foundations developed by leading
Ukrainian administrative scientists. Moreo-
ver, the results of this study do not claim to be
"exhaustive", but rather an attempt to contrib-
ute to a scientific thought. It is likely that over
time, other provisions may be substantiated or
developed that will change the current view
of the elemental composition of this mechanism,
and possibly fill it with qualitatively new con-
tent.
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CTPYKTYPA AJIMIHICTPATUBHO-IIPABOBOT'O MEXAHI3MY B3A€EMO/III
CYB’€KTIB CEKTOPY BE3IIEKU 1 OBOPOHH ITO/10 3ABE3IIEYEHHSA
HAIIIOHAJIbHOI BE3IIEKH

Anorauisg. Mema. MeTo1o CTaTTi € XapaKTepUCTUKA CTPYKTYPU a/IMiHICTPATHBHO-TIPABOBOTO MeXa-
Hi3My B3aeMoZil cy0'ekTiB cexTopy Gesnexu i 06opoHH MO0 3abe3lederts HaLiOHAIbHOI Oe3IeKu.
Pesyavmamu. Busnadero, 1o CTPYKTYpa aaMiHICTPAaTUBHO-TIPABOBOTO MEXaHi3My B3aeMOIi Cy0 €KXTiB
cexTopy besrneku i 060poHNu MO0 3a0e3eYeH s HAI[IOHAIBHOI OE3IeK € AUCKYCiiiHOI mpobaemMaT-
KOIO, Y 3B’SI3KY i3 UMM € MOKJIHMBICTh BUCBITJIUTU BJIACHY AYMKY OO IIbOTO TIUTAHHS. AMiHICTPATHB-
HO-TIPaBOBI 3acobu peasizailii MexaHiaMy B3aeMozii cyG'ekTiB cektopy Gesneku i 060poHH MO0 3a0e3-
IeYeH sl HaI[lOHAJIBHOI Oe3IIeKy — 1ie BIANOBIAHMI iHCTpYMeHTapiil AisabHOCTI CyO’€KTIB PeryIoBaHHs
I[bOTO Pi3HOBU/LY TTPABOBIIHOCHH. 30KPEMa, BBAKAEMO, 1[0 TAKMMH €: HOPMOTBOPYi (BCTAHOBJICHHS IIpa-
BIJI, TIPOLEyp, 3000B'3aHb TOIIO), opraHisauiiini (36ip iHdopMaii, MaAroToBKa AOKYMEHTIB TOIIO),
3abe3nedyBaibHi (METOAMYHUN CYIIPOBIJ, TEXHIYHE Ta MaTepiaibHe OCHaNIEHHs, (DiHAHCYBAHHS TOIIO)
Ta YIPaBJiHCHKI (320XOYEHHS, MepeKOHAHHs, KOHTPOJbHO-HATJISIOBA isSJIbHICTD TONO). Bucnoexu.
CdopMoBaHo, 110 CTPYKTYPa aJMiHICTPATUBHO-IIPABOBOTO MEXaHi3My B3aeMOii cy0'€KTiB ceKTopy 6es-
eku it 060pOHN 1110710 3a0e3I1eYeHHs HAIIIOHAIBHOT Oe3IieKu € Takoto: 1) afMiHICTPaTHBHO-IPABOBI HOP-
MH, 00'€KTHBOBaHI B MeKaX HOPMATHBHO-IIPABOBOI 6a3u, 1110 CKJIAAAETHCS 3 AKTIB PI3HOT I0PUAMYHOI CHIIK
i 3araJIbHOTO Ta CHENiaIbHOTO CIPSIMYBAHHS, OCHOBHUM TIPU3HAYCHHS SKUX € BPETYJIIOBAHHS KOHKPET-
HOTO TIMTAHHA B MeKaxX AOCIIIKYBAHUX BIAHOCHH; 2) 00’€KTH PEryIioBaHHs — MisJIbHICTD i MOBEAIHKa
cy6’exriB cexTopy Gestexu i 060pony, yiTka irenTudikanis iXHboro ckaamy; 3) cyG'eKTH peryJoBaHHs —
10670 Ti Cy0'eKTH, 110 POPMYIOTH IPABOBI PAMKM Ta IPOLEAYPHU AOCHIKYBaHOoI B3aemozil. [Ipuuomy e
K Cy0’€KTH i€papXiuHo BUIIOI CTPYKTYPH, TaK i cami cy6’€KTH B3a€MOIil, 110 PEIIPe3eHTYEThCA HAABHICTIO
MeMOpaH/IyMiB TIPO CIBIPaIio a60 XK BiMOBIIHUME CIIIBHO Y3rOJKEHUME Ta PO3POOJIEHUMH TOPSII-
KaM¥ [JISTBHOCTI B KOHKPETHOMY HampsMi; 4) aaMiHICTPaTHBHI MPaBOBITHOCUHH, 1[0 BUHUKAIOTH MK
ob’ekramMu Ta cy0’'€KTaMU PETYJIIOBAHHS, @ TAKOXK Ti, [0 BUHUKAKOTD, PO3BUBAIOTHCS T IPUIIHHSIIOTHCS
MIJK [IPEJICTaBHUKAMU CEKTOPY Ge3reku il 060poHH — HAETBCS K PO TOPU3OHTANbHI, TaK 1 BePTHKAIb-
Hi BI[HOCHHH, 110 XapaKTePU3YIOThCS PISHUM 3MICTOM; 5) aMiHICTpaTHBHO-NIPABOBI 3ac00K peasisailii
MeXaHi3My B3aeMojIii cy0'ekTiB cekTopy Gesnexku i 060poHM MoA0 3abe3leueH s HallloHaMbHOT Gesre-
K1 — HOPMOTBOPYi (BCTAHOBJIEHHS TPABILI, TIPOTIEYP, 3000B’sI3aHb TOTINO), Opraisatiiini (36ip indopma-
1ii, MArOTOBKa JOKYMEHTIB TOIIO), 3abe3euyBanbHi (METOAMYHUET CYNIPOBI, TEXHIUHE Ta MaTepiaibHe
ocHareH s, (piHaHCYBAaHH TOIIO) Ta YIPABIIHCHKI (320X0UEHHSI, TEPEKOHAHHS, KOHTPOJIbHO-HATJISI0BA
JUSITBHICTD TOIIO).
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THE ESSENCE AND CONTENT

OF THE ADMINISTRATIVE AND LEGAL
MECHANISM FOR FORMATION AND
IMPLEMENTATION OF PERSONNEL POLICY
IN THE NATIONAL POLICE OF UKRAINE

Abstract. Purpose. The purpose of the article is to reveal the essence and content of the administrative
and legal mechanism for the formation and implementation of personnel policy in the National Police
of Ukraine. Results. The article analyses the etymological origin and encyclopaedic interpretation
of the term "mechanism" and identifies the features that are common to all legal categories in which this
term is present. The content of special features which are peculiar to the mechanism for personnel policy
in general and personnel policy in the National Police of Ukraine in particular are revealed. The authors
characterise the main structural elements of the administrative and legal mechanism for the formation
and implementation of personnel policy in the National Police of Ukraine, which are grouped into four
blocks: regulatory, organisational, functional and procedural. Relying on the results of the analysis, the author
formulates an original definition of the concept "administrative and legal mechanism for the formation
and implementation of personnel policy in the National Police of Ukraine". The content of the mechanism
for personnel policy in the National Police of Ukraine comprises a set of interrelated and interdependent
areas such as "formation" and "implementation” of this public policy. Conclusions. It is concluded that
the administrative and legal mechanism for the formation and implementation of personnel policy in police
bodies should be understood as an integral, internally coordinated, dynamic, complex system, enshrined in
lawsand bylaws (regulatory block), comprising forms, methods, measures, means and instruments (procedural
block) which are different in nature and focus (procedural block), enabling authorised actors (organisational
block) regulate administrative and legal relations in the field of the formation and implementation of public
policy on personnel in the police (functional block) in order to achieve its tasks and strategic goals. This
definition, on the one hand, is as universal as possible, since it allows for the most significant and essential
features inherent in administrative and legal mechanisms in general, and on the other hand, it is quite detailed
since it covers absolutely all structural elements of the administrative and legal mechanism for the formation
and implementation of personnel policy in the police.

Key words: administrative and legal mechanism, administrative and legal relations, personnel policy,
personnel policy mechanism, mechanism, legal culture and legal consciousness, structure of the personnel
policy mechanism, personnel policy makers, forms and methods of personnel policy.

1. Introduction

The issues of the administrative and legal ~ the NPU), i.e. the dynamic component of such
mechanism for personnel policy in the National ~ policy, are considered only in fragments in
Police of Ukraine (hereinafter referred to as  the modern scientific literature. Moreover, it is
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obvious that all the principles, norms, theoret-
ical views, concepts, ideas, priorities, criteria,
requirements and recommendations for organ-
ising HR processes that make up the content
of personnel policy will be purely declarative if
they are not supported by the necessary insti-
tutional and organisational mechanism capable
of guaranteeing their effective implementation
in practice. All of the above confirms the rele-
vance and practical significance of a scientific
study of the structure and content of the admin-
istrative and legal mechanism for the formation
and implementation of personnel policy in
the NPU.

The purpose of the articleis to reveal the legal
nature and essence, to clarify the characteristic
features, to define and analyse the main constit-
uent elements of the administrative and legal
mechanism for the formation and implementa-
tion of personnel policy in the National Police
of Ukraine.

2. Clarification of the conceptual and cat-
egorical apparatus

First of all, it is necessary to clarify the ety-
mological interpretation of the word "mech-
anism”. As we have found out, it comes from
the Greek word pnyovn (machine) and is defined
by most Ukrainian explanatory dictionaries as:
1) the same as a machine; 2) a device that trans-
mits or converts motion, drives a machine or
apparatus into action; 3) a system for transmit-
ting or reproducing motion; 4) a set of movably
connected parts that perform the applied move-
ments under the influence of the applied force;
5) the internal structure, system of something;
6) a system that determines the order of any
type of activity; 7) a set (sequence) of states
and processes that determine any actions or that
make up a certain physical, chemical and other
phenomenon, ete. (Busel, 2005).

As we can see, in the Ukrainian language,
the word "mechanism” has several alternative
interpretations and is used in various sectors
of public life to refer to various objects, pro-
cesses and phenomena. In jurisprudence, this
term also has a wide scope of application and is
used as part of many legal concepts ("mecha-
nism of the state", "state legal mechanism”,
"administrative and legal mechanism", etc.)
Unfortunately, the limited scope of this article
makes it impossible to conduct a comprehensive
analysis of their essence and content. However,
generalisation and systematisation of scientific
views allow us to draw some important conclu-
sions.

Firstly, most scientifically based definitions
use the word "mechanism” in the meaning of a set
of "political, administrative, economic, social,
humanitarian, organisational, legal and other
means of targeted influence”" (Bakumenko, Bez-

nosenko, 2011), or "means of regulating vari-
ous sectors of social life" (Rudnytskyi, 2011).
In addition to "means”, the "mechanism" often
includes such categories as “measures,” “meth-
ods,” “methodologies,” “techniques,” etc.

Secondly, when the word "mechanism" is
used to define a particular legal category, it
means not a simple set of elements, but their
"system" which reveals the internal structure
of a certain state and legal phenomenon. As
a system, the "mechanism" has its own struc-
ture, methods, levers, instruments of influence
on the object of management, as well as appro-
priate legal, regulatory and information support
(Fedorchak, 2008).

Thirdly, a characteristic feature of a "mech-
anism" is its dynamic (mobile) nature. This
feature is also relevant for the State and legal
mechanisms, which are considered not as a static
set of certain elements, but as a set of processes
which determine the sequence of, procedure for
a certain State and legal phenomenon and its
implementation.

Above, we have identified three key fea-
tures that are characteristic of all (or at least
the vast majority) of State and legal categories
comprising the word "mechanism". In addition
to these general features, we should mention
special features that are peculiar to the mecha-
nism for personnel policy in general and person-
nel policy in the NPU in particular. However,
it is extremely difficult to identify such features
because: first, not all scholars focus on them in
their research; second, those scholars who do
focus on the study of these features justify dif-
ferent, sometimes contradictory perspectives.
As an example, some of the most popular scien-
tific approaches are analysed further.

Firstly, most scientific discussions are
focused on defining the legal nature and essence
of the personnel policy mechanism. For exam-
ple, most scholars identify this mechanism
with "a system of practical measures of per-
sonnel policy makers" (Oluiko, 2011). Some-
times, in addition to measures, the personnel
policy mechanism also includes such elements
as "rules and norms, aspirations and restric-
tions" (Vynohradskyi, Vynohradska, Shkanova,
2009), "legal norms, principles and means"
(Kovbasiuk, Vashchenko, Surmin, 2012), or
"means” and "institutions” that implement such
measures and means (Muraviov, 2017). No less
popular is the so-called "activity approach”, in
which the personnel policy mechanism is con-
sidered asa "system of HR activities of personnel
policy makers" (Bahmeta, Ivanova, Furtatova,
2007; Bosak, 2014), or "system of HR work"
(Honchar, 2019: 115). Sometimes, the essence
of the personnel policy mechanism is limited
only to the "structure of bodies and entities"
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involved in its implementation (Bahmeta, Iva-
nova, Furtatova, 2007). Recently, we can also
find more innovative approaches, in which
the mechanism for personnel policy is consid-
ered, for example, as a "set of iterative processes”
(Turyk, Zhuk, 2013: 51), or "a means of resolving
contradictions in the HR management process”
(Mosumova, 2021), and even as a "mechanism
of staffing” (Vytko, 2011).

In our opinion, when addressing the issue
of the essence of the personnel policy mech-
anism, most scholars make a significant logi-
cal mistake, which is to try to reveal in detail
the internal structure of this mechanism. The
correct definition of the structure of the person-
nel policy mechanism is a really important issue
(this structure will be analysed fully below).
However, when it comes to the legal nature
and essence of this mechanism, we believe
that, first of all, it is necessary to proceed from
the above etymological interpretation of "mech-
anism” as "a system that determines the proce-
dure for any type of activity" (Busel, 2005).

Therefore, by its essence and legal nature,
the mechanism for personnel policy in the NPU
is a holistic, internally coordinated system
of elements that ensure the implementation
of such policy.

Secondly, scholars have different approaches
to defining the content of the personnel pol-
icy mechanism. In most cases, the literature
review reveals that in the course of the study
of the organisational and operational aspects
of personnel policy, the category of "mechanism
for implementation” of such policy is used. In
addition to the "mechanism for implementation
of personnel policy”, Professor Yu.V. Kovba-
siuk and some other scholars distinguish
the "mechanism for its formation" (Kovbasiuk,
Vashchenko, Surmin, 2012). Sometimes, these
areas are combined, and then we are talking
about a holistic "mechanism for the forma-
tion and implementation of personnel policy"
(Oluiko, 2011). However, an even broader
approach can be found, in which, in addition
to "formation" and "implementation”, the areas
such as "evaluation” and "adjustment” are sepa-
rately distinguished within the personnel policy
mechanism (Turyk, Zhuk, 2013).

We believe that the phase of organisational
and legal activity such as "implementation" is
indeed an important element, a central compo-
nent of any administrative and legal mechanism.
However, when it comes to the mechanism for
personnel policy, we believe that its content is
objectively unable to cover all important organ-
isational and operational aspects of personnel
policy. This primarily concerns the areas of defin-
ing the purpose, focus, functions and principles
of personnel policy, defining its main tasks, jus-
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tifying the methods and methodology of their
implementation, etc. It is more appropriate to
consider all these areas within the framework
of the phase of "formation” of personnel pol-
icy, which in the logical and structural chain
must necessarily precede the phase of "imple-
mentation”. However, on the other hand, we
do not share the view of those scholars who
propose to distinguish the phases of the per-
sonnel policy mechanism such as "evaluation”
and "adjustment” as independent components
of its mechanism, since they are an organic part
of the "implementation" phase and cannot exist
independently outside its framework.

To sum up, we can conclude that
the content of the mechanism for personnel pol-
icy in the NPU comprises a set of interrelated
and interdependent areas such as "formation”
and "implementation” of this public policy.

Third, scientific views on the target ori-
entation of the personnel policy mechanism
are ambiguous. For example, some scholars
believe that the mechanism for personnel pol-
icy is aimed at "ensuring the fulfilment of tasks
and achievement of goals of public administra-
tion in the specified area” (Muraviov, 2017);
the second — at "formation of high-quality
human resources" (Honchar, 2019); the third —
at "staffing political, socio-economic, defence,
cultural development of the state and society”
(Honchar, 2019). Those scholars who con-
sider separately the "mechanism for forma-
tion" and the "mechanism for implementation”
of personnel policy define the focus of the for-
mer as "development of the human resources
management system and formation of its poten-
tial capabilities”, and the focus of the latter
as "ensuring rational selection, training, use
and development of human potential in various
fields of activity" (Kovbasiuk, Vashchenko, Sur-
min, 2012).

Apparently, all of the above approaches
have a right to exist, as they complement each
other and expand our understanding of the tar-
get orientation of the personnel policy mecha-
nism. However, their comprehensive analysis
leads to a radically opposite conclusion: most
of the statements analysed above should be
used to reveal the essence of personnel policy in
general, rather than its administrative and legal
mechanism. It is well known that the areas
of activities such as "formation of high-qual-
ity personnel potential” and "meeting needs
for personnel,” "ensuring rational selection,
training, use and development of human poten-
tial", etc., should be considered in the context
of the target orientation of personnel policy as
a more general category, and not in the context
of the mechanism for the formation and imple-
mentation of a policy, which reflects only its
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organisational and operational aspects.

Thus, there is every reason to believe that
the target orientation of the mechanism for
personnel policy in the NPU is determined
by the overall strategy of such policy and is
aimed at achieving its goal, objectives, as well
as ensuring the most effective implementation
of the areas defined by it.

Fourthly, a less controversial but no less
important feature of the personnel policy
mechanism concerns its regulatory framework.
Having analysed a considerable number of sci-
entific definitions of the personnel policy mech-
anism, we have noticed that not all scholars
focus on this feature. However, in other cases,
the wording used is almost identical. In particu-
lar, the most commonly used references are to
the fact that the personnel policy mechanism
"relies on... the legal framework" of such policy
(Bosak, 2004; Honchar, 2019), or "is based on...
laws, the regulatory framework" (Kovbasiuk,
Vashchenko, Surmin, 2012).

In general, we advocate the above word-
ing. However, given the specifics of this sci-
entific article, we consider it appropriate to
make minor adjustments to them. In particu-
lar, in this case, the mechanism for personnel
policy in the NPU should have appropriate
administrative and legal support. Using this
formulation, we mean that: first, all elements
of this mechanism function allowing for provi-
sions of both relevant laws and bylaws; second,
the set of such acts does not necessarily corre-
spond to, and mostly is even wider than the reg-
ulatory framework for personnel policy (this is
due to the involvement of a significant number
of non-specialised actors in the mechanism for
the formation and implementation of personnel
policy in the NPU, borrowing many methods,
technologies, forms of HR work from other
areas of public administration, management
and the economic sector, etc.)

Above, we have identified and provided
a detailed description of the most significant
special features of the mechanism for person-
nel policy in the NPU. However, this analysis
is still not enough to comprehensively study
this mechanism. It is well known that formation
and implementation of public policy in the NPU
cannot be seen as a haphazard and chaotic pro-
cess. First and foremost, it is a well-established
mechanism that has its own internal structure
and functions in a clearly defined manner.
Therefore, there is a need to further elaborate on
the structure of the administrative and legal
mechanism for the formation and implementa-
tion of personnel policy in the NPU, as well as
on the establishment of interrelations between
its main elements.

3. The structure of the administra-

tive and legal mechanism for the formation
and implementation of personnel policy in
the NPU

As we have found out, there is currently
no consensus among scholars on the structure
(internal structure) of the personnel policy
mechanism in general and the personnel policy
mechanism in the NPU in particular. Moreo-
ver, it is noteworthy that the approaches sub-
stantiated in the literature differ significantly
not only in terms of the quantitative but also
in terms of the content of the elements that
are identified. Unfortunately, the limited scope
of this article does not allow us to provide
a detailed description of all views on this issue.
Therefore, below we will focus only on those
approaches, the analysis of which is necessary to
formulate our own perspective on the structure
of the administrative and legal mechanism for
the formation and implementation of personnel
policy in the NPU.

The first group of scholars, which considers
the mechanism for personnel policy as an "activ-
ity", names certain phases of HR work or HR
procedures as its main constituent elements.
The most typical example of this approach is
the perspective of H. Bosak, substantiated in
his study of the essence and content of person-
nel policy in internal affairs bodies (IAB). For
example, the author identifies the main elements
of the mechanism that drives policy on person-
nel management of the civil service in the IAB,
management of personnel processes and rela-
tions in the IAB, improvement of the method-
ology for selection and recruitment to the IAB,
formation of a personnel reserve to fill vacant
positions in the IAB, planning and implementa-
tion of a career in the IAB and a number of other
elements (Bosak, 2014). M. Rudakevych offers
a similar approach to defining the structure
of the personnel policy mechanism. In her opin-
ion, the systematic organisation of such policy
requires modern innovative mechanisms such
as organisational and personnel audit, person-
nel monitoring, controlling and consulting, staff
leasing, performance management, etc. (Rudak-
evych, 2010).

The second group of scholars, which con-
siders the mechanism for personnel policy
as a "process”, names certain levels or com-
ponents as its main elements. For example,
A.K. Mosumova’s dissertation research focuses
on important components such as organi-
sational structure, the system of work with
personnel, the regulatory framework, infor-
mation and methodological support, as well as
technologies, methods and tools (Mosumova,
2021). A similar perspective on the struc-
ture of the mechanism for personnel policy in
the law enforcement sector is substantiated
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by M. Kovaliv. However, the scholar identifies
only two main administrative and legal ele-
ments of such mechanism: creation of a legal
framework to regulate (control and adjust)
it, as well as organisation and functioning
of the system of public bodies involved in its
implementation (Kovaliv, 2017).

Having carefully analysed the above scien-
tific approaches, we have come to the conclusion
that it is inappropriate to use them to reveal
the structure of the administrative and legal
mechanism for the formation and implemen-
tation of personnel policy in the NPU, since
most of them do not deal with the structural
elements of this mechanism, but rather with its
completely different characteristics. In particu-
lar, they list the features of the personnel policy
mechanism, main areas of such policy, phases
of its formation and implementation, require-
ments to be met, certain HR technologies, etc.
In our opinion, it is a mistake to equate such
characteristics with "elements" of the adminis-
trative and legal mechanism.

Given the above arguments, we consider
the approach of the third group of schol-
ars who chose the so-called "classical" model
of the administrative and legal mechanism as
the most reasonable. However, it should be
noted that their views on the internal struc-
ture of this model differ somewhat. For exam-
ple, among the main structural elements
of the administrative and legal mechanism for
personnel policy, scholars mainly name "legal
provisions", "practical measures (means)",
"institutions” that implement such measures
and means, "personnel activities" or "personnel
work", etc.

So what elements are included in the struc-
ture of the administrative and legal mechanism
for the formation and implementation of public
policy on personnel in the police? Below, we will
try to substantiate our own view on this issue,
which is based on the thesis that it is advisa-
ble to combine all elements of the mechanism
being analysed into four relatively independ-
ent but closely interrelated blocks.

1. The regulatory block includes the fol-
lowing elements: legal regulations that define
the grounds and procedure for the formation
and implementation of the administrative
and legal mechanism for public policy on per-
sonnel in the police; principles, target orienta-
tion, tasks and functions of the administrative
and legal mechanism for public policy on per-
sonnel in the police.

2. The organisational block includes the fol-
lowing elements: makers of public policy on per-
sonnel in the police; legal culture and legal con-
sciousness.

3. The functional block includes the follow-
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ing elements: administrative and legal relations
in the field of the formation and implementation
of public policy on personnel in the police; acts
of exercising rights and duties, as well as acts
of applying law.

4. The procedural block includes the follow-
ing elements: forms and methods of personnel
policy; means, measures and instruments of legal
and regulatory influence; appropriate support.

4. Conclusions

Above, we have described in general terms
the essence, content and structure of the admin-
istrative and legal mechanism for the forma-
tion and implementation of personnel policy in
the police. The conclusions and summarisation
made as a result of this study allow us to formu-
late an original definition of the latter. There-
fore, we propose to understand the adminis-
trative and legal mechanism for the formation
and implementation of personnel policy in
police bodies as an integral, internally coordi-
nated, dynamic, complex system, enshrined in
laws and bylaws (regulatory block), comprising
forms, methods, measures, means and instru-
ments (procedural block) which are different
in nature and focus (procedural block), ena-
bling authorised actors (organisational block)
regulate administrative and legal relations in
the field of the formation and implementa-
tion of public policy on personnel in the police
(functional block) in order to achieve its tasks
and strategic goals.

The definition we have formulated, on
the one hand, is as universal as possible, since
it allows for the most significant and essential
features inherent in administrative and legal
mechanisms in general, and on the other hand,
it is quite detailed, since it covers absolutely
all structural elements of the administra-
tive and legal mechanism for the formation
and implementation of personnel policy in
police bodies. Another advantage of the defi-
nition proposed is that it reveals the essence
and deepens the scientific and theoretical
understanding of the relationship between per-
sonnel policy in the NPU (a static side, func-
tional and instrumental aspects) and the admin-
istrative and legal mechanism for its formation
and implementation (a dynamic side, organisa-
tional and operational aspects).
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CYTHICTD I BMICT AAMIHICTPATUBHO-IIPABOBOI'O MEXAHI3MY
®OPMYBAHH TA PEAJII3AII KAIPOBOI ITIOJIITUKN B OPTAHAX
HAIIIOHAJIBHOI ITOJIIIIT Y KPAIHU

Anoraiisi. Mema. MeToio cTatTi € 3'siCyBaHHsI CyTHOCTI Ta 3MiCTY aJiMiHICTPATUBHO-IIPABOBOTO MeXa-
nismy opmyBanHs i peasizantii kagpoBoi nosiTukn B opranax Harionanbnoi noainii Ykpainn. Pe3yas-
mamu. AHaTi3yEThCS €TUMOJIOTIUHE TOXOJKEHHS il CHIIMKJIONEIMYHE TIYMAUCHHS TePMiHA «MEXaHi3M»,
a TaKOXK BM3HAYAIOTHCS O3HAKHU, XapaKTepPHi BCIM IOPUIMYHUM KATEropisiM, y Ha3BaX AKUX 3YCTPIYA€Th-
cs 1eil TepMin. Po3kpuBaeTbhes 3MICT CHEIaIbHUX 03HAK, SKi BIACTUBI caMe /Ui MeXaHi3My Ka/poBoi
TOJITUKY 3arajloM 1 Kaj[poBol noJiTuku B opraHax Harionanbrol modinii Ykpainu 3oxpema. Xapakre-
PU3YIOTHCS OCHOBHI CTPYKTYPHI €JIEMEHTH a/IMiHiCTPATHBHO-ITPABOBOTO MeXaHi3My (popMyBaHHS Ta pea-
nizanii kazpoBoi nositkku B opraax HauionanbHol nosinii Yxpainu, axi 06’efHaHO B 4OTHPU GJIOKM:
HOPMAaTHBHWIA, OpraHizaniitunii, GyHKIIOHAIBHUIL i TIpoLieypHUil. 3 YpaXyBaHHAM Pe3yJIbTaTiB MPOBe-
JIeHOTO aHai3y (hOpPMYJIOEThCS aBTOPChKA JIeiHiIlisT TAKOTO TOHATTS, SIK «aIMiHiCTPATHBHO-TIPABOBUIT
MexaHi3M opMyBaHHS Ta peaizallii KagpoBoi moiTHKY B opraHax Hamionamprol nominii Yrpainus. 3a
CBOIM 3MiCTOM M€XaHi3M KajipoBOi MOJITUKA B opraHax HarioHasbHOI modiiii YkpaiHu € CyKyImHICTIO
TaKNX B3aEMOTIOB I3aHUX 1 B3AEMOOOYMOBJIEHUX HATIPSMIB, K «(hOPMYBaHHs» Ta «peasiizallis» 03HaueHOl
JIepsKaBHOI 110JTiTHKK. Buchosku. 3pobeHo BUCHOBOK, 10 ITijl aJMiHICTPaTHBHO-TIPABOBUM MeXaHi3MOM
(opmyBanHs Ta pearizaliii KajpoBoi MOJITHKM B OpraHax IMOJillii MU HPOIOHYEMO PO3YMITH 3aKpiIlie-
HY B 3aKOHaX i IM3aKOHHUX HOPMATHBHO-TIPABOBUX aKTaX (HOPMATHBHUII GJI0K) IiliCHY, BHYTPIITHBO
Y3TO/DKEHY, ANHAMIYHY, CKIQ[HOCTPYKTYPOBAHY CUCTEMY PI3HMX 32 CBOIM XapaKTEPOM i CIIPSMOBAHICTIO
hopM, METOIiB, 3aX0/1iB, 3ac00iB Ta iHCTPYMeHTIB (11poreaypHUil (JI0K), 32 JOMOMOTOI0 SIKMX YIIOBHOBA-
Kei cy6’ekTr (oprafisaniitnuii 610K) 3AIHCHIOIOTh PEryIIOBAHHS aIMiHICTPaTHBHO-TIPABOBUX BiIHOCHH,
0 CKJIA/IAf0Thes Y cepi popMyBaHHS Ta peasisailii ep:KaBHOI Ka[pOBOi MOMITHKN B OpraHax IMoJIiIii
(byHKuioHANBHUIT 6JI0K), 3 METOIO JIOCSATHEHHSI i 3aB/aHb i cTpareriunux iieii. Chopmosana nediniiis
€, 3 O/IHOTO BOKY, MAKCUMAJIBHO YHIBEPCAIBHOIO, OCKIIBKI BPAaXOBY€E HAMOIIbII 3HAYMMI Ta CYTTEBI O3Ha-
KM, 1[0 3arajioM BJIACTHBI a/IMiHICTPATHBHO-TIPABOBUM MEXaHi3MaM, a 3 iHIIOTO — J0CTaTHbO PO3TOPHY-
TOI, OCKLJIBKI OXOILIIOE a0COMOTHO BCI CTPYKTYPHI €JIEMEHTH aJMiHICTPATHBHO-TIPABOBOTO MEXAHI3MY
(opmyBaHHsT Ta peaizallii KaJ[poBoi MOJTITHKU B OPTaHaX TTOJIIIii.

KmouoBi cioBa: ajMiHiCTPaTUBHO-TIPABOBHII MeXaHi3M, aJMiHICTPATUBHO-NIPABOBI BiIHOCHHH,
KajlpoBa MOJIITHKA, MEXaHi3M KaJlpoBOI MOJITHKY, MeXaHi3M, IIpaBoBa KyJIBTypa Ta IPaBoBa CBIZIOMICTb,
CTPYKTypa MeXaHi3My KaJpoBOi MOJITHKH, CyO'€KTH KaZpOBOI TMOJITUKH, (POPMU Ta METOAM KaApOBOI
MOJIITHKH.
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ADMINISTRATIVE AND LEGAL GUARANTEES
FOR DEVELOPMENT OF ARTIFICIAL
INTELLIGENCE IN UKRAINE:

CONCEPT AND SYSTEM

Abstract. Purpose. The purpose of the article is to define the concept and system of administrative
and legal guarantees for ensuring the development of artificial intelligence in Ukraine. Results. The article
examines the concept and system of administrative and legal guarantees for ensuring the development
of artificial intelligence in Ukraine. It is underlined that administrative and legal guarantees are
a type of legal guarantees along with civil law, criminal law, constitutional and international guarantees.
Administrative and legal guarantees for the development of artificial intelligence in Ukraine are proposed
to consider as a system of administrative law instruments aimed at improving the efficiency of activities
related to the creation, implementation and use of artificial intelligence, while ensuring democratic values,
observance of the rule of law, as well as fundamental rights and freedoms of man and of the citizen. The
activities related to the creation, implementation and use of artificial intelligence technologies, as one
of the areas of realisation of human rights to development, intellectual activity and meeting of economic,
social, cultural and other interests, should not be left without proper support and provision by state
institutions, including through administrative and legal means. These are appropriate guarantees from
the state. Conclusions. We propose to include the following groups of guarantees into the system
of administrative and legal guarantees for the development of artificial intelligence: institutional —
administrative and legal provisions constituting the legal basis for the creation, implementation and use
of artificial intelligence and its public administration; functional — administrative law provisions that
ensure the creation of an enabling environment for the development of artificial intelligence technologies,
as well as protect the rights and interests of physical persons or legal entities involved in the creation,
implementation and use of artificial intelligence; organisational — administrative and legal provisions
regulating the activities of public administration bodies in controlling and monitoring activities related to
the creation, implementation and use of artificial intelligence.

Key words: administrative and legal guarantees, public administration, development of artificial
intelligence, institutional guarantees, functional guarantees, organisational guarantees.

1. Introduction

In any democratic, legal and social state,
which is being developed in Ukraine, human
and civil rights and freedoms cannot be declar-
ative; their implementation must be supported
and ensured by such a state.

Accordingly, the Constitution of Ukraine,
Article 3, Part 2, provides as follows: "Human
rights and freedoms and their guarantees
determine the essence and course of activities
of the State. The State shall be responsible
to the individual for its activities. Affirming
and ensuring human rights and freedoms shall

© Yu. Turia, 2023

be the main duty of the State" (Constitution
of Ukraine, 1996).

The activities related to the creation, imple-
mentation and use of artificial intelligence
technologies, as one of the areas of realisation
of human rights to development, intellectual
activity and meeting of economic, social, cultural
and other interests, should not be left without
proper support and provision by state institutions,
including through administrative and legal means.
These are appropriate guarantees from the state.

In other words, in the administrative
and legal mechanism for ensuring public admin-
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istration of the type of activity under considera-
tion, State support guarantees are of importance,
since the effectiveness of development of artifi-
cial intelligence technologies largely depends
on the effective implementation of a range
of such guarantees (Kurkova, 2020, p. 32).
Implementation of social reforms and develop-
ment strategies requires improvement of the use
of the institution of state guarantees, which
allows to ensure the realisation of the interests
of citizens, legal entities, local self-governments
and the entire state, as well as to increase the effi-
ciency and effectiveness of public administration
and regulatory mechanism, strengthen economic
stability, improve approaches to the functioning
of any branch of public administration (Kucher,
2019, pp. 113—114).

In addition, the use of artificial intelligence
is an increasingly important factor in the devel-
opment of the digital economy of any state, but
uncertainty in its development and possible
threats from its use raise questions and require
legal guarantees for the safe operation of arti-
ficial intelligence systems (Telychko, Rekun,
Chabanenko, 2021, p. 311).

However, the doctrine of administrative law
lacks research on administrative and legal guar-
antees for ensuring the development of artificial
intelligence in Ukraine.

The purpose of the article is to define
the concept and the system of administrative
and legal guarantees for ensuring the develop-
ment of artificial intelligence in Ukraine.

2. General provisions of administrative
and legal guarantees for the development
of artificial intelligence in Ukraine

In the Great explanatory dictionary of mod-
ern Ukrainian language, the term "guarantee" is
interpreted, in particular, as: "A pledge of some-
thing, something given as security. // An obliga-
tion provided for by law or a specific agreement,
under which a legal entity or individual is liable
to creditors in the event of a debtor's failure to
fulfil its duties" (Busel, 2005, p. 222).

The theory of state and law understands
guarantees (from the French garantie — secu-
rity, pledge) of human and civil rights and free-
doms as a system of general (political, economic,
spiritual, etc.) and special legal means and insti-
tutions aimed at creating an enabling environ-
ment for the realisation of human rights, as well
as ensuring their comprehensive protection
and protection against violations (Tsvik, Pet-
ryshyn, Avramenko, 2009, p. 456). M. Kozi-
ubra argues that a guarantee is "to some extent
related to public coercion, which is necessary in
case of possible violation of norms" (Koziubra,
2015, p. 128). Guarantees can be of different
nature, depending on the field of existence:
political, economic, spiritual and legal.
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The issues of legal guarantees have always
been under focus by scholars and continue to be
relevant. The works by legal scholars, such as:
V. Averianov, O. Malko, M. Matuzova, V. Poho-
rilka, N. Shevchenko, etc., are well-known.
However, despite the significant achievements
of the topic in the general theoretical perspec-
tive, today there are no studies with a compre-
hensive theoretical and legal analysis of guar-
antees of administrative and legal support in
some sectors of public administration, which
determines the relevance of the subject matter
of this study and the need for further research
in this area (Kurkova, 2019, p. 48). This is true,
in particular, of the guarantees of administrative
and legal support for the development of artifi-
cial intelligence in Ukraine.

The legal guarantees of human and civil
rightsand freedoms in the theory of state and law
include legal procedures for their implementa-
tion, the right to know one's rights and duties,
and the right to legal aid, including free
of charge, to judicial defence, to appeal in court
against decisions, actions or omissions of state
authorities, local self-government bodies, offi-
cials and employees, to compensation from
the state or local self-government bodies for
material and moral damage caused by their
unlawful decisions, actions or omissions, and to
establish legal liability for violations or restric-
tions of human rights (Tsvik, Petryshyn, Avra-
menko, 2009, p. 457). An important characteris-
tic of legal guarantees is "their specific definition
of legal means, conditions and procedure for
the realisation of human rights, their protection
and defence" (Yatskevych, 2016, p. 13).

The provisions of national law define
different approaches to the interpretation
of State guarantees, allowing for the specifics
of the branch of law, which affects the study
of their essence and features. The study and gen-
eralisation of this concept enables to identify
the characteristic features of State guarantees
and to propose areas for improving the effective-
ness of their use for ensuring social development
(Kucher, 2019, p. 113). It should be noted that
"administrative and legal guarantees are a type
of legal guarantees along with civil law, criminal
law, constitutional and international guaran-
tees" (Sakun, 2020, p. 60). Therefore, the ques-
tion is how to understand guarantees through
the prism of administrative law.

According to V. Averianov, administrative
and legal guarantees of the rights and freedoms
of citizens are a set of administrative and legal
means ensuring the completeness, sustainability
and stability of the rights and freedoms of citi-
zens in the field of public administration (Averi-
anov, 2008, p. 310). According to K.M. Kurkova,
they are a set of means and conditions provided
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for in the provisions of substantive and proce-
dural administrative law, through which admin-
istrative and legal support of human rights
and freedoms is provided by public administra-
tion bodies (Kurkova, 2019, p. 49). O.0. Nav-
rotskyi argues that administrative and legal
guarantees are a set of statutory "state power
measures” with the aim of creating an enabling
environment for the exercise of rights, their pro-
tection in case of a threat of encroachment, res-
toration and compensation in case of violation
(Navrotskyi, 2018, p. 7). D.I. Sakun argues that
"administrative and legal guarantees establish
a mechanism for the implementation of rights
and freedoms, control the observance of rights
and freedoms in the activities of individuals
and legal entities, ensure the protection of rights
and freedoms, restore them in case of violation
and establish the procedure for liability for
administrative torts that infringe on the estab-
lished public order” (Sakun, 2020, p. 61). It is
important to understand that such guarantees
must be effective, that is, capable of delivering
a positive result.

Thus, it is only through the effective func-
tioning of administrative and legal guarantees
that it is possible to receive public administra-
tion services, ensure and protect violated rights
(Kostiushko, 2017, p. 162).

Therefore, administrative and legal guar-
antees of the rights and freedoms of citizens
should be understood as a system of administra-
tive law means which should effectively ensure
human rights and freedoms in the field of public
administration.

With regard to administrative and legal
guarantees in individual sectors of public admin-
istration, for example, O. Batanov understands
such guarantees in the field of municipal admin-
istration as the political, legal and socio-eco-
nomic environment and a special mechanism
necessary for the acquisition, possession, use
and disposal of municipal rights and freedoms
and which together ensure and protect the activ-
ities of public administrators in the exercise
of the powers granted (Batanov, 2001, p. 180).
According to D.I. Sakun, administrative
and legal guarantees of free legal aid by attor-
neys are a set of conditions, means and ways
of ensuring activities in the field of free legal
aid by attorneys provided for by the provisions
of administrative law, namely, the establishment
of a mechanism for exercising the right to free
legal aid, monitoring the quality, qualification
and impartiality of the provision of free legal
aid by a lawyer and bringing him or her to
disciplinary responsibility in case of improper
performance of his or her professional duties
and restoring the right to free legal aid to attor-
neys in case of its violation with full or partial

payment for the services of attorneys from
the state or local budgets (Sakun, 2020, p. 3).

However, the closest to the topic
of our study are the guarantees of administra-
tive and legal support for scientific and tech-
nological development of Ukraine, which were
studied by K.M. Kurkova, who understands
these guarantees as "independent instruments
of the administrative and legal support mecha-
nism, which by their legal nature are separate
legal, financial, economic and social means
of ensuring (guaranteeing) and protecting
the rights of actors of scientific and technolog-
ical activities created by the state for the pur-
pose of stable and sustainable implementation
of scientific and technological development in
society” (Kurkova, 2019, p. 49). In this sense,
guarantees are ones of administrative and legal
support, which include not only legal but also
financial, economic and social guarantees. How-
ever, the study of the latter two groups of guar-
antees is not within the scope of our research,
since we will only consider administrative
and legal guarantees.

3. The Concept and system of administra-
tive and legal guarantees for the development
of artificial intelligence in Ukraine

In order to formulate the definition
of administrative and legal guarantees ensur-
ing the development of artificial intelligence, it
is advisable to refer to the Concept of artificial
intelligence development in Ukraine, according
to which one of the principles of development
and use of artificial intelligence technologies
is the development and use of artificial intelli-
gence systems subject to the rule of law, funda-
mental rights and freedoms of man and citizen,
democratic values, as well as ensuring appropri-
ate guarantees in the use of such technologies
(Averianov, 2008). Therefore, for the branch
of public administration under consideration,
important guarantees should include instru-
ments to ensure compliance with the rule
of law, fundamental rights and freedoms of man
and citizen, and democratic values.

The next issue to consider is the classifica-
tion of administrative and legal guarantees.

According to D.I. Sakun, such classifica-
tion is the process of ordering, systematisation
and grouping of administrative and legal guaran-
tees into types for the purpose of clarifying their
multidimensionality and factual determination
(Sakun, 2020, p. 95). For example, L.Yu. Vese-
lova proposes the following classification crite-
ria: by the method of legal regulation, by func-
tional orientation, by rule-makers, by the form
of implementation and by the nature of influ-
ence (Veselova, 2016, p. 10). In V.O. Hryniuk’s
opinion, there are organisational and legal, sub-
stantive and organisational, procedural guar-

45



2/2023

ADMINISTRATIVE LAW AND PROCESS

antees (Hryniuk, 2004, p. 70). V.A. Holovko
groups administrative and legal guarantees
into: "administrative and legal guarantees
ensuring the implementation of rights and free-
doms, and administrative and legal guarantees
aimed at protection and defence” (Holovko,
2011, p. 16). D.I. Sakun argues that administra-
tive and legal guarantees establish a mechanism
for the implementation of rights and freedoms,
control the observance of rights and freedoms
in the activities of individuals and legal entities,
ensure the protection of rights and freedoms,
restore them in case of violation, and establish
the procedure for liability for administrative
torts that infringe upon the established public
order (Sakun, 2020, p. 61). Therefore, the latter
two classifications of guarantees are based on
their functional purpose.

Inthisregard, D.I. Sakun states that the vari-
ety of criteria for classification of administrative
and legal guarantees indicates their originality
and exclusivity, since only a multidimensional
approach is able to ensure the fixation of their
features and correlations (Sakun, 2020, p. 92).
Therefore, for our study, it is advisable to choose
one criterion and classify according to it, since
a thorough analysis of all existing positions is
not within the scope of our article.

Moreover, with regard to certain branches
of public administration, some scholars do not
specify the criterion by which they classify
guarantees.

For example, K.M. Kurkova, without nam-
ing a criterion, makes a proposal of the follow-
ing classification of legal guarantees, the object
of which is administrative and legal relations in
the field of scientific and technological devel-
opment: 1) protection and defence of intellec-
tual property rights, which involves various
functional and legal instruments, the priority
thereof is to protect intellectual property rights
at all stages of its implementation; 2) crea-
tion and functioning of a system of scientific
and technical information, that is, a unified base
for systematisation of information resources
of scientific and technological activities to
reflect its reliable results in society; 3) ensuring
functioning and administrative support for state
registers of objects of scientific and technologi-
cal development; 4) state support for the imple-
mentation of scientific, scientific and technical
expertise, which in the mechanism of adminis-
trative and legal support serves as both a tool
and a guarantee that systematically allows to
verify and guarantee the correctness, qual-
ity and safety of scientific and technological
activities; 5) ensuring a comprehensive system
of quality management of scientific and techno-
logical development through standardisation,
certification and metrological support; 6) the
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organisational and legal component of state
support for international scientific and tech-
nological cooperation, which is determined by
state integration measures of a legal and organ-
isational nature, aimed at the overall develop-
ment of the international, national scientific
and technological area and the adoption of good
practices for individual states; 7) administra-
tive liability as a guarantee of proper scientific
and technological development (Kurkova,
2021, pp. 186—187). Given that the develop-
ment of artificial intelligence technologies is in
the field of scientific and technological develop-
ment, the above list of guarantees is largely rel-
evant to the field of public administration under
consideration, but this list does not consider its
specifics and needs to be systematised.

Therefore, a more successful position, one
which meets modern requirements, is the clas-
sification of administrative and legal guarantees
by their purpose, as proposed by I.I. Kohutych,
namely: organisational (ensuring organisation-
ally separate, autonomous and independent
development of legal institutions), institutional
(creating a "harmoniously developed progres-
sive legal framework"), functional (ensuring
appropriate conditions and means for the imple-
mentation of the provisions enshrined in legal
acts) (Kohutych, 2018, p. 84).

Similarly, D.I. Sakun identifies the follow-
ing types of administrative and legal guaran-
tees of free legal aid by advocates: a) institu-
tional — the rules which establish the legal basis
for the provision of free legal aid by attorneys
and receipt of free legal aid by other persons;
b) functional — ensure the creation of an ena-
bling environment for the performance by attor-
neys of their duties in providing legal aid, as well
as protect their rights and interests; ¢) organisa-
tional — the activities of public administration
bodies in monitoring and controlling the pro-
cess of providing legal aid by attorneys (Sakun,
2020, p. 94).

Therefore, we propose to group the admin-
istrative and legal guarantees for ensuring
the development of artificial intelligence in
Ukraine, depending on their functional pur-
pose, into institutional, functional and organi-
sational ones.

4. Conclusions

Therefore, in this study, administrative
and legal guarantees for the development of arti-
ficial intelligence in Ukraine are considered
as a system of administrative law instruments
aimed at improving the efficiency of activities
related to the creation, implementation and use
of artificial intelligence, while ensuring demo-
cratic values, observance of the rule of law, as
well as fundamental rights and freedoms of man
and of the citizen.
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We propose to include the following groups
of guarantees into the system of administra-
tive and legal guarantees for the development
of artificial intelligence:

— Institutional — administrative and legal
provisions constituting the legal basis for the cre-
ation, implementation and use of artificial intel-
ligence and its public administration;

— Functional — administrative law provi-
sions that ensure the creation of an enabling
environment for the development of artificial
intelligence technologies, as well as protect
the rights and interests of physical persons or
legal entities involved in the creation, imple-
mentation and use of artificial intelligence;

— Organisational — administrative and legal
provisions regulating the activities of public
administration bodies in controlling and mon-
itoring activities related to the creation, imple-
mentation and use of artificial intelligence

References:

Konstytutsiia Ukrainy vid 28 chervnia 1996
r. [Constitution of Ukraine dated June 28, 1996].
(1996). rada.govua. Retrieved from https:;//
zakon.rada.gov.ua/laws/show/254%D0%BA /96-
%D0%B2%D1%80 [in Ukrainian].

Kurkova, K. (2020). Kharakterystyka pravo-
vykh harantii naukovo-tekhnolohichnoho rozvytku
Ukrainy yak instrumentiv mekhanizmu administra-
tyvno-pravovoho zabezpechennia [Characteristics
of legal guarantees of scientific and technological
development of Ukraine as tools of the mechanism of
administrative and legal support]. Yurydychnyi nau-
kovyi elektronnyi zhurnal - Legal Scientific Electronic
Journal, 2, 32-35 [in Ukrainian].

Kucher, H. (2019). Derzhavni harantii yak
instrument suspilnoho rozvytku [State guarantees as
a tool of social development]. Formuvannia rynkovoi
ekonomiky v Ukraini — Formation of the market econ-
omy in Ukraine, 42, 113—128 [in Ukrainian].

Telychko, O.A., Rekun, V.A., Chabanenko,
Yu.S. (2021). Problemy vyznachennia ta nor-
matyvnoho zakriplennia poniattia "shtuchnyi intel-
ekt" u zakonodavstvi zarubizhnykh krain ta Ukrainy
[Problems of definition and normative consolidation
of the concept of "artificial intelligence” in the legis-
lation of foreign countries and Ukraine]. Yurydychnyi
naukovyi elektronnyi zhurnal — Legal Scientific Elec-
tronic Journal, 2, 310-313 [in Ukrainian].

Busel, V.T. (2005). Velykyi tlumachnyi slovnyk
suchasnoi ukrainskoi movy [A large explanatory dic-
tionary of the modern Ukrainian language]. Kyiv,
Irpin: Perun [in Ukrainian].

Tsvik, M.V., Petryshyn, O.V., Avramenko,
L.V. ta in. (2009). Zahalna teoriia derzhavy i prava
[General theory of the state and law]. Kharkiv: Pravo
[in Ukrainian].

Koziubra, M.I. (2015). Zahalna teoriia derzhavy
i prava [General theory of the state and law]. Kyiv:
Vaite [in Ukrainian].

Kurkova, K.M. (2019). Poniattia, oznaky ta
vydy harantii administratyvno-pravovoho zabezpe-
chennia tekhnolohichnoho rozvytku Ukrainy [Con-
cepts, signs and types of guarantees of administrative
and legal support of technological development of
Ukraine]. Prykarpatskyi yurydychnyi visnyk — Car-
pathian Legal Bulletin, 2, 48—51 [in Ukrainian].

Yatskevych, LI. (2016). Pravove rehuliuvan-
nia yurydychnykh harantii realizatsii osoboiu prava
na pratsiu [Legal regulation of legal guarantees of a
person's realization of the right to work]. Extended
abstract of Doctor’s thesis. Kyiv [in Ukrainian].

Sakun, D.I. (2020). Administratyvno-pravovi
harantii nadannia bezoplatnoi pravovoi dopomohy
advokatamy [Administrative and legal guarantees of
providing free legal assistance by lawyers]. Extended
abstract of Doctor’s thesis. Zaporizhzhia [in Ukrain-
ian].

Averianov, V. (2008). Prava hromadian u sferi
vykonavchoi vlady: administratyvno-pravove zabez-
pechennia realizatsii ta zakhystu [Rights of citizens
in the sphere of executive power: administrative and
legal provision of implementation and protection].
Dnipropetrovsk: Lira [in Ukrainian].

Navrotskyi, 0.0. (2018). Zabezpechennia prav
dytyny v Ukraini : teoretychni i praktychni zasady
administratyvno-pravovoho rehuliuvannia [Ensur-
ing the rights of the child in Ukraine: theoretical and
practical principles of administrative and legal regu-
lation]. Extended abstract of Doctor’s thesis. Kharkiv
[in Ukrainian].

Kostiushko, O.P. (2017). Zabezpechennia
administratyvno-pravovykh harantii prav i svobod
liudyny ta hromadianyna [Provision of administra-
tive and legal guarantees of human and citizen rights
and freedoms]. Yurydychnyi chasopys Natsionalnoi
akademii vnutrishnikh sprav — Legal Journal of the
National Academy of Internal Affairs, 2, 162—-177
[in Ukrainian].

Batanov, 0.V. (2001). Terytorialna hromada —
osnova mistsevoho samovriaduvannia v Ukraini [The
territorial community is the basis of local self-govern-
ment in Ukraine]. Kyiv: Instytut derzhavy i prava im.
V.M. Koretskoho NAN Ukrainy [in Ukrainian].

Rozporiadzhennia Kabinetu Ministriv Ukrainy
Pro skhvalennia Kontseptsii rozvytku shtuchnoho
intelektu v Ukraini: vid 2 hrudnia 2020 r. Ne 1556-r.
[Decree of the Cabinet of Ministers of Ukraine on the
approval of the Concept of the development of artifi-
cial intelligence in Ukraine: dated December 2, 2020.
No. 1556-r.]. (2020). rada.govua. Retrieved from
https://zakon.rada.gov.ua/laws/show/1556-2020-
%D1%80#Text [in Ukrainian].

Veselova, L.Iu. (2016). Administratyvno-pra-
vovi harantii bezpeky dorozhnoho rukhu [Admin-
istrative and legal guarantees of road traffic safety].
Extended abstract of Doctor’s thesis. Odesa [in Ukrain-
ian].

Hryniuk, V.0. (2004). Pryntsyp nezalezhnosti
suddiv i pidkorennia yikh tilky zakonu v kryminal-
nomu protsesi Ukrainy [The principle of independ-
ence of judges and their obedience only to the law in
the criminal process of Ukraine]. Extended abstract of

47



2/2023

ADMINISTRATIVE LAW AND PROCESS

Doctor’s thesis. Kyiv: Kyivskyi natsionalnyi univer-
sytet imeni Tarasa Shevchenka [in Ukrainian].

Holovko, V.A. (2011). Administratyvno-pra-
vove zabezpechennia zakhystu sotsialnykh ta eko-
nomichnykh prav uchasnykiv dorozhnoho rukhu v
Ukraini: problemy teorii ta praktyky [Administra-
tive and legal provision of protection of social and
economic rights of road users in Ukraine: problems
of theory and practice]. Extended abstract of Doctor’s
thesis. Kyiv [in Ukrainian].

nolohichnoho  rozvytku v~ Ukraini [Admin-
istrative and legal support of scientific and
technological development in Ukraine]. Extended
abstract of Doctor’s thesis. Dnipro: Dnipropetrovskyi
derzhavnyi universytet vnutrishnikh sprav Ukrainy
[in Ukrainian].

Kohutych, LI. (2018). Administratyvno-pravovi
harantii notarialnoi diialnosti v Ukraini [Admin-
istrative and legal guarantees of notarial activity in
Ukraine]. Extended abstract of Doctor’s thesis. Kyiv:

Naukovo-doslidnyi instytut publichnoho prava
[in Ukrainian].

Administra-
naukovo-tekh-

Kurkova, K.M. (2021).
tyvno-pravove  zabezpechennia

HOnis Twops,

Kanoudam mexniunux nayx, ooyenm, ooyenm xapeopu yusiiviozo, 20cn00apcyKoz0 ma eKoioziunozo
npasa, Hauionanvnuii mexuivnuil ynieepcumem </I[Hinposcvka noaimexwixas, npocnexm /Imumpa
Asopruyprozo, 19, /lninpo, Yrpaina, indexc 49005, tiuriayuliia@ukr.net

ORCID: orcid.org/0000-0001-7732-3535

AIMIHICTPATBHO-ITPABOBI l“éPAHTI.I. 3ABE3IIEYEHHA PO3BUTKY
WTYYHOTIO IHTEJEKTY B YKPAIHI: HIOHATTA TA CUCTEMA

Anxorauis. Mema. MeToto cTaTTi € BU3HAYEHHS TOHSTTS Ta CHCTEMU aJIMiHiCTPATUBHO-ITPABOBUX
rapanTiii 3abe3redeHtst pO3BUTKY MITYYHOTO IHTEJNEKTY B YKpaini. Pesyavmamu. JloCifkeHo TTOHTTSI
Ta CUCTEMY aJIMiHICTPaTHBHO-IIPABOBUX TapaHTiii 3a0e3IedeH st PO3BUTKY IITYYHOIO IHTEJNEKTY B YKpai-
Hi. Harosomeno, mo afiMiHiCTpaTHBHO-ITPABOBI TapaHTil € PI3HOBUAOM IOPUINYHNX TapaHTIll TOPST i3
LUBIJIbHO-TIPABOBUMU, KPUMiHAJIbHO-ITPABOBUMM, KOHCTUTYIIHHO-TIPAaBOBUMU ¥ MikHapoxHumu. Ilig
aJIMIHICTPaTHBHO-IIPABOBUMHE TapaHTiAMU 3a0€311e4eHHs] PO3BUTKY IITYYHOTO IHTENeKTY B YKpaiHi mpo-
MOHYETHCST PO3YMITH CHCTEMY 3aC00iB afMiHICTPATHBHOTO MPaBa, 110 CIPSIMOBAHI HA M ABHIIEHHS edek-
THBHOCTI [iJIBHOCTI 31 CTBOPEHHSI, BIPOBA/ZKEHHA Ta BUKOPUCTAHHS IITYYHOrO 1HTEJNEKTY Ta 3abesie-
YyI0Tb HPH 1IbOMY JIEMOKPATHUYHi I[IHHOCTI, IOTPUMAHHS BEPXOBEHCTBA MPaBa, a TAKOXK OCHOBOIOJIOKHI
npasa i ¢cBoGoan mogunu i rpoMagaanna. JisabpHICTD 31 CTBOPEHHS, BIPOBAKEHHS Ta BUKOPHCTAHHS
TeXHOJIOTI ITYYHOTO IHTEJEKTY, K O/IMH 13 HAIIPSAMIB peasti3allii pas JIOMHU Ha PO3BUTOK, IHTEJIEKTY-
ATbHY MiSIBHICTB 1 33J0BOJIEHHS eKOHOMIYHUX, COI[IA/IbHUX, KYJIBTYPHIX Ta iHITNX iHTEPeCiB, TAKOXK He
[OBUHHA 3a/MIIATUCS Ge3 HAJIEKHOI MIATPUMKH Ta 3a0e31eueHHs 3 GOKY fepKaBHUX IHCTUTYIIIH, 30Kpe-
Ma, 33 I0TTOMOTOI0 3/IMiHICTPATHBHO-IPABOBIX 3ac00iB. M 1eThes 1po BifnoBitHi rapanTii 3 60Ky epiKaB.
Bucnosxu. Jlo cucremu aaMiHiCTPaTHBHO-IIPABOBUX IapaHTiil 3abe3eyeHHs PO3BUTKY IITYYHOTO iHTe-
JIEKTY TIPOTIOHYEMO BiTHOCUTH TaKi TPYNN TapaHTii: IHCTUTYMINHI — a/MiHICTPaTUBHO-IIPAaBOBI HOPMH,
1110 3a0€311e4y0Th [IPABOBY OCHOBY JISLIBHOCTI 31 CTBOPEHHSI, BIPOBA/IKEHHSI TA BUKOPUCTAHHSI 1ITYYHOTO
iHTesnekTy Ta ii my6aiuHOro aaMiHicTpyBaHHs; QYHKIIOHANBHI — HOPMHU aJAMIHICTPATHBHOTO TIpaBa, 110
3a0€311eUyI0Th CTBOPEHHSI CIPUSATIUBUX YMOB VIS PO3BUTKY TEXHOJIOTIH MITYYHOIO IHTENEKTY, 8 TAKOK
3aXMINAIOTh MpaBa it inTepecu GisnuHnx abo OPUANIHUX 0Cib, SKi 3aayderi 0 AiSIbHOCTI 31 CTBOPEHH,
BITPOBAIKEHHS Ta BUKOPUCTAHHS IMTYYHOTO iHTEIEKTY; OpraHisalliiiii — aMiHiCTpaTHBHO-TIPaBOBi HOP-
MU, TI0 PETTAMEHTYIOTh AiSIGHICTH OPTaHiB MyOIiYHOTO aAMIHICTPYBAHHS CTOCOBHO 3/[ICHEHHST KOHTP-
0J110 Ta MOHITOPUHTY 3a AiSJIbHICTIO 31 CTBOPEHHSI, BIIPOBA/IKEHHS Ta BAKOPUCTAHHS HITYYHOTO 1HTEJIEKTY.

Kiouosi ciioBa: anMiHicTpaTUBHO-TIPABOBI TapaHTii, my0iiuHe aiMiHICTPyBaHHS, PO3BUTOK IITYYHO-
TO IHTEJIEKTY, IHCTUTYIiITHI rapaHTii, QyHKI[IOHAIbHI rapaHTii, OpraHizaltiiiHi rapaHTii.
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PARTICULARITIES OF FUNCTIONING

OF CIVIL-MILITARY ADMINISTRATIONS
ON THE TERRITORY OF UKRAINE DURING
THE EXISTENCE OF THE HETMAN STATE

Abstract. Purpose. The purpose of the article is to clarify the particularities of functioning of civil-
military administrations on the territory of Ukraine during the existence of the Hetman state. Results. The
relevance of the article is due to the fact that civil-military administrations have operated on the territory
of Ukraine at various times. The study of such historical experience is necessary in the current Ukrainian
reality, as it will help identify the strengths and weaknesses of models of governing territories through
civil-military administrations. Moreover, information systemised and analysed can serve as an essential
basis for building a strategy for mechanisms and models of civil-military governance of territories in our
time. As a result of the successful national liberation struggle led by Bohdan Khmelnytskyi, the Ukrainian
Cossack state was formed, and a new administrative division called regimental system was introduced
to a large part of the territory of modern Ukraine. If we draw parallels, a regiment was a kind of region,
and a sotnia (company) was a district. The basic military-administrative unit was the kurin (performing
organisational and economic functions). Conclusions. It is emphasised that regiments and companies
represented the civil-military administrations of the Ukrainian Cossack state. The administrative division
of the newly created state generally repeated the structure of the Cossack army. Administrative-territorial
units, i.e. regiments and companies, corresponded to the military hierarchy of the Cossacks. Due to this
overlap, the Cossacks were able to carry out mobilisation activities in the shortest possible time. The
History of the Ukrainian Cossacks notes that the regimental-company system was not unique. It is found
that the Hetmanate practiced removing a company in some regiments from jurisdiction of the colonel. It
was then transferred directly to the Hetman or the General Military Chancellery. The author concludes
that various forms of civil-military administrations have emerged on the territory of Ukraine over
the centuries. Such administrations were introduced by both the Ukrainian state authorities and foreign
states. The administrations of the Cossack Hetmanate were structured in such a way as to mobilise
significant military resources in the entrusted territories efficiently and quickly. Regiments and companies
corresponded to the structure of the army. At a time when there was a military threat from all sides, such
a system was very effective and timely.

Key words: government, land fund, taxation, judicial functions, mobilisation.

1. Introduction The Zaporozhian Sich, although not a state

Civil-military administrations have also
operated on the territory of Ukraine at various
times. The study of such historical experience is
necessary in the current Ukrainian reality, as it
will help identify the strengths and weaknesses
of models of governing territories through civ-
il-military administrations. Moreover, infor-
mation systemised and analysed can serve as
an essential basis for building a strategy for
mechanisms and models of civil-military gov-
ernance of territories in our time.

© D. Kuzmenko, 2023

in the classical sense of the word, had a number
of important features. In general, the Zapor-
ozhian host had two systems of division: military
and territorial. In military terms, the Cossack
community was divided into kurins, with a total
number of 38. It was the system of kurins that
formed the basis of the administrative division
of the Sich. According to the territorial princi-
ple, the Sich was first divided into 5, and later
into 8 palankas. According to D. Yavornytskyi's
The History of the Zaporozhian Cossacks,
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the genesis of this particular structure is still
unknown (Yavornytskyi, 1990, p. 157).

2. Particularities of the administrative-ter-
ritorial division of the territory of Ukraine
during the existence of the Hetmanate

In general, the term "kurin" was used in two
ways: as a dwelling and as an independent unit
of the host. Therefore, a Cossack's affiliation
with a particular kurin meant either that he
lived there or that he was enrolled in the kurin
but lived elsewhere. Mostly, Cossacks were
only registered with a particular kurin, while in
the kurin only about one tenth of the Cossacks
remained, relative to the entire host. The rest
were engaged in their own economic affairs, etc.
The term "palanka” was used by the Cossacks
as a central administrative structure on the ter-
ritory, the administration or department itself,
and the territory where the Zaporozhian liberties
operated (Yavornytskyi, 1990, pp. 159-160). It
should be noted that every Cossack in the Sich
had a double chain of command. Accordingly,
in administrative and judicial terms, they were
subordinated to the palanka administration,
and in economic and military terms to the kurin.
According to the collective monograph Essays
on the History of the Civil Service in Ukraine,
as well as Cossack law in general, the Cossack
administrative system embodied a specific sym-
biosis: "...Ukrainian customary law, elements
of German Magdeburg law and provisions
of Lithuanian statutes” (Arkusha, Borodin,
Vidnianskyi, 2009, p. 80).

In kurins, the starshyna (officers) of the kurin
was the managerial element. Each kurin, as a mili-
tary-administrative unit, had its own military tra-
ditions, etc. The kurins had their own customary
law, which was eventually unified. On average,
200 to 400 Cossacks were assigned to each kurin.
Registration was carried out in kurin komputs
(the so-called Cossack registers). At the general
meeting of the kurin, a senior officer, also called
kurinnyi, or otaman, was elected. This was the first
person for the Cossacks after the Kish otaman (the
main person in the Sick). In addition to military
and administrative powers, kurin otamans per-
formed judicial functions (they had the right to
impose corporal punishment). The kurin otaman
could even sentence to death. Kurin otamans were
re-elected mostly once a year at kurin meetings
(all Cossacks who were registered with the rel-
evant kurin according to the komput could par-
ticipate). Although the otaman had considerable
powers, he did not have any pronounced privi-
leges; he lived with everyone else in the kurin but
had only a symbolic advantage — he was given
a special place at the table (Arkusha, Borodin,
Vidnianskyi, 2009, p. 80).

In palankas located outside the Sich, as
administrative units of the Cossacks, admin-
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istrative powers were exercised by the head
of the palanka - the palanka colonel and the local
starshyna (osavul (aide-de-camp, the colo-
nel's closest aide), a pysar (scribe), sub-osavul
and sub-pysar). The starshyna of the palanka
were elected. They were elected at the Sich,
and their term of office ranged from one to three
years. Palankas were directly subordinate to
the Kish. Traditionally, the palanka leadership
was elected only from among the Sich members.
At the palankas, there was a special council
of "staid good Cossacks" (those Cossacks who
did not live in the Sich and had families). The
palankas also had a palanka court, represented
by the kurin otaman of the kurin in charge
of the respective palanka. All the inhabitants
of the palanka and those who lived there tempo-
rarily were subordinate to the palanka colonel.
The palanka colonel embodied administrative,
judicial and military power on the territory
of the palanka. After their election, colonels
and starshyna (officers) received written confir-
mation from the Sich to exercise their powers;
the document outlined their rights and duties,
the amount of salary for officials (Arkusha,
Borodin, Vidnianskyi, 2009, pp. 81-82).

Over time, in the eighteenth century,
the administrative structure of the Zapor-
ozhian Cossacks underwent major changes. In
the 1740s, the palanka system was extended to
all the lands under the jurisdiction of the Kish.
At that time, not only central settlements but
also smaller administrative units were called
palankas. The palanka colonel was no longer
elected but appointed (by Kish). Palankas
had their own seals. The size of the palankas
can be estimated by analysing several of them.
For example, the Buhohardivska palanka,
which was located between the left bank
of the Pivdennyi Buh River and the right
bank of the Inhulets River, the Dnipro River
and the border with the Crimean Khanate, had
approximately 500 wintering places (a Cossack
farm, a hamlet). The Samara palanka, located on
the left bank of the Sich's possessions between
the Kinska and Samara rivers, was the largest.
The palanka centre was located in the town
of Samara, and in general, there were several
thousand Zaporozhian farms, i.e. wintering
places, and a significant number of large villages
on the territory of the palanka (Smolii, 2006,
pp. 608-610).

As a result of the successful national liber-
ation struggle led by Bohdan Khmelnytskyi,
the Ukrainian Cossack state was formed,
and a new administrative division called reg-
imental system was introduced to a large part
of the territory of modern Ukraine. If we draw
parallels, a regiment was a kind of region,
and a sotnia (company) was a district. The
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basic military-administrative unit was the kurin
(performing organisational and economic func-
tions).

The average kurin consisted of 10 Cossacks
at first. The leader was the otaman, who was
either appointed by the sotnyk or elected by
the kurin community. In the eighteenth cen-
tury, kurins already included 20-30 people,
and sometimes even 70. Each company con-
sisted of approximately 10 to 20 kurins, which
united several villages. Kurin otamans were sub-
ordinated to the sotnia leadership and, as men-
tioned above, performed mostly organisational
and economic functions (Zaruba, 2007, p. 31).

However, it is necessary to focus on reg-
iments and companies that represented
the civil-military administrations of the Ukrain-
ian Cossack state. The administrative division
of the newly created state generally repeated
the structure of the Cossack army. Administra-
tive-territorial units, i.e. regiments and com-
panies, corresponded to the military hierarchy
of the Cossacks. Due to this overlap, the Cos-
sacks were able to carry out mobilisation activ-
ities in the shortest possible time. The History
of the Ukrainian Cossacks notes that the regimen-
tal-company system was not unique. The mobi-
lisation principle of administrative division was
used in the Grand Duchy of Lithuania (county
and voivodeship system) and in the Kingdom
of Poland. The unique feature of the system
introduced in the new Ukrainian state was that
regiments and companies were much smaller
in size than voivodeships and counties. The
experience of the registered Cossack regiments
was used in the introduction of the new system
(Smolii, 2006, pp. 314-315).

Regiments, in turn, were divided into com-
panies. The number of companies in different
regiments could vary significantly, from 8 in
Chernihiv to 23 in Bila Tserkva (as of 1649).
The population of the companies and regi-
ments was also uneven. For example, accord-
ing to the komput (register) of the Chernihiv
regiment, there were 997 Cossacks, while
the Korsun regiment had 3472 Cossacks. The
Romny Sotnia of the Myrhorod Regiment
consisted of 300 Cossacks, and, for example,
the Sytnytsia Sotnia of the Korsun Regiment
consisted of 48 Cossacks, and the Regimental
Sotnia of the Kyiv Regiment consisted of 8 Cos-
sacks. Cities and small towns or even large vil-
lages could become the administrative centres
of the companies. Moreover, regimental admin-
istrations were located in cities. The name
of the sotnia was traditionally given according
to the name of the settlement where the sotnia
administration was located; it was extremely
rare for a company to be named after the sur-
name of the sotnyk (Smolii, 2006, p. 318).

3. Particularities of the division
of regimental and company administrations
on the territory of Ukraine during the exist-
ence of the Hetmanate

In the administrative centres, the respec-
tive regimental and company administrations
functioned. They were called governments.
The regimental government was composed
of a colonel and a regimental starshyna. The
colonel had a regimental council, which elected
him and the starshyna. Over time, Bohdan
Khmelnytskyi began to appoint the regimental
leadership in order to concentrate power. The
colonel personified all the power on the ground.
They had a wide range of powers in adminis-
trative matters, exercised judicial and financial
powers, and were in charge of military matters
(e.g., mobilisation activities, disposal of land).
The colonel largely duplicated the powers
of the hetman, but only within the regiment
under his jurisdiction (Sas, Smolii, Stepenkov,
2014, p. 60). The colonel was in charge of mobi-
lising Cossacks within the regiments, and as
for the management of the Cossack land fund
(rank estates), it should be noted that it was
the colonel who granted land that had previ-
ously belonged to the Polish gentry to ordinary
Cossacks and starshyna as payment for their ser-
vice in the host. The colonel collected taxes for
the host treasury and also managed enterprises
(he could, for example, lease them out) that
belonged to the host fund (Smolii, 2006, p. 319).

The regimental commander relied on
the regimental starshyna (officers) for his
authority. The starshyna consisted of a regi-
mental oboznyi (quartermaster, artillery com-
mander), an osavul (aide-de-camp, the colonel's
closest aide), a pysar (scribe), and a regimen-
tal judge. They, together with the regimental
council of starshyna and the regimental office,
exercised the powers of the Starshyna Gen-
eral, the Starshyna’s Council and the General
Chancellery, but, of course, within the regi-
ment [3, p. 60]. The model for the organisation
of the civil-military administration of the com-
panies was generally the regimental one. Each
company was headed by a sotnyk. The symbol
of his authority was the banner. His assistants
in the performance of administrative func-
tions were horodovyi (town), sotnia and kurin
otamans. The company administration included
a sotnia’s pysar (secretary), osavul, khorun-
zhyi (flag-bearer, protector of the regimen-
tal banner). The starshyna of the sotnia were
subordinate to the regimental administration
and the hetman. Companies performed a wide
range of administrative powers and functions, as
well as military (Zaruba, 2007, p. 30).

Until 1649, the government of the sotnia
was elected by and subordinate to the Cossack
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council. However, over time, this first became
a formality as the central government, rep-
resented by the hetman, gained more power,
and then the colonel began to appoint
the sotnyks. The sotnyk was subordinate to
the colonel in the hierarchy of power and had
significant judicial, administrative and mil-
itary powers. The sotnia scribe and the osavul
had the same functions as the regimental scribe
and the osavul. At the same time, a special place
in the vertical of governance was occupied by
the town otaman, who was vested with admin-
istrative power in Ukrainian towns. He was in
charge of law enforcement and also acted as
commandant there, and if the sotnyk was absent,
he headed the board of the company court. The
town otamans of the cities where the regimen-
tal administration was located were even higher
in status than the sotnyks, as they were part
of the regimental government (Sas, Smolii, Ste-
penkov, 2014, p. 60).

It should be noted that the Hetmanate prac-
ticed removing a company in some regiments
from jurisdiction of the colonel. It was then
transferred directly to the Hetman or the Gen-
eral Military Chancellery. Such company was
in the capital Baturyn, Hlukhiv (Zaruba,
2007, p. 31).

Regimental and company governments
were thus the embodiment of civil-military
administrations on the territory of Ukraine. In
addition to civilian affairs, such as managing
the land fund, organising tax payments, and per-
forming judicial functions, colonels and sotnyks
in the regiments and companies entrusted to
them dealt with mobilisation issues and moni-
tored the combat capability of Cossack armed
formations. The organisation of administrations
using the Cossack military hierarchy facili-
tated the rapid mobilisation of Cossacks, which

Amumpo Kysvmenxo,

significantly increased the combat capability
of the Cossack state.

4. Conclusions

Therefore, various forms of civil-military
administrations have emerged on the territory
of Ukraine over the centuries. Such administra-
tions were introduced by both the Ukrainian
state authorities and foreign states. The admin-
istrations of the Cossack Hetmanate were struc-
tured in such a way as to mobilise significant
military resources in the entrusted territories
efficiently and quickly. Regiments and compa-
nies corresponded to the structure of the army.
At a time when there was a military threat
from all sides, such a system was very effective
and timely.
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OCOBJIMBOCTI ®YHKIIOHYBAHHS B__IﬂCbKOBO-].[PIBIJIbHI/IX
AJIMIHICTPAIIIIA HA TEPUTOPII YKPAIHU B IIEPIO/I ICHYBAHHS

TETbMAHCBKOI JIEP3KABU

Anoraiis. Mema. MeToio cTaTTi € 3’siCyBaHHs 0COOIUBOCTE (PYHKITIOHYBAHHS BifiChKOBO-TIMBITLHUX
aZIMiHICTpaniil Ha TepuTopii YKpainu B mepios icHyBanHA leTpMaHcbKOI fep:kaBu Pesyavmamu. AxTy-
AJIbHICTD CTATTIi MOJIATAE B TOMY, 1110 Ha TepUTOpil YKpaiHu B Pi3Hi uacu TaKos JAis/IM aaMiHicTpaii Bifi-
ChKOBO-IIMBLIBHOTO Xapaktepy. Jloc/ixKenHs: mogibHoro iCTopiMyHOro AOCBiLy MOTpiOHE B CyYyacHUX
VKPaiHChKUX PEATTisiX, OCKLIBKH 11€ 1aCTh 3MOTY BUABUTHU CUJIbHI Ta CJJa0Ki CTOPOHU MOJIeJIel yIIpaBIiHHS
TEPUTOPISIMU Yepe3 BiliCbKOBO-1MBIIbHI ajMiHicTpaltii. 3i ¢cBOro GOKY, CMCTEMATH30BaHA Ta IPOAHAJI30-
BaHa iH(opMaIlist MOXKe CIyTyBaTH CYyTTEBUM Ga3icoM JJIsi BUOYIOBYBAHHS CTpPATeTil MOoA0 MeXaHi3MiB
i MoziesTelt BiliChKOBO-IIMBIIBHOTO YIIPABJIIHHS TEPUTOPISIMU B HATIl Yac. YHACJI/IOK YCIINIHOI HAI[IOHAITH-
HO-BU3BOJIbHOI 60pOTHOM 11/ IPOBOAOM B. XMEIbHUIBKOTO YTBOPIJIACH YKPAIHChKA KO3AIbKA IEePIKaBa,
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OT’Ke, Ha 3HAYHY YaCTHHY TEPUTOPIl cydacHol YKpaiHu 6yJ0 MonmMpeno HOBUI aMiHiCTpaTUBHUIT IO,
SKWIT OTPUMAB Ha3BY MOJKOBO-COTEHHUIA. SIKIO NPOBOANTH TIapaJiesii, TO TOJK TOCTaBaB CBOEPIHOIO
0071aCTI0, a COTHsI — pailoHOM. Ba3oBo0 BiliChKOBO-aIMIHICTPATUBHOK JIAHKOW OYB KypiHb (BUKOHYBa-
JIM opraHizatiiino-rocrmogapchbki GyHkitii). Bucrosxu. Harosomieno, 1o MOJKK Ta COTHI YocoOII0BaIN
BiliCHKOBO-TIMBITBbHI a/[MiHICTpAIli] YKPaiHChKOI KO3AIBKOI Ilep:kaBu. AIMiHICTPATUBHUIT TTO/IiT HOBOCTBO-
PEHOI JIepKaBH 3arajioM MOBTOPIOBAB CTPYKTYPY KO3AI[BKOTO BilicbKa. A/IMiHICTPaTHBHO-TEPUTOPIa/IbHI
OIMHUII, TOOTO TIOJIKM Ta COTHI, Bi/[ITOBifa/n BilicbKOBiiT iepapxil Ko3akiB. 3aBASKI TAKOMY IyOIIOBAHHIO
KO3aKH MaJIi 3MOTY B HAFTKOPOTIIT TePMiHU 3/iCHIOBATH MOO1Ti3atiitHi 3axomm. B «ictopii ykpainchkoro
KO3AI[TBa» 3a3HAYAETHCS, 110 [OJKOBO-COTEHHUIT yCTpiil He OyB yHiKambHUM. 3'SICOBAHO, 110 BUKOPHC-
ToByBaJsacs B [eTbMaHCDKIH iepskaBi TIPAKTHKA, KO B OKPEMUX ITOJIKAX COTHS MOTJIA BUJLy4aTHCS 3-T1ij1
IOPUCAMKIT MOMIKOBHKUKA. BoHA ToAl NepesaBasacs B MANOPSAKYBaHHS 0Oe310cepe/iHbo reTbMaHy abo
reHepasibHiil BIliChbKOBIN KaHIesstpii. 3po6JieHO BUCHOBOK, 110 Ha TEPUTOPIi YKpalHU MIPOTATOM GaraTbox
CTOJIITh BUHUKAJIY Pi3Hi hopMu BilICbKOBO-ITUBINBbHUX aaMinicTpamiil. Taki aqminicTpaltii BpoBajKyBa-
JINCH SIK YKPAiHCHKOTO IEPKABHOIO BJIA/I010, TAK i IHO3EMHNMH JiepskaBaMi. AZIMiHiCTpartii 3a yaciB KO3alib-
KOI reTbMaHChKOI JiepskaBu GyJin o0yA0BaH TaKMM YMHOM, 1100 epeKTHBHO Ta MBUAKO MOOLII30ByBaTH
3HAYHi BiliCbKOBI pecypcH y BBipenux tepuropisx. [loku Ta cotHi BifmoBizanm ycTpoio Bificbka. Y yacu,
KOJIM 3 YCiX CTOPiH icHyBasa BificbKOBa 3arpo3a, Taka cructeMa OyJa ayske epeKTUBHOIO Ta Ha Jaci.
Kmouosi ciioBa: ypsz, seMebHuil oI, CIiaTa HoAaTKiB, CyA0Bi (pyHKIIi, MOOiTizalis.
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FUNDAMENTALS OF FORMING PROSECUTORIAL
ACTIVITIES IN THE AUSTRO-HUNGARIAN EMPIRE

Abstract. Purpose. The purpose of the article is to determine the specifics of prosecutorial activities
in the Ukrainian lands in the Austro-Hungarian Empire and its current status. Results. The functions
of specialised financial prosecutor's offices in the Ukrainian lands of the Austro-Hungarian Empire were
as follows: 1) representing the interests of the state in resolving legal disputes (including cases related
to the oil industry, mining, glassworks, communications, state monopolies, state estates, fines imposed
by courts in disputes between large capitalist monopolies (syndicates, trusts); 2) court representation
in cases involving state property and equivalent funds, and, as a result, protection of the state's property
interests; 3) filing charges in court disputes concerning state property; 4) drafting court opinions;
5) legal assistance to state organisations, their advice when entering into legal contracts; 6) participation
in the implementation of legal regulations concerning state property and funds that were equated to
them. It is important to note that when representing the interests of state bodies in courts, financial
prosecutors' offices enjoyed the procedural rights of a plaintiff or defendant. Conclusions. 1t is concluded
that the system of public prosecution bodies has existed since ancient times and has undergone changes
on different historical paths of its development, but the role of this body remains invaluable to this day.
The historical analysis of the development of the provisions regulating prosecutorial activities enables
to conclude that the idea of the prosecutor's powers and his/her procedural status has been constantly
changing throughout the entire period of formation and development of the prosecution institution. Such
changes were caused by the development of statehood, progress towards the rule of law and civil society.
Therefore, the prosecution bodies and their activities on the territory of Ukraine during the period when
it was part of the Austro-Hungarian Empire were characterised by a number of particularities due to
the specifics of the territory. Thus, an important prerequisite for Ukraine's accession to the European
legal space is to allow for the domestic process of prosecution in Austria-Hungary. Furthermore, historical
and legal research suggests that the structure of the prosecution service and its competence should be
improved in accordance with the generally accepted European standards.

Key words: system of prosecution bodies, legislation, legal status, specialised prosecutor's office.

1. Introduction

Studying the specifics of prosecutorial
activities in the Austro-Hungarian Empire,
domestic scholars primarily consider the period
from 1849 to 1918. The starting point of this
historical era is due to the fact that on 13 March
1849, the Austrian Emperor approved the Law
Against Abuse of the Press and the Regula-
tions on the Process of Investigation of Abuse
of the Press, and these events are considered
by domestic scholars as the starting point for
the introduction of the post of public pros-
ecutors in the Austro-Hungarian Empire
and the beginning of the process of organis-
ing the system of general prosecution bod-
ies (Khudoba, 2009). Meanwhile, in 1918,
a number of important events took place in
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the history of Ukraine, including the estab-
lishment of the Ukrainian People's Republic
and the Western Ukrainian People's Repub-
lic and the collapse of the Austro-Hungarian
Empire, which summed up the end of this era
in the history of the formation of prosecutorial
activities in the Ukrainian lands. We propose to
consider this period, from 1849 to 1918, through
the prism of the following periods:

Period T (1849—-1855) — the establishment
of prosecutorial activities in the Austro-Hun-
garian Empire;

Period II (1851-1867) — establishment
and development of specialised prosecutor's
offices;

Period 111 (1867-1918) —
of prosecutorial powers.

expansion

© O. Strunevych, 2023
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The purpose of the article is to deter-
mine the specifics of prosecutorial activities in
the Ukrainian lands in the Austro-Hungarian
Empire and its current status.

2. Formation of prosecutorial activities in
the Austro-Hungarian Empire

After the annexation of the lands of Gali-
cia, the Austro-Hungarian government began
reforming the state authorities and local
self-government. According to O. Kondra-
tiuk, it focused on the creation of judicial
and other law enforcement bodies: courts, police
and the bar (Kondratiuk, 2011). As of 1849,
a system of prosecution bodies was formed in
the Ukrainian lands that were part of the Aus-
tro-Hungarian Empire, and prosecutors were
vested with clearly defined competences. How-
ever, it should be noted that the legislation
adopted at that time was not specialised as it
mainly concerned the judicial system, with
which the prosecutor's office was closely con-
nected. However, starting from the following
year, the Austro-Hungarian legislator adopted
a number of regulations important for the func-
tioning of the prosecution service in the Aus-
tro-Hungarian Empire.

Primarily, the provisions of the Austrian
Provisional Code of Criminal Procedure
of 17 January 1850 defined the legal status
of the prosecutor as a participant in criminal
proceedings, and in accordance with this status,
the following powers were defined within this
regulation (Tverdokhlib, 2015). The literature
review reveals that the prosecutor's office in
Galicia, despite the independence of the court
from the prosecutor's office declared at the level
of legislation, influenced the courts in the exer-
cise of their powers. In this regard, N.Yu. Panych
argues that supervision over the observance
of legislation in the enforcement of court deci-
sions in criminal cases was one of the key areas
of prosecutorial activities in this period, and this
was primarily due to the fact that the Austrian
Provisional Code of Criminal Procedure of 17
January 1850 provided that the enforcement
of court decisions within counties, as well as
collegiate and regional courts, should be car-
ried out under the supervision of the Public
Prosecutor (Womit eine neue provisorische
Strafprozessordnung mit der Bestimmung
kundgemacht wird, dass der Tag, an welchem sie
in Wirksamkeit zu treten hat, erst nachtraglich
bekannt gegeben wird, 1850). In other words,
prosecutors in the exercise of their powers did
indeed have an influence on the judiciary by
supervising their activities. In addition, accord-
ing to N. Yu. Panych, judges were required to
send monthly data to the Public Prosecutor on
the number of executed court decisions in crim-
inal cases under their supervision. The excep-

tion was cases where the convicted person was
sentenced to death, as the Public Prosecutor
and the judge jointly supervised the enforce-
ment of such a decision (Panych, 2008). There-
fore, with the adoption of the Austrian Provi-
sional Code of Criminal Procedure, prosecutors
were assigned the competence to supervise
the enforcement of court decisions, which, on
the one hand, made courts dependent on pros-
ecutors, and on the other hand, demonstrated
the importance of the prosecutor's office for
the functioning of the state apparatus.

The further development of the legal status
of the prosecutor is associated with the adoption
of specific legislation on the prosecutor's office
and prosecutorial activities. For example, on 10
July 1850, the Austrian Empire and the Aus-
tro-Hungarian Monarchy adopted the Organic
Law on the Public Prosecutor's Office (Kul-
chytskyi, 1965). The scientific literature notes
that, in fact, since the adoption of this legal reg-
ulation, the status of the prosecutor's office as
a law enforcement body has been established.
Among the functions of the prosecutor's office
of the Austro-Hungarian Empire defined in
this legal regulation, O. Kondratiuk identifies
the following: first, the exercise of prosecutorial
activities "partly for the purpose of direct justice
in civil and criminal cases"; second, the exercise
of prosecutorial activities "partly for the pur-
pose of governmental administration of justice
and for the improvement and correct applica-
tion of laws in general" (Kondratiuk, 2011).
The first type of function is related to govern-
mental influence on the court, that is, it deter-
mines the actual subordination of the court to
the prosecutor's office. As for the second type,
these functions are related to the supervision
of the rule of law in legal relations in the state.

For example, the position of public prose-
cutor was introduced at each district court. In
1850, in total, seven district prosecutor's offices
were established on the Ukrainian territories
of the Austro-Hungarian Empire: in Lviv, Zolo-
chiv, Peremyshl, Sambir, Stanislav, Ternopil,
and Chernivtsi. The position of the Prosecutor
General was established at the Supreme Court
of Justice and Cassation and at the Higher
Regional Courts. The legal status of the Pros-
ecutor General was regulated by the Imperial
Patent of 7 August 1850. In particular, it defined
that the Prosecutor General is the supreme
guardian of the "unity of law and the proper
application of the law". It was established
that this position was directly subordinate to
the Minister of Justice. The prosecutor general
of the Supreme Court and the Court of Cassa-
tion and his deputies, as well as the prosecutors
general of the higher provincial courts, were
appointed by the emperor himself on the recom-
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mendation of the minister of justice. All other
prosecutors were appointed by the Minister
of Justice, and the functional staff of the pros-
ecutor's office were appointed by the Prosecu-
tor General (Kondratiuk, 2011). Therefore, all
of the above indicates that as of 1850, a system
of prosecution bodies was actually formed in
the Ukrainian territories of the Austro-Hungar-
ian Empire and legislation was adopted to reg-
ulate their legal status. Several issues remained
unresolved: first, the system of specialised pros-
ecutor's offices had not yet been formed; second,
some of the courts envisaged by the Resolution
"On the main features of the new judicial sys-
tem" of 14 October 1849 had not yet started
operating, and thus the prosecutor's offices
established under them.

On 13 August 1851, the Ministry of Finance
issued a decree establishing the Financial Pros-
ecutor's Office, which was subordinated to
the Ministry of Finance and the regional finan-
cial directorate (Korytko, 2017).

On 31 December 1851, a law was adopted
that improved the regulatory framework for
the functions of the prosecutor's office. In
particular, its competence was clarified. The
structure and procedure of the prosecutor's
office were regulated by a decree of the Min-
ister of Justice. According to O. Kondratiuk,
the prosecutor's office functionally super-
vised the activities of investigative bodies,
the organisation and conduct of trials in dis-
trict and county courts, brought and supported
public prosecution in cases of anti-state activ-
ities, murders, robberies, arson, etc. (Kondra-
tiuk, 2011). And in fact, all these components
of prosecutorial activities in the Austro-Hun-
garian Empire were regulated as of 1851.
According to M.H. Tverdokhlib, deputy state
prosecutors or prosecutorial officials carried
out their activities in the courts of first instance
at the county level. In other words, as envisaged
by the above-mentioned Resolution, the pros-
ecutor's office functioned in the courts of first
instance as a single state body (Tverdokhlib,
2015). State prosecutors represented the inter-
ests of citizens in the courts of first instance in
certain categories of civil cases (e.g., divorce
cases or cases of declaring a person dead). More-
over, the higher state prosecutor's offices were
granted special powers (e.g., the right to appeal
against decisions to remove records from land
cadastres), which suggested that they had more
authority. State prosecutor's offices were subor-
dinated to the Minister of Justice and did not
belong to the executive branch.

Therefore, the analysis of the first period
of formation of prosecutorial activities in
the Austro-Hungarian Empire (1849-1855)
enables to identify the following events
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which became key to the further development
of the institution under study: first, at this stage,
a system of prosecution bodies was formed
which was not typical for previous historical
periods and was in line with European models
of organisation of these bodies; second, at this
stage a large number of legal regulations on
the prosecutorial activities were adopted; third,
the competence of prosecutors, established in
the above-analysed legislative acts, was much
broader than in previous historical stages.

3. Establishment and development of spe-
cialised prosecutor's offices

The next period we have identified is dated
1851-1867. During this phase, specialised pros-
ecutor's offices were established and developed.
Considering the previous period analysed, one
may notice an inconsistency in the chronology.
This can be explained by the fact that the forma-
tion of specialised prosecutor's offices essentially
took place in parallel with the formation of pros-
ecutorial activities in the Austro-Hungarian
Empire in general, but this process is still char-
acterised by its own chronological framework.

For example, the existence of a special-
ised financial prosecutor's office in the system
of the state mechanism of the Austrian, and later
the Austro-Hungarian Empire is considered in
the scientific literature as an important attrib-
ute of the prosecutorial system of that time,
since this prosecutor's office ensured the rep-
resentation of public interests in the interests
of the state, in the field of economic, civil,
property and administrative relations, within
the economic orientation (Zhuvaka, 2019).
The financial prosecutor's offices were under
the control of the Ministry of Finance, which
had the exclusive right to issue regulations to
ensure the operation of financial prosecutor's
offices. The process of organising financial
prosecutor's offices to protect the property
and related interests of the Austrian and later
the Austro-Hungarian empires in Austria began
in the eighteenth century, and in the nineteenth
century such prosecutor's offices began to
appear, including in Ukrainian lands. Accord-
ing to M.V. Nykyforak, in contrast to the gen-
eral organisation of the system of prosecutor's
offices, which, as we have established, were
established at each county, county collegiate
and regional court, and at each higher regional,
higher judicial and cassation tribunal, financial
prosecutor’s offices were established exclusively
in the main cities of each crown land and had no
lower levels. Therefore, along with the financial
prosecutor's offices of such cities of the empire
as Vienna, Linz, Salzburg, Graz, Innsbruck,
Klagenfurt, Leibach and Prague, a financial
prosecutor's office functioned in Lviv (Nyky-
forak, 2001). When analysing how specialised
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prosecutor’s offices were established and devel-
oped, it is important to note that specialised
financial prosecutor's offices operated sepa-
rately from state prosecutor's offices. Moreover,
financial prosecutor's offices were independent
of the courts and were created separately from
them. That is why, in our opinion, the processes
of creation and development of specialised pros-
ecutor's offices should be considered separately
from the formation of prosecutorial activities in
the Austro-Hungarian Empire in general.

There are different approaches in the scien-
tific literature to determining the date of estab-
lishment of financial prosecutor's offices in
the Ukrainian lands of the Austro-Hungarian
Empire. Earlier in this paper, we presented
the most generally accepted approach, accord-
ing to which the financial prosecutor's office
began its activities on 13 August 1851 in con-
nection with the adoption of a relevant order
of the Ministry of Finance (Korytko, 2017).
According to other sources, in 1854, the Gali-
cian Financial Prosecutor's Office was estab-
lished in Lviv, with one of its departments
serving Bukovyna (Sukhonos, 2010). However,
0.V. Kondratiuk in his study emphasises that as
early as 16 June 1773, a financial administration
was established in Lviv, which was reorganised
into a financial board in 1775. On 31 January
1852, the financial board was transformed into
a financial chamber, on the basis of which on 1
June 1852 the Galician Financial Prosecutor's
Office was established, which was directly sub-
ordinated to the Austrian Ministry of Finance
(Kondratiuk, 2011). Therefore, the precondi-
tions for the emergence of financial prosecu-
tor's offices were created long before the actual
establishment of this institution. Consequently,
the establishment and development of this body,
as well as its subordinate ekspozituras (depart-
ments), was carried out in accordance with spe-
cial legislation adopted for this purpose.

The financial prosecutor's office of Galicia
was headed by a prosecutor who was subordi-
nate to the Minister of Finance of the Empire.
The Krakow ekspozitura was also managed
by a prosecutor who was directly subordinate
to the Galician financial prosecutor (Panych,
2008). In his research, N. Panych assessed
the activities of the Galician Financial Pros-
ecutor's Office in the Kingdom of Galicia
and Lodomeria as being carried out at a high
level and regulated perfectly by law. Accord-
ing to the researcher, "the perfect regulatory
framework for its activities at the time, as
well as the constant attention of the Austrian
government to its reform and improvement,
were prerequisites for the effective functioning
of this body" (Panych, 2008). This indicates
that the activities of this body were properly

regulated. However, there is no information
in the scientific literature that the legislator,
when deciding to establish this body, adopted
the necessary legislation, and from the very first
steps of the financial prosecutor's office, it exer-
cised its competence adequately to the tasks
assigned to it. In his other work, N.Yu. Panych
admits that "the functioning of this body can-
not be called exemplary". This can be explained
by the fact that its activities covered the terri-
tory of one of the largest lands of the Austrian
and later Austro-Hungarian monarchies. There-
fore, the small staff of the Galician Financial
Prosecutor's Office could not respond promptly
and thoroughly to all cases it had (Panych,
2008). That is, on the one hand, financial prose-
cutor's offices of the Austro-Hungarian Empire
should be considered as a part of the prose-
cutor's office system. However, on the other
hand, they actually constituted an independent
system of state bodies with special functions
and competence. The literature review reveals
that the competence of financial prosecutors'
offices was to represent the interests of the state
(the Austrian and later the Austro-Hungarian
monarchy) in resolving legal disputes and to
provide legal representation in cases involv-
ing state property and funds equivalent to it
(Panych, 2008; Lytovka, 2013).

However, N.Yu. Panych states, "the activi-
ties of the Galician financial prosecutor's office
were regulated by separate legislative acts,
which testified to the special position of this
body in the system of governance of the King-
dom of Galicia and Volodymeria", that is, such
legislation was subsequently adopted (Panych,
2008). Moreover, different scientific sources
contain different information about how
such regulatory framework was imple-
mented. According to O. Kondratiuk, despite
the fact that the financial prosecutor's office
began its activities on 1 June 1852, its compe-
tence and tasks were regulated by the order
of the Minister of Finance of 16 February 1855
(Kondratiuk, 2011). In other words, according
to the researcher, the regulation on the com-
petence and tasks of the financial prosecutor's
office was the relevant decree of the Minis-
ter of Finance of 16 February 1855. Panych
notes that the main legal regulation governing
the activities of the Galician Financial Prosecu-
tor's Office was adopted on 16 February 1855,
and it was a decree of the Ministry of Finance
approving the temporary service instruction for
financial prosecutors’ offices (Panych, 2008).
Therefore, all of the above indicates that as
of 1855, the Austro-Hungarian Empire adopted
a regulation which actually governed the activ-
ities of this body, establishing its competence
and functions.
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According to N.Yu. Panych, the main pow-
ers of the financial prosecutor's office included
representation of the state's interests in resolv-
ing legal disputes and judicial representation
in cases involving state property and funds
equated to it (Panych, 2008). In addition to this
function, V.M. Lytovka identified the follow-
ing functions of developing juridical opinions
and participating in the implementation of legal
regulations concerning state property and funds
that were equated to them (Lytovka, 2013).
Therefore, the functions of specialised finan-
cial prosecutor's offices in the Ukrainian lands
of the Austro-Hungarian Empire were as fol-
lows: 1) representing the interests of the state in
resolving legal disputes (including cases related
to the oil industry, mining, glassworks, com-
munications, state monopolies, state estates,
fines imposed by courts in disputes between
large capitalist monopolies (syndicates, trusts);
2) court representation in cases involving state
property and equivalent funds, and, as a result,
protection of the state's property interests; 3) fil-
ing charges in court disputes concerning state
property; 4) drafting court opinions; 5) legal
assistance to state organisations, their advice
when entering into legal contracts; 6) participa-
tion in the implementation of legal regulations
concerning state property and funds that were
equated to them. It is important to note that
when representing the interests of state bodies
in courts, financial prosecutors' offices enjoyed
the procedural rights of a plaintiff or defendant.

Another important event for the period
of creation and development of specialised
prosecutor's offices was the establishment
of the Chernivtsi Financial Prosecutor's Office.
Until 1867, the powers of the Galician Finan-
cial Prosecutor's Office extended to the terri-
tory of Bukovyna, but on 31 December 1867,
the official government gazette reported
that the Bukovyna Financial Prosecutor's
Office in Chernivtsi had begun its activities
(Nykyforak, 2001). From that moment on,
the competence of the Galician Financial Pros-
ecutor's Office was limited to Galicia (eastern
and western). Meanwhile, the Bukovinian
Financial Prosecutor's Office in Chernivtsi
was also subordinated to the Austrian Ministry
of Finance and the regional financial directorate,
and the only separate department of the Gali-
cian Financial Prosecutor's Office remained in
Krakow as an ekspozitura.

Therefore, in the course of analysing
the period of creation and development of spe-
cialised prosecutor's offices, we have identified
the following key events: first, the establish-
ment of the Galician Financial Prosecutor's
Office and its ekspozituras; second, the regula-
tory framework for the activities of the Galician
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Financial Prosecutor's Office and its ekspozitu-
ras; third, the establishment of the Chernivtsi
Financial Prosecutor's Office.

4. Expansion of prosecutor's powers

The last period we have identified dates
from 1867-1918 and includes numerous
attempts by the legislator to expand prosecu-
torial powers. The study reveals that, in fact,
a system of prosecutor's offices was established
in the Austro-Hungarian Empire by 1855,
and a system of specialised financial prosecu-
tors by 1867. Since then, and until 1918, when
the Austro-Hungarian Empire was divided into
a number of independent states after its defeat
in the First World War, only a few changes were
made to the legal framework for prosecutorial
activities. In general, the district prosecutor's
offices, the prosecutor's offices of the Supreme
Court and Cassation Tribunal and the Higher
Regional Courts, and the special financial prose-
cutor's offices with their expozituras functioned
on the legal framework that we have established
in this paper.

For example, as we have established above,
among the functions performed by prosecutors
in the Austro-Hungarian Empire in accordance
with the legislation adopted in the period from
1849 to 1855, it is worth highlighting supervi-
sion over compliance with the law in the enforce-
ment of court decisions in criminal cases; super-
vision over the activities of investigative bodies,
the organisation and conduct of trials in district
and county courts; initiating and maintaining
public prosecution in cases of anti-state activi-
ties, murders, robberies, arson; representing cit-
izens in courts of first instance in certain catego-
ries of civil cases. However, in 1863, the powers
of the prosecutor's office were supplemented
by supervision over disciplinary violations
of judicial officials, and in 1865 — supervision
over the activities of prisons (Kondratiuk,
2011). Therefore, the functions of the pros-
ecutor's office gradually expanded, and with
them the importance of prosecutorial activi-
ties for society. It is evident that the influence
of prosecutors on the courts was only expand-
ing, despite the fact that, as we have established
above, the principles of judicial independence
in the Austro-Hungarian Empire were not
properly ensured, and judges were accountable
to prosecutors in their official activities. Since
1863, prosecutors have additionally supervised
the disciplinary proceedings against judges,
which has further increased their influence on
the judiciary.

Further changes in the regulatory
framework for prosecutorial services in
the Ukrainian territories of the Austro-Hungar-
ian Empire were introduced as part of the 1873
reform, which changed the names of some
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of the positions related to prosecutorial activ-
ities. While the prosecutor of the Supreme
Court and the Court of Cassation continued
to be called the Prosecutor General, prosecu-
tors of the Higher Regional Courts were called
senior prosecutors, and prosecutors of the Dis-
trict Courts were called public prosecutors. In
addition, as a result of the reform, prosecution
in district courts was supported by deputy
public prosecutors (Kondratiuk, 2011). As we
can see, these changes were both purely for-
mal in the context of the names for the position
and directly related to the functions of prose-
cutors, namely the expansion of the functions
of their deputies.

The next important change in the regu-
latory framework for prosecutorial activity
dates back to 1898. When analysing the stage
of creation and development of specialised pros-
ecutor's offices, we noted that the functioning
of financial prosecutor's offices was regulated
by the Provisional Instruction of the Austrian
Ministry of Finance of 1855. In 1898, it was reis-
sued and improved. According to M.V. Nyky-
forak, the new Service Instruction for financial
prosecutors' offices largely duplicated the pro-
visions of the previous Provisional Instruction,
but improved the legal status of financial
prosecutors’ offices in the empire (Nykyforak,
2001). It should be noted that the organisation
of the prosecutor's office in the Ukrainian lands
that were part of Austria-Hungary was created
on the basis of the European model, as reflected
in the productive experience that was important
for the creation of this institution. The expan-
sion of the powers of financial prosecutors'
offices shows the continued focus of the leg-
islator on the activities of financial prosecu-
tor’s office. This can be explained by the fact
that Galicia, as a region rich in raw materi-
als, contributed to the state treasury. More-
over, the expansion of the powers of financial
prosecutors contributed to the establishment
of the institution of representing the interests
of citizens and the state in court. This Service
Instruction was in force until 1918, that is, until
the collapse of the Austro-Hungarian Empire.

Based on the analysis of the third period
of formation of prosecutorial activities in
the Austro-Hungarian Empire, we have identi-
fied the following key points for this phase:

First, the functions of the public prosecu-
tor's office and the financial prosecutor's office
were expanded,;

Second, the names of positions related to
prosecutorial activities were changed.

3. Conclusions

Therefore, having examined the history
of the formation and development of prosecu-
torial activity, we can conclude that the system

of public prosecution bodies has existed since
ancient times and has undergone changes on
different historical paths of its development,
but the role of this body remains invaluable to
this day. The historical analysis of the devel-
opment of the provisions regulating prose-
cutorial activities enables to conclude that
the idea of the prosecutor's powers and his/her
procedural status has been constantly chang-
ing throughout the entire period of formation
and development of the prosecution institution.
Such changes were caused by the development
of statehood, progress towards the rule of law
and civil society.

Thus, the prosecution bodies and their
activities on the territory of Ukraine during
the period when it was part of the Austro-Hun-
garian Empire were characterised by a number
of particularities due to the specifics of the ter-
ritory. Therefore, an important prerequisite for
Ukraine's accession to the European legal space
is to allow for the domestic process of prosecu-
tion in Austria-Hungary. Furthermore, histori-
cal and legal research suggests that the structure
of the prosecution service and its competence
should be improved in accordance with the gen-
erally accepted European standards.
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3ACAI ®OPMYBAHHAI HPOK}’POPCBKOf AIAJIbHOCTI
B ABCTPO-YTOPCBHKII1 IMITEPIT

Anoranis. Mema. MeToio ctarTi € BusHaueHHs crenndiku mpoKypopChKoi AislIbHOCTI Ha yKpa-
iHCHKUX 3eMJIAX B ABCTPO-YTropcehKiit immepii ta ii cyuacue cranosuiie. Pesyasmamu. OynkiisMn
crerianizoBanux (iHaHCOBUX MPOKYPATYpP HA YKPAiHCBKUX 3eMJISIX Yy CKJaAi ABCTPO-YTOpcbKoi
imrepii Gysru: 1) mpecTaBHUIITBO iHTEPECiB IePKaBH i Yac BUPINICHHS TPABOBUX CIOPIB (Y TOMY
uuesi y crupasax, ki Hajiexanu 10 chepu HahTOBOI IPOMUCIOBOCTI, TIPHUYOI CIIPaBU, CKIOBUPOO-
HUX 3aBOJIiB, YCTAHOB 3B’A3KY, /lePKaBHUX MOHOIIOJIi, Ka3eHHUX MA€ETKIB, mTpadis, 10 HaKIa1a-
Jucd CyIaMHu y CTopaX BEeJUKUX KaliTaJiCTUIHUX MOHOIOJIH (CUHIMKATIB, TPECTIiB); 2) cydoBe
[PEACTABHUIITBO Y CIIPaBax, MPeMETOM PO3TJIIAY SAKUX OyJIu fepsKaBHe MAifHO Ta MPUPIBHAHI [0
Hboro (OH/M, i, 4K HACJIJOK, 3aXUCT MAHOBUX iHTEpeCciB Jep:kaBu; 3) BUCYHEHHS 3BUHYBaYCHb
y CYMIOBHX CTIOpax, IO CTOCYBAJUCS JePKaBHOTO MaiiHa; 4) BUPOOJEHHs MPAaBOBUX BHCHOBKIB;
5) IOPUIMYHA TOMOMOTA I€PKABHUM OPTaHi3aIisM, KOHCYIBTYBAHHS IX U151 YKIQMAHHST I0PUATIHUX
JoTOBOPiB; 6) yuacThb y peasizallii IpaBOBUX aKTiB, [0 CTOCYBAJIUCS JePKaBHOTO MaliHa Ta (DOHIIB,
SIKI JI0 HUX TIPUPiBHIOBAINCS. BaskJMBO 1IPH 1IbOMY 3a3HAYUTH, 1110, 3[1HCHIOIOUN PEJACTABHUIITBO
iHTEepeciB Jleps)KaBHUX OPraHiB y cyzax, GiHAHCOBI MPOKYPATYPH KOPUCTYBAIICH IPOILECYATbHUMU
paBaMil M03MBayYa Yu BiAnoBigava. Bucnosxu. 3pobiieHo BICHOBOK, 10 CHCTEMA OPTaHiB MPOKY-
paTypu icHYE Tile 3 HalIaBHIMNX YaciB, a Ha PI3HUX ICTOPUIHNX TJIAXaX CBOTO PO3BUTKY 3a3HaBasa
3MiH, ajie poJib IIbOTO OPTraHy 3aJHIIAETHCS HEOIIHHOIO 1 10 cborojHi. [cTopnynmil anamis po3su-
TKY MOJIOKEHD, AKi PErJIaMeHTYIOTh TPOKYPOPCHKY [isJIbHICTD, 1a€ 3MOTY chOPMYJIIOBATH BUCHO-
BOK IIPO Te, 0 YSBJIEHHS 1IPO MOBHOBAKEHHS IIPOKYPOPA, HOTO IIPOILECYaTbHUI CTATYC IPOTATOM
YCbOTO Iepioly CTAaHOBJEHHA I PO3BUTKY IHCTUTYTY HPOKYpaTypH I10CTiiiHo 3miHloBanucd. Taki
3MiHu OyJii 3yMOBJIEHI PO3BUTKOM [€P5KaBHOCTI, IPOCYBAHHSM [0 1M0OYIOBY MPABOBOI JlepiKaBu
Ta TPOMAJAHCHKOTO cycninbersa. OTike, AiAAbHICTD OPraHiB MPOKYpPATYpH Ha TepuTopil Ykpainu
i yac nepebyBaHHs iX y cKkJaii ABCTPO-Yropebkol imMmepii XxapakrepusyBagacs psaoM 0co0Ju-
BOCTell, 3yMOBJIeHUX crienudikoio Teputopii. ToMy BasKIUBOIO TIepelyMOBOIO BXO/KeHHS YKpainu
y €BpOmNelchbKUI MPAaBOBUII MPOCTIP € BPaXyBaHHS BITUYU3HSIHOTO TIPOIIECY TTPOKYPOPCHKOI MisITh-
Hocti B ABcTpo-Yropuiuui. Kpim Toro, ictopuko-mnpaBoBi J0C/ai/KeHHs CBI[4aTh PO AOMIJbHICTD
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THEORETICAL AND LEGAL BASIS FOR PRE-TRIAL
INVESTIGATION OF CRIMES AGAINST CHILDREN

Abstract. Purpose. The article focuses on the need to create: an effective legal mechanism for
ensuring the rights of the child in any contact with the justice system, as well as additional procedural
guarantees for the treatment of minors involved in criminal proceedings; professional approach of persons
authorized to work with children, etc. Research methods. The work was developed based on general
scientific and special methods of scientific knowledge. In particular, comparative and legal method made
it possible to equate the norms of national legislation with the content of international treaties, defining
the requirements for the procedure for pre-trial investigation of crimes against children. Summarization
method made it possible to consistently consolidate isolated facts and formulate reasoned conclusions
aimed at improving the legislative regulation of the researched issue, overcoming its conflicts and gaps.
Logical method of scientific knowledge serves as a methodological basis for the study of problematic issues
of pre-trial investigation of criminal offenses, in which the victims are children. Results. It was determined
that the effective implementation of pre-trial investigation of crimes against children depends on ensuring
an individual approach to their documentation, coordination of the actions of the law enforcement officials
of various departments and specialists in the relevant area, who provide and collect evidence immediately
after the commission of the offence, which will allow their effective use in decision-making by both
domestic judicial bodies and international institutions, in particular the International Criminal Court.
International documents indicating the need to mitigate the procedure of interviews and interrogations
of children who have become victims or witnesses of crimes were analyzed. Conclusions. To ensure
the principle of equality before the law and the court regarding criminal proceedings in which the victims
or witnesses are children, based on the analysis of legal instruments, it was concluded that the Criminal
Procedure Code of Ukraine should be amended.

Keywords: child, pre-trial investigation, martial law, criminal proceedings, minor, juvenile prevention.

removed by the occupation authorities accord-
ing to the available information, they were for-
cibly removed by the occupation authorities out

1. Introduction
Since the introduction of martial law
on the territory of Ukraine in connection

with the aggression of the russian federation,
505 children have died and 1129 children
have been injured. As of October 06, 2023,
19,812 children were reported missing to
the National Police. To date, 1,206 children are
still actively wanted, of which: 1,182 have dis-
appeared in the territory of hostilities (Donetsk,
Luhansk, Kherson, Kharkiv, Zaporizhzhya,
Mykolaiv, and Kyiv regions); 617 were forcibly
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of residence).

So far, the prosecutor’s office has recorded
a number of serious violations against children
by military personnel of the aggressor state.
According to international humanitarian law,
these violations are war crimes, namely: recruit-
ment and use of children; murder and maiming,
rape and other forms of sexual violence, attacks
on schools, hospitals and protected persons

© V. Drozd, L. Havryliuk, 2023
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associated with them, child abduction, denial
of access to humanitarian aid, etc.

This indicates the need to create: an effec-
tive legal mechanism for ensuring the rights
of the child in any contact with the justice sys-
tem under the armed conflict; additional pro-
cedural guarantees for the treatment of minors
involved in criminal proceedings; professional
approach of persons authorized to work with
children, etc.

The problem of crimes against children,
especially under martial law, is quite acute,
complex and unpredictable. When a child is
subjected to criminal acts, law enforcement
agencies, prosecutors, judges, social services,
medical institutions, etc. are obliged to promote
the rights of the child and to act in his (her) best
interests. However, these actors do not always
work in harmony.

It should be noted that, unfortunately,
crimes against children are particularly danger-
ous in terms of the duration of negative effects
on the child’s psyche and unpredictable impacts
on their future. Generally, a child victim passes
through a number of institutions and has been
repeatedly interrogated by different specialists
and different places, using different methods
of gathering information, which can cause him
to re-traumatize. Besides, repeated interroga-
tions by specialists who have not undergone
special training can distort the child’s story
about the events and negatively affect the course
of the pre-trial investigation.

The purpose of the article is to study prob-
lematic issues of pre-trial investigation of crimes
against children under martial law.

2. Problematic issues of pre-trial investi-
gation of crimes against children under mar-
tial law

The policy of our State in the field of protec-
tion of the child’ rights and freedoms is based on
the principles enshrined in the rules of domestic
and international law. Certain issues of the chil-
dren’s rights protection are related to the proper
level of pre-trial investigation of crimes against
children in accordance with international
legal standards. In particular, the Declaration
of the Rights of the Child (United Nations Gen-
eral Assembly, 1959) determines that the child
due to his physical and mental immaturity needs
special protection and care, including proper
legal protection. According to the Convention
on the Rights of the Child (United Nations Gen-
eral Assembly, 1959) States Parties shall take all
appropriate legislative, administrative, social
and educational measures to protect the child
from all forms of physical or mental violence,
injury or abuse. Part 1, Article 35 of the Con-
vention on the Protection of Children against
Sexual Exploitation and Sexual Abuse (Coun-

cil of Europe, 2007) states that each Party shall
take necessary legislative and other measures to
ensure that the number of interviews is as lim-
ited as possible and in so far as strictly necessary
for the purpose of criminal proceedings.

Therefore, international documents indicate
the need to ensure that interviews and interro-
gations of children who have become victims
or witnesses of crimes, are mitigated. Besides,
effective implementation of pre-trial investi-
gation of crimes against children depends on
ensuring an individual approach to their docu-
mentation, coordination of the actions of the law
enforcement officials of various departments
prosecutors, Security Service of Ukraine,
National Police of Ukraine) and specialists
in the relevant area (psychologists, Ministry
of Health of Ukraine, specialized state institu-
tions and laboratories and etc.), who provide
and collect evidence immediately after the com-
mission of the offence. It is also important to
ensure the admissibility of evidence in criminal
proceedings by entities authorized to collect
it, which will allow their effective use in deci-
sion-making by both domestic judicial bodies
and international institutions, in particular
the International Criminal Court.

At the same time, the law enforcement pro-
cess has demonstrated that the national legal
system is not ready for the challenges, which
emerged with the outbreak of full-scale war in
Ukraine, primarily related to the detection, doc-
umentation and pre-trial investigation of war
crimes, including the ones against children.

3. Theory of evidence

One of the most important in the theory
of evidence is the problem of inadmissibility
of evidence (Vapnyarchuk, 2023). Thus, one
of the criteria for the admissibility of evidence
in criminal proceedings is that the authorized
subject receives it. According to judicial prac-
tice, the evidence collected by the pre-trial
investigation body in violation of the rules
of investigation is inadmissible because it was
collected by an unauthorized subject. It should
be noted that violation of the laws and cus-
toms of war is a war crime and at the same time
an international crime. According to Article 216
of the Criminal Procedure Code of Ukraine
(Law of Ukraine No. 4651-VI, 2012) pre-trial
investigation of the crimes provided for in
Article 438 of the Criminal Code of Ukraine
(Law of Ukraine No. 2341-111, 2001) is car-
ried out by the investigators of the Security
Service of Ukraine. If during the investigation
it turns out that part of the related crimes are
under investigation by the Security Service
of Ukraine, and part — by the National Police
of Ukraine or another pre-trial investigation
body, the prosecutor identifies the jurisdiction
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(Part 10, Article 216 of the Criminal Procedure
Code of Ukraine). However, documentation
of these types of crimes before the information
is entered in the Unified Register of Pre-trial
Investigations (hereinafter — URPI) is car-
ried out by law enforcement officers of various
departments, including the National Police
of Ukraine.

For the purpose of documenting crimes
before the information is entered in the URPI in
accordance with the rules of the Criminal Pro-
cedure Code of Ukraine, inspection of the scene
is permitted, the purpose of which is to iden-
tify and record evidence regarding the cir-
cumstances of the crime. Accordingly, during
the prosecution of this category of criminal pro-
ceedings, admissibility of this evidence may be
questioned in connection with their collection
by inappropriate subject.

Another problematic issue during the pre-
trial investigation of crimes against children
is that, according to Article 226 of the Crimi-
nal Procedure Code of Ukraine, interrogation
of juveniles or minor is conducted in the pres-
ence of a legal representative, a teacher, or a psy-
chologist, and if necessary, a doctor. However,
according to Part 2, Article 65 of the Criminal
Procedure Code of Ukraine, the legal repre-
sentative of the victim cannot be questioned as
a witness. In accordance with Part 2, Article 97
of the Criminal Procedure Code of Ukraine,
the court has the right to admit hearsay evi-
dence regardless of whether the person who
provided the primary explanation could be
questioned in exceptional cases, if such testi-
mony is admissible evidence under other rules
of admissibility of evidence. Along with this,
Part 7 of this article states that in any event,
hearsay evidence may not be admissible, if
they are given by an investigator, a prosecutor,
an employee of an operational unit or another
person to the explanations of persons given to
an investigator, a prosecutor or to an employee
of the operative unit in criminal proceedings.

It should be noted that the “Bernahus”
model is currently being implemented in
Ukraine. This project is designed to adapt
the criminal process to the needs of children, to
promote their reintegration and rehabilitation.
In particular, the new standards of working
with children are the creation of comfortable
conditions at all stages of co-operating with
them, the support of a qualified child psycholo-
gist, taking measures to avoid repeated trau-
matization, which can be achieved by limiting
the number of investigative actions involving
the child, engaging different specialists for pro-
cedural actions taking into account the relevant
provisions of the Code of Criminal Procedure
of Ukraine, in a child-friendly environment, etc.
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In view of the above, and with the aim of min-
imizing injury to the child during her interro-
gation, we propose to enshrine the provision in
the Criminal Procedure Code of Ukraine that
if there is a need for additional evidence, then
the hearsay may be heard in accordance with
Article 97 of the Code of Criminal Procedure
of Ukraine, which should be supplemented with
Par. 8 to read as follows: “8. Complexity of inter-
rogation of a juvenile or minor victim or a witness
who gave a primary explanation or reasons why
such an interrogation is not possible”.

As we have already noted earlier, in accord-
ance with international acts, in order to mit-
igate the impact on the child’s psyche during
criminal proceedings, it is recommended to
introduce into national legislation the provi-
sions which will ensure that child interviews are
conducted without undue delay immediately
after the facts have been reported to the com-
petent authorities; limiting the number of child
interrogations; interrogation of the child, if
necessary, and in a room specially equipped or
arranged for these purposes; conducting all
interrogations of the child by the same person,
if possible, and where appropriate; interrogation
of the child by the person specially trained for
these purposes, etc.

As we can see, considerable attention is
paid to limiting the number of interrogations
of the victim, who is a minor. One of the options
for solving this problem is the use of audio
and video recording of the minor’s interroga-
tion for its further use in evidence in this cat-
egory of criminal proceedings. As we can con-
clude from the content of Part 5, Article 224
of the Criminal Procedure Code of Ukraine,
audio and/or video recording may be used dur-
ing interrogation. That is, we are just talking
about the possibility and not the obligation
of using audio and/or video recording. How-
ever, in our opinion, in the case when it comes to
the interrogation of a juvenile or minor witness
or victim at the stage of pre-trial investigation,
video recording of the questioning of the speci-
fied persons should be mandatory, because it will
help to prevent re-traumatization of the child’s
psyche, and in the future this video recording
may be used as evidence in criminal proceed-
ings, including during a court hearing.

Proceedings in cases involving minors are
one of the types of differentiated criminal proce-
dural form, regulated by the rules of Chapter 38
of the Criminal Procedure Code of Ukraine. It
is a procedural form differentiated by the minor
subject of criminal responsibility, in which gen-
eral rules of pre-trial investigation and court
proceedings are combined with special norms
guaranteeing the protection of a minor suspect
(accused) from unjustified criminal prosecu-
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tion and conviction and is also of a preventive
and socially restorative nature. The specified
chapter of the procedural law defines additional
guarantees for the protection of the rights
of a minor, the existence of which is due to
the characteristics of the person’s age (Tsyha-
niuk & Kuliebiakin, 2023, p. 353). It should also
be noted that the current criminal procedural
legislation of Ukraine does not fully comply
with the principles of equality before the law
and the court regarding proceedings in criminal
cases, in which children are victims or witnesses.

Thus, Chapter 38 of the Criminal Proce-
dure Code of Ukraine defines the procedure for
criminal proceedings against minor suspects
(accused), the circumstances to be established
in criminal proceedings against minor suspects
(accused), participation of the legal represent-
ative of a minor suspect (accused) in criminal
proceedings, the procedure for summoning
a minor suspect or accused, the interrogation
of a minor suspect or accused, cases and proce-
dure for engaging a legal representative, teacher,
psychologist or doctor in the interrogation
of a minor suspect (accused), etc. However,
the norms of this chapter do not apply to vic-
tims and witnesses who are minors. In view
of the above, we offer:

— title of Chapter 38 of the Criminal Proce-
dure Code of Ukraine should be read as "Chap-
ter 38. Criminal proceedings against minors
and involving them ",

— title of § 1. redrafted as follows "§ 7
General rules of criminal proceedings of which
a minor is a party ",

— Article 484 should be amended as follows:

"Article 484. The procedure for criminal
proceedings against minors and involving them

1. The procedure for criminal proceedings
against minors and involving them is deter-
mined by the general rules of this Code, taking
into account the features provided for in this
Chapter.

2. Criminal proceedings against a minor,
including if criminal proceedings are conducted
against several persons, at least one of whom
is a minor, as well as criminal proceedings in
which the victim is a minor, are conducted by
the inquirer, the investigator, who are specially
authorized by the head of pre-trial investigation
body to carry out pre-trial investigations on
minors. In the course of criminal proceedings
against a minor, including application of coer-
cive measures of an educational nature, and in
which the minoris the victim, the inquirer, investi-
gator, prosecutor, investigating judge, the court
and all other persons involved in it are required
to carry out procedural actions in a less disrup-
tive manner to the minor’s normal way of life
and corresponds to his (her) age and psycholog-

ical characteristics, clarify the essence of pro-
cedural actions, decisions and their meaning,
listen to his arguments in procedural decisions
and take all other measures aimed at avoiding
negative impact on the minor".

When conducting investigative (search)
actions with a minor victim (witness), one should
consider his  (her) individual psychological
and psychophysiological properties, in particular,
to question the person being interrogated through
the psychologist, to use special methods ("Green
Room", "Barnahus", etc.).

3. The provisions of this paragraph are
applied in criminal proceedings regarding
criminal offenses committed by persons under
the age of 18, as well as victims and witnesses
who were minors at the time of their involve-
ment in the criminal proceedings.

— add the word " victim” to the title
of Article 487 after the words "a minor suspect
or accused”;

— the title of Article 488 should be read
as: "Participation of the legal representative
of the minor suspect, accused, victim";

— insert "victim" after the word "minor" in
Part 1, Art. 488;

— insert "victim" after the word "minor" in
Part 3, of Art. 488;

— the title of Article 489 should be worded
as: “The procedure for summoning a minor victim,
witness, suspect or accused”;

— insert the words "victim, witness” after
the word "minor" in Part 1, Art. 489.

Besides, it should be noted that interna-
tional standards clearly define that the child’s
interrogations, if necessary, should take place
in a room specially equipped and arranged
for these purposes. The above characterizes
the basic principles of the "Green Room"
method, which involves interviewing the child
who has suffered or witnessed crime, in condi-
tions minimizing and preventing repeated trau-
matization of the child’s psyche, considering
his (her) individual psychological and psycho-
physiological properties. However, the problem
of using this technique is the lack of a sufficient
number of properly equipped "Green Rooms".

Thus, as of 2021, 34 special rooms (child-
friendly rooms) were functioning in Ukraine, 25
of which are in police units, 4 — in higher edu-
cation institutions of the Ministry of Internal
Affairs of Ukraine, 3 — in other State agencies,
and 2 — in civil institutions. Only 25 rooms were
properly furnished. Currently, there is a need to
increase the number of such rooms. However,
today in Ukraine there are no legal principles for
the "Green Rooms" functioning and legal pre-
requisites for their application in criminal pro-
ceedings involving a child. This predetermines
the need to develop and adopt departmental nor-
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mative legal act that will determine the organiza-
tional and legal basis of the activity of inquirers,
investigators, and employees of juvenile preven-
tion units regarding the application of the "Green
Room " methodology.

4. Conclusions.

In today’s circumstances, the improvement
of the eriminal procedural legislation of Ukraine
in terms of ensuring the rights of the minor
victim in criminal proceedings is a necessary
element of its effectiveness. Besides, special
methodologies such as "Green Room" and "Bar-
nahus", the application of which during investi-
gative (search) actions with minors will prevent
their traumatization, require proper rationing
for adequate application.
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TEOPETHUKO-IIPABOBI 3ACA/IN 1OCYI0OBOIO PO3CJIIAYBAHHA
3JIOUYMHIB ITIPOTU JITEM

Awuorauisi. Mema. Y craTTi akIleHTOBaHO yBary Ha HeOOXIZHOCTI CTBOPEHHSI: LIEBOTO IIPABOBOTO MeXa-
Hi3My 3a0€311€UeHHsI [IPAB AUTHHY B Oy 1b-SIKOMY KOHTAKTI i3 CUCTEMOIO IPABOCY/UIS, @ TAKOK H0AATKOBUX
[IPOIECYaJIbHUX TapaHTiil MOBO/KEHHS 3 HEMOBHOJITHIMU yYaCHUKAMU KPUMIHAJIBLHOTO MTPOBA/KEHHS;
npodeciitHoro miaxomy oci6, yoBHOBakKeHUX Ha poOOTY 3 AiThbMuU, TOIIO. Memoou docrioxcenns. Pobora
BUKOHAHA HA MiJICTaBi 3araJbHOHAYKOBUX i CIIENia/IbHUX METO/iB HAYKOBOTO Tli3HaHHS. 30KpeMa, 1OopiB-
HSJIBHO-TIPABOBUI MeTOJI /IaB 3MOTY TIOPIBHATH HOPMY HaIliOHAJIBHOTO 3aKOHO/IABCTBA 31 3MiCTOM MiXK-
HApOJIHUX JIOTOBOPIB, Y SIKNX BU3HAYEH] BUMOTH TO/I0 TIOPSIIKY 3/iICHEHHS I0CYI0BOTO PO3CJIilyBaHHSI
3JI0YMHIB TIPOTH JIiTell. 3aB/sKU METO/LY y3arajbHEHHs BJAJ0CS MOCJiZI0OBHO 3BECTU OJAMHUYHI (haKTH
y eluHe 11iJie Ta chopMyTioBaTi 06I PYHTOBAHI BICHOBKH, CIIPSIMOBAHI Ha BIIOCKOHAJIEHHSI 3aKOHO/[ABYOTO
PEryJIIOBAHA JIOCTIZKYBAHOTO IMUTAHHS, TTOJ0JaHH H0ro Kouisiil i nporamu. Jloriunnit Metoz Hayko-
BOTO Ii3HAHHS CJIYTYE METOIOJIOTIYHO OCHOBOK VIS JIOCJIUKEHHS MPOOJIEMHUX MUTAHD J10CYA0BOrO
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PO3CITiyBaHHs KPUMiHAIBHIX MPABOMOPYIIEHb, TOTEPIIIMMU Yy SIKKX € AiTH. Pe3yavmamu. Busnaverno,
1110 eheKTUBHE 3/[HCHEHHS I0CY0BOTO PO3C/Ii/LyBAHHS 3I0YNHIB POTH JITEH 3aIeKUTH BiJl 3a0e3meden-
HS IHIUBILyaIbHOTO M/IXO/Y /10 IX IOKYMEHTYBAHH:I, Y3TO/KEHOCTI il 3aTy4eHnX IpaliBHUKIB IIpaBo-
OXOPOHHUX OPTaHiB Pi3HKUX BIIOMCTB Ta (paXiBI[B y BIAMOBIAHINA chepi, sKi 3a6e3medyioTh i 3 iCHIOI0TH
30upaHHsl I0Ka3iB Ge310cepeIHbO IMic/Ist BANHEHHS 3JI0UKHY, 3 METOIO 1X e(DeKTHBHOIO BUKOPUCTAHHS ITijl
yac TMPUHHATTS PillleHHs K BITYM3HSAHUMU CYJOBUMU OpPraHaMH, Tak i MiXKHApPOJHUMH IHCTUTYIISIMY,
3okpemMa MixknaposiHuM KpuMiHaTbHUM cyioM. Bucnoeru. [IpoananizoBano MizkHAPO/IHI IOKYMEHTH, SKi
BKa3yIOTh Ha HEOOXITHICTD 3a6e3eyeHHs TTOM SKITTeHHS TIPOTIe/LyPH OTINTYBAaHb, IONUTIB iTeH, SKi CTamn
JKePTBAMK UM CBIZIKAMU 3JI04MHIB. 3 METOIO 3a0e31eYeH s IPUHIIUITY PIBHOCTI II€pes 3aKOHOM i CyIoM
1110710 TIPOIIE/LYPH TIPOBA/UKEHHS Y KPUMIHAJIBHIX CIIPABaX, y AKUX HOTEPIIIMMI Y1 CBIIKAMU € JIiTH, HA
iZICTaBl aHaIi3y HOPMATUBHO-IIPABOBUX aKTiB 3p00JIEHO BUCHOBOK TIPO JOIIIbHICTh BHECEHHS 3MiH 10
KpuMiHa/mbHOTO MpOIECyalbHOTO KOJIEKCY YKpaiHu.

KmouoBi cinoBa: auTHHa, 0CYN0BE PO3CJITyBaHHs, BOEHHUI CTaH, KPUMiHAJbHE MPOBAIKEHHH,
HETIOBHOJIITHIl, IOBeHATbHA TTPEBEHILis.
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MODERN PROBLEMS OF THE CAUSATION
OF CRIMINAL OFFENSES AGAINST
THE ENVIRONMENT

Abstract. The purpose of the study is to analyze the problems of causality of criminal offenses against
the environment with the aim of formulating recommendations aimed at preventing and minimizing
illegal actions in the researched area. Research methods are chosen taking into account the set goal
and objectives of the research, its object and subject. The methodological basis of the publication was
made up of general scientific and special methods, in particular, analysis and synthesis, abstraction
and generalization, induction and deduction, description, characterization, especially system-structural,
comparative, prognostic methods. Results. Classification of the causes of crime against the environment
was carried out according to the following criteria: according to the level of their action; by sources; by its
content; by nature of occurrence; related to the impact on the natural environment and related to illegal
use of nature. The following main determinants of criminal offenses against the environment have been
identified and investigated: the predominance of anthropocentric ideas in the social sphere; insufficient
level of independence and funding of state nature protection structures; insufficient participation
of civil society and its representatives in the process of adoption by state authorities and local self-
government bodies of environmentally significant decisions; the predominance of economic interests
over environmental interests in human activity; imperfection of the current legislation; high level
of corruption; self-determination of environmental crime. Conclusions. It has been established that
in most cases, a person himself makes the decision to satisfy his interests in a legal or illegal way, to
achieve the desired result. It was established that the main determinant of criminal offenses against
the environment is low costs for compliance with environmental regulations. It was concluded that
a high level of environmental security can be achieved only if the state develops an effective mechanism
aimed at eliminating and neutralizing the determinants of committing criminal offenses against
the environment.

Key words: criminal offenses, environment, causes, determinants, legislation, counteraction.

1. Introduction tal legislation, which requires, among other

In the modern conditions of social devel-
opment, among the priorities of the national
interests of Ukraine, the provision of ecolog-
ically and technogenically safe conditions for
the life of citizens and society, preservation
and restoration of the natural environment is
especially highlighted (Zarzhytskyi, 2020, p. 3).
And this is not accidental, because anthropo-
genic and technogenic load on the environment
leads to an increase in the occurrence of emer-
gency environmental situations, harms people's
health, and causes losses in the economy.

Among the main factors of negative impact
on the state of the environment, as before, there
are still violations of the current environmen-
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things, the implementation of its criminal law
protection. This, in turn, creates an ever-in-
creasing environmental threat, both nationally
and internationally.

Effective counteraction to environmental
crime is impossible without successive planned
and coordinated actions united by one concept,
since phenomena that have signs of systemic
nature, including environmental crime, require
a systematic approach to overcome them (Tur-
lova, 2017, p. 143).

The above testifies to the relevance
of the chosen topic of the publication, the impor-
tance and timeliness of research devoted to
the nature of criminal offenses against the envi-
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ronment and the reasons for their commission,
with the aim of developing a system of preven-
tive measures in the researched area.

In domestic criminological science, con-
siderable attention traditionally paid to
the issue of defining the conceptual founda-
tions of combating crime. Firstly, we should
point out the scientific achievements of such
criminologists as O.M. Bandurka, V.V. Golina,
O.M. Humin, L.M. Davydenko, I.M. Danshin,
A.P. Zakalyuk, O.M. Dzhuzha, O.G. Kelman,
T.V. Kornyakova, O.M. Kostenko, O.M. Litvak,
O.M. Litvinov and others.

Recognizing the importance of the works
of these authors, we consider the study of mod-
ern problems of causality of criminal offenses
against the environment to be relevant and wor-
thy of in-depth study.

We aim to analyze the problems of causal-
ity of criminal offenses against the environ-
ment, which will contribute to the develop-
ment of recommendations aimed at preventing
and minimizing illegal actions in the researched
area. Scientific and research tasks are defined
by the purpose of the scientific article: to char-
acterize theoretical ideas about the causality
of crimes in the field of the environment; to
carry out a scientific analysis of the main deter-
minants of crime against the environment in
Ukraine.

The research methodology is chosen
taking into account the set goal and tasks
of the research, its object and subject. The
methodological basis of the publication was
the dialectical method, which contributed to
the study of environmental crime and the main
reasons that lead to the commission of illegal
acts in the field of the environment. Also, in
the scientific article, general scientific and spe-
cial methods were used, which made it possi-
ble to optimally take into account the specifics
of the object and the subject of research. In
particular, analysis and synthesis, abstraction
and generalization, induction and deduction,
description, characterization, system-struc-
tural, comparative and prognostic methods
contributed to the development of a classi-
fication of the causes of committing crimes
against the environment, and the identification
of the main ones.

2. Theoretical ideas about the causality
of environmental crimes

Criminal offenses against the environment
can be defined as acts prescribed by the criminal
law that encroach on the environment and its
components, on the ecological safety of the pop-
ulation and territories, and consist in the direct
illegal use of natural objects or in the illegal
influence on them, which leads to negative
changes in the state and environmental qual-

ity. Such criminal offenses have as their generic
object social relations that ensure the protec-
tion of the natural environment, the protec-
tion of the safe ecological state of the biosphere
(Murikhin, 2018, p. 53).

Criminal offenses against the environment
are usually considered to be offenses without
a "direct" victim — damage is caused primarily to
the environment and its components, which for
obvious reasons cannot independently actively
defend their interests in legal proceedings.
However, such illegal actions, causing damage
to the environment, destroy the biological basis
of life and existence of humans and other living
beings.

Mass destruction of plant or animal life,
poisoning of the atmosphere or water resources,
as well as the commission of other actions that
can cause an ecological disaster, is defined by
the concept of "ecocide”. According to interna-
tional law, facts of purposeful negative impact on
the natural environment, including during hos-
tilities, fall under ecocide. A particularly severe
form of ecocide is military ecocide - the violation
of human habitat ecosystems as a result of hos-
tilities aimed at achieving a military and polit-
ical goal (Machlis & Hanson, 2008, p. 732). In
the context of the commission of such criminal
offenses in the conditions of war, O. Stegnii car-
ried out their division according to the criteria
of: 1) direct damage to the surrounding natural
environment and 2) man-made direction asso-
ciated with the violation of ecological safety for
living nature and humans (Stegnii, 2022, p. 79).

The problem of causation in criminology is
important not only for theory, but also for prac-
tice, asit makes it possible to fight crime not only
by the forces of law enforcement agencies, but
also by using economic, social and other levers
that society and the state can dispose of (Moi-
seienko, 2020, p. 50). As noted by A. Zakalyuk,
the determination of crime is the whole set
of phenomena, processes, facts, manifestations
with which it is interconnected and by which it
is conditioned (Zakaliuk, 2007, p. 187).

Based on general doctrinal ideas about
the classification of the causes of crime,
the causes of criminal offenses against the envi-
ronment can be classified according to their
level of action: general causes; causes of certain
types of crime (special criminological); reasons
for specific criminal offenses; by sources: inter-
nal, external (of an international, transnational
nature); by content: socio-psychological (most
causes of crimes lie in the criminal's psychol-
ogy); socio-economic; political; ideological,
educational; legal; organizational and manage-
rial; by the nature of occurrence: objective, sub-
jective, mixed (most of these reasons have both
an objective and a subjective nature).
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We can also single out the reasons for com-
mitting criminal offenses against the environ-
ment: 1) related to the impact on the natural
environment; 2) related to illegal use of nature.
In our opinion, such a classification, due to its
multifaceted nature, requires detailed attention
within the limits of a separate scientific article.

In general, we can state that one way or
another, most of the causes of criminal offenses
against the environment are concentrated in
the organizational, technical and legal spheres.
The causal complex of crime against the envi-
ronment in Ukraine is no exception in this
regard.

3. Characteristics of the main determi-
nants of environmental crimes

The number of objective and subjective
determinants that affect a person is so great
that it is hardly possible to fully consider them.
A complex of factors determines each offense
against the environment. Given the variety
of forms of committing such offenses, it is impos-
sible to cover all the causal links of the specified
illegal acts and to carry out their in-depth anal-
ysis. We describe the main determinants of envi-
ronmental crime.

1. Beliefs, views, ideals, principles, value ori-
entations. At the worldview level, it is possible
to identify general, universal ideas and value
attitudes that determine the model of illegal
behavior in the environmental sphere, and mea-
sures of responsibility applied to offenders.

Many Ukrainians still do not feel their
responsibility for the state of the environment;
they are characterized by social infantilism.
People tend to shift responsibility to govern-
ment officials at all levels who are empowered to
protect the environment.

2. Organizational and managerial causal
relationships.

State regulation provides for the implemen-
tation of comprehensive measures in the field
of environmental policy with the aim of stream-
lining them, establishing general norms and rules
of social behavior for the protection of living
and non-living nature of the environment, pro-
tecting the health and life of the population,
organizing and maintaining the rational use
and reproduction of natural resources. Under
the condition of effective functioning of state
regulation, the need for direct intervention
of the state and its institutions in the activities
of environmental structures is included (Lazor,
2004, p. 8-9).

Under such conditions, it is extremely
important that the adoption and implementa-
tion of the state environmental policy is carried
out in compliance with the ecological, social,
humanitarian, ecological and legal principles
of preservation, reproduction and improvement
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of the natural environment, safe and favorable
for the health and life of the citizens of Ukraine
(Zarzhytskyi, 2020, p. 8).

The insufficient level of financing of state
nature protection structures can lead to signif-
icant negative consequences for the environ-
ment. The problem of ensuring the independence
of the activities of state environmental protec-
tion structures, which guarantee the interests
of society, is relevant in all countries. In states
with democratic regimes and free market rela-
tions, the probability of lobbying by large cor-
porations and high-ranking representatives
of elites remains quite high.

In many countries, wealthy and influential
groups prevent the adoption of legislation that
would meet higher environmental standards, in
particular in terms of granting additional con-
trol powers to environmental protection struc-
tures. Thus, in one of the reports of the inter-
national analytical center Influence Map, for
example, there was evidence of lobbying by
the largest oil companies for measures aimed
at supporting policies against global warming.
Such oil giants as ExxonMobil, Shell, Chevron,
BP and Total spend almost 200 million dollars
a year, including actively using the possibil-
ities of social networks, to block the adoption
of political decisions and their compliance with
bills to combat climate change (Laville, 2019).

3. Insufficient participation of civil society
and its representatives in the process of adop-
tion of environmentally significant decisions
by state authorities and local self-government
bodies. Despite the fact that this kind of public
participation is declared, unfortunately, in many
countries, citizens do not actually feel involved
in the decisions made at the state and municipal
levels that affect the environment. On the one
hand, this is due to the lack of desire to take
an active civic position on environmental issues,
on the other hand, in some cases, citizens are
deliberately prevented from participating in con-
sideration of environmentally significant issues.

The development of the Internet and its
widespread distribution are becoming import-
ant factors that ensure that citizens receive
environmentally relevant information.

In 1998 was adopted the Convention
of the European Economic Commission
of the United Nations "On access to informa-
tion, public participation in decision-mak-
ing and access to justice in matters related to
the environment" (Konventsiia Yevropeiskoi
Ekonomichnoi Komisii OON "Pro dostup do
informatsii, uchasti hromadskosti u pryiniatti
rishen ta dostup do pravosuddia z pytan, shcho
stosuietsia navkolyshnoho seredovyshcha").
Participating states undertook to guarantee
a responsible approach and transparency in
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the process of making environmentally signif-
icant decisions. The mentioned convention
contains a significant potential for novelty,
and the perception of its approaches by national
legal systems requires not only the adoption
of new laws, but also, which is much more diffi-
cult, the revision of a number of established legal
concepts, the internal conviction of law enforce-
ment officers, whose competence includes mak-
ing environmentally significant decisions.

4. Economic causal relationships. The main
cause of environmental criminal offenses is
the predominance of economic interests over
ecological ones. Most of the world’s economy is
based on the exploitation of natural resources.
Unfortunately, legislative measures do not suf-
ficiently provide the necessary balance. There
is a direct relationship between the strictness
of legislation in the field of environmental pro-
tection and economic benefits for violators.

In Ukraine, the costs associated with
the risk of prosecution are lower than the costs
of compliance with environmental regulations.
In addition, this, in our opinion, is the main
factor determining offenses against the envi-
ronment. Legal costs and fines imposed on large
corporations, which are found guilty of the most
large-scale and "resonant” environmental pollu-
tion, are usually incomparable to their profits.

At the same time, it should be noted that
the ecological crisis can be overcome only when
an ecological reform is carried out along with
an economic one, when ecological requirements
are introduced into all links of the economic
reform, and the protection of nature is perceived
as an opportunity to further increase the eco-
nomic power of the state. Natural resources
should be considered as national economic
resources used in production. In addition, they
have a corresponding cost that needs to be com-
pensated. This approach of the state will allow
balancing the policy of use and reproduction
of natural resources (Kruk, 2006, p. 268—269).

5. Imperfect legislation.

The object of environmental offenses is
social relations related to the preservation
and provision of the proper state of the environ-
ment, available at this stage of the development
of society, which meets modern requirements,
their legal forms and material and resource
basis. These social relations are regulated by
the norms of environmental law (Zarzhytskyi,
2020, p. 100).

On the one hand, the foundations of legisla-
tion aimed at ensuring and protecting the envi-
ronmental rights of citizens have been formed in
Ukraine; the need to implement environmental
protection laws is declared at all levels of state
power. On the other hand, many norms are not
applied in practice, and some environmental

problems that require separate legal regulation
are generally ignored.

A high negative anthropogenic load on nat-
ural resources, which has an extremely adverse
effect on the environment, often becomes possi-
ble due to violations of environmental legisla-
tion, which in some cases acquire such a threat-
ening scale that they require the application
of criminal law measures.

It is also necessary to take into account
the fact that persons who commit criminal
offenses in the investigated area have the abil-
ity to transform their methods of illegal activity
and easily adapt to new socio-economic condi-
tions. Considering this, the slowness of the leg-
islator in the environmental field can have cata-
strophic consequences.

6. A high level of corruption is the basis for
the growth of environmental crime. The gener-
ally recognized connection between corruption
and other types of crimes, in particular those
committed in the field of the environment.

Corruption in the environmental sphere can
manifest itself in various forms: the use of forged
or illegally issued permits, licenses and certifi-
cates; approval of project documentation for
potentially dangerous objects or a risky type
of activity, which contains information that
does not correspond to reality; illegal trade in
various types of flora and fauna; environmental
protection structures ignoring illegal activities
that harm the environment, etc.

I. Horodetska singled out the following
main groups of reasons for the unsatisfactory
level of functioning of the state control sys-
tem in the field of environmental protection:
structural and functional in nature (imperfect
organizational structure of control subjects,
duplication of supervisory (control) func-
tions by central executive authorities, lack
of proper coordination of their activities regard-
ing monitoring environment and harmoniza-
tion of legislation); of an information nature
(lack of effective state monitoring of the state
of the environment, unified electronic regis-
ters of natural resources, unsatisfactory level
of information exchange and access to informa-
tion about the state of the environment and its
objects); resource-providing nature (low level
of financial, technical and personnel potential)
(Horodetska, 2019, p. 196).

7. Self-determination of environmental
crime. Crime as a relatively separate social
system (subsystem), characterized by self-de-
termination and self-reproduction (Dromin,
2010, p. 13).

Environmental crime is traditionally recog-
nized as one of the most latent types of crime.
People rarely report environmental crimes to
the police. This can be explained by the spe-
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cifics of victimization and the specifics of sub-
jects who commit illegal environmental offenses
that cause significant damage. The high level
of impunity for acts that cause significant dam-
age to the environment, as well as the inconsis-
tency and inadequacy of punishment measures,
determine the commission of new criminal
offenses against the environment.

The determination of environmental crime
is not limited to the considered reasons. In
most cases, a person himself makes the decision
to satisfy his interests, to achieve the desired
result, in a legal or illegal way.

4. Conclusions

The causes of crime against the environment
can be classified according to the level of their
action; by sources; by its content; by nature
of occurrence; related to the impact on the natural
environment and related to illegal use of nature.

The main determinants of criminal offenses
against the environment include: predominance
of anthropocentric views in the social sphere;
insufficient level of independence and funding
of state nature protection structures; the inert-
ness of civil society in the process of making eco-
logically significant decisions by state authorities
and local self-government bodies; the predom-
inance of economic interests over environmen-
tal interests in human activity; imperfection
of the current legislation; high level of corrup-
tion; self-determination of environmental crime.

The main factor determining crimi-
nal offenses against the environment is that
the costs associated with the risk of prosecution
in Ukraine are significantly lower than the costs
of compliance with environmental regulations.
An adequate level of environmental security can
be achieved only if the state develops an effec-
tive mechanism aimed at eliminating and neu-
tralizing the determinants of committing crimi-
nal offenses against the environment.
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CYYACHI IPOBJIEMU TIPUYNHHOCTI KPUMIHAJIbHUX
ITPABOIIOPYIIEHD ITPOTU JOBKIJIJIA

Awuorauisi. Mema 10C/1iIKeHHS 110JIATa€ B aHaIi31 po0GieM MPUYUHHOCT]I KPUMIHAJIBHUX [IPABOTIOPY-
IIEeHb TIPOTH IOBKLILJIS 111 POPMYJTIOBAHHS PEKOMEH/IAILii1, CIIPSIMOBAHUX HA HEJIOMYIIEHHS, MiHiMi3aIliio
MPOTUITPABHUX il y J0CTiKyBaHiii chepi. Memoodu docaidcenns obpani 3 ypaxyBaHHsIM MOCTABJICHOT
MeTH i 3aBJlaHb JOCJI/IKEeHHS, [ioro 06’ekTa Ta npeamera. Metogooriube miarpyHTst mybmikaiii craHo-
BUJIV 3araJlbHOHAYKOBI Ta CIeI[iaibHi METO/IM, 30KpeMa aHasli3 i cuHTe3, abcTparyBaHHs i y3araabHeHH T,
THIYKILS 1 JIeIyKITist, OMUC, XapaKTePHCTUKA, CIEIiaTbHO CUCTEMHO-CTPYKTYPHUH, MOPiBHSJIBHUH, TTPO-
THOCTUYHUH MeTon. Peayavmamu. 3niticHeno kiaacugikalio TPIYIH 37T0YUHHOCTI TPOTH OBKIJIIS 32
TAKUMU KPUTEPISIMU: 32 PIBHEM IX JIil; 32 JpKepeJaMu; 32 3MiCTOM; 32 IPUPOJIOI0 BUHUKHEHHS; MTOB sI3aHi
3 BIUIBOM Ha IIPUPO/IHE CePEe/IOBUIIIE Ta TI0B’43aHi 3 He3aKOHHUM IIPUPOJIOKOPUCTYBaHHAM. Brokpemiie-
HO Ta JIOCJI/KEHO TaKi OCHOBHI Je€TePMiHAHTH KPUMiHAJBHUX TIPABOTIOPYITEHD TIPOTH JOBKIJII: TIepe-
BayKaHHs aHTPOIOIEHTPUYHUX ijiell y colliayibHill cdepi; HepoCTaTHIN PiBeHb He3aJMeKHOCTI Ta (iHaH-
CyBaHHA JIePKaBHUX [TPUPOZOOXOPOHHUX CTPYKTYP; HEAOCTATHS Y4acTh IPOM/IIHCBKOTO CYCIIJIbCTBA
1 FI0TO TIPEZICTABHUKIB Y TIPOIIeCi MPUHHATTS OpTaHAMHU /IeP;KaBHOI B Ta MIiCIIEBOTO CAMOBPSITYBaHHS
€KOJIOTIYHO 3HAYMMUX PillleHb; TIePeBaKAHHA B iSJIbHOCTI JIIOJMHI eKOHOMIUHUX 1HTEPeCiB HaJl eKO0JIO-
TIYHIME; HEJIOCKOHAJIICTD YMHHOTO 3aKOHO/[ABCTBA; BUCOKUIT PiBeHb KOPYIIILii; caMOjIeTepMiHallisl €K0JI0-
riunoi smounnnocti. Bucnosxu. Beranosneno, mo B GinbmocTi BUMaaKiB ocoba cama puiiMae pilmeHns,
3aKOHHUM ab0 MPOTUIIPABHUM CIIOCOOOM 3aI0BOJIBHUTU CBOI iHTEPECH, HOCATTU GaKaHOTO Pe3yJIbTaTy.
KoncraroBano, 1110 OCHOBHUM JIeTEPMiHAHTOM KPUMiHAJIBHUX [PABONOPYIIEHD TPOTH JIOBKIJIJIS € HU3bKI
BUTPATH HA TOTPUMAHHS eKOJOTIYHIX HOPMATHBIB. 3POOIEHO BUCHOBOK, 10 BUCOKOTO PiBHST €KOJIOTIIHOT
Ge3reKy MOKHA JIOCSTTH JIUIIE B pasi BUPOOJIEHHsI IEPKAaBOI0 eheKTHBHOIO MEXaHI3MY, CLIPSIMOBAHOTO HA
YCYHEHHS Ta HEHTPAJi3alliio IeTePMiHAHT YYMHEHHST KPUMiHAJIBbHIX TIPABOTIOPYIIEHb TIPOTH JIOBKIJIJIS.

KuouoBi cioBa: KpuMiHaJIbHI 1TPABOTIOPYIIEHHS, JOBKIJIS, TPUYUHH, JeTePMiHAHTH, 3aKOHO/IaB-
CTBO, TIPOTUIIA.
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PROBLEMATIC ISSUES OF PROVISIONAL
SUSPENSION OF A JUDGE FROM
ADMINISTRATION OF JUSTICE DUE

TO CRIMINAL LIABILITY

Abstract. Purpose. The purpose of the article is to identify the problematic issues of provisional
suspension of a judge from the administration of justice due to criminal liability and to determine the ways
to resolve them. Results. The article determines that one of the problems in the field of criminal procedural
relations is the issue of bringing to criminal liability persons holding a particularly responsible position,
including judges. However, in addition to direct prosecution, the pre-trial investigation also addresses
the issue of provisional suspension of a judge from the administration of justice due to criminal liability. A
legal state shall ensure that the criminal proceedings against these individuals do not violate constitutional
principles, including the equality before the law and courts. This procedure should protect the individual,
society, and the state, as well as create an enabling environment for the detection of crimes, exposure
of perpetrators and their conviction, that requires the procedure for implementing these guarantees to be
clearly regulated by appropriate legal provisions. One of the problems in the field of criminal procedural
relations is the issue of bringing to criminal liability persons holding a particularly responsible position,
including judges. However, in addition to direct prosecution, the pre-trial investigation also addresses
the issue of provisional suspension of a judge from the administration of justice due to criminal liability.
Conclusions. The author concludes that the provisional suspension of a judge from the administration
of justice due to criminal liability has a number of problematic aspects: it is questionable whether the High
Council of Justice should be vested with the function of making a decision on suspension of a judge from
the administration of justice; the issue of appealing against a judge's decision to apply this measure, as well
as the procedure for appealing against a decision by the Prosecutor General or his/her deputy to refuse
to apply it, remains unresolved; the procedure for applying this measure to judges holding administrative
positions is not regulated. The criminal procedure legislation does not provide for a separate procedure for
the suspension from office of a judge of the Constitutional Court of Ukraine.

Key words: judge, criminal liability, provisional suspension from administration of justice, regulatory
framework, mechanism, problems of implementation.

1. Introduction

One of the problems in the field of criminal
procedural relations is the issue of bringing to
criminal liability persons holding a particularly
responsible position, including judges. However,
in addition to direct prosecution, the pre-trial
investigation also addresses the issue of provi-
sional suspension of a judge from the admin-
istration of justice due to criminal liability.
A legal state shall ensure that the criminal
proceedings against these individuals do not
violate constitutional principles, including
the equality before the law and courts. This pro-
cedure should protect the individual, society,
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and the state, as well as create an enabling envi-
ronment for the detection of crimes, exposure
of perpetrators and their conviction. This estab-
lishes guarantees for the implementation of legal
provisions (Udalova and Babii, 2010, p. 4), but
the implementation of these guarantees should
be clearly regulated by appropriate legal pro-
visions. In particular, the existing procedure
for the provisional suspension of a judge from
the administration of justice due to criminal
liability raises a number of problematic issues:
does the suspension of a judge from the admin-
istration of justice entail his or her automatic
removal from the administrative position held
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2/2023
CRIMINAL PROCESS

in the court? And vice versa, can a judge be
removed from his or her administrative position
in case of criminal prosecution without being
suspended from the administration of justice?
It also seems that the provision on the possibil-
ity of appealing against the decision of the High
Council of Justice to apprehend or detain a judge
was not introduced by chance. On the one hand,
the High Council of Justice seems to have per-
formed its work in good faith within the scope
of its powers and agreed to apply the said meas-
ure of restraint to the judge who has violated
the requirements of criminal law. On the other
hand, the judge cancels the decision of the High
Council of Justice on appeal and thereby com-
pletely neutralises the activity of this high col-
legial independent body of justice in this part.
The above has given scholars grounds to argue
that these provisions of the Law of Ukraine "On
the High Council of Justice" contradict cer-
tain provisions of the CPC of Ukraine in terms
of the possibility of appealing against the deci-
sion of the High Council of Justice to grant
consent to the detention of a judge, and the pro-
visions on the possibility of appealing against
the decision to grant consent to the apprehen-
sion of a judge are not provided for by the CPC
at all (Fedchenko, Luchko, 2017, p. 180). These
and other issues give rise to a number of prob-
lematic issues of the said mechanism of suspen-
sion of a judge that require appropriate research.

Scholars who have conducted research
in this area have identified certain problems
of provisional suspension of a judge from
the administration of justice. B.M. Fedchenko
and O.A. Luchko argue that the legislative posi-
tion on the possible appeal against the decision
of the High Council of Justice to grant con-
sent to the apprehension or detention a judge
is not clear, provided that the decision made
on this appeal is final and not subject to fur-
ther appeal (Fedchenko, Luchko, 2017, p. 180).
PD. Arlanova and S.V. Zavada believe that
the issue of suspending judges from the admin-
istration of justice should be resolved only with
the participation of the court, that is, the issue
should be resolved exclusively by the Supreme
Court of Ukraine and argue that the approach
regulated in the legislation of Ukraine to
resolving the issue of suspension of judges
from the administration of justice contradicts
the European principles of justice, since the case
law of the ECHR proceeds from the fact that
one of the key aspects of the rule of law is a clear
control by the courts over the interference
of the executive branch in the life of a person
(Arlanova, 2017, pp. 148-149). S.V. Hladii
proposes to establish a Disciplinary Court
of Ukraine, which would deal with issues
related to the activities of judges, including

their suspension from the administration of jus-
tice (Hladii, 2014, p. 65). Thus, it can be stated
that the problems of regulating the provisional
suspension of a judge from the administration
of justice have not been systematised in a com-
prehensive manner.

The purpose of the article is to identify
the problematic issues of provisional suspension
of a judge from the administration of justice due
to criminal liability and to determine the ways
to resolve them.

2. The regulatory framework for a provi-
sional suspension of a judge from administra-
tion of justice due to criminal liability

According to the CPC of Ukraine,
Article 154, part 3, the issue of suspension from
office of persons (judges and judges of the Con-
stitutional Court of Ukraine) appointed by
the President of Ukraine is decided by the Pres-
ident of Ukraine on the basis of a motion by
the prosecutor in accordance with the man-
ner established by law. Pursuant to Article 80
of the Law of Ukraine "On the Judicial System
and Status of Judges", the President of Ukraine
appoints judges on the basis of and in the scope
of a proposal by the High Council of Justice,
without verifying compliance with the require-
ments for candidates for the position of judge
and the procedure for selecting or evaluating
candidates. The President of Ukraine issues
a decree on the appointment of a judge no later
than thirty days after receiving the relevant
submission from the High Council of Justice.
Moreover, the above rules are general. Special in
this case is Article 155-1 of the CPC of Ukraine,
which provides that the decision to temporar-
ily suspend a judge from the administration
of justice due to criminal liability is made by
the High Council of Justice on the basis of a rea-
soned motion of the Prosecutor General or his/
her deputy in the manner established by law.
That is, this happens on the basis of an appli-
cation from an official who is responsible for
notifying a judge of suspicion, namely the Pros-
ecutor General or his/her deputy. This proce-
dure is regulated comprehensively in the Rules
of Procedure of the High Council of Justice. For
example, in accordance with clause 19.1 (Chap-
ter 19 of the Rules), a judge may be suspended
from the administration of justice by a deci-
sion of the Council: a) due to criminal liability;
b) when undergoing a qualification assessment;
¢) as a matter of a disciplinary sanction. For this
purpose, the Prosecutor General or his/her dep-
uty submits a motion to the High Council of Jus-
tice regarding a judge who is a suspect, accused
(defendant) at any stage of criminal proceed-
ings. The motion shall be well-reasoned and be
in line with requirements, namely, include: short
statement on circumstances of the criminal
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offence with regard to which the motion is being
filed; legal qualification of the criminal offence
with reference to the article (part of the arti-
cle) of the law of Ukraine on criminal liability;
a statement of circumstances giving grounds
to suspect or accuse the judge of committing
a criminal offence with reference to the circum-
stances; the name of the court where the judge
holds office; a statement of circumstances pro-
viding grounds to believe that the judge while
holding the office will destroy or counterfeit
items and documents that are of significant
importance for the pretrial investigation, by
illicit means will influence witnesses and other
participants of the criminal proceedings or
unlawfully hinder the criminal proceedings
in other way; a list of witnesses that the pros-
ecutor considers necessary to be interrogated
when the motion is reviewed (Rules of Pro-
cedure of the High Council of Justice, 2017).
In addition, the motion shall be added with
copies of the materials supporting arguments
of the motion, together with the documents con-
firming that the judge was provided with a copy
of the motion and the supporting materials. Fail-
ure to comply with at least one of these require-
ments is grounds for returning the motion. The
ruling to return the motion shall not be subject
to appeal. However, the return of a motion shall
not hinder a repeated motion to the Coun-
cil according to the general procedure after
the drawbacks are ousted (Rules of Procedure
of the High Council of Justice, 2017).

However, the analysis of the current legisla-
tion does not reveal whether the procedure for
returning a motion that does not meet the legal
requirements is a right or a duty of the High
Council of Justice. In addition, neither the Rules
of Procedure of the High Council of Justice
nor the CPC of Ukraine specify the timeframe
within which the motion is returned to the sub-
mitter of the motion after the inconsistency is
established. This motion shall be reviewed by
the Council without delay but no later than
seven days after the date of its receipt. The
submitter of the motion, as well as the judge in
respect of whom it was submitted to the High
Council of Justice, shall be notified of the date,
time and place of review of the motion no later
than three calendar days before the Council
session, and the notice of review of the motion
shall be immediately published at the official
website of the Council. Failure of the judge,
his/her representative, the Prosecutor Gen-
eral or his/her deputy, or a prosecutor author-
ised by either of the two to attend the session
of the Council, provided they were properly
notified of the date, time and venue of the ses-
sion, shall not preclude the motion from being
reviewed (Rules of Procedure of the High
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Council of Justice, 2017). This is done regard-
less of the validity of the reasons for the absence
of these participants. Allowing for the above
legislative requirements, we see that the judge's
explanation of the circumstances set out in
the motion is not a prerequisite for continuing
the procedure for reviewing the motion. That
is, the judge may either provide explanations
in writing, express his/her position, or refuse to
provide any explanations at all. If the judge, duly
notified of the date, time and place of review
of the motion, does not appear for its review,
but provides written explanations, they are
announced in a mandatory manner. The posi-
tion of the submitter of the motion is heard only
if he or she appears at the hearing. In addition,
when reviewing a motion for the provisional
suspension of a judge from the administration
of justice, the Council has the right to hear any
person or examine any materials that matter for
deciding upon the suspension of the judge from
the administration of justice (Rules of Proce-
dure of the High Council of Justice, 2017).

In addition, the Rules of Procedure
of the High Council of Justice do not stipulate
what circumstances the Council shall estab-
lish and consider when reviewing a motion
for provisional suspension of a judge from
the administration of justice, as well as make
a decision based on the results of its review.
We believe that the Council should be guided
by the general requirements of Article 157
of the CPC of Ukraine, namely: to refuse to sat-
isfy the motion for suspension from the admin-
istration of justice unless the prosecutor proves
prove existence of reasonable grounds to believe
that this measure is necessary to stop a crimi-
nal offence, stop or prevent unlawful behaviour
of a suspect or accused who, while in office,
may destroy or counterfeit items and docu-
ments that are of significant importance for
the pretrial investigation, by illicit means will
influence witnesses and other participants
of the criminal proceedings or unlawfully hin-
der the criminal proceedings in other way.
When deciding on this issue, the Council shall
consider the following circumstances: the legal
grounds for suspension from the administration
of justice; sufficiency of evidence indicating that
the person has committed a criminal offence;
effects of suspension from the administration
of justice for other persons (Criminal Procedure
Code of Ukraine, 2012).

Therefore, following the review
of the motion, the Council may make one
of the following decisions: to return the motion
due to non-compliance with the requirements
of the Law; to provisionally suspend the judge
from administering justice due to criminal lia-
bility; to dismiss the motion.
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3. Particularities of the procedure for
deciding on provisional suspension of a judge
from administration of justice due to criminal
liability

The decision of the Council on the suspen-
sion shall contain the suspension term, which
may not exceed two months. At the trial stage
of proceedings, a term of suspension shall be set
before a verdict of the court enters into force or
criminal proceedings are closed. The resolution
part of the decision shall be announced to those
present at the session. Copies of the Council's
decision shall be sent to the Prosecutor General
or his/her deputy, the judge in respect of whom
the decision was made, no later than seven
working days (Rules of Procedure of the High
Council of Justice, 2017).

As for the implementation of this deci-
sion, the judge is considered suspended from
the administration of justice from the moment
the Council issues a ruling on this. Therefore,
on the day of the Council's decision, the Chair-
person of the court where the suspended judge
holds office shall be notified of the decision. The
notification shall take place by means of official
communication: e-mail and/or fax (telefax)
of the respective court, via the Integrated Data-
base of E-mails, fax (telefax) numbers of author-
ised persons/bodies and data of the official
web-portal "The Judiciary” (Rules of Proce-
dure of the High Council of Justice, 2017). If
the criminal proceedings against the judge are
subsequently closed, the decision to suspend
a judge from office shall be discontinued even
if the term for which it was imposed has not
expired.

Further extension of the term of provi-
sional suspension of a judge from the adminis-
tration of justice may not exceed two months,
and if the indictment is submitted to the court,
it shall be until the end of the court proceed-
ings (Rules of Procedure of the High Council
of Justice, 2017). For this purpose, the Prose-
cutor General or his/her deputy shall apply no
later than ten days before the expiry of the term
for which the judge was suspended. The general
procedure for deciding on a motion to extend
the suspension is the same as for deciding on
the first motion, that is, on the provisional
suspension of a judge from the administration
of justice. However, it is specific, in particular,
it states that a motion to extend the provisional
suspension of a judge shall prove that the cir-
cumstances that provided grounds for his/her
provisional suspension from the administra-
tion of justice continue to exist, and the pros-
ecution was unable to reach goals justifying
the provisional suspension by other means while
the previous decision was effective. Accordingly,
the High Council of Justice, when considering

this motion, shall establish: the circumstances
providing the grounds for the provisional sus-
pension from the administration of justice con-
tinue to exist; whether the prosecution was una-
ble to reach the goals justifying the provisional
suspension from the administration of justice
by other means during the validity of the previ-
ous decision was effective (Rules of Procedure
of the High Council of Justice, 2017). There-
fore, only in the presence of these two circum-
stances in the aggregate, the Council decides to
extend the suspension.

A repeated motion by the Prosecutor Gen-
eral or his/her deputy for provisional suspension
of a judge from the administration of justice, as
well as a motion for extension of such suspen-
sion, due to criminal liability within the same
criminal proceedings, if the Council has already
made a decision on the merits of this issue, is
not allowed, except for cases where the previous
decision adopted by the Council is reversed by
a court (Rules of Procedure of the High Council
of Justice, 2017).

With regard to these issues, it should
be assumed that the provisional suspension
of a judge from the administration of justice
as a measure to ensure criminal proceedings is
aimed at preventing a suspect or accused from
performing his or her official duties for a cer-
tain period of time. This is done in order to stop
a criminal offence, to stop unlawful behaviour,
to prevent unlawful behaviour of a person who,
while in office, can destroy or counterfeit items
and documents that are of significant impor-
tance for the pretrial investigation, by illicit
means will influence witnesses and other par-
ticipants of the criminal proceedings or unlaw-
fully hinder the criminal proceedings in other
way (Tatsiia, Hroshevoho, Kaplinoi, Shylo,
2013, p. 256; Farynnyk, 2014, p. 163). In a nar-
rower sense, it is a measure to ensure criminal
proceedings, implying temporary, forced pre-
vention of an official from performing his/her
functional duties and applied to a person sus-
pected or accused of committing a crime (Kova-
lenko, Udalova, Pysmennyi, 2013, p. 200).
Therefore, we believe that in order to prevent
possible influence on the part of the judge on
the pre-trial investigation against him/her, he/
she should be completely removed from per-
forming any official duties.

As for the suspension from office
of a judge of the Constitutional Court
of Ukraine, according to the Law of Ukraine
"On the Constitutional Court of Ukraine",
Article 9, Part 2, the President of Ukraine,
the Verkhovna Rada of Ukraine and the Con-
gress of Judges of Ukraine appoint six judges
of the Constitutional Court of Ukraine each.
Meanwhile, the question arises as to how to
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suspend the judges of the Constitutional Court
of Ukraine (there are 12 of them left), appointed
by the Verkhovna Rada of Ukraine and the Con-
gress of Judges of Ukraine, since the provision
of the CPC of Ukraine, Article 154, part 3,
refers only to officials appointed by the Presi-
dent of Ukraine. For some reason, the legislator
left this issue unaddressed, which deprives law
enforcement agencies of the opportunity to dis-
miss the latter from office.

It should be noted that the procedure for
granting consent to the application of measures
to ensure criminal proceedings against judges,
compared to people’s deputies, is more or less
clear. Therefore, the procedural mechanism for
granting consent to the application of measures
of restraint against a judge, in our opinion, seems
to be more objective and fairer than in relation
to people’s deputies. The primary argument in
favour of this is that the motion is reviewed by
an independent body, the High Council of Jus-
tice, where thejudgeisnotan official. Inaddition,
the High Council of Justice is composed of var-
ious representatives, namely: ten are elected by
the Congress of Judges of Ukraine from among
judges or retired judges; two are appointed by
the President of Ukraine; two are elected by
the Verkhovna Rada of Ukraine, the Congress
of Advocates of Ukraine, the All-Ukrainian
Conference of Prosecutors, the Congress of Rep-
resentatives of Law Schools and Research Insti-
tutions (Law of Ukraine On the High Council
of Justice, 2016). At the same time, a similar
procedure is carried out by the Verkhovna Rada
of Ukraine in relation to a people’s deputy. This
is the same as if a panel of judges of a separate
court were reviewing a motion or application
for an interim measure in criminal proceedings
against a judge of the same court. Of course,
one can refer to the fact that different political
forces are represented in the Parliament, which
ensures greater objectivity and impartiality
in the review of the motion against a people’s
deputy. Instead, in order to impose a measure
of restraint on a people’s deputy, it is neces-
sary to obtain the consent of the Parliament,
which, in our opinion, is a significant obstacle
to the implementation of these measures, espe-
cially if the motion is made against a people’s
deputy belonging to the ruling majority.

The issue of applying these measures
of restraint toa CCU judge is decided at a special
plenary session of the Court upon the proposal
of the Prosecutor General or a person exercising
his/her powers. This approach seems dubious,
as it raises the question of the ability of CCU
judges to decide on the choice of a measure
of restraint objectively and impartially against
their colleague. In our opinion, it would be
more appropriate to refer this issue to the pow-
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ers of the High Council of Justice, which, firstly,
is an independent constitutional body, and sec-
ondly, is a collegial body.

4. Conclusions

The provisional suspension of a judge from
the administration of justice due to criminal
liability has a number of problematic aspects:
it is questionable whether the High Council
of Justice should be vested with the function
of making a decision on suspension of a judge
from the administration of justice; the issue
of appealing against a judge's decision to apply
this measure, as well as the procedure for
appealing against a decision by the Prosecutor
General or his/her deputy to refuse to apply it,
remains unresolved; the procedure for apply-
ing this measure to judges holding adminis-
trative positions (the Chairman of the Court
and his/her deputy) is not regulated. The crim-
inal procedure legislation does not provide for
a separate procedure for the suspension from
office of a judge of the Constitutional Court
of Ukraine.
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ITPOBJIEMHI IIMTAHHA TUMYACOBOTI'O BIICTOPOHEHHA CY A1
BIJ BHIﬂCHEHH_ﬂ IMPABOCYAA Y 3B’A3KY 3 IPUTATHEHHAM /10
KPUMIHAJBHOI BIAITIOBITAJIbBHOCTI

Awuorauisi. Mema. MeTolo cTatrTi € BHOKpEMJIEHHs IPOOIEMHUX IIUTaHb THMYACOBOTO BIICTOPOHEH-
HS CYAMI BiJ 37IHCHEHHS TPABOCYA/S Y 3BSI3KY 3 NPHUTATHEHHSAM 0 KPUMIHATBHOI BiAMOBIAATbHOCTI
Ta BU3HAYEHHS ILISXiB IX BupiineHHst. Pesyasmamu. Y crarti BUSHAYEHO, 110 OJIHIEW 3 11pobIieM y cepi
KPUMiHAJIBHUX TPOIECYATbHUX BiTHOCUH € MUTAHHS TPUTITHEHHS 0 KPUMiHAJIBHOI BiZMOBiATbHOCTI
0cib, SKi 3aiiMaloTh 0COOIMBO Bi/NIOBIA/bHE CTAHOBUIIE, Y TOMY YMCJI i cyaiB. Ase, Kpim Gesriocepes-
HBOTO TIPUTSTHEHHS, Y TIPOLIECi JI0CYI0BOTO PO3CJIilyBaHHS BUPIIIYETbCS TAKOK MUTAHHS THMYACOBOTO
BiJICTOPOHEHHST CY/ULI BiJl 3/1iiCHEHHS TPABOCY/IS Y 3B'SI3KY 3 IPUTITHEHHSIM /10 KPUMiHAIBHOI Bi/ITOBi-
nanbHocTi. [IpaBoBa JepskaBa IIOBMHHA 3a0€311€YNTH TIOPSII0K MTPOBA/KEHHsT KPUMIHAJIBHOI CIIPABHU I0/I0
X 0cib, SKMi He TOpyIIyBaTUMe KOHCTUTYIIHHNX TIPUHIUINB, 30KpeMa PIBHOCTI BCIX mepej 3aKOHOM
i cyziom. Takuil 10ps/10K MOBUHEH CTOATH HA 3aXKUCTI JIOMHH, CYCITIJIbCTBA, IePKaBH, a TAKOK CTBOPIOBA-
TH YMOBH JIJIsI PO3KPUTTSI 3JI0YMHIB, BUKPUTTS] BUHHUX Ta IX 3aCY/UKEHHS, JIJIS1 4OTO MPOIIEyPa peasisaris
I[UX TapaHTiil MOBMHHA OYTH YiTKO perJjaMeHTOBaHa IIJISIXOM CTBOPEHHS BiMOBIAHUX TIPABOBUX TIPUIIU-
ciB. Bucnogxu. 3po6iieHo BUCHOBOK, 10 THMYACOBE BiJICTOPOHEHHS CY/UIl Bijl 3MIHCHEHHS TPABOCYIS
Y 3B’S13KY 3 IPUTATHEHHSIM /10 KPUMIHAJIBHOI BIAIOBIIAMBHOCTI Ma€ psizi IPOOIEMHKX aCIIEKTIB: CyMHIB-
HUM BUJIAETHCS HAJL/IeHHsT (DYHKINIEIO NMPUUHATTS PillleHHs PO BiJICTOPOHEHHS CY/II Biji 3/ilICHEHHS
paBocy s Buioi pajin mpaBocy yist; 3alIUIIAETbCS HEBUPIMIEHUM MTUTAHHS 110J10 OCKAPKEHHS TPUITHS-
TOTO CY/ZIEI0 PIillIeHHS TIPO 3aCTOCYBAHHSI TAKOTO 3aXO/y, & TAaKOK TOPSIIOK OCKap:KeHHs [eHepaibHUM
POKYPOPOM ab0 HOT0 3aCTYITHUKOM PIillleHHS PO BIIMOBY B OT0 3aCTOCYBaHHI; He YHOPMOBAHUH TOPSI-
JIOK 3aCTOCYBAHHSI TAKOTO 3aXO0/Iy MIOJI0 CY/IIB, SIKi 3aiiMaIOTh aJIMiHiCTPATUBHI MOCAH. ¥ KPUMiHAIbHO-
MY IPOIeCyaTbHOMY 3aKOHOABCTBI He BU3HAUEHO OKPEMIH ITPOoTiecyaabHIH TTOPSIOK BiICTOPOHEHHS Bijt
nocaju ey Koneruryniitnoro Cyny Ykpainm.

KirouoBi cioBa: cy/yis, IPUTSTHEHHST 10 KPUMIHAJIBHOT BiIOBIIA/IbHOCT], THMYACOBE BiJICTOPOHEH-
HsI Bijt 371i{iCHEHHS TIPABOCY/IAS, PErJIaMEeHTallist, MeXaHi3M, TPpobIeMu peasrisaitii.

The article was submitted 17.10.2023
The article was revised 07.11.2023
The article was accepted 28.11.2023

79



2/2023
CRIMINAL PROCESS

UDC 343.1
DOIT https://doi.org/10.32849,/2663-5313/2023.2.13

Iryna Soroka,

PhD in Law, Lecturer at the Department of Criminalistics and Forensic Medicine, National Academy of
Internal Affairs, 1, Solomianska square, Kyiv, Ukraine, postal code 03035, sorokairyna@ukr.net
ORCID: orcid.org/0000-0003-1536-6745

Soroka, Iryna (2023). Tactics of presentation for identification during investigation of property
thefts committed by juveniles. Entreprencurship, Economy and Law, 2, 80-87, doi https://
doi.org/10.32849/2663-5313/2023.2.13

TACTICS OF PRESENTATION FOR IDENTIFICATION
DURING INVESTIGATION OF PROPERTY THEFTS
COMMITTED BY JUVENILES

Abstract. Purpose. The purpose of the article is to highlight the tactics of presentation for
identification during the investigation of property thefts committed by juveniles. Results. The article
identifies the particularities of the tactics of certain investigative (search) actions at the subsequent phase
of investigation, in particular, identification and investigative experiment. The specificity of the subsequent
phase of the investigation, relying on the criminological literature review, is that before it begins,
the investigator has sufficient evidence of the involvement of a particular person in the commission
of a criminal offence. Analysis of criminal proceedings reveals that the most common items presented for
identification were: a) items and documents — 64%; b) suspected juveniles in kind — 54%; c¢) suspects from
photographic images — 21%. The author establishes that the main tactical mistakes made by investigators
in conducting an identification are: lack of proper organisation of an identification — 57%; superficial
preliminary interrogation — 38%; non-use of technical means of recording the procedural action — 19%;
conducting an identification at the subsequent phases of the investigation — 82%; ignoring tactical
recommendations for conducting an investigative (search) action — 17%. The study also emphasises that
the effectiveness of an identification is largely dependent on the preparation for it. These include preliminary
interrogation of the identifying person, during which the possibility of identification is determined.
Conclusions. The identification should be carried out as soon as possible after the investigation is
commenced. In the case of an identification of a juvenile, statisticians should not be students from the same
educational institution as the person being identified. It is advisable to invite teachers, psychologists who
have participated in interrogations, or other persons who are respected by juveniles and can serve as support
for them to participate in the identification. It is also advisable to provide psychological preparation to
juveniles on the content and significance of an identification. If necessary, identifications may be made
from photographs, by voice, etc. This may be due to both security reasons and to avoid the possibility
of disruption of the investigative (search) action by the person being identified.

Key words: theft, juvenile, organisation, tactics, presentation for identification, investigation.

1. Introduction on the basis of the information received prior

The next phase of the investigation of prop-
erty thefts committed by juveniles is usually
associated with the completion of urgent ini-
tial investigative (search) actions, during
which: the main sources of evidence are col-
lected; investigative situations are resolved,;
stories put forward on the basis of analysis
of primary materials are checked; perpetrators
are identified and apprehended. The specific-
ity of the subsequent phase of the investiga-
tion, relying on the forensic literature review,
is that before it begins, the investigator has
sufficient evidence of the involvement of a par-
ticular person in the commission of a crimi-
nal offence. At this phase of the investigation,
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to its commencement and additionally col-
lected, the issues of solving this crime are being
resolved (Gavlo, 1990, p. 19). At the next phase
of the investigation, the investigator begins by
analysing and evaluating the collected factual
data, clarifying the situation, putting forward
appropriate stories and determining the further
direction of the investigation.

Theoretical and practical issues related
to the investigation of theft crimes com-
mitted by juveniles have been addressed by
well-known domestic and foreign scholars in
various fields, in particular: L.P. Bakanova,
V.D. Bernaz, PD. Bilenchuk, V.V. Biriukov,
A.F. Volobuiev, O.Yu. Drozd, O.A. Kyrychenko,

© |. Soroka, 2023
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A.A. Kravchenko, O.V. Kravchuk, M.N. Kurko,
Ye.I. Makarenko, Z.I. Mytrokhyna, H.Ye. Moro-
zov, N.I. Nykolaichyk, S.O. Pavlenko, S.Ye. Pet-
rov, B.V. Romaniuk, V.H. Sevruk, PN. Sydoryk,
S.M. Stakhivskyi, Yu.D. Fedorov, Yu.V. Tsy-
haniuk, M.H. Shcherbakovskyi, A.I. Yuryn,
and others.

The purpose of the article is to highlight
the tactics of presentation for identification
during the investigation of property thefts com-
mitted by juveniles.

2. Methods of presentation for identifica-
tion

The phase of investigation of other peo-
ple's property thefts committed by juveniles is
characterised by investigative (search) actions
aimed at proving involvement in a comprehen-
sive manner. An important factor at this phase is
the possibility of thorough preparation of inves-
tigative (search) actions, a comprehensive
study of the personality of the juvenile offender
and the correct choice of the time of certain
procedural actions. In proceedings on the facts
of theft, a fairly common investigative (search)
action is an identification. An identification is
an investigative action that consists in present-
ing to a witness or other person objects that
they have previously observed for the purpose
of establishing their identity or group affiliation
(Hlibko, Dudnikov, Zhuravel, 2001, p. 314).

According to the methods of presenta-
tion for identification, there are: identification
of living persons in kind; identification of living
persons using non-visual observation; identi-
fication of living persons using video images;
identification of living persons using gait; iden-
tification of living persons using voice; identifi-
cation of living persons using phonogram; iden-
tification using photographic images of objects
(Chaplynskyi, 2007, p. 9).

Due to the sufficient focus on this investi-
gative (search) action in the legal literature, we
believe that it is necessary to emphasise only
key and problematic aspects of its preparation
and conduct for law enforcement officers, con-
sidering the specifics of the criminal offence
under study.

Before the identification, the investigator
needs to conduct thorough preparation. The
latter is considered by the overwhelming major-
ity of criminalists to be the key to the success
of investigative (search) actions. Identifications
conducted in cases of juvenile theft of other
people's property are no exception.

The preparation of the investigative (search)
action includes: additional study of the criminal
proceedings; establishment of general features
of the suspect's appearance; selection of statis-
ticians; organisation of assistance from related
services (Criminal Investigation Department,

district police officers), preliminary interroga-
tion of the person to be identified; investiga-
tor's assessment of the situation from the point
of view of the possibility of conducting an iden-
tification; creation of the necessary conditions
and environment for its conduct; determination
of the necessary set of technical and criminolog-
ical recording devices.

According to K.O. Chaplynskyi, organisa-
tional and preparatory measures for the identifi-
cation should consist of the following elements:
1) preliminary interrogation of the identifying
person (victim, witness); 2) decision-making
on identification; 3) determination of time,
place and method of identification; 4) determi-
nation of the order of presentation for identi-
fication (if there are several offenders); 5) cre-
ation of optimal environment for conducting
this investigative (search) action; 6) determi-
nation of the method of recording the course
and results of the identification; 7) preparation
of the necessary scientific and technical means;
8) ensuring the safety of persons participat-
ing in this procedural action; 9) involvement
(if necessary) of specialists or an interpreter;
10) selection of objects (statisticians) among
whom it is necessary to conduct an identifi-
cation; 11) drawing up a plan for conducting
an identification; 12) involvement of witnesses
(at least two); 13) holding an instructional
meeting (briefing) among all participants in
this investigative (search) action (Chaplynskyi,
2007, p. 14),

The above list of preparatory actions will
fully ensure the quality of the procedural action
under consideration. Therefore, we consider it
necessary to consider the main of these prepara-
tory actions.

Prior to the identification of a suspect,
the person who will identify shall be questioned
about the suspect's appearance. According to
the CPC of Ukraine, article 228, "before present-
ing a person for identification, the investigator,
prosecutor shall find out if the identifying per-
son can identify this individual, interviews him
or her..." (Honcharenko, Nor, Shumylo, 2012).

Following the study by K.O. Chaplyn-
skyi, in 90% of cases, witnesses and victims are
invited to identify the perpetrators of the attack,
the means of committing the crime and other
objects they observed in connection with
the criminal event (Chaplynskyi, 2007, p. 8).

During the interrogation of the person to be
identified, it is necessary to follow the sequence
of presentation of the features of a person's
appearance according to the following scheme:
general physical, anatomical, functional con-
comitant and special features.

It greatly simplifies the description
of appearance features to determine which
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of the famous people (politicians, musicians,
actors) the person whose features are described
resembles. This ensures the formation of a men-
tal image, including that of the investigator,
improves the quality of description and com-
posite portraits, and reduces the time required
to obtain important information.

The expressions and terms used by the inter-
rogator in describing certain features of the sus-
pect cannot be changed by the investigator in
relation to criminological terminology. The tes-
timony is documented verbatim in the record.

It is well known that during perception,
noticeable, special features of people are better
remembered. This requires establishing whether
the person had any such features. If any, what
they were, where they were located on the rel-
evant parts of the body and the circumstances
under which they were seen. In this case, infor-
mation relevant for the search for the perpe-
trator will be obtained. If it is established that
the person's features are on parts of the body
covered by clothing, and their presentation
will require exposure, it is advisable to conduct
an examination.

If the interviewee states that he or she heard
the suspect speak, it is necessary to find out
the pace, use of phrases, terminology, correct-
ness of sentence construction, accent, etc. This
will provide some information about the speak-
er's identity, which will facilitate the search for
him or her.

At the end of the interrogation, it is neces-
sary to find out whether the person can identify
and on what grounds. As a result, I. Kohutych
argues that the purpose of interrogating
the person who will identify is to obtain infor-
mation about the appearance, features and signs
of the object previously observed by that person
and to find out his or her ability to identify it.
After all, if the interrogated person states that
he or she does not remember the signs by which
he or she could identify the object, it is inap-
propriate to conduct this investigative action
(Kohutych, 2004, p. 412).

During the procedural action in ques-
tion, the identifying person may name a num-
ber of features that he or she did not mention
during the interrogation when he or she sees
the previously observed object again. Such a sit-
uation is logically explainable and should not be
regarded as a contradiction between the testi-
mony during interrogation and identification
(Lukianchikov, 1990, p. 27).

A different situation may arise when
a person lists some features in the record but
identifies the person by other features dur-
ing the identification. In this case, reasonable
doubts may arise as to the objectivity of not
only the identification, but also the interroga-
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tion. Therefore, the investigator should make
efforts to ensure that during the interrogation,
if possible, the maximum number of features by
which the person will be able to make an iden-
tification is mentioned. Such a comprehensive
clarification of these circumstances is very
important both for deciding on the expedi-
ency of presenting an object for identification
and for assessing the results of the identifica-
tion (Dzhyha, Baulin, Lukianets, Stakhivskyi,
1999, p. 111).

There are cases when, during interrogation,
a victim or witness cannot describe the objects
he or she observed but claims to be able to iden-
tify them. In this regard, there is a recommenda-
tion in the criminological literature to conduct
the procedural action in question. In addition,
it should be emphasised that the investigator
must make a decision on this allowing for other
circumstances of the criminal proceedings.

3. Particularities of interrogation of a juve-
nile

Special attention of the investigator should
be paid to the interrogation of a juvenile who
will identify. Juveniles may have difficulty
describing the content of what they have seen
and identifying the features of the perpetra-
tors. This is due to age and mental develop-
mental characteristics. Accordingly, this should
not serve as a ground for refusing to conduct
an identification.

If the investigator believes that there is
a high probability of mistaken identification
of another person, it is necessary to make a deci-
sion, including on the refusal to conduct this
procedural action. This is due to the fact that
the suspect and his or her defence counsel will
certainly emphasise their non-involvement in
the crime, arguing that the investigator needs
to work on the involvement of the person iden-
tified during the identification and base their
line of defence on this. False identification can
lead not only to a deterioration of the investiga-
tive situation, but also to the inability to prove
the guilt of this person. This can have particu-
larly negative consequences when the identify-
ing person is a juvenile. The latter may painfully
endure the event, withdraw, refuse to cooperate
with the investigation, etc.

An identification is a unique investigative
action that is never duplicated, which requires
the investigator to carefully prepare for it.
Therefore, O.Ya. Baev argues that it is unac-
ceptable to conduct an identification even after
an operational identification, in particular,
using a photograph of a person who should be
presented for identification in the future. After
all, in this case it can be regarded as a staging
of this important action, which, of course, has
no evidential value (Baev, 1992, pp. 166—167).
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The criminal  procedure legislation
of Ukraine requires that the person to be identi-
fied shall be presented to the identifying person
together with other persons of the same sex in
the number of at least three who do not have
sharp differences in appearance and clothing. To
meet this requirement means that the investiga-
tor shall present at least three persons who do
not have sharp differences for identification.

When proceeding with an identification,
the investigator must ensure that all the require-
ments necessary for conducting this investiga-
tive (search) action are met.

The need to present living persons for iden-
tification may arise in cases where: 1) The sus-
pects were not previously known to the victims
or witnesses, but were observed by them in
connection with criminal events; 2) The sus-
pects impersonate other persons or do not have
documents proving their identity, or have pre-
sented documents that do not belong to them;
3) The victims or witnesses knew the suspects
before, but cannot provide any information
about them (for example, they studied together
in high school but have not seen each other for
20 years) or name them incorrectly; 4) The
identifying person knows the person being pre-
sented to him or her and correctly names them,
but the latter denies the fact of acquaintance
(Chaplynskyi, 2007, p. 29).

The law establishes only the minimum num-
ber of persons for the identity parade — not less
than three. The maximum number of persons
for the identity parade is not defined. This is
decided by the investigator on a case-by-case
basis.

According to the noteworthy results
of a study by P.V. Shyldyrvan, in practice photo
tables are prepared in such cases, including
photographs of not one, but sometimes ten or
twenty (and even more) people from among
those who were in the crowd during the riots
and could have been active participants or
organisers of the riots. These photographs are
"diluted" with several depicting persons who
are clearly not involved in the events under
investigation. Of course, in such cases, there
should be no images of persons who would have
a sharp difference in appearance with the sus-
pects seen by the witness (victim) (Shyldyrvan,
2005, p. 176).

In addition, some scholars emphasise
the inappropriateness of using a large number
of objects in an identification, as the attention
of the identifying person is distracted. This
can certainly affect the identification results.
It should be underlined that an increase in
the number of objects, for example, up to 53, is
appropriate when the interrogated person could
not or was uncertain about the signs of the object

that he or she could identify. This, in our opin-
ion, will ensure the objectivity of the procedural
action under consideration.

Furthermore, the investigator shall find
out from each statistician whether they know
the person who will be in the identity parade,
whether they have been acquainted before.

The frivolous behaviour of a juvenile who
is presented for identification (disorderly
behaviour, rude behaviour towards the identi-
fying person) can have a significant impact on
the identifying person and reduce the eviden-
tial value of the results of this investigative
action. Other juveniles, on the contrary, show
excessive embarrassment, constraint, and fear
of unknown consequences. Given these circum-
stances, teachers or other acquaintances of juve-
niles who are not interested in the outcome
of the case are invited as attesting witnesses
(Lukianchikov, 1990, p. 32). It is not advisable
to load the identity parade with juveniles from
the same educational institution where the per-
son to be identified and the identifying person
study. This may lead to information leakage
and further harassment of juveniles by students
and, possibly, teachers.

The choice of the time of an identification
should depend on the fact that the identifying
person eventually forgets the object he or she
has observed, and most likely forgets the signs
and features on which the identification pro-
cess is mainly based. Therefore, the identifica-
tion should be carried out as soon as possible
after the commencement of investigation. The
place of identification is usually the investiga-
tor's office. If necessary, an identification may
be conducted in the place where the identify-
ing person observed the object, or in another
place determined by the investigator, allowing
for the specific circumstances of the case (for
example, in an open area if the objects of iden-
tification are too bulky, in particular, vehicles)
(Vlasenko, Ivanov, 2003).

If the person to be identified is a suspect in
custody, it should be determined whether he or
she is likely to escape before the identification,
in order to take measures to enhance security
or arrange for the identification to take place
directly in the pre-trial detention centre.

According to Ye.D. Lukianchykov, the inves-
tigator shall direct and activate both the mental
activity of the identifying person and his or her
volitional efforts in advance (Lukianchykov,
Moisieiev, 1998, p. 48).

In our opinion, the identifying person
should be psychologically prepared (the signifi-
cance of an objectively conducted identification
should be explained to him or her, he or she
should be inclined to give truthful testimony,
be supported to overcome the feeling of fear
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of meeting the persons to be identified, etc.)
However, the person should not be guided to
identify a specific person.

Providing psychological preparation in pro-
ceedings on the criminal offences under consid-
eration is possible, first of all, when the identi-
fying person is a juvenile, or, when due to his
or her moral and volitional qualities, psycho-
logical characteristics, cannot defend his or her
position, anticipating the possibility of further
revenge from both suspects and interested par-
ties. In this case, the investigator needs to con-
duct thorough psychological preparation.

In addition, it should be noted how inves-
tigators assess the impact of the measures they
take on the course and results of the procedural
action: 87% of respondents said that it gave
the juvenile self-confidence; raised the level
of consciousness and attitude to participa-
tion — 85%; ensured the establishment of psy-
chological contact — 81%; allowed a fuller use
of tactical techniques and their complexes —
79%; reduced the time for conducting — 77%;
improved the understanding of the meaning
and content of the investigative (search) action
by juveniles — 29%.

The investigator should ensure the partici-
pation of a teacher if the identification involves
a juvenile witness (victim) under the age of 14
or an accused (suspect) under the age of 16;
resolve the issue of participation of legal repre-
sentatives or close relatives of juvenile partici-
pants in the identification (Honcharenko, Nor,
Shumylo, 2012). Involvement of a psycholo-
gist or teacher who has already participated in
the interrogation of a juvenile will help avoid
negative influence on the latter and ensure
a more predictable result for the investigator.
The involvement of these persons should also be
regarded as providing psychological support to
the juvenile.

According to criminological practice, spe-
cialists were involved in 31% identifications,
of which psychologists were involved in 64%
of the total number of cases, and teachers in
36%.

4. Objects of identification

The objects of identification are usually
the stolen property and personal belongings
of the thief (items of clothing, burglary tools,
etc.) lost or forgotten by the thief at the scene
of the theft or thrown away by him or her
at the time of arrest or seized from him or her as
a result of a personal search or at his or her place
of residence, as well as the means of transporting
the stolen property. In cases when eyewitnesses
remembered the person who committed the theft,
the thief him or herself may be identified.

For example, items seized from the accused
(or from persons to whom he sold the stolen
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goods) that look similar to the stolen goods
shall be presented to the victim for identifica-
tion. If the victim identifies these items, it means
that the thief has been in possession of the sto-
len property. Moreover, items with individual
branded numbers (e.g. watches, cameras, tape
recorders, TV sets, cars, etc.), if the victim has
documents for them, usually do not need to
be presented to him or her for identification.
However, in cases where the number on the sto-
len items has been removed or destroyed, it is
advisable to present the victim for identification
based on their appearance.

When investigating the theft of domestic
animals and birds, it may be necessary to pres-
ent both live and dead animals to the victim for
identification, including their skin, legs, tail,
collar, etc. Animals may be presented in a herd
of animals approximately similar in species,
breed, sex, age and colour. Individual charac-
teristics include special signs on animal's body,
injuries and other consequences of the disease,
as well as their reaction to a certain name or
appeal of their owner, which should be reflected
in the records.

The thief's tools and other personal belong-
ings left by the thief at the scene of the theft
may be presented for identification to his or her
relatives or acquaintances who may have seen
these items. However, persons who are pre-
sented with an object seized from a theft scene
should not know where it was found and for
what purpose it is presented for identification.
This allows to exclude cases of deliberate mis-
identification of objects and, conversely, obvi-
ously erroneous misidentification of the pre-
sented objects (Makarenko, 2010, p. 34).

If necessary, an interpreter or a person who
understands deaf or mute sign language should
be provided.

As for the participation of forensic experts,
it is recommended to involve a specialist in pho-
noscopy during voice and speech identification.
The criminologist can assist the investigator in
recording the results and the identification pro-
cess by means of photo, audio or video record-
ing. The investigator shall prepare the neces-
sary lighting devices and means of recording
the course and results of the identification.

According to the procedural status,
the identifying person is warned or not warned
of criminal liability under Articles 384 and 385
of the Criminal Code of Ukraine (Criminal
Code of Ukraine, 2009).

The investigator asks the identifying person
if he or she recognises anyone among those pre-
sented for identification. The formulated ques-
tion is entered into the records. The situation
can then develop in two ways. In the first case,
the person informs the investigator that he or
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she does not recognise anyone in the identity
parade.

Usually, a negative answer is preceded by
a delay during which the identifying person
hesitates, repeatedly examines the persons
presented to him or her for identification
and holds his or her gaze on them. In this case,
the investigator should urge the identifying
person not to rush into the identification,
to look carefully at the persons in the iden-
tity parade. It is also advisable to find out
whether the lighting conditions are satisfac-
tory, whether it is necessary for the persons
presented for identification to stand up, turn
around. It is forbidden to ask them to say cer-
tain phrases, as such actions are carried out
during a special type of identification — by
voice and speech.

In cases when the identifying person
states that he or she does not recognise any-
one in the identity parade, this investigative
action should not be interrupted or termi-
nated, but rather it should be continued after
he or she is reassured and offered to look more
closely at the persons in the identity parade. If
the identifying person does not recognise any-
one, the investigator makes a note of this fact in
the records and this investigative action is com-
pleted (Chaplynskyi, 2007, p. 33).

Otherwise, when such a person identifies
someone, the investigator must find out by
what features (signs) he or she recognises them.
Answers of the identifying person are recorded.
There may be a situation that a statistician
is listed as an identified person (this is possi-
ble because statisticians are similar in general
terms to the person being identified). In this
case, the investigative (search) action is carried
out in the same sequence as if the person being
identified had been identified. Upon completion
of the investigative (search) action, the identi-
fied extra should be questioned about the cir-
cumstances of the crime.

The investigator asks the identified person
to stand up and state his or her surname, name
and patronymic. This proposal and the person's
response are also documented in the records.
After that, the investigator reads the records
aloud (or, if desired, the participant reads
the records personally), and it is signed by
all participants and persons present. In addi-
tion, there should be a note on the presence or
absence of statements, comments or additions
(Priakhin, 2011).

An identification outside the visual obser-
vation of the person being identified is still
insufficiently developed in the legal literature
and legislation. The main reason for conducting
an identification in this form is the statement
of the identifying person.

The study of criminological practice does
not reveal any cases of identification out-
side of visual observation in the investigation
of thefts of other people's property committed
by juveniles.

However, we should not rule out the possi-
bility of conducting this type of identification.

A voice identification differs from the iden-
tification based on external features. The identi-
fying person and the attesting witnesses selected
for a voice identification are placed in one room,
and the identifying person, the investigator
and the attesting witnesses are placed in another,
adjacent room. The door between the rooms is
opened, but the identifying person and the iden-
tified person must not see each other. A person
assisting the investigator, an operational officer,
or another investigator conducts a conversa-
tion with the suspect and other participants in
this action according to a previously developed
programme. In this case, the sound conditions
in both rooms should be the same and corre-
spond to the sound conditions under which
the speech was perceived. When the identifying
person states that he or she can hear the voice
of the person being identified, he or she is asked
to go to the adjacent room and repeat his or her
statement in the presence of the person being
identified, indicating which words and voice
features he or she recognises (Belkin, Zujkov,
1968, p. 424). If, in addition to the identifica-
tion by voice and speech, an identification by
anatomical features of appearance is to be made,
the identifying person shall not enter the room
where the person being identified is located.

It may be necessary to present the suspect's
voice and speech for identification using a pho-
nogram.

Identification using a phonogram is carried
out in cases as follows:

— The identifying person states during inter-
rogation that he or she can identify the suspects
by their appearance and voice, but it is impos-
sible to present these persons for identification
because they are hiding from the investigation
and court, are on a long-term business trip, have
died or are physically eliminated, are wanted or
their whereabouts are unknown; however, there
are audio recordings of their voices;

— The person to be identified by voice refuses
to participate in this investigative action, but
there is a phonogram with a recording of his or
her voice;

— The person suspected of committing
a crime refuses to admit that it was his or her
voice that was recorded on the tape;

— To prevent negative impact on witnesses
and victims, to ensure the safety of persons
involved in criminal proceedings, etc. (Chap-
lynskyi, 2007, p. 56).
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According to Articles 223, 228, 231, 231
of the CPC of Ukraine, the records of identifi-
cation outside of visual observation of the per-
son being identified are documented and signed
by all participants in this investigative (search)
action. It is advisable to indicate in the records
the pseudonyms of the identifying person,
attesting witnesses, and, if necessary, statisti-
cians, to ensure their safety in case there is a real
threat to their life, health, home or property. It
is advisable that each participant in the iden-
tification an identification read the content
of the records independently, without visual
observation of the person. Another option is for
the investigator or one of the officers being pres-
ent to read the records aloud. In our opinion, this
is a tactical technique provided for in Article 85
of the CPC of Ukraine. The need to use it arises
in some cases when there is a threat of destruc-
tion of a procedural document or damage to it by
the accused (suspect) (Priakhin, 2011).

In the course of investigating property
thefts committed by juveniles, other types
of identification may be conducted. The infor-
mation we have provided shows that a success-
ful identification is not possible without careful
preparation.

The complexity of the organisation and tac-
tics, the uniqueness of the procedural action
and the importance of its results for crimi-
nal proceedings do not allow entrusting it to
employees of other units. This is confirmed
by the results of our research. For example,
the forensic practice review does not reveal
a single case of an identification conducted by
officers of operational units.

This investigative (search) action can both
help establish the circumstances of criminal
proceedings and create conditions that will not
allow to prove the involvement of the relevant
persons in the crime.

3. Conclusions

Therefore, we can emphasise that the effec-
tiveness of an identification is largely dependent
on the preparation for it. These include prelim-
inary interrogation of the identifying person,
during which the possibility of identification
is determined. The identification should be
carried out as soon as possible after the inves-
tigation is commenced. In the case of an iden-
tification of a juvenile, statisticians should not
be students from the same educational institu-
tion as the person being identified. It is advis-
able to invite teachers, psychologists who have
participated in interrogations, or other persons
who are respected by juveniles and can serve as
support for them to participate in the identifi-
cation. It is also advisable to provide psycho-
logical preparation to juveniles on the content
and significance of an identification.
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If necessary, identifications may be made
from photographs, by voice, etc. This may
be due to both security reasons and to avoid
the possibility of disruption of the investigative
(search) action by the person being identified.
We have considered only the most important
and complex aspects of an identification. Com-
pliance with them will ensure the correctness
of the procedure and the expected results,
which will have a positive impact on the entire
investigation process.
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TARTUKA ITPEJ ABJTEHHA 114 BINI3SHAHHA IT1JT YAC PO3CJIIAYBAHHA
KPAZIIKOK MAITHA TPOMA/ISTH, BANHEHUX HEIIOBHOJIITHIMU

Anorariis. Mema. MeTolo cTaTTi € BUCBITICHHS TAKTUKY P/ SIBJICHHS IS BII3HAHHS i/ 4ac po3-
CJIZTyBaHHS KPalli’kKoK MaliHa TPOMa/IsiH, BUMHEHUX HelIOBHOJITHIMU. Pe3yavmamu. Y cTaTTi BU3HaueHO
0COOJIMBOCTI TAKTHKHM TIPOBEACHHS OKPEMHX CJTITUNX (PO3NTYKOBUX ) /i TIOIAJIBIIIONO €TAITY PO3CJTilyBaH-
H$1, 30KpEMa TIPE/USIBJICHHS /LISl BIII3HAHHS Ta CJIY0TO eKcrepruMenTy. CBOEPIZHICTD MOJAIBINIOTO eTary
PO3CJITyBaHHS, SIK CIIPABE/IJINBO BiJI3HAYAETHCS B KPUMIHAMICTUYHIN JITEPATYPI, TOJATAE B TOMY, 1110 110
HOTO TIOYATKY CYMH Ma€ J0CTaTHI JOKa3H MPO MPUYETHICTH KOHKPETHOI 0COOW 0 BUMHEHHS KPUMi-
HAJTLHOTO TpaBonopyientst. Ha miacTasi aHamisy KpUMiHATBHIX TPOBAKEHD BCTAHOBJIEHO, IO 371e01Th-
IIOTO /IS BITIBHAHHS MPE ABJISIAC: a) IPeAMETH i JOKyMeHTH — 64 %; 6) migo3pioBaHi HEOBHOIITHI
B HATYPi — 54 %; B) 1mi03pioBani 3a hororpadiuynmmu 306paxentsmu — 21 %. Beranosieno, 1o ocHOBHHI-
MU TAKTUYHUME TOMUJIKAMHU, SIKi JIOTTY CKAIOThCS CJITYMMH TTi/[ Yac POBEICHHS BITI3HAHHS, €: Bi/ICYTHICTD
HAJIEXKHOI OpraHizaiii BrisHauus — 57 %; MoBepXHeBe MPOBEIEHHST TTOTIEPEIHBOTO TOMUTY — 38 %; HEBUKO-
puUCTaHHsI TeXHIYHUX 3ac06iB dikcalil porecyasibroil aii — 19 %; npoBeieH s BIIi3HAHHST HA MOTABIITIX
etarmax poscaimyBanmsa — 82 %; irHOPyBaHHS TAKTUYHNX PEKOMEHAIII i3 TIPOBEICHHST CJTiaI0i (PO3Iy-
K0BOI) 71il — 17 %. Tako y CTAaTTi HATOJIONIEHO, 1O PE3YIbTATUBHICTD P/ SIBICHHS /IS BII3HAHHS 3Ha-
YHOIO MiPOI0 06YMOBJIEHA MIATOTOBKOIO /10 IpoBeieHHs1. [lo HUX BapTO BiHECTH IOIEPe/HIIT JOMHT 0CO-
61, siKa BII3HAE, Ii/l Yac SIKOT0 3'SICOBYIOTh MOJKJIMBOCTI BIi3HaHHS. Bucnosxu. IIpex’ sisaeHns mae Oytu
IpoBe/ieHe SKOMOTa MIBU/IIIE 3 MOMEHTY 10YaTKy poacaijyBants. CTaTuctaMu y BUIIAJIKY [Ipe/ SIBJICHHS
JUIS BI3HAHHS HEMIOBHOJITHBOTO He JIOIIJIbHO OPaTH yYHIB TOrO K HABYAIBHOTO 3aKJIajly, 10 i 0coba,
SKa TIpeft aBasaTnMeThes. Jlo yJaacTi B TpoBe/ieHHi pe IBACHHS /15T BIIISHAHHS JIOIITHHO 3aTTPOITyBaTH
Ie/[aroris, MCUXOJIOTIB, AKi Opaai y4acTb y AonuTaX, abo iHIIMX 0Ci6, SKi KOPUCTYIOTHCS aBTOPUTETOM
Y HETOBHOJITHIX 1 MOKYTb CIYTYBaTH JJIsI HUX TMATPUMKOIO. J[OIibHO TaKoK 3[iFICHIOBATH TCHUXO0JIO-
TiYHy MiITOTOBKY HEMOBHOJITHIX i3 BU3HAUCHHAM 3MICTY Ta 3HAUCHHS MTPOBEJCHHS HPE sIBICHHS IS
BIli3HaHHs. Y pasi noTpebu MOXKYTh IIPOBOAMTUCS [IPEJ SIBJIEHHS ISl BIli3HAHH 32 (DOTO3HIMKaML, 32
rosiocom Totio. e Moxke GyTn 0O6yMOBJIEHO MiPKYBaHHSIMU O€3IeKU i YHUKHEHHS] MOXKJIMBOCTI 3PUBY
catiuoi (po3urykoBoi) il 0co0010, Ika P/ IBJISTUMETbCS IS BIIZHAHHSI,

KumouoBi cioBa: kpajiizkka, HeIOBHOJITHI I, OpraHisailis, TAKTHKA, Pe/l IBJIEHHS U1 BIII3HAHHS, PO3-
CJTiTyBaHHSI.
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THEORETICAL FRAMEWORK FOR COMBATING
CRIME AS A BASIS OF THE INVESTIGATOR'’S
PROCEDURAL ACTIVITIES

Abstract. Purpose. The purpose of the article is to determine the ways of theoretical basis for
the investigator’s procedural activities. Results. In the article, it is underlined that the activities of specific
law enforcement entities are the focus of research of the relevant, to some extent disparate, sectoral legal
sciences, each of which uses different terms to refer to actions and processes which are identical in content.
It is thought that although scholars have considered individual theories of legal sciences stating their
interconnection, they have not taken the next step of combining these theories into a common megatheory —
the fight against crime. Due to this situation, the procedural role of the investigator (as activities performed
by him/her in different areas) should be clarified using the provisions of the general theory of combating
crime. The most effective way to theoretically substantiate the investigator’s procedural activities within
the general theory of combating crime is to expand scientific knowledge, deepen it and involve knowledge
from other branches of (related to) legal science. Conclusions. It is concluded that the general theory
of combating crime, as a higher-level theory in relation to the theory of criminal procedure, allowing for
the importance of pre-trial investigation bodies in the field of implementation of the law enforcement
function of the State, should be used as the theoretical basis for the investigator’s procedural activities.
The theoretical basis for the investigator’s procedural activities implies the following: The expansion
of knowledge is implemented through proposals and research of additional powers, procedural means,
new principles of criminal procedural activities, application of additional measures to ensure criminal
proceedings, additional actors, new forms of investigator’s activities, forms of his/her interaction with
other actors; The deepening of knowledge is realised through the study of the particularities of application
of already introduced criminal procedural institutions in the activities of the investigator, study of their
legal nature, and determination of ways of their possible improvement; The attraction of knowledge from
other fields of science is realised through the application of sociological, general legal knowledge, results
of research in natural sciences, technical, humanitarian sciences, etc.

Key words: investigator, procedural activities, combating crime, sectoral legal sciences, theoretical
basis.

sentatives of different legal sciences that create
a theoretical basis for law enforcement activities

1. Introduction
As well as a number of other terms, the fight

against crime, crime counteraction are used to
define a process that includes much more than
the components included in the content of these
terms. If we consider these terms in relation to
their meaning, we can note that their use has
become a certain compromise between repre-

88

of criminal justice authorities. Law enforcement
activities are performed allowing for the pro-
visions of criminal and criminal procedure leg-
islation, theoretical and practical knowledge
accumulated in the field of criminalistics,
legal psychology, criminology, forensic exam-
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ination, operative-search activities and other
fields of human knowledge that can be useful in
combating crime. The activities of specific law
enforcement entities are the focus of research
of the relevant, to some extent disparate, sec-
toral legal sciences. Each of these sciences uses
different terms to refer to actions and pro-
cesses that are identical in content, for example,
the theory of operative-search activities uses
the terms search activity, documentation, imple-
mentation (or legalisation) of operational mate-
rials, and the theory of criminal procedure uses
other terms to refer to the same actions: detec-
tion of crimes, establishment of circumstances,
use of materials of operative-search activities.
In light of this, the problem of determining
the socio-legal role of the investigator in combat-
ing crime, carried out by him/her in the course
of criminal procedural activities within specific
criminal proceedings, remains beyond the focus
of scholars. Clarification of this role of the inves-
tigator using the provisions of the general theory
of combating crime will allow to consider these
activities carried out by him/her in different
areas from a new perspective.

The theory of combating crime was partially
considered by A.Yu. Hnatiuk, who underlines
that the social function of the prosecutor's office
to maintain law and order in the state and to
combat crime in general in criminal proceed-
ings is transformed into quite specific functions
that allow the prosecutor to perform his/her
social (state) function. After all, in criminal pro-
ceedings, criminal law is implemented, which
establishes what constitutes a criminal offence
and what penalties should be applied to those
guilty of committing them. Ultimately, the crim-
inal law is applied by the court, but the function
of combating crime is not entrusted to the court,
but to the prosecutor (Hnatiuk, 2016).

S.V. Domenko studies of the fight against
crime in the context of criminology and crimi-
nal law, emphasising the importance of its the-
oretical function and the need to focus on "the
fight against crime" as an element of the subject
matter of criminology, and on the interdiscipli-
nary significance of this concept, noting that
the evolution from "criminal policy”, " policy
on combating crime" to the regional legal cat-
egory "the fight against crime" has contributed
to the development of criminal cycle sciences
(Domenko, 2013).

P.L. Fris defines policy on combating crime
as a general line developed by the Ukrainian
state that determines the strategy, basic con-
cepts, trends, goals and means of influencing
crime by forming criminal, criminal proce-
dural legislation, criminal executive legislation
(basic level), as well as legislation that enhances
(catalyses) the solution of these tasks (support-

ing level), control of their application, develop-
ment and implementation of measures aimed
at preventing crime. The basic level is formed by
those branches of law that are directly responsi-
ble for combating crime. It is the criminal law
that defines the boundaries of the offence, while
the criminal procedure law defines the proce-
dure for finding a person guilty, determining
the optimal type and amount of punishment
to be applied to the perpetrator as an adequate
response of the state to the crime committed
(Fris, 2012). That is, scholars have considered
individual theories of legal sciences stating
their interconnection, but they have not taken
the next step of combining these theories into
a common megatheory — the fight against crime.

The purpose of the article is to determine
the ways of theoretical basis for the investiga-
tor’s procedural activities.

2. Specificities of the general theory
of combating crime

The achievements of individual legal
sciences on combating crime, due to a common
basis, are formally "united” at the theoretical
level into a general theory of combating crime
[4, p. 260-509]. The prerequisite for such
unity is a joint criminal policy of the state for
all law enforcement bodies, which is a directive
and constituent criminal and political doctrine
of the Verkhovna Rada and the Government,
enshrined in a system of regulations that define
the tasks, ultimate goals, strategies and general
principles of combating crime in the Ukrain-
ian state. Its daily implementation by all law
enforcement bodies is a real fact, formative for
a general theory of combating crime, which is
not only its guide, but also the scientific basis
for the activities of all law enforcement bodies to
implement criminal policy, implement its prin-
ciples and strategic guidelines [4, p. 295-296].
In support of the idea of developing a general
theory of combating crime, the following the-
oretical provisions are presented: The idea
of the fight against crime is the core of all the-
ories of combating crime; The objective exist-
ence of various special legal sciences of the fight
against crime is sufficient grounds for conclud-
ing that they have something in common which
unites these sciences into an integral system;
The deepening of knowledge about the fight
against crime within the framework of private
theories about this fight has led to an increasing
individualisation of their subject matter and,
on this basis, to a weakening of their intercon-
nectedness and interdependence; The need to
create a general theory of the fight against crime
is evidenced by the actual tendency in science
to develop "cross-cutting” problems, as well
as problems common to several criminal law
sciences (Zelenetskii, 2012).
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It is important for an actor that constantly
operates under time constraints to receive
specific and scientifically sound advice on its
law enforcement activities without spending
a lot of time clarifying contradictions in theo-
retical issues related to it. This is especially true
of an actor of criminal proceedings, who begins
to implement public policy on combating crime
already at the stage of pre-trial investigation —
the investigator. Therefore, the general theory
of combating crime, as a higher-level theory in
relation to the theory of criminal procedure,
allowing for the importance of pre-trial inves-
tigation bodies in the field of implementation
of the law enforcement function of the State,
should be used as the basis for integrating cer-
tain knowledge related to the fight against crime.
Criminal procedure itself is a means of imple-
menting criminal law provisions, and therefore
it is closely related to the theoretical knowledge
gained in the science of criminal law. Other the-
ories that address problematic issues of com-
bating crime and are relevant to the criminal
procedural activities of an investigator include
criminalistics, legal psychology, legal statistics,
criminal executive law, criminology, opera-
tive-search activities, etc. All of these theories
have their individual subject matter, but they
also have a common subject matter — the fight
against crime, which became the basis for a new
theory in the legal science — the theory of com-
bating crime. The process of combating crime
involves many actors. In criminal proceedings,
the function of combating crime is performed by
the prosecution. The investigator plays the main
role among these actors in most of states. This
actor is referred to in different ways in the leg-
islation of other states: "inquiry officer”, "inves-
tigator”, "detective", "investigating officer”, etc.
The core is that the investigator at the pre-trial
investigation stage performs the task of estab-
lishing the circumstances of a criminal offence,
information about which is entered into the Uni-
fied Register of Pre-trial Investigations. The
fulfilment of this task is the basis for the imple-
mentation of the main task of the prosecution in
the pre-trial investigation to prepare the indict-
ment for the purpose of its transfer to the court
in collaboration with the prosecutor. The inves-
tigator’s procedural activities to fulfil these tasks
is carried out by him/her in order to overcome
crime and thus perform the state function,
the content of which is the fight against crime.

The legal activities of investigative bodies,
as well as other state bodies, consists of such
professional, labour, state power activities
mediated by law and involving legal decisions
of competent authorities, which are aimed
at fulfilling public functions and tasks (creation
of laws, administration of justice, specification
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of law, etc.) and thus meeting both public, group
and individual needs and interests (Kartashov,
1989). The investigator’s criminal procedural
activities, carried out in accordance with
the requirements of the CPC, is aimed at meet-
ing not only the individual needs of the partic-
ipants in the pre-trial investigation, but also
the public need to combat crime.

3. The functioning of theories of combat-
ing crime

Scholars believe that the provisions substan-
tiated in the general theory of combating crime
are relevant for all specific theories of combat-
ing crime, including the theory of criminal pro-
cedure, and from this perspective, this theory is,
so to speak, in a relationship of "subordination”
with the theory of criminal procedure (Yurchy-
shyn, 2016). The theory of combating crime is
implemented in the activities of criminal justice
authorities, courts and the bar on the basis for
the provisions of a number of branches of law.
Each of them (branches) has its specifics, leaves
a certain imprint on the forms and methods
of implementation. Despite their specifici-
ties, all of them ensure the solution of a single
task — the fight against crime. From the theo-
retical perspective, this gives grounds to distin-
guish the field of combating crime as an inte-
gral social regulatory system, its individual
subsystems: criminal law, criminal procedure,
criminal executive and criminological (pre-
ventive) policy (Fris, 2012). In our opinion,
the theory of combating crime within criminal
procedure developed by V.S. Zelenetskii (Zele-
netskii, 2012) can be considered an integral
part of the theoretical basis for the criminal
procedure policy of combating crime. However,
a number of other scholars have significantly
contributed to the developments of this scholar.

For example, O.M. Lytvynov identifies
several levels of functioning of the actors in
the fight against crime: The first level is charac-
terised by the development of crime that is vir-
tually uncontrollable by the actors of combating
crime, and their role under such organisation
of work is limited to registration and stating
the very fact of committing an unlawful act;
The second level is characterised by the fact
that law enforcement bodies are struggling to
counter the overall volume of crime (with vir-
tually no forces and means left to prevent crimes
in preparation and to solve serious and espe-
cially serious crimes committed in conditions
of uncertainty); The third level is characterised
by the fact that law enforcement bodies manage
to take meaningful and often effective measures
to solve non-obvious crimes, as well as crimes
that have caused a wide public outcry; The
fourth level is achieved when law enforcement
bodies can carry out extensive preventive, oper-
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ational search and criminal procedure activities,
as a result of which there are objective prereq-
uisites for minimising crime and neutralising
the enabling factors (Lytvynov, 2012).

V.M. Yurchyshyn argues that theories
of the general scientific level perform a certain
function in relation to research in the theory
of criminal procedure. The author develops
the idea that criminal procedure is a branch
of knowledge related to the study of the grounds
and procedure for determining whether a crim-
inal offence has been committed, whether a par-
ticular person has committed it and whether
he or she is subject to criminal liability in this
regard. That is, in his opinion, criminal proce-
dure is a means of implementing criminal law,
and therefore it is closely related to the knowl-
edge gained within the theory of criminal law.
Theories that address the issues of crime pre-
vention and counteraction also include crimi-
nalistics, criminal executive law, criminology,
operative-search activities, etc. All of these
theories develop their own aspect of crime pre-
vention and counteraction, but they also have
a common focus of research, which is crime pre-
vention and counteraction (Yurchyshyn, 2016).

The review of opinions of these and other
scholars who have carried out scientific research
in the field of the theories of combating crime
enable, in development of their thoughts, to
argue that the development of the theory can
the following trends: to cover a significant
number of objects from various related legal
fields with the aim of determining the possibil-
ities of combining them with common features
in the theory of combating crime; to clarify
the deep content, the essence of the objects
already established for the theory in order to
find common features that allow them to be
attributed to the general theory of combating
crime; to change some provisions of the theory
of related legal fields in order to bring them
in line with the general theory of combating
crime; to involve knowledge from other fields
of science, which can be essentially positioned
as "interdisciplinary”, in the general theory
of combating crime.

Moreover, the most effective way to theoret-
ically substantiate the investigator’s procedural
activities within the general theory of combat-
ing crime is to expand scientific knowledge,
deepen it and involve knowledge from other
branches of (related to) legal science.

4. Conclusions

The use of the provisions of the general
theory of combating crime with regard to
the theoretical issues of criminal procedure,
within which the State decides on criminal
liability of a particular person, ensures the reli-
ability of scientific results of the sectoral sci-

ence — the criminal procedure. The general the-
ory of combating crime, as a higher-level theory
in relation to the theory of criminal procedure,
allowing for the importance of pre-trial inves-
tigation bodies in the field of implementation
of the law enforcement function of the State,
should be used as the theoretical basis for
the investigator’s procedural activities.

The theoretical basis for the investigator’s
procedural activities implies the following:
The expansion of knowledge is implemented
through proposals and research of additional
powers, procedural means, new principles
of criminal procedural activities, application
of additional measures to ensure criminal pro-
ceedings, additional actors, new forms of inves-
tigator’s activities, forms of his/her interaction
with other actors; The deepening of knowledge
is realised through the study of the particular-
ities of application of already introduced crim-
inal procedural institutions in the activities
of the investigator, study of their legal nature,
and determination of ways of their possible
improvement; The attraction of knowledge
from other fields of science is realised through
the application of sociological, general legal
knowledge, results of research in natural
sciences, technical, humanitarian sciences, etc.

References:

Domenko, S.V. (2013). Neobkhidnist zmin
pohliadiv na zastosuvannia katehorii "borotba zi
zlochynnistiu” [The need for changes in views on
the application of the category "fighting crime"].
Suchasna pravova nauka: teoriia ta praktyka — Mod-
emn legal science: theory and practice, 4, 114—119
[in Ukrainian].

Fris, PL. (2012). Polityka u sferi borotby
zi zlochynnistiu: poniattia, napriamy, zavdannia
(vyroblennia pidkhodiv) [Policy in the field of
combating crime: concepts, directions, tasks (devel-
opment of approaches)]. Polityka v sferi borotby zi
zlochynnistiu — Policy in the field of fighting crime, 5,
3—4 [in Ukrainian].

Hnatiuk, A.Iu. (2016). Funktsionalna struktura
kryminalnoi protsesualnoi diialnosti prokurora u
dosudovomu provadzhenni [The functional structure
of the prosecutor's criminal procedural activities in
pre-trial proceedings]. Extended abstract of Doctor’s
thesis. Kryvyi Rih [in Ukrainian].

Yurchyshyn, V.M. (2016). Funktsii prokurora u
dosudovomu rozsliduvanni: teoriia i praktyka [Pros-
ecutor's functions in pre-trial investigation: theory
and practice]. Extended abstract of Doctor’s thesis.
Zaporizhzhia [in Ukrainian].

Kartashov, V.N. (1989). Juridicheskaja deja-
tel'nost": ponjatie, struktura, cennost' [Legal activ-
ity: concept, structure, value]. Saratov: Izd-vo Sara-
tovskogo gos. un-ta [in Russian].

Lytvynov, O.M. (2012). Porih kryminalizatsii sus-
pilstva: rozdumy na temu vitchyznianykh realii protydii

91



2/2023
CRIMINAL PROCESS

zlochynnosti [Threshold of criminalization of society: Zelenetskii, V.S. (2012). Svod monograficheskih
reflections on the topic of domestic realities of countering rabot novoj nauchnoj napravlennosti [Collection of
crime]. Polityka v sferi borotby zi zlochynnistiu — Politics monographic works of a new scientific direction].
in the field of combating crime, 4, 51-56 [in Ukrainian)]. Kyiv: Istina [in Russian].

Maxcum Ilyuxipiose,

dokmop opuduunux nayx, douenm, npogecop xageopu kpuminaivrozo npovuecy, Hauionanvna axademis
enympiwnix cnpas, niowsa Conom’sincoxa, 1, Kuis, Yxpaina, indexc 03035, Tsutskiridzemaksym@ukr.net
ORCID: orcid.org/0000-0002-5880-8542

Apmem Illesuuwen,

doxmop 1opuduunux nayx, douenm, npogecop xapeopu xpuminaiwiozo npoyecy, Hauionanvna akademis
euympiwnix cnpas, naowa Conom’smcoxa, 1, Kuis, Yxpaina, indexc 03035, Shevochyshenartem@ukr.net
ORCID: orcid.org/0000-0002-1342-6639

TEOPETUYHE OBI‘PYHTVBAH!—I?I bOPOTbbH 31 3JIOYNHHICTIO
SAK OCHOBA ITPONECYAJIbBHOI AIAJIBHOCTI CJAIAY0TO

Auotanisi. Mema. MeToto CTarTi € BU3HAUECHHS LLIAXIB TEOPETUYHOTO OOIPYHTYBaHHS KPUMIHAJIb-
HOI TIPOTIeCYaJIbHOI [iSLIBHOCTI Ctiiaoro. Pe3yavmamu. Y ctatTi 3a3Ha4eHO, MO AisSTbHICTD KOHKPETHUX
cy0’eKTiB IPABOOXOPOHHOI ISIIBHOCTI € TIPEIMETOM JOCIIZKEHHs BIATOBIAHNX, IEBHOIO MiPOIO pO3pisHe-
HUX Mi%K 0000, Taly3eBUX [PABOBUX HAYK, KOXKHA 3 SIKUX BUKOPUCTOBYE Pi3HI TePMIHU IS O3HAYEH-
HSI JTii, TIPOIIECiB, SIKi 32 3MiCTOM TOTOKHi. PO3BUBAETHCS yMKa, 1[0 X0Ya HAYKOBIT PO3TJISIAIN OKPeMi
TEOPiT IOPUANYHUX HAYK, TO3UIHOHYIOUH X B3AEMO3B I30K, aJie He POOUIIM HACTYITHOTO KPOKY, 00'€/[HAHHSI
[UX Teopiil y 3arajibHy MeraTeopito — 6oporbbu 3i 3iountHicToo. Takuii cran 06yMOBIIIOE HEOOXIAHICTh
3'ICyBaHHS MPOIIECYATTBHOI POJTi CJTiIOTO (SIK MisITTbHOCTI, 3MIICHIOBAHOT HUM Y Pi3HUX HAITPSIMaX ) 3 BUKO-
PHCTAHHSIM TOJOKEHb 3araibHOi Teopii 60poThOH 31 3n0unHHicTO. HaliGinbir eheKTHBHIM IIISIXOM T€o-
PETHYHOIO OOTPYHTYBaHHSI KPUMIHAJIBHOI IPOIIECYAIbHOT AiSIBHOCTI CII[YOT0 B PAMKAX 3arajibHOI Teopii
60pOTHOU 3i 3IOYMHHICTIO € PO3MIUPEHHST HAYKOBUX 3HAHD, 1X MOrJIMOIEHHS MIJISIXOM 3a/yYeHHsI 3HAHb
3 iHmmIX obacTelt (TOTUYHNX ) I0PUANYHOI HayKi. Buchoexu. 3po6IaeHo BUCHOBOK, IO 3aTaTbHy TEOPIlo
6OpOTHOU 31 3IOUMHHICTIO SIK TEOPIIO BUIOTO PIBHS IIOJI0 TEOPil KPUMIHAIBHOTO HPOLECY 3 YPAXyBaHHSIM
3HAUEHHS JIisIIbHOCTI OPTaHiB JI0CYI0BOTO PO3CJIilyBaHHS B IAPUHI peastizallii mpaBoOXOpOHHOI (pyHKIIii
JiepsKaBy JIOIJIBHO BUKOPHUCTOBYBATH SIK TEOPETUYHY OCHOBY MPOIeCyaTbHOI AiS/IBHOCTI ciiauoro. Teo-
perruHe 00rPYHTYBaHHS KPUMIHATILHOI IPOIIECYaIbHOL AISIBHOCTI CIIUOTO 3IHICHIOETHCS TAKUMH ILIISI-
XaMU: PO3MIMPEHHs 3HaHb PEANi3YEThCS uepe3 IPOTIO3UIL Ta TOCTIKEHHS JJ0IATKOBUX TOBHOBAKEHD,
HPOIECyATbHUX 3ac00iB, HOBUX 3acajl KPUMIHAIBHOI MPOIECYATbHOT JUsIBHOCT], 3aCTOCYBAHHS J10/AT-
KOBHX 3aXO[IiB 3a0e3IeueHHsI KPUMIHAJIbHOTO [POBAJIKEHHS, I0ATKOBUX Cy0'€KTiB, HOBUX (HOPM [Iisijib-
HOCTI cJTirgoro, GopM HOro B3a€MOIii 3 IHIIMMH Cy6'€KTaM1; IIIAXOM TIOTINOIEHHST 3HAHD PeaTi3yE€Thest
uepe3 JOCII/IKEHHsT 0COOIMBOCTEl 3aCTOCYBAHHST BXKE 3alPOBAPKEHUX KPUMIHAJIBHIX [POIECYTbHIX
IHCTUTYTIB y AiSVIBHOCTI CJII/TY0TO, BUBUEHHS iX IIPABOBOI IIPUPO/IM, BU3HAUCHHS Ha ITiHl Ti/IcTaBl MISXIB
iX MOJKJIMBOTO BIOCKOHAJIEHHST; IIISIXOM 3aJTyY€HHsI 3HAHb 3 HIINX 00JacTell HAYKU Peasi3yeThesl Yepes
3aCTOCYBAaHHSI COIIOJIOTIUHIX, 3araJbHO-ITPABOBUX 3HAHD, PE3YJIBTATIB JOCTIIZKEHb MTPUPOJAHIYNX HAYK,
TeXHIYHUX, T'YMaHiTaPHUX TOLIO.

KimouoBi caoBa: cripumii, mporecyaibHa AisibHiCTh, 6GopoThGa 3i 3JO0YMHHICTIO, Taly3eBi MPaBoOBi
HayKH, TEOPETHYHE 00T PYHTYBAHHSI.
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INTERROGATION TACTICS AT THE INITIAL STAGE
OF INVESTIGATION OF ACCEPTANCE OF AN
OFFER, PROMISE OR RECEIPT OF UNDUE BENEFIT

Abstract. Purpose. The purpose of the article is to determine the particularities of interrogation
tactics at the initial stage of an investigation of acceptance of an offer, promise or receipt of an undue benefit
by an official. Results. The article emphasises that interrogation is one of the most important investigative
(search) actions by which an investigator or prosecutor obtains evidence of a person's involvement in
a crime and verifies other factual data collected; it is the most common investigative (search) action
in the investigation of acceptance of an offer, promise or receipt of an undue benefit by an official. The
author examines the particularities of interrogation of various categories of persons involved in the initial
stage of investigation of acceptance of an offer, promise or receipt of an undue benefit by an official (giver
(complainant), witness and beneficiary (suspect). For each of these categories, the particularities that
affect the tactics of interrogation are identified: for the complainant and the victim, there is a need to
clarify the circumstances of the source of information about the crime; the official who committed it or is
preparing to commit it; the object of the undue benefit; the goal, the achievement thereof is a condition
for the provision of an undue benefit; the presence or absence of the fact of extortion of an undue benefit;
identification of other witnesses, which leads to interrogation to clarify the circumstances that will
further allow verification of other information about the facts obtained during the pre-trial investigation.
Conclusions. The author concludes that the interrogation tactics in situations where a suspect denies
involvement in a crime and /or refuses to testify are identified. It is determined that in the first case, the main
focus is on clarifying the circumstances preceding the crime and indicating the actions of the suspect
during its commission, with the need to detail the answers to enable their verification and refutation in
the future, and in case of refusal to testify, it is necessary to apply tactical techniques aimed at overcoming
the suspect's position by holding a conversation on an abstract topic to establish psychological contact,
during which explanations and convincing that the position taken is disadvantageous for the suspect.

Key words: receipt of undue benefit, pre-trial investigation, initial stage, interrogation, tactics
of conducting.

1. Introduction

Interrogation in criminal proceedings is
the most common investigative action aimed
at obtaining (collecting) evidence or verifying
evidence already obtained in a particular crim-
inal proceeding. The literature review reveals
that interrogation during pre-trial investiga-
tion in criminal proceedings is an investigative
(search) action aimed at collecting, verifying,
evaluating evidence by obtaining verbal tes-
timony from the interrogated person about
the circumstances of the criminal offence
known to him/her or about such circumstances
that are relevant to the criminal proceedings
and subsequently recording them in the pro-

© D. Shumeiko, 2023

tocol or in other manner, provided for by law,
by the relevant actors of criminal procedure
(Avramenko, Blahuta, Hutsuliak, 2013, p. 54).
The CPC does not define the concept of inter-
rogation, but only sets out the conditions under
which it should be conducted. However, these
conditions are extrapolated both to the type
of crime (which is being investigated and for
which an investigative (search) action is being
taken) and depending on the specific situa-
tion that has arisen as a result of the crime (as
well as because of the actions of the actors in
the course of the investigation), this requires to
consider interrogation as one of the most impor-
tant investigative (search) actions at the first
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stage of pre-trial investigation of acceptance
of an offer, promise or receipt of an undue bene-
fit by an official.

The general provisions of interrogation
have repeatedly been the focus of research by
scholars and practitioners, such as R.S. Bielkin,
N.V. Hryshchenko, V.K. Veselskyi, V.O. Kono-
valova. Some issues of interrogation during
the investigation of the offence being studied
are described in the works by V.Yu. Shepitko,
V.M. Lishchenko, Ya.Ye. Myshkov, A.I. Shyla.
However, a number of controversial issues
regarding admissibility and necessity of using
tactical techniques to obtain the most com-
plete information about the crime committed
during the interrogation of the complainant,
witnesses, suspect remain unresearched, as well
as the development of tactics for interrogating
the above persons in the investigation of accept-
ing an offer, promise or receipt of an undue ben-
efit by an official.

The purpose of the article is to determine
the particularities of interrogation tactics
at the initial stage of an investigation of accept-
ance of an offer, promise or receipt of an undue
benefit by an official.

2. Interrogation of a complainant as
the initial stage of an investigation of accept-
ance of an offer, promise or receipt of an undue
benefit

The analysis of investigative practice
shows that the investigation of crimes under
Article 368 of the CC in terms of investigative
(search) actions should begin with the interro-
gation of the complainant, who, according to
Part 1 of Article 60 of the CPC, is a natural or
legal person who has filed a statement or report
of a criminal offence with a public authority
responsible for commencing pre-trial proceed-
ings and is not a victim. Given that the CPC
does not provide for a separate interrogation
of the complainant, under specific circum-
stances, a person who has filed a complaint
about a crime under Article 368 of the CC may
be interrogated as a witness (it is inappropri-
ate to interrogate the complainant as a victim
at the initial stage of the investigation). Then, if
it is established that moral, physical or material
damage has been caused to a person, the inves-
tigator has the right to question the complain-
ant as a victim but allowing for the fact that
when complainants apply to law enforcement
agencies with statements about extortion
of undue benefits (often at the initiative of law
enforcement), and the fact of extortion is sub-
sequently refuted in court. The tactics of inter-
rogation and the list of circumstances to be
established depends on the situation reported
by the complainant and depends on the spe-
cific situation, namely, whether the complain-
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ant reports the fact of acceptance of the offer
or the promise of receiving an undue benefit;
reports the fact of receiving an undue benefit in
the past; reports the fact of receiving an undue
benefit in the future; reports the fact of receiv-
ing an undue benefit, whether or not combined
with extortion of an undue benefit.

The complainant is interrogated: at the place
of pre-trial investigation; at the place of resi-
dence, work, at medical institution, café, prem-
ises of the operational unit (if there are circum-
stances that may indicate disclosure of the fact
of the person's appeal to law enforcement bod-
ies). Since in most cases the complainant pro-
vides truthful testimony, a commonly used tac-
tic is to recreate the forgotten based on the use
of associative connections (referring to cir-
cumstances adjacent in time or space, creat-
ing a situation of recall and a detailed descrip-
tion of the conversation, place, environment,
etc.) (Veselskyi, Kuzmichov, Matsyshyn,
2005, p. 22). Interrogation of the complainant
may be conducted with the use of audio or video
recording, provided that in a particular situ-
ation it is necessary to conduct investigative
search actions (CISA) immediately, and there is
no time to draw up an interrogation records, or
if the investigator or prosecutor has reason to
fear that the complainant will refuse to give evi-
dence in case of opposition to the investigation
(influence, threats, family relations between
the complainant and the beneficiary, etc.)

During the interrogation, it is necessary
to clarify the circumstances depending on
the situations described above, namely: how
long the complainant has known the person
who accepted the offer or promise; on whose ini-
tiative and under what circumstances they met;
the occupation of the person who has accepted
the offer or promise; the location of the person's
office, how to get there, with a detailed descrip-
tion of the setting; whether the fact of the visit
is reflected in any documents (Cherniavskyi,
Vakulenko, Tolochko, 2014); how it became
known about the acceptance of the offer or
promise of undue benefit (if from the words
of another person, it is necessary to find out
their personal data and the circumstances
under which these facts became known); infor-
mation about the object of the undue benefit;
for performing what actions (inaction) the offi-
cial accepted the offer or promise of an undue
benefit; a detailed description of actions that
indicate the acceptance of the offer or prom-
ise by the official (conversation, conclusive
actions, gestures, writings on paper); what
exactly was the acceptance of the offer or prom-
ise; under what circumstances, in what place
the conversation took place, who could have
witnessed it; whether the fact of acceptance
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of the offer or promise was recorded by techni-
cal means (voice recorder, mobile phone, fixed
surveillance cameras, other means of commu-
nication, by sending a message, via the Inter-
net, social networks, Skype, etc.); if recorded,
for what purpose; under what conditions; in
what environment (place of recording); what
kind of technical device (analogue or digital)
was, find out under what conditions the person
who accepted the offer or promise acquired or
received the technical device, its brand, series,
number; whether there are any other records
on the technical device; what means of commu-
nication (mobile phone number, email address,
web addresses of pages on social networks)
the person who accepted the offer or promise
uses; who else is aware of the facts of accept-
ance of the offer, promise of obtaining an undue
benefit; what prompted the complainant to
report the bribe to law enforcement bodies
(fight against bribery, personal hostility to per-
sons involved in the crime, violation of his/
her personal interests, promotion, prestigious
job, business trips that are of interest to him/
her) (Myshkov, 2003, pp. 178—182); whether
the company is ready to take part in a tactical
operation to expose the beneficiary. This list
of questions is necessary but not exhaustive (as
it can be expanded depending on the situation).
For example, if a person reports the fact that
an official received an undue benefit in the past
to an investigator, the prosecutor needs to
make additional inquiries: how the complainant
became aware of the facts of receipt of an undue
benefit by a particular official; the mechanism
of transfer of the object of the undue bene-
fit reported by the complainant (type, way
of transfer, with or without an intermediary,
place, environment, etc.); the time and place
of the transfer, the circle of persons who could
have known about the consequences of its
transfer, information about possible interme-
diaries, etc.; find out the source of the funds
provided to the official, as well as establish
to whom he or she told about the giving
of the undue benefit, for what actions; how
long it took to perform the actions for which
the undue benefit was given after the receipt
of the undue benefit; if the actions were not per-
formed in the interests of the person who pro-
vided the undue benefit, find out when the last
time he/she communicated with the official
on this issue, whether the issue of returning
the subject of the undue benefit was raised,
whether there is any evidence of the transfer
of the undue benefit (receipts, electronic pay-
ments, promissory notes, entries in notebooks,
other documents, records of mobile phone con-
versations); what prompted the person to file
a voluntary report with law enforcement agen-

cies, whether the report is a kind of blackmail
to return the subject of the undue benefit.

This situation in the practice of investigat-
ing this category of proceedings usually occurs
in the case of systematic receipt of an undue
benefit by an official, or a one-time receipt on
condition of non-performance or improper per-
formance of actions agreed with the giver in his/
her interests, so it is necessary to find out all pos-
sible actions of the complainant with the sub-
ject of the undue benefit, as this may contribute
to obtaining other indisputable evidence.

If the complainant reports the official’s
intention to receive an undue benefit in
the future, the following circumstances should
be investigated during the interrogation, con-
sidering the specific situation, in addition
to the issues we have mentioned in the case
of the notification of acceptance of the offer or
promise of an undue benefit, namely: whether
the complainant has taken provocative
actions aimed at inciting the official to receive
an undue benefit and artificially creating
an environment for obtaining an undue benefit;
if the complainant provides a sound or video
recording of a conversation about agreeing
on the terms of obtaining an undue benefit, it
should be established in detail where the con-
versation took place and under what conditions
the recording was made (outdoors, indoors, in
a dark or well-lit place, on a digital or analogue
technical device, mobile phone), what the serial
number and brand of the technical device was;
how many people participated in the conversa-
tion recorded on the technical device, whether
the file with the conversation was re-recorded
to another medium, and if so, whether they can
provide it for the examination; who advised
to record the conversation; whether the inter-
mediary was mentioned in the conversation, if
so, find out all possible information about this
person known to the complainant (personal
data, description of appearance, where he/she
works, how the beneficiary introduced him/her,
etc;) circumstances that indicate that the ben-
eficiary made certain records on the amount
of the undue benefit, the terms of the trans-
fer, the person to whom the transfer should be
made, the account number to which the funds
should be transferred, etc;) if the complainant
reports the fact of extortion of an undue bene-
fit, it is additionally necessary to find out what
kind of actions manifest the extortion (verbally,
conclusively, by making decisions not in favour
of the complainant, creating an environment in
which the undue benefit should be provided,
what explanations it was accompanied by,
etc.) Clarification of the above issues will ena-
ble to further plan and control the commission
of a crime in the form of a special investigative
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experiment in conjunction with other investiga-
tive (search) actions and the NSDI.

The next category of persons subject to
interrogation in criminal proceedings being
studied is a witness. The tactics of interrogating
witnesses depend on the investigative situation
and other objective circumstances, which leads
to their division according to certain criteria,
namely: persons who depend on the beneficiary;
persons who do not depend on the beneficiary;
persons who may have participated in crimi-
nal acts. In view of this, the following persons
are subject to interrogation as witnesses: com-
plainants; persons from whom the undue benefit
was extorted; accidental witnesses of the crime;
persons working together with the beneficiary,
including both subordinate and non-subordi-
nate; heads of higher authorities under whom
the beneficiary worked; colleagues; witnesses
to the apprehension of the beneficiary; per-
sons who have applied to the institution where
the beneficiary works to resolve certain issues
and have information about possible abuses by
the beneficiary, his/her behaviour in the exercise
of official powers, etc; persons who witnessed
the beneficiary making expensive acquisitions;
persons working in public establishments
where the beneficiary rested or held meetings;
persons in whose interests the beneficiary per-
formed the relevant actions for a fee; persons
recorded by means of conducting the CISA
when transferring money to the beneficiary;
attesting witnesses involved in the control
of the crime in the form of a special investiga-
tive experiment; attesting witnesses who were
present during other investigative (search)
actions; persons who are aware of the relation-
ship between the giver and the beneficiary;
persons who have previously appealed against
the actions and decisions of the beneficiary;
under the specific investigative situation, other
persons who may provide information about
circumstances relevant to the criminal proceed-
ings (for example, whose data was discovered
during the examination of documents, search
of the suspect's home or other property, his/
her office (draft records, letters in both paper
and electronic form, documents on the purchase
of real estate, cars, or receipt of valuable gifts
at reduced prices)).

In case of a special investigative experiment
conducted to record criminal acts, as a result
of which the beneficiary is apprehended, it is
necessary to use the factor of surprise (Shylo,
2013, p. 161), which eliminates the possibility
of thinking through the testimony and coor-
dinating it with the testimony of other inter-
ested parties, so there is no time to properly
prepare for the interrogation of witnesses
at the initial stage of the investigation. There-
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fore, it is necessary to immediately determine
the place of interrogation of the witness, since
if witnesses, especially those who are offi-
cials, are interrogated in any place that gives
the person an impression of privilege (their
office, the office of the prosecutor or the head
of the investigative unit), it makes the investi-
gator psychologically dependent on these per-
sons. In our opinion, the interrogation should
be conducted in the investigator's office, since
the very fact that the interrogated person is in
the office has a psychological impact on him/
her, and the official nature of the interrogation
is a guarantee of proper awareness of the seri-
ousness of the events, (but if it is necessary to
conceal information from unauthorised persons
about the fact of interrogation, it is advisable to
interrogate such a person in another place — this
decision depends on the witness's classification
as one of the categories of persons mentioned
above).

3. Tactical techniques during the interro-
gation of a witness in the course of an inves-
tigation of the acceptance of an offer, promise
or receipt of an undue benefit

During the interrogation, it is necessary to
apply tactical techniques allowing for actions
in a conflict situation, based on the fact that
the witness has a negative attitude to the inves-
tigation (given that during the investigation
of this type of crime, random persons are prac-
tically not in the focus of the investigation):
sudden presentation of evidence, rapid inter-
rogation and other techniques used during
interrogation in a conflict situation. Although
(in case of a witness's unfriendly attitude
towards the beneficiary) it is necessary to estab-
lish comprehensively all cases of obtaining
an undue benefit, facts of abuse, giving illegal
instructions, etc. but it is necessary to find out
the reason for the unfriendliness (the testimony
of such persons is subject to detailed verifica-
tion). In the course of interrogation, the follow-
ing circumstances are established: ones related
to the acceptance of an offer, promise or receipt
of an undue benefit by a particular person; ones
confirming or refuting the suspect's version;
ones confirming or refuting information about
facts obtained as a result of other investigative
(search) actions and the CISA; ones character-
ising the suspect; other circumstances in a par-
ticular investigative situation.

The next category of persons subject to
interrogation in criminal proceedings being
studied is the suspect (beneficiary). The tac-
tics of interrogation of a suspect depend mainly
on the nature of the information and evidence
available to the investigator, on the char-
acteristics of the person being interrogated
(degree of legal awareness, experience, posi-
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tion held, corruption ties, etc.) (Veselskyi,
Kuzmichov, Matsyshyn, 2005), as well as on
the line of behaviour chosen by the suspect (to
give truthful testimony; to build his/her story
of the circumstances of the case, which may
be completely false or distorting the truth; to
refuse to testify on the basis of the Constitu-
tion of Ukraine, Article 63 and the provisions
of the CPC, Article 42, Part 3). Given that we
consider the tactics of interrogating a suspect
at the initial stage of the investigation, in par-
ticular, immediately after a special investiga-
tive experiment and apprehension of a person
while receiving an illegal benefit, the initial
stage of the investigation is characterised by
the lack of comprehensive information about
the crime, the difficulty of conducting the first
interrogation of a suspect is that at this stage
the investigator has only information about
events of the offence, the fact of apprehension
of the person while receiving an undue benefit
and the circumstances reported by the com-
plainant. Meanwhile the suspect has a wide
range of information about the circumstances
of interest to the investigation, so whether
the investigator or prosecutor can obtain it
during the interrogation of the suspect depends
on his or her professional abilities, the condi-
tions of the particular situation, and objective
reasons. Interrogation tactics imply consistent
clarification of the circumstances related to
the statement of an undue benefit or the appre-
hension of a person. The purpose of the interro-
gation is to establish a range of facts that testify
to the actions of the suspect during the com-
mission of a criminal offence (Myshkov, 2005).
For tactical reasons, it is advisable to conduct
this interrogation with the use of video record-
ing, which will subsequently enable to resolve
the issue of the reliability or unreliability
of the testimony provided, subject to appropri-
ate examinations.

It should be noted that the information
provided by the suspect during the first inter-
rogation may be the only confession at the stage
of both pre-trial investigation and trial of crimi-
nal proceedings. In view of this, the main purpose
of interrogating a suspect is to clarify the sus-
pect's position, arguments in his or her defence,
interpretation of the circumstances of the appre-
hension and the fact of finding the subject
of the undue benefit, as well as to establish max-
imum information about the events preceding
the apprehension by asking detailing questions.
At this stage of the interrogation of the suspect,
no techniques should be used to expose lies, it
is necessary to create a situation of trust in his/
her position as much as possible, to set it out in
the interrogation report using the phrases used
by the suspect. This will lead to the establish-

ment of psychological contact, a kind of trust in
the investigator, enabling to obtain the neces-
sary information from the suspect in the future.
The investigator must first verify the falsity
of the interrogated person's testimony, and only
then, during subsequent interrogations, use
the entire "arsenal” of tactical techniques to
expose lies, present evidence, etc.

In a conflict situation, accompanied by
denial of involvement in the commission
of a crime, the relationship between the suspect
and the person who gave the undue benefit to
the investigator, concealment of certain circum-
stances, it is possible to change this situation
by creating the impression that the investiga-
tion has full information about the incident,
demonstrating awareness of the suspect's indi-
vidual life events (Veselskyi, Kuzmichov, Mat-
syshyn, 2005, p. 24), previous behaviour before
the arrest, the facts recorded during the CISA;
a proposal to conduct an interrogation with
the use of a polygraph (Turovets, 2014). In this
situation, the main role is played by the investi-
gator's detailing and clarifying questions aimed
at confirming or refuting the suspect's version.
Allowing for the specific situation, it is recom-
mended to clarify the following questions: how
the person who gave an undue benefit got to
the place where an undue benefit was handed
over; the nature of the relationship between
the suspect and the person who provided
an undue benefit; how the presence of traces
of special chemicals on the hands, clothes or
other items of the office can be explained; how
the presence of a recorded conversation about
agreeing on the terms of the bribe can be
explained, etc.

If during the first interrogation the suspect
refuses to testify, this may indicate that at this
stage of the investigation the defence does not
have information about the sufliciency of evi-
dence of the person's guilt, so until the opening
of the criminal proceedings and, accordingly,
the receipt of information about the existence
of evidence of guilt collected by the prosecu-
tion, the suspect does not give any testimony.
If a person categorically refuses to testify,
the investigator should not persuade him or her,
as no tactical techniques in this case can change
the suspect's mind. From a tactical point of view,
if the suspect refuses to testify, it is necessary to
create a situation of a simple conversation in
which the arguments of the suspect and his/
her defence counsel are heard, then recorded
and investigated. In this case, it is important
that the suspect discloses his or her position as
fully as possible.

Therefore, it should be noted that interro-
gation is one of the most important investiga-
tive (search) actions by which an investigator
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or prosecutor obtains evidence of a person's
involvement in a crime and verifies other factual
data collected; it is the most common investi-
gative (search) action in the investigation
of acceptance of an offer, promise or receipt
of an undue benefit by an official.

4. Conclusions

The tactical features of interrogating
a complainant or victim are the need to clarify
the circumstances of the source of informa-
tion about the crime; the official who commit-
ted it or is preparing to commit it; the object
of the undue benefit; the goal, the achieve-
ment thereof is a condition for the provision
of an undue benefit; the presence or absence
of the fact of extortion of an undue benefit;
identification of other witnesses, which leads
to interrogation to clarify the circumstances
that will further allow verification of other
information about the facts obtained dur-
ing the pre-trial investigation. In most cases,
a suspect is interrogated if he or she denies
involvement in the crime or refuses to testify.
In the first case, the main focus is on clarify-
ing the circumstances preceding the crime
and indicating the actions of the suspect dur-
ing its commission, with the need to detail
the answers to enable their verification and ref-
utation in the future. In case of refusal to tes-
tify, it is necessary to apply tactical techniques
aimed at overcoming the suspect's position by
holding a conversation on an abstract topic to
establish psychological contact, during which
explanations and convincing that the position
taken is disadvantageous for the suspect.
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TAKTHUKA IIPOBEJEHHSA JOIIUTY HA HO‘IATKOBII‘/'I.CTAHI'I'
PO3CIAYBAHHA OO0 NPUUHATTSA ITPOIIO3UIIIL, OBIIISIHKN
ABO OJEPJKAHHSA HEITPABOMIPHOI BUTOIU

Auoranis. Mema. MeToio crarti € BU3HAUeHHS] OCOOIMBOCTEH TAKTHKU IIPOBEIECHHS JIONHUTIB Ha
MOYATKOBIH cTaii po3ciiiyBaHHsI MOA0 IPUIHITTS MPONO3HIL, 00IIgHKN a00 OePIKAHHS HEIPaBOMIp-
HOI BUTO/U CJIyk60B010 0c00010. Pe3yavmamu. Y CTaTTi HArOJIOUIEHO, IO JOMUT € OHIEI0 3 HAllBAKIIN-
Bilmit carijpuux (PO3IIyKOBUX ) Iill, 32 IOIIOMOTOIO SIKOi CJTiTYMii, TPOKYPOP OTPUMYE JIOKA3U TPUYETHOCTI
0co0u 10 BYMHEHOTO 3JI0YKMHY Ta TlepeBipsie iHmi 3i0pani GakTuuni Kami, BUCTYNae HalOLIbII MOMUpe-
HOIO CJIiY0I0 (PO3IIYKOBOK) €0 Y PO3CJiyBaHHI IPUHHATTS IPOIO3UILii, 06IAHKY abo OflepKaHHs
HeNpaBoMipHOi BUTO/IN CJIy5KO0BOIO 0c006010. PO3IIISIHYTO 0COBMMBOCTI IONUTY Pi3HUX KaTeropiit ocio, ski
GepyTh yyacTh Ha MOYATKOBIN cTaiii PO3CIiAyBaHHS MOK0 IPUIHATTS IPONO3HULlil, 00ilsgHKK abo oxep-
JKaHHs1 HEIPAaBOMIPHOT BUTO/IHU CJ1yK00BOI0 0c06010 (BUTOOHAIaBaua (3aBHIKA ), CBIJIKA Ta BUTOL00/EP-
KyBaya (11103pIoBaHoro). J{Jist KOXKHOI i3 3a3HaueHNX KaTeropiii BU3HAY€HO 0COOMMBOCTI, SIKi BILIMBAIOTH
Ha TAKTUKY JOMUTY: /Uit 3asTBHUKA, TOTEPIILION0 € HEOOXIIHICTD 3'ICyBaHHsT 00CTaBHH IIPO JIZKEPEJIO OTPH-
MaHHsI BIJOMOCTEl 11pO BUMHEHHSI 3JI04KHY; CIy:KO0BY 000y, sika [IOr0 BUMHUIIA YK TOTYETHCS 10 HOTO
BUMHEHHST; IPeJIMET HENPABOMiPHOT BUTO/IM; METY, IOCSTHEHHS SIKOT € YMOBOIO HAJIAHHS HEMPaBOMipHOT
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BUTO/IV; HASIBHICTH YU BiZICYTHICTH (haKTy BUMAraHHs HEMPABOMiPHOI BUTO/IH; BCTAHOBJIEHHS iHIITIX CBIi/I-
KiB, 1110 3yMOBJIIOE IPOBE/ICHHST JOTUTY JUISL 3'ICYBaHHs1 0OCTABUH, sIKi B OAATBIIOMY HaJIALyTh MOJKJIH-
BiCTb T1epeBipuTH iHIII 3700yTi i/ Yac MPOBEIEHHS TOCYIOBOTO PO3CJIYBAHHS BIIOMOCTI 1IPO (HaKTH.
Bucnosxu. 3pobiieHO BUCHOBOK, 110 BHOKPEMJIEHO TAKTHKH JIOMUTY B CHTYAIlisIX, KOJIH ITI03PIOBAHMUIL
3arepevye MPHYeTHICTD [0 BANHEHHS 371041HY Ta\abo BiZIMOBIISIETHCS Bi/l HaJlaHHsT CBi/[ueHb. Busnadeno,
1[0 B MEPIIOMY BUIAJKY OCHOBHA yBara CIPSIMOBYEThCS Ha 3'siCyBaHHs 00CTABUH, SIKi IT€PELYIOTh MOl
3JIOYMHY Ta CBiYaTh MO i Mi03PI0OBAHOTO il Yac foro BYMHEHH, 3 HeoOXiAHICTIO eTaisarti Biamo-
BiJtel [UIst MOJKJTBOCTI X TIePEBIPKHU Ta CIIPOCTYBAHHS B MAHOYTHBOMY, @ Y BUTIAJIKY BIZIMOBH B/l HAIAHHsI
[OKa3aHb MOTPIGHO 3aCTOCYBATH TAKTUYHI MIPUIHOMHU, CIIPSAMOBAHI Ha TIO[0JIAHHS TIO3KIL] Ti/I03PIOBAHOTO,
IJISIXOM TIPOBEJIEHHS] PO3MOBH Ha aOCTPAKTHY TeMy JiJIsl BCTAHOBJIEHHSI TICHXOJIOTYHOTO KOHTAKTY, il
Yac SKO0i 3aCTOCYBATH PO3'SICHEHH Ta MePEeKOHAHHS B TOMY, 1110 3aifHATA MO3WILiST € HEBUTITHOTO JIJTS TIi/I-
03PIOBAHOTO.

KmouoBi cioBa: ojiepskaHHsI HETPABOMiPHOT BUTO/IM, IOCY/IOBE PO3CJIIyBaHH, MOYATKOBA CTAis,
JIOTIHT, TAKTUKA ITPOBEICHHSI.
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OF COMBATING DOMESTIC VIOLENCE

Abstract. Purpose. The purpose of the article is to analyse the system of actors involved in control
and supervision in the field of combating domestic violence which have the status of international
and European (regional) entities. Results. It is stated that the system of actors involved in control
and supervision activities in the field of combating domestic violence consists of numerous bodies,
institutions or organisations which are designed to monitor the discipline of the tasks assigned to
the authorised entities, as well as the dynamics of eradicating this socially dangerous phenomenon.
This system may include both public and private actors; both state and international as well as regional.
Each of these actors has its own responsibility and a list of instruments for achieving the goal of its
implementation. The article analyses the system of international and European bodies and structures that
exercise control and supervision in the field of combating domestic violence. An important body in the field
of combating domestic violence, which has specific control and supervisory functions, is UN Women. The
body promotes gender equality worldwide and opposes all forms of gender-based violence, including
domestic violence. Conclusions. It is stated that the key international bodies involved in combating
domestic violence are the UN Committee on the Rights of the Child and UN Women. At the European
level, such bodies are the Lanzarote Committee and the Group of Experts on Action against Violence
against Women and Domestic Violence (GREVIO). It is determined that international and regional
entities involved in control and supervision in the field of combating domestic violence exercise their
powers on the basis of international conventions and treaties. For the most part, they perform control
and supervisory functions through monitoring. However, the conclusions based on its performance are
advisory in nature, that is, they are not binding on countries. However, failure to comply with them may
have political consequences. It is clarified that in most cases, international control and supervisory bodies
work in close dialogue with countries and provide them with the opportunity to present their position
and provide comments on the recommendations, which can facilitate constructive cooperation.

Keywords: control and supervision, combating domestic violence, system of actors, international
bodies, European bodies, monitoring, reporting.

1. Introduction

The concept of "system" first appeared in
Ancient Greece 2500—2400 years ago and meant
"combination”, "organism", "organisation"
(Kustovska, 2005). In Greek, "systema” means
a whole composed of parts, a combination; a set
of interacting elements united by the common
goals that form a certain integrity; it is an object
that is determined by a set of elements, trans-
formations, the properties of which are not
reduced to the properties of the object itself
(Educational materials for students and school-
children of Ukraine, 2022).
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The modern interpretation of "system” can
have different meanings depending on the con-
text in which it is used. The main definitions
of "system" are as follows: 1) a set of intercon-
nected, interdependent elements of any nature,
which are combined by some systemic features,
form a single whole and are subordinated to
a certain common goal (Sharapov, Derbentsev,
Semonov, 2004); 2) an object that is character-
ised by the composition of elements, the struc-
ture of their connections, parameters and has
at least one input and one output that provide
communication with the external environ-
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ment, characterised by the laws of behaviour
and changes behaviour when controlling influ-
ences are received (Kovalenko, Bidiuk, Hozhyi,
2004); 3) a set of objects of varying complexity
(cell, tissue, organ, organ system, organism, bio-
cenosis, ecosystem, biosphere), which include
the maximum number of known levels of struc-
tural and functional organisation, each of which
is a set of interdependent elements (Institute
of Encyclopedic Research of the National
Academy of Sciences of Ukraine, 2023); 4) a
set of organisational and technical means for
storing and processing information to meet
the information needs of users, etc.

That is, both in ancient philosophy
and in modern times, the term "system" is
defined through a certain interconnected set
of elements intended to achieve a certain goal
in unity.

Therefore, when we speak of a "system
of actors”, we are talking about a complex
network of interactions between different
actors or entities. With this in mind, we can
confidently state that the system of actors
involved in control and supervision activities
in the field of combating domestic violence con-
sists of numerous bodies, institutions or organ-
isations which are designed to monitor the dis-
cipline of the tasks assigned to the authorised
entities, as well as the dynamics of eradicating
this socially dangerous phenomenon. This sys-
tem may include both public and private actors;
both state and international as well as regional.
Each of these actors has its own responsibility
and a list of instruments for achieving the goal
of its implementation.

The purpose of the article is to ana-
lyse the system of actors involved in control
and supervision in the field of combating domes-
tic violence which have the status of interna-
tional and European (regional) entities.

2. Ensuring counteraction to domestic
violence at the international level

Under international law, states have clear
obligations to address domestic violence. States
are required to exercise due diligence to prevent
acts of violence against women; to investigate,
prosecute and punish perpetrators; and to pro-
vide assistance to victims and redress for harm.
The requirements for the adoption and imple-
mentation of national action plans to combat
violence against women are set out in interna-
tional and regional human rights instruments
and policy documents. The adoption and imple-
mentation of multisectoral national action plans
to combat domestic violence is one of the key
requirements in the global fight against all types
of violence against women around the world, as
identified by the UN Secretary-General in his
report "UniTE to end violence against women"

(UNITE to End Violence against Women Cam-
paign, 2022).

A database on violence against women was
launched in 2009 as the first global "one-stop
site” for information on measures undertaken by
UN Member States to address violence against
women. It will also help identify practices that
can fight impunity and put an end to attitudes
and stereotypes that permit or condone violence
(United Nations Agencies Forward Together
in the Response to Violence Against Women,
2009).

It should be noted that one of the key inter-
national bodies working in the field of combat-
ing domestic violence is the UN Committee on
the Rights of the Child (2023). It is responsible
for monitoring the implementation of the UN
Convention on the Rights of the Child (2003),
which contains a number of provisions on
the protection of children's rights and safety,
including combating domestic violence. Each
State party to the Convention is required
to report periodically to the Committee on
the steps it takes to fulfil its obligations under
the Convention. It also evaluates these reports,
makes recommendations to States, engages in
dialogue with Governments and other stake-
holders, and draws conclusions on the situation
of children's rights, including domestic vio-
lence.

The Committee encourages international,
regional, national and local organisations to
submit written reports on the implementation
of the Convention in the country. Information
may be submitted by individual non-govern-
mental organisations or coalitions of non-gov-
ernmental organisations, as well as by national
human rights institutions and ombudsmen. It
encourages civil society to coordinate and sub-
mit joint comprehensive reports to strengthen
cooperation at the national level and increase
the impact of the monitoring and reporting
process (Information for civil society, NGOs
and NHRIs, 2023).

Another important body in the field of com-
bating domestic violence, which has specific con-
trol and supervisory functions, is UN Women.
This body promotes gender equality worldwide
and opposes all forms of gender-based violence,
including domestic violence.

3. Ensuring counteraction to domestic
violence in Ukraine

In Ukraine, the current scope of UN Wom-
en's activities includes targeted assistance to
national partners in three thematic areas defined
in the effective Strategic Note (2018-2022):
women, peace and security; elimination
of violence against women and girls; govern-
ance, leadership and participation (UN Women
in Ukraine, 2023). Although this body does
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not have direct control functions in the field
of combating domestic violence, it is actively
involved in the implementation of such meas-
ures (for example, joint monitoring groups are
formed with the Secretariat of the Verkhovna
Rada Commissioner for Human Rights) and in
general, its activities are aimed at promoting
non-violent models of masculinity, gender
equality and human rights, respectful relation-
ships and non-violent communication skills.

It should be noted that in 2012, Ukraine
ratified the Council of Europe Convention
on the Protection of Children against Sexual
Exploitation and Sexual Abuse (Lanzarote
Convention) (Council of Europe Convention
on the Protection of Children against Sexual
Exploitation and Sexual Abuse, 2007). The
Lanzarote Committee is a body established to
monitor whether States effectively implement
the provisions of the Lanzarote Convention.
The Committee is also mandated to facilitate
the collection, analysis and exchange of infor-
mation, experiences and best practices in order
to increase potential to prevent and end sex-
ual exploitation and sexual abuse of children.
The Committee regularly publishes progress
reports, conclusions and declarations. This is in
line with the 2019 Declaration of the Lanzarote
Committee on protecting children in out-of-
home care from sexual exploitation and sex-
ual abuse, which states that Member States
of the Convention shall ensure "effective mon-
itoring of the practices and standards, to pre-
vent/combat child sexual abuse” (2.vi.) (Meth-
odological recommendations for monitoring
compliance with children's right to protection
from violence and ill-treatment, 2021). In other
words, the Lanzarote Committee is an impor-
tant international mechanism for protecting
children's rights against sexual exploitation
and sexual abuse, as well as for strengthening
international cooperation in this field.

The Istanbul Convention is the basic doc-
ument that provides for a regional monitoring
mechanism for combating domestic violence in
practice. Such monitoring is possible thanks to
the work of two important institutions, namely:
The Group of Experts on Action against Violence
against Women and Domestic Violence (GRE-
VIO) (Council of Europe, 2022) (an independ-
ent expert body) and the Committee of the Par-
ties (Committee of the Parties, 2022) which is
the political body of the Istanbul Convention
monitoring mechanism (under the Council
of Europe), composed of official representatives
of the Member States of the Istanbul Conven-
tion (Rosokhata, Krushynska, 2022).

GREVIO is composed of 10-15 repre-
sentatives from Member States (the number
of experts depends on the number of Member
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States). GREVIO members are selected with
gender and geographical balance. The following
requirements are set for the candidates: 1) inter-
disciplinary experience in the field of human
rights, gender equality, violence against women
and domestic violence or in assisting and pro-
tecting victims; 2) honesty, competence, inde-
pendence and openness; 3) knowledge of English
and/or French; 4) citizens of the Member States
of the Convention (Council of Europe, 2022).

Article 67, paragraph 2, of the Istanbul Con-
vention entrusts the Committee of the Parties
with the task of electing the members of GRE-
VIO (Council of Europe Convention on pre-
venting and combating violence against women
and domestic violence (Istanbul Convention),
2011). On the basis of GREVIO's reports
and findings, it further adopts recommendations
indicating the measures to be taken to imple-
ment the conclusions contained in the report.
It also monitors the implementation of its own
recommendations after the end of the three-year
implementation period, using a standardised
reporting form that member states are required
to complete in accordance with the supervisory
procedure adopted at its 10th meeting on 13
April 2021 (Committee of the Parties, 2022).

4. Conclusions

International and regional entities involved
in control and supervision in the field of combat-
ing domestic violence exercise their powers on
the basis of international conventions and trea-
ties. For the most part, they perform control
and supervisory functions through monitoring.
However, the conclusions based on its perfor-
mance are advisory in nature, that is, they are
not binding on countries. However, failure to
comply with them may have political conse-
quences, including public pressure in the coun-
try's domestic policy to fulfil international obli-
gations. In most cases, international control
and supervisory bodies work in close dialogue
with countries and provide them with the oppor-
tunity to present their position and provide
comments on the recommendations, which can
facilitate constructive cooperation.
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AHAJII3 MIGKHAPOJTHUX TA_QBPOHEﬁCI)KPIX CYB’EKTIB .
KOHTPOJIbHO-HAIJIAAO0BOI AIAJIbHOCTI Y COEPI IIPOTU /LI

JOMAIIHbOMY HACHIbCTBY

Awuorauis. Mema. Metowo crtarTi € aHanis cucreMu cyG'€KTiB KOHTPOJIbHO-HATISIOBOI isIBHOCTI
y cdepi npoTHii TOMANTHBOMY HACHJIBCTBY, SIKi MAIOTh CTaTyC MiKHAPOAHUX Ta EBPOIIEIiCbKuX (perio-
HasibHKX). Pesyavmamu. CTBepaKy€ThCs, MO crucTeMa Cy0'€KTiB KOHTPOJIbHO-HATISAA0BOI AisSIbHOCTI
y cdepi TPOTHJIii TOMANTHHOMY HACHJIBCTBY CKJIQIAETHCS 13 YMCENBbHUX OPTaHiB, YCTAHOB UM OpTaHi3a-
i, 9Ki MOKJIMKAHi BiACTEKYBAaTH AWCIUILIIHY BUKOHAHHA MOKJIAJCHUX HA YIOBHOBAXKEHUX Cy0'€KTiB
3aBJIaHb, & TAKOXK AMHAMIKY BUKODPIHEHHSI 1[OTO CYCITLIbHO-Hebe3meqnoro siBuma. 151 cucrema Moxe 0Xo-
[UIOBATH SIK yO/IuHKUX Cy( €KTIB, TAK | IPUBATHUX; K [A€PKABHUX, TAK | MIKHAPOAHUX Ta PETiOHAIbHIX.
Kosken i3 1ux cy6’eKTiB Ma€ CBOIO 30HY BiIOBIAAILHOCTI Ta MEepeaiK IHCTPYMEHTIB OCATHEHHs METH i
peamizartii. [l cTaTTs npucBsguena aHaIi3y CUCTEMI MiXKHAPOTHUX Ta €BPOMENCHKIX OPTaHiB i CTPYKTYP,
SKi 3IIHCHIOITh KOHTPOJIBHO-HATJISAIOBY is/IBHICTH Y chepi POTH/il 10MAITHbOMY HACHJIbCTBY. Bask-
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JIUBUM OPraHoM y cdepi IpoTH/il TOMAITHbOMY HACUJIBCTBY, SIKMiT MA€ OKpPeMi KOHTPOJIbHO-HATJISAIOBI
dynxiii, e «<OOH-xinkn». [leit opran cpusie TeniepHiil piBHOCTI B yCbOMY CBIiTi Ta BUCTYTIAE€ TIPOTH BCIX
(HopM reHIepHO-00YMOBJIEHOTO HACUIIBCTBA, Y TOMY YUCIi JOMAIIHbOrO. Bucnosku. Koncrarosato, 1o
KJIIOYOBUMHU B CUCTEMi Mi’KHAPOIHUX OPTaHiB, 1[0 MPAIOIOTh y cepi MpoTujIii JOMAITHHOMY HACHIIBCTRY,
€ Komiter OOH 3 mpas mutunn ta «OOH-xinkn». Ha eBpormeiicbkomy piBHi Takumu opranamu € Jlanca-
poTchKuil KoMiTeT i Ipyma excriepris 3 /il IPOTH HACHIBCTBA CTOCOBHO KiHOK 1 IOMAIIHBOTO HACUIbCTBA
(GREVIO). Busnaueno, 1o MikHapoHi Ta perioHaabHi cy6’€KTH KOHTPOJIBLHO-HATISAA0BOI MisIBHOCTI
y cdepi TPOTHIIT JOMAITHBOMY HACUIIBCTBY 3/1iHCHIOIOTH CBOi TOBHOBAKEHHS HA Mi/ICTaBi MiXKHAPOIHNX
KOHBEHILii1 i 10roBopiB. 34e01IbIIOr0 KOHTPOIbHO-HAJISIOBI (QYHKIT BOHU BUKOHYIOTD IUISIXOM 3/Iiii-
CHEHHsI MOHITOPUHTY. AJie BUCHOBKH HA T/ICTaBi 1OTO TPOBEIEHHS MAIOTh PEKOMEHIAIIITHUI XapaKTep,
TOOTO /51 KpaiH BOHU He € 000B’I3K0BUMU. BoiHOUAC HeIOTPUMAHHS TaKKX PEKOMEHIalliii MOjke MaTH
MOMITUYHI HACKI KK, YTOYHIOETCS, IO B OLIBIIOCTI BUMAAKIB MiKHAPOIHI KOHTPOJIBHO-HATJISAA0BI Opra-
HU TIPAIIOIOTh Y TiICHOMY [1iaso3i 3 KpaiHaMu Ta HA/IAI0Th iM MOJKJIMBICTDb TIPEJCTABUTH CBOIO MO3UILIIO
i Ha/laBaT! KOMEHTapi /10 peKOMEeH/IAITi, 10 MOsKe CIIPUSTH KOHCTPYKTUBHIH CITiBIIparti.

KmouoBi cioBa: KOHTPOJIbHO-HATJISAI0BA AiSJIBHICTD, TPOTUIS JOMAITHBOMY HACHJIBCTBY, CHCTEMA
cy6’eKTiB, MiKHAPO/IHI OpraHu, EBPONENHCHKI OpraHi, MOHITOPHHT, 3BiTyBaHHS.
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LEGAL GUARANTEES OF JOURNALIST’S
ACTIVITIES IN THE CONDITIONS OF WAR

Abstract. Purpose. The purpose of the publication is to determine, based on the analysis of available
scientific and regulatory sources, legal guarantees of the rights and freedoms of journalists and their
family members under martial law. Research methods. The methodological basis of the scientific article
was made up of such general scientific methods as dialectic, analysis, synthesis, deduction, induction,
analogy and abstraction, as well as special scientific methods (formal-logical, comparative-legal,
dogmatic and systemic-structural), the use of which contributed to the study of the problem guarantees
of the activities of journalists in the conditions of war in the unity of their social content and legal form.
Results. The concept of legal guarantees for the activities of journalists, as stipulated by international
treaties, conventions, declarations, and other national legal acts of the system of norms, principles, legal
and organizational means, conditions and requirements, which are used to observe, ensure, protect
and protect the rights of journalists, is formulated and their family members. It has been established
that the Constitution of Ukraine and other laws provide for the use, along with domestic guarantees,
of international legal guarantees of the activities of mass media representatives. Conclusions. According
to the provisions of international humanitarian law, journalists can have two statuses in wartime:
1) military correspondents who have the right to receive the status of a prisoner of war in case of capture
and 2) journalists who perform their functions in the zone of armed conflict, which are equated to civilians,
and cannot be considered as prisoners of war, although they have the right to respect and protection.
It is summarized that any illegal actions against journalists in the conditions of martial law should be
considered a violation of the ethics and rules of war against the civilian population. At the same time,
it was emphasized that the provisions of international humanitarian law impose on journalists the duty
to respect the inviolability of private life and the dignity of the dead, to refrain from close-up coverage
of scenes of violence and their consequences, to maintain a balance between the public interest in complete
and accurate information and the need to be compassionate, as well as not to disclose information defined
by national legislation as potentially threatening territorial integrity and national interests.

Key words: journalists, martial law, legal guarantees, legal status, prisoners of war, protection.

1. Introduction

From the moment of Russia's large-scale mil-
itary invasion of Ukraine on February 24, 2022,
timely, reliable and non-committal informa-
tion of citizens and the world about the course
of the war plays an important role in resisting
the enemy. In this context, the contribution
of Ukrainian media becomes even more power-
ful than ever (Pro pravovyi rezhym voiennoho
stanu: Zakon Ukrainy, 2015). Every day, thou-
sands of journalists report breaking news about

© M. Klymchuk, V. Tyravskyi, 2023

evacuations, alerts or the deployment of hostil-
ities, helping to prevent panic and coordinate
the actions of the civilian population.

Under such realities today, the work of jour-
nalists is becoming more and more dangerous,
especially when it comes to the performance
of professional duties in occupied territories
and areas of hostilities.

Therefore, given the extreme importance
of the information front, the issue of the legal
status of media representatives and the proper
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protection of journalists during the war becomes
more urgent, and requires the introduction
of additional guarantees for them and their fam-
ily members.

Certain aspects of legal guarantees
of journalists' activities were studied in
the scientific works of V.S. Solovyov, M.V. Vit-
rua, L.D. Voyevodin, V.V. Golovchenko,
V.A. Kartashkin, A.M. Kolodiy, V.O. Kuchin-
sky, A.I. Marushchak, N.I. Matuzov, V.S. Ners-
esyants, A.Yu. Oliynyk, V.FE  Pohorilko,
N.I. Titov, O.P. Tsurkan, V.M. Chhikvadze
and many other scientists. However, a general
theoretical study of the guarantees of journal-
ists" activities in wartime based on the analysis
of the relevant legislative framework, under
modern conditions, has not been carried out in
Ukraine.

In the conditions of the war unleashed
on the territory of Ukraine, there is a threat
of hindering the legitimate professional activ-
ities of journalists, restrictions on freedom
of speech, prohibitions on access to informa-
tion, and the risk of physical and psychologi-
cal impact on the mentioned persons and their
family members increases. That is why the num-
ber of proposals for improving the professional
activity of journalists, covering information
of public interest is increasing; incorrectly fixed
provisions at the legislative level that limit
the professional activity of journalists and other
mass media representatives.

The purpose of this article is to deter-
mine, based on the analysis of available sci-
entific and regulatory sources, legal guaran-
tees of the rights and freedoms of journalists
and their family members under martial law.
Achieving the set goal is possible thanks to
the following tasks: to determine the interna-
tional legal guarantees of the rights of journal-
ists; carry out an analysis of national legislation
on the protection of journalists' rights.

The methodological basis of the scientific
article was made up of the methods and tech-
niques of scientific knowledge. The leading
research method is dialectical, with the help
of laws and categories, the main legal guaran-
tees of journalists and their family members
at the national and international level are
clarified. The use of methods of formal logic
(analysis, synthesis, deduction, induction,
analogy, abstraction) and special scientific
methods (formal-logical, comparative-legal,
dogmatic and systemic-structural) contrib-
uted to the study of the problem of guarantee-
ing the activities of journalists in the condi-
tions of war in the unity of their social content
and legal form.

2. International legal guarantees
of the rights of journalists in conditions of war
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An indispensable condition for the reality
of human rights is the presence of corresponding
obligations of other subjects, the state, etc. and,
above all, the obligation not to violate them. At
the same time, the state that recognizes human
rights also has the obligation to guarantee them.
At the same time, states, as participants in
international cooperation in the field of human
rights, assume relevant international legal obli-
gations and, by mutual agreement, determine
the means of their international legal support.
Such legal means are legal phenomena that, due
to their properties, are capable of being instru-
ments of influence on states' fulfillment of their
obligations: to guarantee fundamental rights
and freedoms to every person under their juris-
diction (Shmelova, 2004, p. 99).

Studying the provisions of international
humanitarian law leads to the conclusion that
legally, journalists who perform their profes-
sional duties in places of military conflicts can
have two statuses:

— Military correspondents (or journalists
assigned to military units) - have the status
of civilians, accreditation in the armed forces,
accompany military formations, but are not
their members. According to Art. 4A (Pershyi
Dodatkovyi  protokol ~do  Zhenevskykh
konventsii, 1949) of the 1949 Convention on
the Treatment of Prisoners of War (Konven-
tsiia pro povodzhennia z viiskovopolonenymy,
1949) they have the right to receive prisoner
of war status if captured. If there is doubt as
to the applicability of this status, the person
remains under the protection of international
humanitarian law until the issue is resolved
by a competent court. At the same time, it is
important that the status of a military corre-
spondent does not involve participation in hos-
tilities, the use of weapons or intelligence activ-
ities, otherwise he loses the status of a civilian
and acquires the status of a participant in hos-
tilities;

— Journalists who are on dangerous busi-
ness trips to armed conflict zones have the sta-
tus of civilians and an editorial task to prepare
material in the armed conflict zone. According
to the First Additional Protocol to the Geneva
Conventions of 1949 (Pershyi Dodatkovyi
protokol do Zhenevskykh konventsii, 1949)
customary norms of international humanitarian
law (Rekomendatsiia Komitetu ministriv Rady
Yevropy Ne R (96) 4, 1996), they cannot be
regarded as prisoners of war, but have the right
to respect and protection, as long as they do not
take part in hostilities.

According to the First Additional Protocol
to the Geneva Conventions of 1949, confirma-
tion of the status of a journalist is a journalist's
certificate issued by the state authorities. If
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a person works as a freelance journalist, blogger,
civilian journalist or a journalist in the territory
of which an armed conflict is taking place (not
accredited by the state to work in the terri-
tory where hostilities are taking place), he has
the same rights and protection in the field as
an average civilian population (Pershyi Dodat-
kovyi protokol do Zhenevskykh konventsii,
1949).

If we talk about the guarantees
of the rights of journalists and their family
members, then they are reflected at the inter-
national and national level. Let's consider them
in more detail, having analyzed the provisions
of international legislation.

International legal guarantees are contained
in various conventions, directives and decla-
rations. In particular, the Recommendations
of the Committee of Ministers of the Coun-
cil of Europe No. R (96) 4 "On the protection
of journalists in conditions of conflict and pres-
sure” contain the following guarantees:

— creation of proper protection and assis-
tance conditions for journalists working in con-
flict zones;

— ensuring non-discrimination of journalists
on any grounds;

— sufficient insurance coverage in case of ill-
ness, bodily injury, capture or death (Rekomen-
datsiia Komitetu ministriv Rady Yevropy Ne R
(96) 4, 1996);

— Resolution of the Parliamentary Assem-
bly of the Council of Europe No. 1438 (2005)
"Freedom of the press and working conditions
of journalists in conflict zones" defines the fol-
lowing guarantees:

— the obligation for the parties to the con-
flict to guarantee safe working conditions for
journalists on their territory;

— investigation of cases of violence or deaths
involving journalists that occur on their territo-
ries (Rezoliutsiia Parlamentskoi asamblei Rady
Yevropy Ne 1438, 2005).

The Declaration of the Committee
of Ministers on the Protection of Journalism
and the Safety of Journalists and Other Media
Participants contains the following guarantees:

— ensuring protection of journalists from
illegal violence;

— creation of conditions for the prevention
of violence against journalists and all kinds
of threats;

— prosecution for murder or acts of violence
against journalists;

— implementation by states of compensation
mechanisms for victims of crimes against jour-
nalists and their family members;

— financial compensation for the costs
of treatment and rehabilitation of injured jour-
nalists (Rekomendatsiia CM / Rec (2016)4).

From the analysis of the provisions of inter-
national humanitarian law, it can be seen that
journalists do not have a special status in
the conditions of an armed conflict, because
they are practically equal to ordinary civilians,
who are provided with a system of guarantees in
times of war.

In terms of protecting the rights of journal-
ists under such a special legal regime, the Con-
vention on the Protection of the Civilian Pop-
ulation in Time of War should be considered
a key legal act, which, among other things,
enshrines: the prohibition of violence against
life and person; ban on taking hostages; prohi-
bition of insulting human dignity; prohibition
of conviction and punishment without a court
decision; prohibition of forced mobilization by
the party that occupied the territories; ensuring
fundamental rights (treatment, food, housing,
etc.); compensation for moral and property dam-
age, as well as damage to health caused during
the war (injury, mutilation, death of a person)
(Konventsiia pro zakhyst tsyvilnoho naselennia
pid chas viiny, 1949).

In general, international legal guarantees
of the activities of journalists can be inter-
preted as a system of international norms,
principles, legal and organizational means,
conditions and requirements provided for by
international treaties, conventions, declara-
tions and other international documents, with
the help of which the observance, provision,
protection and protection of rights is carried
out journalists and their family members.

3. National guarantees for the protection
of journalists' rights

Special attention needs to be paid to
the analysis of national guarantees for the pro-
tection of journalists' rights, which are reflected
in the normative legal acts of domestic legisla-
tion.

In particular, the Law of Ukraine "On State
Support of Mass Media and Social Protection
of Journalists" contains the following guaran-
tees:

— the right to labor protection, bene-
fits and compensation for work with difficult
and harmful working conditions, to medi-
cal examinations, social insurance, to a com-
prehensive investigation of accidents, death
and damage caused to health in the performance
of official duties, and the right to appropriate
reimbursement;

— the right for family members of deceased
journalists to financial aid and burial assistance;

— the right for family members of deceased
journalists to one-time cash assistance in
the amount of 100 subsistence minimums, estab-
lished by law for able-bodied persons at the time
of payment;
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— the right for journalists to a one-time mon-
etary assistance in the amount of 50 subsistence
minimums established by law for able-bodied
persons at the time of payment in the event
of an injury (concussion, trauma or mutila-
tion) caused to the journalist during the perfor-
mance of his professional duties (Pro derzhavnu
pidtrymku zasobiv masovoi informatsii ta
sotsialnyi zakhyst zhurnalistiv. Zakon Ukrainy,
1997).

It should be noted that there are no other
special legal acts on the social protection
of journalists in Ukraine.

In the Order of the Ministry of Defense
of Ukraine "On approval of the Instruction on
the procedure for the implementation of norms
of international humanitarian law in the Armed
Forces of Ukraine" it is noted that journalists
have the status of civilians. But being civilians,
at the national level they also enjoy all the guar-
antees provided for by the legislation of Ukraine
(payments in case of temporary resettlement,
the right to compensation for destroyed hous-
ing, etc.) (Nakaz Ministerstva oborony Ukrainy
Ne 164, 2017).

It is also worth recalling that on April 14,
2022, the Verkhovna Rada of Ukraine adopted
the Resolution "On the Statement of the Verk-
hovna Rada of Ukraine on the Value of Freedom
of Speech, Guarantees of Activities of Journal-
ists and Mass Media During Martial Law",
which, in particular, states that: one of one
of the key tasks of the Ukrainian state should be
to ensure the guarantees of freedom of speech,
free obtaining, collection and distribution
of information established by the Constitution
of Ukraine, taking into account the restrictions
established by the laws of Ukraine, related to
martial law. The Ukrainian state has no right
to copy the totalitarian practices of the aggres-
sor state. Any illegal attempts to interfere in
the work of journalists and mass media, any
crimes against journalists or cases of technical
shutdown of pro-Ukrainian TV channels from
the air should receive a decisive reaction of law
enforcement agencies and bring the guilty to
justice. In the conditions of martial law,
the state will support honest journalists, inde-
pendent mass media, which is a sign of any dem-
ocratic society, which, of course, is the society
of Ukraine (Postanova Ne 2190-1X, 2022).

The rules for the work of journalists,
approved by Order No. 73 of the Command-
er-in-Chief of the Armed Forces of Ukraine
on March 3, 2022, regulate the procedure for
accreditation of mass media representatives
during martial law, determine the list of infor-
mation that is prohibited from being disclosed,
and establish the procedure for the work of jour-
nalists in the combat zone Nakaz Holovno-
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komanduvacha Zbroinykh Syl Ukrainy Ne73,
2022). Among other things, it is noted that
the list of information, the disclosure of which
can lead to the awareness of the enemy and neg-
atively affect the performance of tasks, includes:
information about the system of protection
and defense of the system of military facilities
and means of protection of personnel, weap-
ons and military equipment that are used. At
the same time, it is clarified that it is not about
those objects that are visible or obviously
expressed (Nakaz  Holovnokomanduvacha
Zbroinykh Syl Ukrainy Ne 73, 2022).

In addition, the Law of Ukraine "On
the Legal Regime of Martial Law" provides
for a temporary, threat-driven, restriction
of the constitutional rights and freedoms
of a person and a citizen, and the rights and legal
interests of legal entities, with an indication
of the period of validity of these restrictions.
Including restrictions may apply to free-
dom of speech. These restrictions are related
to the fact that the release of some informa-
tion may pose a risk to civilians and the mili-
tary (Pro pravovyi rezhym voiennoho stanu,
Zakon Ukrainy Ne 389-VIII, 2015).

Due to the absence of a monopoly on the dis-
semination of information in Ukraine, the events
of a full-scale war can be covered by both profes-
sional and citizen journalists (bloggers).

The Law of Ukraine "On Media" adopted on
March 31, 2023 defines that a journalist is a cre-
ative employee of a subject in the field of media
who professionally collects, receives, creates,
edits, distributes and ensures the preparation
of information for the media (Pro media, Zakon
Ukrainy Ne 2849-1X, 2023). From this defini-
tion, we can see the key feature by which a jour-
nalist differs from a blogger — "professionally".

If we talk about how the reports of military
personnel differ from the streams that are con-
stantly conducted by the military themselves in
terms of accuracy, relevance, efliciency, compli-
ance with certain ethical norms, then there are
differences between them. Professional journal-
ists: specially trained to collect, verify and pres-
ent information; they shoot not what they want,
but what is socially important; availability
of editorial policy, plans and tasks; compli-
ance with journalistic standards and the Code
of Ethics. A lack of balance and subjectivism is
often observed in the activities of the military
(Rol profesiinykh zhurnalistiv i bloheriv pid
chas viiny, 2022).

Restrictions on the distribution of certain
information during martial law can create dif-
ficulties for journalists trying to cover socially
important topics. However, martial law does not
preclude the media from making efforts to hon-
estly inform the public. Journalists must adhere
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to ethical norms and professional standards to
ensure quality and objective coverage of topics
important to all Ukrainians (Rol profesiinykh
zhurnalistiv i bloheriv pid chas viiny, 2022).

We also note that Armed Forces of Ukraine
Order No. 73 refers to the following list of infor-
mation that cannot be disclosed in the media:

— names of military units and other military
facilities in the areas where combat missions are
carried out, geographical coordinates of their
locations;

— number of personnel of military units
and units;

— the number of weapons and combat equip-
ment, material and technical means, their con-
dition and storage locations;

— descriptions, images and conditional
marks that identify or can identify military
objects;

— information about hostilities or opera-
tions that are being conducted or planned;

— information on the system of protection
and defense of military facilities and means
of protection of personnel, weapons and mili-
tary equipment used (except for those that are
visible or obviously expressed);

— procedure for engaging forces and means
to perform combat tasks;

— information on the collection of intelli-
gence data (methods, methods, forces and means
involved);

— information on the movement and deploy-
ment of its troops (name, number, locations, dis-
tricts, routes);

— information about military units, methods
or tactics of their actions;

— information on conducting unique opera-
tions with an indication of techniques and meth-
ods used;

— information on the effectiveness of the ene-
my's radio-electronic warfare forces and means;

— information about postponed or canceled
operations;

— information about a missing or downed
aircraft or a missing ship and search and rescue
operations that are planned or carried out;

— information on the planning and imple-
mentation of measures to ensure the security
of the use of troops (disinformation, imitation,
demonstrative actions, masking, countering
technical intelligence and information protec-
tion);

—photo and video recording and other visual
information with representatives ofillegal armed
formations (Nakaz Holovnokomanduvacha
Zbroinykh Syl Ukrainy Ne 73, 2022).

Summarizing this subsection, we note that
ensuring the guarantees of freedom of speech,
free receipt, collection and dissemination
of information defined by the Constitution

of Ukraine (taking into account the restrictions
established by the laws of Ukraine related to
martial law) is one of the key tasks of the state,
which is properly reflected in national legisla-
tion, and under the condition of adequate appli-
cation by authorized subjects of the state, is
an important tool in the mechanism of ensuring
the rights of representatives of mass media.

4. Conclusions

Legal guarantees of the activities of jour-
nalists — a system of norms, principles, legal
and  organizational = means,  conditions
and requirements provided for by international
treaties, conventions, declarations and other
national legal acts, with the help of which
the rights of journalists and their family mem-
bers are observed, ensured, protected and pro-
tected. Legal guarantees for journalists and their
family members are reflected at the interna-
tional legal and national level.

According to the provisions of international
humanitarian law, journalists can have two sta-
tuses in wartime: 1) military correspondents
who have the right to receive the status of a pris-
oner of war in case of capture and 2) journalists
who perform their functions in the zone of armed
conflict, which are equated to civilians, and can-
not be considered as prisoners of war, although
they have the right to respect and protection.

From the content of national and interna-
tional legislation, it can be seen that any illegal
actions against journalists in the conditions
of martial law should be considered a violation
of the ethics and rules of war against the civil-
ian population. At the same time, the provisions
of international humanitarian law impose on
journalists the obligation to respect the inviola-
bility of private life and the dignity of the dead,
to refrain from close-up coverage of scenes
of violence and their consequences, to maintain
a balance between the public interest in com-
plete and accurate information and the need
to be compassionate, as well as not to disclose
information, defined by national legislation as
potentially threatening territorial integrity
and national interests.
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IIPABOBI TAPAHTII IIIJIbHOCTI "KYPHAJIICTIB B YMOBAX BIITHU

AHorauisi. Memoto nyGiiikaiii € BUSHAUEHHsI HA ITIICTaBi aHAJi3y HASBHUX HAYKOBUX 1 HOPMATUB-
HUX JIKEpeJl [IPaBOBUX rapaHTiil pas i cBo0OJ sKypHAJIICTIB Ta uieHiB ix ciMell B yMOBaxX BOCHHOIO CTa-
Hy. Memoou docnidscenns. MeTon0I0TIuHY OCHOBY HAYKOBOI CTATTi CTAHOBHJIM TaKi 3araJbHOHAYKOBI
METOMH, K JMiaNeKTHYHIH, aHajisy, CUHTe3y, AeAyKIli, iHayKiii, ananorii Ta abcTpakiyii, a Takox cre-
IiaJIbHO HayKOBi MeTozin ((OpMaTbHO-JIOTIYHNHN, TTOPiBHAIBHO-TIPABOBHIA, AOTMATHYHUN 1 CHCTEMHO-
CTPYKTYPHUIA), BAKOPUCTAHHSI SIKUX CIIPHSLIO AOCITIHKEHHIO TTPOOIEMHU TapaHTiii AisIbHOCTI JKypHAJICTIB
B YMOBAaX BiilHM B €IHOCTI iX cOLia/IbHOTO 3MicTy Ta 1paBoBoi dopmu. Pesyavmamu. ChopMmyIboBaHO
MOHSATTS MPABOBUX TapaHTiil Mis/IBHOCTI JKYPHATICTIB sIK TmepeabadyeHoi MiKHapOAHUMHI JI0TOBOPAMH,
KOHBEHITISIMH, JIEKJTapalissMi il iHIIMMU HAIiOHATBHUMU HOPMATHBHO-TIPABOBUME aKTaMU CHCTEMU
HOPM, IPUHIIMIIIB, TPABOBUX 1 OpraHizaiiHux 3aco6iB, yMOB i BUMOT, 32 I0OIOMOTOIO SIKUX 3iHCHIOETHCS
JIOTPUMaHHS1, 3a0e31edeHHs, OXOPOHA Ta 3aXUCT IIPaB KYPHAJIICTIB 1 ueHis ix cimeil. KoncratosaHo, 1o
Koncrurynis Ykpainu ii iHini 3akoHu nepeadayaloTs BUKOPUCTAHHS TIOPS/] i3 BHYTPIIIHbOIEPKABHUMU
rapaHTisIMU 1 MIsKHAPO[HO-[IPABOBUX TapaHTiil AisIBHOCTI IPEACTABHUKIB 3ac00iB MacoBoi iHbopMallii.
Bucnoexu. BinmnosigHo 10 mMoJokeHb MisKHAPOIHOTO TYMaHITAPHOTO MTPaBa B yMOBaX BilfHU JKyPHATICTH
MOKYTb MaTH /iBa cTatycu: 1) BifiCbKOBI KOPECTIOHJEHTH, SIKi MAlOTh IPABO OTPHUMATH CTATyC BilICbKOBO-
[OJIOHEHOTO B Pasi MOTPAILISHHS B TIOJIOH, 1 2) JKYPHATICTH, SIKi BUKOHYIOTH ¢BOI (DYHKIIIi B 30Hi 36poii-
HOTO KOH(IIIKTY, K MPUPIBHIOIOTHCS 10 MUBLILHAX 0Cib, Ta He MOKYTh PO3I[HIOBATHCS K BiliChKOBO-
TIOJIOHEH], X09a I MaloTh TIPaBO HA MOBATy i 3aXUCT. Pe3foMy€eThes, 1m0 6y].Ib-HKi HeTPaBOMIpHI il 00
JKYPHAJIICTIB B YMOBAaX BOEHHOTO CTAHY CJIiJ] BBA)KATU MOPYIIEHHSAM €TUKH Ta TIPABUJ BIITHU 11010 MUPHO-
ro HacesieHHs. BojiHoYac Haroso1IeHo, 1Mo MOJ0KEeHHA MIXKHAPOIHOTO TYMaHITAPHOTO IIPaBa MOKJIA/[AI0Th
Ha JKypHATICTIB 000B’I30K TTOBAKATH HETOTOPKAHHICTD TIPUBATHOTO JKUTTS i TiIHICTH MEPTBUX, YTPUMY-
BATHCh BiJl BUCBITJIEHHA KPYITHUM IJIAHOM CLIeH HACK/IbCTBA Ta IX HACJIIIKIB, ZOTPUMYBATHCH OalaHCy MiK
CYCIIIBHUM IHTEPECOM 10O TIOBHOI 1 TouHOI iHdopMarii Ta norpe6oio GyTH CIiBUYTIMBUMHE, 2 TAKOK He
po3roJoltyBaTn iHhOpPMaIlio, BU3HAYEHY HAIIOHAIBHUM 3aKOHOJIABCTBOM SIK TAKY, 110 MOKE 3arPOKyBa-
THU TePUTOPIabHIl IIIiCHOCTI Ta HalliOHAJILHIM 1HTepecaM.

KiouoBi ciioBa: skypHaicTH, BOEHHUI CTaH, IPABOBI rapaHTii, IPAaBOBUIT CTATYC, BIiCHKOBOIIOJIOHE-
Hi, 3aXUCT.
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