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THE CONCEPT OF GUARANTEES OF OBSERVING
RIGHTS OF AN EMPLOYEE WHO HAS CAUSED
DAMAGE TO THE EMPLOYER

Abstract. Purpose. The purpose of the article is to propose the author's definition of guarantees
of observing the rights of an employee who has caused damage to the employer. Results. Relying on
the analysis of scientific views on the essence of the concept of "guarantees”, the article offers the author's
definition of "guarantees of observing the rights of an employee who has caused damage to the employer”. It
is noted that the creation of guarantees is an important duty of the State, regardless of the sector of public
relations in question. The author emphasises that the guarantees under study are diverse in nature,
and therefore their classification is necessary. At their core, guarantees are a system of conditions that
ensure that human needs are met. Their main function is to ensure that the state and other entities fulfil
their responsibilities in the field of human rights. The object of guarantees is social relations associated with
the protection and defence of human rights, satisfaction of property and non-property interests of citizens.
Legal guarantees are a constructive expression of the principle of self-defence of rights. They embody
the idea of the coordinated action of law and the state, implying that some forms, trends and functions
of the state regulatory framework and activities serve as a protective mechanism for others and vice versa.
It is only in this general context of mutual support and coherence of various parts and aspects of the entire
state legal system that certain special forms and constructions of legal guarantees of individual rights
and freedoms can fulfil their protective role. Conclusions. 1t is concluded that guarantees of observing
the rights of an employee who has caused damage to the employer are a set of conditions, instruments
and means enshrined in legal regulations of different legal force which are aimed at ensuring, inviolability
and proper exercise of the rights, freedoms and interests of persons who shall compensate for damage
to the employer. Observance of these guarantees is an important prerequisite for meeting the principles
of legality and justice in the relevant field. It should be emphasised that the guarantees under study are
diverse in nature, and therefore their classification is necessary.
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1. Introduction

Compensation for damage caused by
an employee is a complex concept by its
nature and essence. Moreover, compensation
for damage always involves the risk of vio-
lating employees' rights. In order to avoid
such situations, the law provides for a num-
ber of different guarantees aimed at ensur-
ing and observing the rights of an employee
who has caused damage to the employer.
The creation of guarantees is the duty
of the state to the individual and to entire
society. State authorities should ensure
and protect the rights and freedoms of citi-
zens, enter into relations with citizens regard-
ing the direct exercise of these rights (Puchk-
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ova, 1987, p. 140). And the issue presented in
this research is no exception.

Some problematic issues related to the pro-
tection of the rights and freedoms of employ-
ees who have caused damage to the employer
have been considered in their scientific works
by: V.S. Venediktov, V.V. Haievyi, O.Y. Kos-
tiuchenko, T.Ye. Krysan, Ye.Yu. Podor-
ozhnyi, Ya.S. Protopopova, I.A. Rymar,
P.R. Stavyskyi, N.M. Khutorian, V.V. Yakov-
lev, and many others. However, despite a con-
siderable number of scientific achievements,
the issue of guarantees of observing the rights
of an employee who has caused damage to
the employer has actually remained unad-
dressed by scholars.
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Consequently, the purpose of the article is
to propose the author's definition of guarantees
of observing the rights of an employee who has
caused damage to the employer.

2. Functions and the content of guaran-
tees

First, it should be noted that a guarantee
(from the French Garantie) is defined in dic-
tionaries as moral or material responsibility
assumed by an individual, state, enterprise,
commercial or other structure for the fulfil-
ment, observance, etc. of any obligations, as well
as for the condition, quality of something (Dal,
1880, p. 267). O. Kulinich interprets a guar-
antee as a certain phenomenon that ensures
the achievement of a specific positive result,
namely the realisation of the right to education
by citizens. The guarantee contains two integral
components: it implements and protects. There-
fore, today it is important to develop such theo-
retical legal remedies and conditions that would
be maximally realised and protected in prac-
tice (Kulinich, 2014, pp. 79-80). M.I. Matu-
zov and O.V. Malko convincingly prove that
guarantees are a socio-political and legal phe-
nomenon which is: 1) cognitive, as it allows to
reveal substantive theoretical knowledge about
the object of their (guarantees') influence,
to gain practical knowledge about the social
and legal policy of the state; 2) ideological, as
it is used by the political authorities as a means
of promoting democratic ideas within the coun-
try and abroad; 3) practical, as it is recognised
as an instrument of jurisprudence, a prerequi-
site for satisfaction of social benefits of a per-
son. Relying on this, the authors define guar-
antees as a system of socio-economic, political,
legal organisational prerequisites, conditions,
means and methods that create opportunities
for an individual to exercise his or her rights,
freedoms and interests (Matuzova, Malko,
1997, p. 275).

L.D. Voevodin believes that guarantees are
a reliable bridge that ensures the transition
from the general to the particular, from the pos-
sibility proclaimed in the law to reality, which
is necessary in the foundations of the legal sta-
tus of a person. Guarantees are necessary for
the legal status in general and for each of its
elements. However, first and foremost, they are
required for rights, freedoms and duties. There-
fore, the scholar concludes that, in a broad
sense, the concept of "guarantees" covers
the entirety of objective and subjective fac-
tors aimed at the true realisation of the rights
and freedoms of citizens, at eliminating pos-
sible causes and obstacles to their incomplete
or improper exercise, and at protecting rights
from violations that are far too frequent today.
Although these factors are very diverse, in

relation to the process of exercising rights
and freedoms, they act as conditions, means,
ways, techniques and methods for its proper
implementation. Therefore, guarantees should
be understood as the conditions and means that
ensure the realisation and comprehensive pro-
tection of the rights and freedoms of everyone
(Voevodin, 1997, p. 222).

According to B.I. Stakhur, guarantees
should be considered in a broad and narrow
sense. Therefore, broadly "guarantees" means
the totality of objective and subjective factors
aimed at full implementation and comprehen-
sive protection of the rights and freedoms of cit-
izens, elimination of causes and conditions for
their improper exercise and protection against
violations. By establishing the content and scope
of human rights and freedoms, the state assumes
the responsibility for ensuring that these guide-
lines are met. Moreover, given that the exercise
of the rights and freedoms of citizens is inevita-
bly associated with the need to apply procedural
coercion measures, the state is forced to develop
an effective mechanism to limit the claims
of public authorities to undivided dominance in
regulating relations with the population. In this
regard, guarantees can be viewed as a system
of conditions, means and ways that ensure equal
opportunities for the identification, acquisition
and exercise of rights and freedoms (Stakhura,
2016, pp. 90-91).

Therefore, in essence, guarantees are a sys-
tem of conditions that ensure that human needs
are met. Their main function is to ensure that
the state and other entities fulfil their responsi-
bilities in the field of human rights. The object
of guarantees is social relations associated with
the protection and defence of human rights, sat-
isfaction of property and non-property interests
of citizens (Alekseev, 1995, p. 275).

E. Khazov argues that legal guarantees
should be understood as the recognition
and consolidation of human and civil rights,
freedoms and obligations in the Constitution
and other regulations of the State and ensuring
their implementation by all law enforcement
activities of the State, socio-political organisa-
tions, their officials and the individual (Kha-
zov, 2011, p. 146). V.M. Skobelkin believes that
legal guarantees are legal and organisational
means and ways to ensure the exercise of rights
and fulfilment of obligations provided for by law.
They represent a complex system of interacting
elements that allow organising comprehensive
support for different stages of exercising rights
and duties, protection against encroachments,
and restoration of violated legal rights (Skobel-
kin, 1996, p. 78). According to O. Nehodchenko,
legal guarantees are organisational guarantees
provided for by the Constitution and laws,
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which constitute the legal form of activities
of the State and all its bodies, officials and civil
society organisations to create an enabling
environment for citizens to actually exercise
their rights, as well as regulatory and legal guar-
antees, which constitute a system of norms for
the exercise of human and civil rights and free-
doms and a legal mechanism for their practical
enforcement, protection and defence. Among
the regulatory and legal guarantees, procedural
norms are of importance as a system of legal
means established by law for the administra-
tion of justice, protection of human rights
and freedoms in criminal and civil proceedings,
and fulfilment of the tasks of criminal and civil
proceedings (Rymarenko, Kondratiev, Tatsii,
Shemshuchenko, 2005, pp. 256—257).

3. Legal guarantees and their place in
labour law

Following V.S. Nersesiants, legal guar-
antees are a system of interrelated forms
and means (regulatory, institutional, proce-
dural) that ensure proper recognition, protec-
tion and enforcement of certain rights and their
duties. Legal guarantees are a constructive
expression of the principle of self-defence
of rights. They embody the idea of the coordi-
nated action of law and the state, implying that
some forms, trends and functions of state regu-
latory framework and activities serve as a pro-
tective mechanism for others and vice versa. It
is only in this general context of mutual sup-
port and coherence of various parts and aspects
of the entire state legal system that certain spe-
cial forms and constructions of legal guarantees
of individual rights and freedoms can fulfil their
protective role. To sum up, legal guarantees
themselves require legal guarantees, and these
can ultimately be provided by the legal state
and laws (Nersesiants, 1999, p. 142).

S.S. Klimovskyi argues that legal guaran-
tees are a set of statutory conditions, methods
and means by which the conditions and pro-
cedure for exercising the rights and freedoms
of a person are determined, as well as their
protection, defence and restoration in case
of violation, they are systemic, comprehensive,
permanent, real and legally reliable. The role
and significance of legal guarantees is determined
by the fact that they create the necessary condi-
tions for the transformation of human and civil
rights and freedoms enshrined in the law from
opportunities into reality. The scholar identi-
fied the following as key features of guarantees:
1) regularisation, which provides for the defi-
nition of guarantees only in the texts of legal
regulations; 2) consistency — legal guarantees
constitute a single system with stable links
and relatively autonomous elements, which
are represented by guarantees of specific rights
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and freedoms; 3) permanence — legal guarantees
have a permanent, stable, continuous nature;
4) actuality — legal guarantees should be aimed
at direct implementation, protection and defence
of the right, be non-declarative and be provided
by a system of rules that create a mechanism for
the implementation of legal guarantees; 5) com-
prehensiveness — legal guarantees are applied in
acombination, the exercise of rights and freedoms
can be carried out on the basis of comprehensive
application of guarantees, provided that there is
an effective mechanism for their implementation;
6) legal reliability — the interrelation of the guar-
antee with the social situation and the stability
of its social content (Klimovskyi, 2015, p. 19).

According to T.V. Kurylo, legal guaran-
tees in labour law are a system of legal provi-
sions provided for by labour legislation which
require certain conduct of participants in labour
relations (by establishing rights and duties),
and the activities of these actors which are based
on the provisions of law, enforced by sanctions
and are aimed at unimpeded actual implemen-
tation, protection and defence of labour rights
(Kurylo, Tataryn, 2008, p. 156). In addition,
Y.A. Dzhepa considers legal guarantees in labour
law as a complex system and offers the following
classification of legal guarantees provided for by
the Labour Code of Ukraine as a subsystem in
the general system of labour legal guarantees:
guarantees of the constitutional right to work,
which are enshrined in Section 1 "General Pro-
visions" of the Labour Code of Ukraine; guar-
antees for concluding, amending or terminating
an employment contract; guarantees for various
participants of labour relations (guarantees for
authors of inventions, industrial designs, util-
ity models; guarantees for employees elected
to trade union bodies; guarantees for women,
pregnant women, women raising children;
guarantees for employees who combine work
and study, etc.); guarantees for employees who
temporarily do not perform their labour func-
tions in cases provided for by labour legislation
(guarantees for employees on elected positions;
guarantees for donors, guarantees for employees
who are sent for medical examination to a med-
ical institution, etc.); guarantees for employees
in case of changes in working conditions (busi-
ness trips, relocation to another location); guar-
antees for the material liability of employees
and employers (Dzhepa, 2009, p. 127).

In O.A. Anton’s opinion, the specificity
oflegal guarantees enshrined in the Labour Code
of Ukraine is due to the special subject matter
of the regulatory framework and is as follows:
a) some legal guarantees have a limited scope,
i.e. they apply only to a certain category of per-
sons (for example, they are intended for young
people, women, working mothers); b) legal
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guarantees enshrined in the Labour Code are
characterised by the non-simultaneous entry
into force: some guarantees come into force
before the labour relationship arises (for exam-
ple, the prohibition on the employer's demand-
ing documents and information about a person
not required by law during the hiring process —
Article 25 of the Labour Code); others — only
after their occurrence (for example, salary guar-
antees become effective only after the employee
has started performing his or her employment
duties); depending on the employee's age,
gender, health status, and area of employment
(e.g., it is prohibited to dismiss an employee
at the employer's initiative during the period
of temporary disability — Part 3 of Article 40
of the Labour Code); in certain circumstances
(e.g., after an employee is unlawfully dis-
missed, legal guarantees come into force to give
the employee the right to seek protection of his
or her rights in court and give rise to a new duty
for the employer to reinstate the unlawfully dis-
missed employee); ¢) as well as their occurrence,
the termination of guarantees is non-simultane-
ous: regardless of the person's will (for example,
reaching the age of majority terminates the right
to extended minimum annual labour leave);
as a result of certain actions (for example, if
an employee fails to report to work for more
than 4 consecutive months due to temporary
disability, the employer has the right to dismiss
the employee. That is, in this case, the guarantee
provided for in Part 3 of Article 40 of the Labour
Code does not apply) (Anton, 2005, p. 190).

4. Conclusions

Therefore, the guarantees of observing
the rights of an employee who has caused
damage to the employer are a set of condi-
tions, instruments and means enshrined in
legal regulations of different legal force which
are aimed at ensuring, inviolability and proper
exercise of the rights, freedoms and interests
of persons who shall compensate for damage to
the employer. Observance of these guarantees is
an important prerequisite for meeting the prin-
ciples of legality and justice in the relevant field.
It should be emphasised that the guarantees
under study are diverse in nature, and therefore
their classification is necessary.
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IIOHATTSA TAPAHTIN JOTPUMAHHS ITPAB ITPAIIIBHUKA,
SKHUM BYJIA 3ABJJAHA ITKOJA POBOTOZIABIIIO

Anoranis. Mema ctaTTi — 3anpONOHYBATH ABTOPChKE BU3HAUEHHS TAPAHTI JOTPUMAHHS [IPAB TIpa-
[iBHUKA, IKUM OyJIa 3aBaHa Koia poboToiasio. Pesyavmamu. 3a pe3ysibraTaMi aHAJIi3y HAyKOBUX
MOTJIS/IIB BYEHUX CTOCOBHO CYTHOCTI MOHATTS «TapaHTii» Y CTATTi 3aIlIPOIIOHOBAHO aBTOPChKE BU3HAUEH-
Hsl «TapaHTii JOTPUMAHHSI TIPaB MpaIiBHUKA, SKUM OyJia 3aBjlaHa ImKojxa poboToAaBiio>. Bixmiueno, mo
CTBOPEHHsI TapaHTiil — 1ie BaKJIUBUiT 000B'SI30K JIEP/KaBHU, HE3ATIEKHO BiJl TOTO, TIPO SIKY cepy cycriib-
HUX BiJHOCHH iijieTbcd. AKIICHTOBAHO YBary Ha TOMY, 11O JIOCJI/PKYBaHi rapaHTii € pisHOMaHITHUMH 32
CBOEIO TIPUPOJIOIO, & OTIKE, TTOTPiOHA iX Kaacuikarlist. 3a CBOEIO CYTTIO TapaHTii — Iie CHCTEMa YMOB, sIKi
3a6e3MeTyI0Th 3a10BOJIEHHS TIOTPe6 TIOANHIA. [X TOM0BHOI (QYHKINE € BUKOHAHHSA 000B I3KIB epka-
BOIO Ta iHmuMu cy6'ekramu y cdepi peasizaitii mpas moauau. O6’€KTOM rapaHTiil € CyCIIbHI BiIHOCHHU,
SKi TI0B’sI13aH1 3 OXOPOHOIO Ta 3aXKCTOM ITPaB JIO/MHH, 33/[0BOJEHHSM MAlHOBUX i HEMaiHOBUX iHTepeciB
rpoMasisie. Opuanyni rapanTii — 1ie KOHCTPYKTUBHE BUPAKEHHS NPUHIIUITY CaMO3axucTy TpaB. Bonn,
MPOJIOBKYE HAYKOBEI[b, BTLIIOIOTD i/IeI0 Y3TO/PKEHO] /il TIpaBa Ta JepskKaBy, KOJU OfiHi (hOPMU, HATIPSIMHE
i yHKIIT Iep:KaBHO-TIPABOBOTO PETYJIIOBAHHS Ta JisITTBHOCTI CIYTYIOTh BOAHOYAC 3aXMCHUM MeXaHi3-
MOM JIJIST iHIINX | HaBTaKy. | mime B TakoMy 3araTbHOMY KOHTEKCTI B3AEMHOI TATPUMKH 1 Y3TOKEHOCTI
PI3HMX YaCTUH i aCHEKTiB YChOTO JIEPIKABHO-IIPABOBOTO KOMILIEKCY OKpeMi crelfiayibhi (hopMu Ta KOH-
CTPYKIII IOPMANYHKUX rapaHTiil mpas i ¢cBoG0 0COGMCTOCTI MOKYTh PeAIbHO 3AIHCHUTH CBOIO 3aXUCHY
poJib. Bucnosxu. 3pobieHo BUCHOBOK, 110 TapaHTii J0OTPUMAaHHS [PaB MPalliBHUKa, SKUM OyJia 3aBlaHa
Koz poOOTOAABILIO, € CYKYITHICTIO 3aKPIl/IEHUX Y HOPMATUBHO-TIPABOBUX aKTaX Pi3HOI IOPUANYHOI CUIIH
YMOB, IHCTPYMEHTIB Ta 3ac00iB, 10 CHPAMOBaHi Ha 3abe31ederHs, HeIOPYIIHICTb | HAJIEKHY pealizaliio
npas cBOOOL Ta iHTepeciB 0cib, SIKi MOBUHHI BIANIKOAYBATH UIKOLY pobOTOAABII0. [[0OTPUMaHHS BKa3aHUX
TapaHTiil € BAyKJIMBOIO 3aII0PYKOIO IOTPUMAHHS IPUHITUITIB 3aKOHHOCTI Ta CIIPABEJINBOCTI Y BiIMOBIIHIN
cepi. Cuig mizkpecanTH, 1O TOCIKYBaHi rapanTii € pisHOMaHITHUMHU 32 CBOEIO MPUPO/IOI0, a OTKe,
norpi6Ha ix knacudikaris.

Kimouosi cioBa: kiacudikaitis, rapanTii, Z0TpEMMaHHs, [paBa, cCBOOOAM, TIPAIliBHUKHY, MIKO/a, Po6O-
TOJIABEIlb.
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