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FORMS OF EXERCISING POWERS BY THE HEAD
OF A PRE-TRIAL INVESTIGATION BODY

Abstract. Purpose. The purpose of the article is to define and classify the main forms of exercising
the powers of the head of a pre-trial investigation body. Results. The article identifies and classifies
the main forms of exercising powers by the head of a pre-trial investigation body. It is proved that the head
of a pre-trial investigation body organises pre-trial investigation and controls the pre-trial investigation.
The procedural powers of the head of a pre-trial investigation body to entrust an investigator with the pre-
trial investigation can only have the expected positive effect if the head of a pre-trial investigation body
allows for the situation in the investigative unit headed by him/her: stafling, workload of investigators,
their specialisation, qualifications, experience, leave schedule, upcoming business trips, etc. Prompt
and efficient execution of the instructions of the head of a pre-trial investigation body by the investigator
is possible only with well-established cooperation, which requires the head of a pre-trial investigation
body to use his/her administrative powers, including as one of the heads of the territorial body. The
organisational powers of the head of a pre-trial investigation body are sometimes so closely linked to
procedural powers that it is difficult to distinguish between them. The distribution of criminal proceedings
and materials is organisational work, while the assignment of pre-trial investigation is procedural side. In
this case, the adoption of a procedural decision is preceded by organisational work, in particular, to assess
whether the decision to entrust procedural activities to the investigator is optimal. The author proves
the connection between the organisational and procedural powers of the head of a pre-trial investigation
body. Conclusions. The author concludes that since the entry into force of the Criminal Procedure Code
of Ukraine in 2012, the scope of procedural powers of the head of a pre-trial investigation body has not been
changed even though this need has been reasonably emphasised by scholars and practitioners. Therefore,
despite the positive experience of implementing the provisions of the CPC of Ukraine, certain issues
of the regulatory framework for powers of the head of a pre-trial investigation body remain unresolved
and require the development of legislative provisions with due regard to the need to increase the efficiency
of pre-trial investigation.

Key words: organisation of pre-trial investigation, procedural control, head of a pre-trial investigation
body, full powers, procedural guidance.

1. Introduction

The head of a pre-trial investigation body
is responsible for resolving fundamental
issues related to ensuring the legality, time-
liness and efficiency of the procedural activ-
ities of investigators, for the implementation
of which he or she is vested with the relevant
powers. Moreover, the head of a pre-trial inves-
tigation body has procedural and organisational
powers (Order of the Ministry of Internal Affairs
of Ukraine on the organization of the activities
of investigative units of the National Police
of Ukraine, 2017), that are much broader than
those defined in the CPC of Ukraine. Despite
the fact that the procedural figure of the head
of a pre-trial investigation body is of particular
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importance in the science of criminal procedure
and law enforcement, important issues remain
unresolved that complicate or reduce the effec-
tiveness of his/her control activities.

The issues of the regulatory framework
for and practical implementation of proce-
dural and organisational powers of the head
of a pre-trial investigation body have been
under focus by scholars, which indicates their
relevance. These issues have been studied
in the works by V.P. Ashytko, E.I. Voronin,
Yu.V. Derishev, V.V. Kalnytskyi, H.M. Mamka,
P.I.Miniukov,M.A.Pohoretskyi, V.A.Sementsov,
O.Yu. Tatarov, L.D. Udalova, V.I. Farynnyk,
M.M. Cherniakov, H.P. Khimicheva and other
scientists, which contributed to the forma-
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tion of a number of significant theoretical
approaches and practical recommendations that
are currently the basis for further research.

The purpose of the article is to define
and classify the main forms of exercising
the powers of the head of a pre-trial investiga-
tion body.

2. Legislative consolidation of the status
of the head of a pre-trial investigation body

In the current version of Article 39
of the CPC of Ukraine, the legislator has aban-
doned the use of the term "control”, which,
despite the actual correspondence of the pow-
ers of the head of a pre-trial investigation body
to the content of control activities, is per-
ceived differently by scholars and practitioners,
because for example, Article 114-1 of the CPC
of 1960 stipulated that the head of the inves-
tigative department shall control the timeli-
ness of actions of investigators to solve crimes
and prevent them, take measures to ensure
the most complete, comprehensive and objec-
tive conduct of pre-trial investigation in crim-
inal cases.

This problem can and should be solved by
supplementing the CPC of Ukraine, Article 39,
part 1, with a provision stating that the head
of a pre-trial investigation body shall organise
the pre-trial investigation and control the pre-
trial investigation. This will facilitate uniform
application of the law and eliminate the incon-
sistency of the CPC of Ukraine, Article 39,
parts 1 and 2.

The head of a pre-trial investigation body as
an actor of control and supervision is an official
who heads the relevant pre-trial investigation
body, is empowered to organise pre-trial inves-
tigation and control the legality of pre-trial
investigation and is identified in the URPI in
a specific criminal proceeding.

Furthermore, scholars propose a differ-
ent regulatory construction. For example,
1.V. Hloviuk argues that procedural guidance
is characterised by an organisational and con-
trolling element. In order to distinguish this
function from the form of exercising the function
of prosecutorial supervision in pre-trial proceed-
ings and the function of the head of a pre-trial
investigation body to organise the activities
of the pre-trial investigation body, the author
makes a proposal to call it departmental proce-
dural guidance of pre-trial investigation, which
consists in taking managerial and control meas-
ures to ensure a lawful, impartial and effective
investigation of criminal offences by pre-trial
investigation bodies (Hloviuk, 2015).

While generally agreeing with the need to
distinguish between these concepts and to pro-
vide for their respective regulatory consolida-
tion, we believe that the concept of "control”

is more appropriate in this case. The interpre-
tation of the term "procedural guidance" has
many interpretations and is not defined by law.
Therefore, the introduction of the similarly
undefined concept of "departmental proce-
dural guidance" will complicate the formation
of a unified approach to its understanding.

Indisputably, the control of the pre-trial
investigation body by the head of a pre-trial
investigation body is an important factor in
the effective solution of the tasks assigned to
investigators. According to O. Tatarov, control
is needed in all "human communities”, and espe-
cially in large-scale organisations with numer-
ous functions, such as the investigative appara-
tus (Tatarov, 2012).

Inadequate procedural control is often
a prerequisite for investigators to violate
the law and reasonable investigation time-
frames. The situation is objectively complicated
by a significant decline in the level of profes-
sionalism of investigative units’ staff (Miniukov,
Miniukov, 1999).

Scientific approaches to understanding
the role of the head of a pre-trial investiga-
tion body in criminal proceedings vary from
the thesis that the heads of the pre-trial investi-
gation body should act as organisers of the work
of investigators and perform purely organisa-
tional, managerial, resource and material sup-
port for the pre-trial investigation (Mirkovets,
2012) to definition of the control function
of the head of a pre-trial investigation body as
exclusively procedural with the justification
of the need to expand the procedural powers
of the head of a pre-trial investigation body
(Mykhailenko, Yurchyshyn, 2006).

The legal status of the head of a pre-trial
investigation body is characterised by a com-
bination of administrative and procedural pow-
ers. Their imbalance can affect the procedural
independence of the investigator, the resolution
of procedural issues through the use of admin-
istrative levers, which is unacceptable. On
the contrary, the balance of powers of different
legal nature has a positive impact on the effec-
tiveness of the investigator's procedural activ-
ities.

The head of a pre-trial investigation
body, on the one hand, manages the activities
of the investigative unit in general, providing
it with resources and methodology, and, on
the other hand, organises the work of a particu-
lar investigator. The organisational capabilities
of the head of a pre-trial investigation body are
aimed at ensuring the effectiveness of criminal
investigations.

The correct organisation of the pre-trial
investigation, the means of its implementation,
their optimal set and sequence of realisation
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allow the head of a pre-trial investigation body
toensure thatall the circumstances of the offence
are established. However, it is objectively
impossible to ensure the organisational proce-
dure for each criminal offence at the regulatory
level in a proper and complete manner, so even
in bylaws the organisational and managerial
process is defined in general terms. General,
typical elements of the organisational and man-
agerial activities of the head of a pre-trial inves-
tigation body are: selection, placement, training
of personnel and ensuring their professional
development; timely and correct assignment
of tasks to subordinates; effective control over
timely and high-quality investigation of crimi-
nal offences; material, technical, methodological
and legal support for investigative activities;
proper information and analytical activities,
accounting and reporting. The organisation as
a function of management of pre-trial investiga-
tion bodies is aimed at coordinating the activi-
ties of personnel of investigative units, creating
a system of information, selection, placement,
training and education of investigators (Sychov,
Yukhno, 2018).

The organisational powers of the head
of a pre-trial investigation agency can be effec-
tively linked to procedural powers but should
not replace them. Moreover, some procedural
powers are exercised only in combination with
the organisational capabilities of the head
of an investigative unit.

For example, the procedural powers
of the head of a pre-trial investigation body to
entrust an investigator with the pre-trial inves-
tigation can only have the expected positive
effect if the head of a pre-trial investigation
body allows for the situation in the investiga-
tive unit headed by him/her: staffing, workload
of investigators, their specialisation, qualifi-
cations, experience, leave schedule, upcoming
business trips, etc. Prompt and efficient execu-
tion of the instructions of the head of a pre-trial
investigation body by the investigator is pos-
sible only with well-established cooperation,
which requires the head of a pre-trial investiga-
tion body to use his/her administrative powers,
including as one of the heads of the territorial
body.

The organisational powers of the head
of a pre-trial investigation body are sometimes
so closely linked to procedural powers that it is
difficult to distinguish between them. The dis-
tribution of criminal proceedings and materials
is organisational work, while the assignment
of pre-trial investigation is procedural side. In
this case, the adoption of a procedural decision
is preceded by organisational work, in particular,
to assess whether the decision to entrust proce-
dural activities to the investigator is optimal.
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3. Main forms of exercising the full powers
of the head of a pre-trial investigation body

Relying on the analysis of the CPC
of Ukraine and other legal regulations [1], we
have identified and classified the main forms
of exercising the powers of the head of a pre-
trial investigation body:

L. Procedural:

a) Organisational:

- To determine the investigator(s) who will
conduct the pre-trial investigation (Article 214,
part 1, Article 39, part 2, para 1 of the CPC
of Ukraine);

- To create an investigative team and appoint
a senior investigator who will supervise
the actions of other investigators (the CPC
of Ukraine, Article 39, part 2, para 1);

- To remove the investigator from the pre-
trial investigation and appoint another investi-
gator: a) on the initiative of the prosecutor; b) on
his/her own initiative (the CPC of Ukraine,
Article 39, part 2, para. 2);

- To appoint another investigator if there
are grounds: a) for his/her recusal; b) in case
of ineffective pre-trial investigation (the CPC
of Ukraine, Article 39, part 2, para. 2);

- To initiate consideration of the issues
raised in the investigator's motion to the inves-
tigating judge to apply measures to ensure
criminal proceedings, conduct investiga-
tive (search) actions or covert investigative
(search) actions before a superior public pros-
ecutor, in cases where the prosecutor refuses
to approve it (the CPC of Ukraine, Article 40,
part 3);

- To authorise investigators to carry out
investigations in criminal proceedings: a) in
respect of a juvenile, in particular, if criminal
proceedings are carried out in respect of sev-
eral persons, at least one of whom is a juvenile,
b) in respect of the application of compulsory
educational measures (the CPC of Ukraine,
Article 484, part 2, Article 499, part 2);

- To grant access to specific secret infor-
mation and its material carriers (the CPC
of Ukraine, Article 517, part 4);

b) Controlling:

- To familiarise with the materials
of the pre-trial investigation (the CPC
of Ukraine, Article 39, part 2, para. 3), including
by studying the materials of criminal proceed-
ings, holding hearings, and requesting certain
procedural documents;

- To provide the investigator with written
instructions (the CPC of Ukraine, Article 39,
part 2, para. 3);

- To take measures to eliminate violations
of the requirements of the criminal procedure
legislation (the CPC of Ukraine, Article 39,
part 2, para. 4);
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¢) Those related to personal participation in
the pre-trial investigation:

- To conduct a pre-trial investigation,
using the powers of an investigator (the CPC
of Ukraine, Article 39, part 2, para. 6);

- To approve investigative (search) actions
and to extend the term of their conduct (the
CPC of Ukraine, Article 39, part 2, para. 5, part 5
of Article 246, part 2 of Article 272 of the CPC
of Ukraine);

- To make a decision on the use of pre-iden-
tified (marked) or bogus (imitation) means dur-
ing covert investigative (search) actions (the
CPC of Ukraine, Article 273, part 1);

- To make a decision on disclosing true
information about a person acting without dis-
closing reliable information about him or her,
the circumstances of the production of things or
documents or the special formation of an enter-
prise, institution or organisation (the CPC
of Ukraine, Article 273, part 3);

- To submit motions to extend the pre-trial
investigation period by the appropriate prose-
cutor, as well as motions to send criminal pro-
ceedings to law enforcement agencies of other
countries in accordance with international trea-
ties of Ukraine.

II. Administrative and representative:

a) Managerial:

- To organise the work of investigators
at the scene, including personal visits. For
example, in the National Police the head
of a pre-trial investigation body of the regional
level shall personally visit the scene of pre-
meditated murders, other exceptionally grave
crime, as well as criminal offences that cause
a significant public outcry, to supervise
the work of the investigative team during
the inspection of the scene, and, if necessary,
to make a decision to involve a specialised
mobile forensic laboratory in the examination
of the scene of the incident, and sends a written
request to the management of the relevant unit
of the MIA Expert Service (as an exception, to
orally approve the issue with further submis-
sion of a written request);

- To coordinate the activities of the pre-
trial investigation body and the operational
and technical units and the operational service
in relation to the conduct of covert investiga-
tive (search) actions by operational units;

- To organise the interaction of investigators
with operational units, forensic bodies, prosecu-
tors and courts;

- To apply to the appropriate prosecutor
to determine the jurisdiction of the criminal
offence (including to a higher or lower pre-trial
investigation body);

- To organise the planning of investigations
into specific proceedings;

- To provide methodological and practical
assistance in the pre-trial investigation of com-
plex, multi-episodic criminal offences;

b) Staffing and logistics:

- To initiate, approve or make a decision to
conduct an internal investigation into viola-
tions of the law by investigators;

- To initiate, approve or make a decision on
the appointment or dismissal of subordinate
employees;

- To initiate, approve or make a decision on
rewarding investigators and imposing discipli-
nary sanctions on them, assigning special ranks,
class ranks, granting leave, setting salaries;

- To organise an audit of the storage of mate-
rial evidence and conducting an inventory
of criminal proceedings;

¢) Representative and managerial:

- To perform general management of the pre-
trial investigation body;

- To define the functional responsibilities
of employees of the pre-trial investigation body
and establish the specialisation of investiga-
tors in the investigation of certain categories
of criminal offences;

- To organise the consideration of citizens'
appeals;

- To organise planning and reporting on
the activities of the pre-trial investigation body;

- To organise control and supervisory pro-
ceedings;

- To ensure that investigators (investigative
teams) are on duty to visit the scene of the crime,
and in case of deficiencies in the inspection
of the scene, to organise its re-conduct;

- To organise the activities of forensic
inspectors (forensic technicians) to ensure
proper technical and forensic support of crimi-
nal proceedings.

4. Conclusions

Since the entry into force of the Criminal
Procedure Code of Ukraine in 2012, the scope
of procedural powers of the head of a pre-trial
investigation body has not been changed even
though this need has been reasonably empha-
sised by scholars and practitioners. Therefore,
despite the positive experience of implementing
the provisions of the CPC of Ukraine, certain
issues of the regulatory framework for powers
of the head of a pre-trial investigation body
remain unresolved and require the develop-
ment of legislative provisions with due regard
to the need to increase the efficiency of pre-trial
investigation.
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®OPMMU PEAJIBAIII IIOBHOBAJKEHb KEPIBHUKOM OPTAHY
A0CYA0OBOIO PO3CAIAYBAHHA

Awnoranisi. Mema. Metoio ctaTTi € Bu3Hauenusi Ta kiacudikaiiis ocHoBHuX (Gopm peasizairii
MIOBHOBAKEHDb KepPiBHUKA OPraHy J0CY/J0BOr0O po3ciisyBanus. Pe3ynvmamu. Busnayeno ta kiacu-
(hixoBaHo ocHOBHI hopmu peasizaliii MOBHOBaKeHb KEPIBHUKOM OPTaHy JOCYZ0BOTO PO3CJIi/lyBaHHS.
OO6rpyHTOBaHO, 1[0 KEPIBHUK OPraHy A0CYI0BOTO PO3CIiayBaHHA 3AiIICHIOE OPTaHi3alliio 10CyI0BOTr0
PO3CJIiIyBaHHS 1 KOHTPOJIb 32 I0CY/I0BUM Po3cJisyBanusaM. IIporiecyanbie HOBHOBAKEHHS KEPiBHUKA
OpTaHy JI0CY/I0BOTO PO3CJI[yBaHHS II0/I0 JOPYUYEHHS CIIAIOMY IIPOBA/KEHHS J0CYI0BOTO PO3CII/IY-
BaHHs MOKe IPUHECTU OYiKyBAHUI TO3UTUBHUI e(eKT TiJbKU B Pasi, SKII0 KEPIBHUK OPrany J10Cy10-
BOTO PO3CJIiyBAaHHS yPAaXOBY€E CUTYAIIIIO B OUOJIOBAHOMY CJIIOMY MiZPO3/IiJii: yKOMIIJIEKTOBAHICTB,
HaBaHTAXKEHHS CJAUMX, iXHI creliaisalio, kpatidikaiito, 10cBix, rpadik BianycToK, MaiidyTHI Bij-
pajskenns tomo. [IBuake Ta eexTBHE BUKOHAHHS JOPYYEHDb KEPIBHUKA OPTaHy [0CY/I0BOTO PO3-
CJIJTYBAHHSI CJTITYUM MOKJIMBO TIJIBKH 32 HAATOJPKEHOT B3AEMOIT, JI7Ist 40T0 HeoOXi/[HE BUKOPHCTAH-
HS KePiBHUKOM OpraHy /I0CY/I0BOTO PO3CJifyBaHHs HOTO a/IMiHICTPAaTUBHUX II0BHOBa)KEHb, 30KpPeMa
i SIK OJIHOTO 3 KePIBHUKIB TepuTopiasibuoro oprany. Opranizaiiiini noBHOBaKeHHsI KEPiBHUKA OPTaHy
JIOCYZIOBOTO PO3CJIiIyBAHHS iHOI HACTIIBKY TiCHO TIOB'sI3aHi 3 TPOIeCyaJbHUMH, [0 iX CKIAHO PO3-
MeKyBaTu. Po3II0/1i/1 KpUMIHAJIBHUX TPOBAKEHb I MaTepiajiiB — opraHisaiiiina po6oTa, a 10pyUYeHHs
3/1iiCHeHHST JOCY/I0BOTO PO3CJIilyBaHHs — IpoliecyanbHa. Y I[bOMY pa3i HPUIHATTIO IPolecyalbHOro
pilleHHs Iepeaye opratisamiiina po6ora, 30KkpeMa 3a OLIHKOI ONTUMAJbHOCTI PilllEHHS PO A0PY-
YeHHS TIPOIecyaTbHOI AiSIbHOCTI caigaomy. JloBesieHO 3B's30K OpraHi3amiiiHUX Ta MPOIEeCyaJbHUX
[OBHOBaKEHb KEPIBHUKA OPraHy J0CYI0BOTO PO3CJiayBaHHs. Bucnosxu. 3po6ieHo BUCHOBOK, 110
3 HaOpaHHAM yMHHOCTI KpuMiHaabHOIO IpouecyanbHoro Komekcy Ykpainn 2012 p. obear mpoie-
CyaJIbHUX TOBHOBa)KE€Hb KEPIBHUKA OPTaHy JOCYZOBOTO PO3CJiJyBaHHS He 3MiHIOBaBCS KOJHOTO
pasy, xoua [po Taky noTpedy OOTPYHTOBAHO HATOJIOIUIYBAIOCS HAYKOBISAMHU il IIPaKTHKaMu. Takum
YITHOM, He3BaKAl0UM Ha MO3UTUBHUN nocBin peanizamii nopm KIIK Ykpainu, okpemi nutanus mpaso-
BOI persiaMeHTallii NOBHOBaXKeHb KePiBHUKA OPraHy JI0CY/I0BOTO PO3CJIilyBaHHS 3aJIUIIAIOTHCS HE JI0
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KiHIlsE BUPIIIEHNME | TOTPeOYIOTh PO3p06JIEHHST 3aKOHOABYMX HOPM 3 YPaxyBaHHSIM HeOOXi[HOCTI
MABUIEHHS eeKTUBHOCTI 0CY/I0OBOTO PO3CJIiyBAHHSI.

KuouoBi ciroBa: opraisaitist 10Cy10BOT0 PO3CJIi Iy BaHHS, TIPOLECYATbHUI KOHTPOJIb, KEPIBHIK Opra-
HY JI0CY/I0BOTO PO3CJIi/[yBaHH:, HOBHOBAKEHHS, IIPOIeCyaibHe KepiBHUIITBO.
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