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ON LEGAL SUPPORT FOR THE PROCESSES
OF ADOPTION, APPROVAL AND IMPLEMENTATION
OF THE DEBTOR REHABILITATION PLAN

Abstract. Purpose. The purpose of the paper should be the following: based on the use of analysis
and other methods of scientific knowledge, to identify inaccuracies in the legal support of adoption,
approval and implementation of the rehabilitation plan, to identify and systematize measures to restore
the debtor’s solvency, which contain the rehabilitation plan, to make suggestions to improve theory,
practice, and legislation. Research methods. An analysis of the provisions of the Code of Ukraine on
Bankruptcy Procedures (CUBP) and the theoretical views of researchers was conducted to find new ways
to protect debtors in the reorganization procedure and to improve existing ways to protect debtors. The
dialectical method allowed for studying the theoretical aspects of applying various measures to restore
the debtor’s solvency in the rehabilitation procedure. The method of formal logic contributed to the study
of legal provisions, particularly in identifying gaps and arguing theoretical proposals. Comparative
legal and historical legal methods made it possible to identify practical examples in different countries
and the works of researchers at various times to argue for the possibility of their implementation in domestic
theory, practice,and legislation. Results. Inthe course of studying the relationship during the transition from
the procedure for disposing of the debtor’s property to the procedure for the rehabilitation, it is necessary
to eliminate the inappropriateness in the sequence of regulation of the content of the rehabilitation plan,
the processes of consideration and acceptance of the rehabilitation plan by creditors. These issues should
be determined before completing the procedure for disposing of the debtor’s property. The corresponding
provisions should be specified in Section IT «Disposition of the Debtor’s Property» of the CUBP, since
the last article of this section states that the rehabilitation plan is approved by the meeting of creditors
even before the end of the procedure for disposing of the debtor’s property and Article 50 «Introduction
of the Rehabilitation Procedure» of Section IIT begins with the provision that the economic court
approves the rehabilitation plan and issues a ruling on the introduction of a rehabilitation procedure.
If the administrator of the debtor’s property fails to fulfill the obligation to develop a rehabilitation
plan or the rehabilitation plan is not approved by the body authorized to manage the debtor’s property,
the economic court is authorized to make a decision only on the application of economic and legal means to
them. The paper highlights the need to bring such an administrator of the debtor’s property to disciplinary,
administrative, civil or criminal liability outside the bankruptey case on the initiative of a state body
on bankruptcy issues, a self-regulatory organization of arbitration managers, the owner of the debtor’s
property, any of the creditors, a representative of the law (for example, prosecutor), a member of the public.
Conclusions. To increase the effectiveness of the application of measures to restore the debtor’s solvency,
it is proposed to supplement Section IIT «Debtor Rehabilitation» of the CUBP with the articles that will
regulate the legal basis for the application of all measures to restore the debtor’s solvency, referred to in
the second part of Article 51 «Debtor Rehabilitation Plan» of the CUBP.

Key words: bankruptcy, rehabilitation of the debtor, disposal of the debtor’s property, rehabilitation
plan, creditor, economic court, Code of Ukraine on Bankruptcy Procedures, arbitration manager, debtor’s
property, measures to restore the debtor’s solvency, meeting of creditors.

1. Introduction Despite the hard work of most employees,
The economic situation in Ukraine  the initiative and ingenuity of entrepreneurs,
has been quite difficult for several years.  and the attempts of the authorities to help busi-

©Y. Tatik, 2023 5
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nesses, the war still leaves its negative imprint.
The well-known saying among financiers that
money loves silence has not been canceled
and is unlikely to be refuted. Economic activity,
and entrepreneurship within its limits, by defi-
nition, is risky. In war conditions, the number
and scale of risks certainly increases. There-
fore, the number of enterprises, institutions,
and organizations subject to bankruptcy pro-
ceedings (disposal of the debtor’s property,
rehabilitation of the debtor, liquidation) poten-
tially and increases. It is unprofitable for busi-
ness entities that planned to conduct economic
activities and receive profits and other social
effects. It is also unprofitable for the state, whose
wealth is directly proportional to the number
of business entities and the income from taxes
they pay. Creditors are also not interested in
bringing their debtor to bankruptcy since they
may not receive the entire amount of debt in full
in this case. For these reasons, compared with
the liquidation procedure, the effective applica-
tion of the rehabilitation procedure looks more
promising.

Literature  review. Various theoretical
and practical aspects of bankruptcy as a legal
institution and the specifics of the implemen-
tation of various bankruptcy procedures were
the subject of research by a significant number
of Ukrainian researchers who are scientists,
judges of economic courts, arbitration manag-
ers, employees, and property owners of busi-
ness entities that can become participants in
bankruptcy procedures — both creditors, debt-
ors or bankrupt. The following are among such
Ukrainian researchers: Afanasiev (Afanasiev,
2001), Bilokon (Bilokon, 2005), Biriukov (Biri-
ukov, 1999), Bohatyr (Bohatyr, 2021), Butyrska
(Butyrska, 2017), Butyrskyi (Butyrskyi, 2007),
Chorna (Chorna, 2018), Dutka (Dutka, 2021),
Dzhun (Dzhun, 2009), Hrabovan (Hrabovan,
2017), (Hrabovan, 2019), Hushylyk (Hushy-
lyk, 2019), (Hushylyk, 2020), (Hushylyk,
2021), Kabenok (Kabenok, 2019), Kalchenko
(Kalchenko, 2020), Kolisnychenko (Kolisny-
chenko, 2019), Larionova and Donchenko
(Larionova, Donchenko, 2012), Levshyna
(Levshyna, 2020), Malyha (Malyha, 1999),
Marchenko (Marchenko, 2019), Marchenko
(Marchenko, 2019), Minkovskyi (Minkovskyi,
2015), Nosan, Nazarenko S., Nazarenko T.
(Nosan, Nazarenko S., Nazarenko T., 2022),
Novyk (Novyk, 2021), Pihul and Semenets
(Pihul, Semenets, 2020), Poliakov B. (Polya-
kov B., 2003a), (Polyakov B., 2003b), (Polya-
kov B., 2003c), Poliakov R. (Poliakov R.
2022), (Poliakov R., 2023a), (Poliakov R,
2023b), Pryhuza (Pryhuza, 2011), Radzyviliuk
(Radzyviliuk, 2001), Shara (Shara, 2005), Ste-
panov (Stepanov, 2006), Tytova (Tytova, 2006)

6

etc. Nevertheless, despite the quantity and qual-
ity of previously conducted scientific research,
the number of bankruptcies of Ukrainian busi-
ness entities is not decreasing. Therefore, it is
essential to study the procedure for developing
arehabilitation plan by the arbitration manager,
approving it at the meeting of creditors, approv-
ing it by the economic court, determining its
content, and especially rehabilitation measures,
particularly for the possibility of implementa-
tion. And among the entire array of the above
works of Ukrainian authors, as well as an even
larger array of other works that were not spec-
ified above, there are relatively few works that
directly relate to the problems of development
(in particular, filling), adoption, approval,
implementation of the rehabilitation plan. This
also causes the need for research.

Research methods. An analysis of the pro-
visions of the Code of Ukraine on Bankruptcy
Procedures  (hereinafter referred to as
the CUBP) (Code of Ukraine on Bankruptcy
Procedures, 2018) and the theoretical views
of researchers was carried out to find new ways
to protect debtors in the reorganization proce-
dure and to improve existing ways to protect
debtors. The dialectical method allowed for
studying the theoretical aspects of applying var-
ious measures to restore the debtor’s solvency
in the rehabilitation procedure. The method
of formal logic contributed to the study of legal
provisions, particularly in identifying gaps
and arguing theoretical proposals. Comparative
legal and historical legal methods made it pos-
sible to identify practical examples in different
countries and the works of researchers at var-
ious times to argue for the possibility of their
implementation in domestic theory, practice,
and legislation.

Purpose. The purpose of the paper should
be the following: based on the use of analy-
sis and other methods of scientific knowledge,
to identify inaccuracies in the legal support
of adoption, approval and implementation
of the rehabilitation plan, to identify and sys-
tematize measures to restore the debtor’s sol-
vency, which contain the rehabilitation plan, to
make suggestions to improve theory, practice,
and legislation.

2. Completion of the property dis-
posal procedure, development, submission,
and approval of the rehabilitation plan

Part two of Article 49 <«Completion
of the procedure for disposing of property»
of the CUBP determines that before the end
of the procedure for disposing of the debtor’s
property, the meeting of creditors makes one
of the following decisions:

— approve the rehabilitation  plan
and submit a petition to the economic court for
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the introduction of the rehabilitation procedure
and approval of the rehabilitation plan;

— submit a petition to the economic court
to declare the debtor bankrupt and open a liq-
uidation procedure (Code of Ukraine on Bank-
ruptcy Procedures, 2018).

The second option, i.e., the liquidation pro-
cedure will be applied in case of assurance that
any rehabilitation or other mechanisms for
the enterprise are useless and/or impossible
(Bohatyr, 2021, 37). In this case, it is unlikely
that creditors can expect full repayment
of the debt owed to them. If there are facts that
indicate the possibility of saving the debtor,
the first option is approved — rehabilitation,
which will be beneficial to the debtor, the state,
and creditors of the debtor.

In part three of the above-mentioned article
of the CUBP, one of the four possible court deci-
sions made by the economic court at the final
meeting is a resolution on the introduction
of a rehabilitation procedure and approval
of a rehabilitation plan if the debtor's reha-
bilitation plan is approved by the meeting
of creditors and its approval by creditors in
the manner established by the CUBP (Code
of Ukraine on Bankruptcy Procedures, 2018).
Thus, at the end of the procedure for disposing
of the debtor's property, the rehabilitation plan
should already be developed and submitted to
the meeting of creditors. Based on part three
of Article 44 «Introduction of the procedure for
disposing of the debtor’s property» of the CUPB,
the property administrator is obliged, if possi-
ble, to carry out the rehabilitation of the debtor,
to develop a rehabilitation plan and submit
it for consideration to the meeting of credi-
tors; and on the basis of part ten of Article 45
«Creditors and persons wishing to take part
in the debtor’s rehabilitation» in the property
disposal procedure, the property administrator,
with the participation of the debtor, develops
a plan for the debtor’s rehabilitation in accor-
dance with the requirements of the CUBP
and submits it to the meeting of creditors for
consideration (Code of Ukraine on Bankruptcy
Procedures, 2018). This looks positive com-
pared to the fact that during the first editions
of the laws on restoring the debtor’s solvency
or declaring it bankrupt, the rehabilitation plan
should have been developed by the rehabili-
tation manager and submitted to the meeting
of creditors within three months from the date
of the resolution on the rehabilitation. The
question arose about the loss of at least three
whole months, during which the rehabilitation
plan could already be implemented. Currently,
at the beginning of the procedure for disposing
of the debtor’s property, the administrator must
assess the debtor’s prospects for rehabilitation

and develop an appropriate rehabilitation plan.
The CUBP does not set a deadline for pre-
paring a rehabilitation plan, nor does it deter-
mine the deadline for its readiness. However,
since even before the end of the procedure for
disposing of the debtor’s property, such a plan
must be reviewed and approved by the commit-
tee of creditors, its readiness must be achieved
at least several days before the final court
hearing in the property disposal procedure
(Code of Ukraine on Bankruptcy Procedures,
2018). Hrabovan, referring to the sixth part
of Article 51 of the CUBP, points out the obliga-
tion of the body authorized to manage the debt-
or’s property to coordinate the rehabilitation
plan in cases of bankruptcy of state-owned
enterprises without setting the time and con-
sequences of non-fulfillment of such an obli-
gation and recalls that the rehabilitation plan
must be developed and submitted for approval
by the court in the procedure for disposing
of the debtor’s property (170 days). The prac-
tice of considering bankruptcy cases indicates
the existence of a problem of non-fulfillment
by these bodies of their obligations to consider
the rehabilitation plan within a reasonable time
(Hrabovan, 2019, 43). Thus, a controversial
issue may arise regarding the further actions
of participants in bankruptcy proceedings if
the administrator of the debtor’s property or
the body authorized to manage the debtor’s
property fails to fulfill the obligation to develop
a rehabilitation plan or agree on a rehabilitation
plan. In case of improper performance of their
duties by the administrator of the debtor’s prop-
erty, the economic court is authorized to make
a decision only on the application of means
of economic and legal influence, and the issue
of bringing such a manager of the debtor’s
property to disciplinary, administrative, civil
or criminal liability should be decided outside
the bankruptcy case (Levshyna, 2020, 11). The
initiator in this case should be a state bank-
ruptey authority, a self-regulatory organization
of arbitration managers, the owner of the debt-
or’s property, any of the creditors, a representa-
tive of a law enforcement agency (for example,
a prosecutor), a representative of the public.
For most participants in bankruptcy proceed-
ings, it is not the fact of punishing and replacing
the arbitration manager that is important, but
compensation for damage caused by the fault
in the form of intent or unintentional actions,
which most likely manifested itself in inac-
tion. As for the possibility of applying liability
measures to the body authorized to manage
the debtor’s property, the question remains
open. There is no unambiguous algorithm for
answering this question today, only individual
proposals of some researchers.
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The above-mentioned judge of the economic
court Hrabovan drew attention to the revo-
lutionary nature of the provision on restrict-
ing the participation of interested parties
in voting at meetings of creditors when
approving the rehabilitation plan. There was
no such provision in the previous legisla-
tion of Ukraine. It is contained in part five
of Article 52 of the CUBP and provides that
the claims of creditors who are interested par-
ties in relation to the debtor are not considered
for voting purposes when approving the reha-
bilitation plan. Article 1 of the CUBP specifies
the list of such persons quite broadly (Hrabo-
van, 2019, 40). On the other hand, Hrabovan
does not consider this provision progressive
or vice versa. This provision is called revolu-
tionary, i.e., new. In this case, it is necessary to
support adding such a provision in the CUBP
because creditors from among the persons inter-
ested in the debtor do not lose their rights to
repay the debtor's obligations to them, i.e., their
property rights were not infringed. Such credi-
tors only lose the right to vote when approving
the rehabilitation plan.

3. Controversial issues of adop-
tion of the rehabilitation plan. Initiation
of the rehabilitation procedure

Ukrainian researchers believe that rehabili-
tation at its core is a rehabilitation procedure in
a bankruptcy case, and the concept of rehabili-
tation is proposed to be understood as the res-
toration of rights. Rehabilitation in bankruptcy
proceedings also restores the debtor’s rights.
However, with the restoration of the debt-
or’s rights, creditors’ rights are also restored,
which is a feature of the rehabilitation proce-
dure (Dutka, 2021, 98; Hushylyk, 2020, 77).
Therefore, creditors are often more interested
in the qualitative formation and implemen-
tation of the rehabilitation plan because only
full recovery or rehabilitation and restoration
of the debtor’s solvency guarantee repayment
of their accounts payable in full.

From the moment of transition to the reha-
bilitation procedure, approval of the rehabili-
tation plan, and appointment of an arbitration
manager — special administrator or rehabili-
tation manager, the latter accepts the debtor’s
property under the title of the right of eco-
nomic management. From now on, this person
is responsible for implementing the rehabili-
tation plan. The qualitative and quantitative
content, i.e., the content of the rehabilitation
plan, is defined in Article 51 “Debtor Rehabil-
itation Plan” of the CUBP (Code of Ukraine
on Bankruptcy Procedures, 2018). B. Poliakov
proved twenty years ago that the rehabilita-
tion plan should be considered as a public legal
agreement, since the will of its participants has

8

a common interest — restoring the solvency
of an economic entity (Poliakov B., 2003a, 6, 24,
28). It is quite justified to consider such an inter-
est as public law, which integrates the inter-
est of the state and the territorial community
in the work of the enterprise, the production
of products in demand by society and the econ-
omy, the payment of taxes, providing work for
citizens, the interest of owners of the company’s
property, the interest of employees of the enter-
prise and their families.

CUBP as a whole is built in the order
of classical implementation of bankruptcy
procedures. Therefore, it is illogical to place
Articles 51 «Debtor Rehabilitation Plan»
and Article 52 «Consideration of the Reha-
bilitation Plan by Creditors» of the CUBP in
Section IIT «Debtor Rehabilitation». Two argu-
ments can be given in favor of this: 1) the last
article of Section II «Disposition of the Debt-
or’s Property» states that the reorganization
plan is approved by the meeting of creditors
even before the end of the procedure for dispos-
ing of the debtor’s property; 2) the very first in
Section IIT «Debtor Rehabilitation», Article 50
«Introduction of the Debtor Reorganization
Procedure» begins with the provision that
the economic court approves the debtor rehabil-
itation plan and issues a resolution on the intro-
duction of the rehabilitation procedure (Code
of Ukraine on Bankruptcy Procedures). There-
fore, the location of the regulation of the rules
for approving the rehabilitation plan after
the provisions that this plan is already approved
by the meeting of creditors and approved by
the economic Court looks somewhat ridiculous.
It is hardly possible to consider the presence
of the word “rehabilitation” in the phrase «reha-
bilitation plan» and the title of Section III as
an absolute argument. Obviously, this situation
needs to be corrected in the future.

4. Measures to restore the debtor’s sol-
vency

In general, a rehabilitation plan is a kind
of action program to restore the debtor’s sol-
vency, in particular, due to the alienation of its
property and the repayment of creditors’ claims
in connection with this (Poliakov R., 2023a,
243). Therefore, in the second part of Article 51
«Debtor Rehabilitation Plan» of the CUBP,
the main components of the rehabilitation plan
are defined as measures to restore the debtor’s
solvency. In general, this provision contains
fourteen types of measures and an indication
of their non-exhaustion. They are restructuring
of the enterprise; - repurposing of production;
- closing of unprofitable production; - deferral,
installment payment or forgiveness of debt or
part of it; - fulfillment of the debtor’s obligation
by third parties, etc. (Code of Ukraine on Bank-
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ruptcy Procedures, 2018). The measures differ
in terms of implementation methods and conse-
quences for the participants in bankruptcy pro-
cedures, particularly the debtor. If some mea-
sures provide for changes in the organization
and production methods, types of activities,
products, works, or services that are produced,
performed, or provided, then others — the alien-
ation of the debtor’s property.

When developing the rehabilitation plan,
the manager of the debtor’s property may also
include measures not mentioned in part two
of Article 51 of the CUBP. These can be either
measures developed based on the above-men-
tioned measures or completely different ones.
The rehabilitation manager can enter into
agreements with the debtor’s counterpar-
ties — potential current creditors, both defined
by the rehabilitation plan and not provided for
by it, but necessary for implementing the debt-
or’s current activities and restoring its solvency.
On the one hand, this can cause some incon-
venience. According to R. Poliakov, the disad-
vantage of the rehabilitation plan is the lack
of an exact liability due to the lack of claims
of current creditors that arose after the open-
ing of bankruptcy proceedings (Poliakov R.,
2023a, 243—244). This is also noted by March-
enko (Marchenko, 2019, 51), Kolisnychenko
(Kolisnychenko, 2019, 65-66), and other
researchers of bankruptcy procedures. On
the other hand, it is possible that the ingenuity
of the rehabilitation manager, making timely
decisions in favor of the debtor’s interests, will
help restore its solvency. However, such deci-
sions can be made by the rehabilitation man-
ager when managing the debtor’s current busi-
ness activities. If certain global measures are
implemented to restore the debtor’s solvency,
it is obvious that they should be specified in
the rehabilitation plan. Thus, based on the dis-
sertation research results, B. Poliakov justified
the possibility of exchanging debts for shares or
equity interests as a form of financial recovery.
However, in his opinion, this form is possible
in the rehabilitation procedure, provided that
it is regulated in the rehabilitation plan (Polia-
kov B., 2003a, 24). Clarification regarding
the mandatory regulation of thisin terms of reha-
bilitation is important from the point of view
of preventing the seizure of shares and property
of the debtor by perpetrator of illegal seizures,
since joint-stock companies are the most vul-
nerable to such attacks, and one of the most
convenient moments for a takeover attempt is
the period of bankruptcy proceedings in rela-
tion to a joint stock company (Derevyanko et
al., 2020, 177-178). Obviously, the legislator
listened to the opinions of B. Poliakov, since
the CUBP contains Article 53 «Increase in

the authorized capital of the debtor». It states,
among other things, that all actions regulated in
this article are carried out in accordance with
the rehabilitation plan and legislation (Code
of Ukraine on Bankruptcy Procedures, 2018).
In Section IIT of the CUBP, separate articles
regulate measures to restore the debtor’s sol-
vency: - sale in the procedure of rehabilitation
of the debtor’s property as a single property
complex (Article 54); - alienation in the proce-
dure of rehabilitation of the debtor’s property
by replacing assets (Article 55); - sale in the pro-
cedure of rehabilitation of a part of the debtor's
property (Article 56) (Code of Ukraine on
Bankruptcy Procedures, 2018). It seems logi-
cal to supplement this section with articles that
would regulate the procedure for applying other
measures to restore the debtor’s solvency, speci-
fied in Part Two of Article 52 of the CUBP. The
description of other measures in separate arti-
cles should contribute to their more frequent
inclusion in the rehabilitation plan and wider
application in the rehabilitation procedure.

5. Conclusions

In the course of studying the relationship
during the transition from the procedure for dis-
posing of the debtor’s property to the procedure
for the rehabilitation, it is necessary to eliminate
the inappropriateness in the sequence of regu-
lation of the content of the rehabilitation plan,
the processes of consideration and acceptance
of the rehabilitation plan by creditors. These
issues should be determined before completing
the procedure for disposing of the debtor’s prop-
erty. The corresponding provisions should be
specified in Section IT «Disposition of the debt-
or’s property»> of the CUBP, since the last arti-
cle of this section states that the rehabilitation
plan is approved by the meeting of creditors
even before the end of the procedure for dis-
posing of the debtor’s property and Article 50
«Introduction of the rehabilitation procedures»
of Section IIT begins with the provision that
the economic court approves the rehabilitation
plan and issues a ruling on the introduction
of a rehabilitation procedure (Code of Ukraine
on Bankruptcy Procedures, 2018). If the admin-
istrator of the debtor’s property fails to fulfill
the obligation to develop a rehabilitation plan
or the rehabilitation plan is not approved by
the body authorized to manage the debtor’s
property, the economic court is authorized to
make a decision only on the application of eco-
nomic and legal means to them. The paper high-
lights the need to bring such an administrator
of the debtor’s property to disciplinary, admin-
istrative, civil or criminal liability outside
the bankruptcy case on the initiative of a state
body on bankruptcy issues, a self-regulatory
organization of arbitration managers, the owner
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of the debtor’s property, any of the creditors,
a representative of the law (for example, prose-
cutor), a member of the public.

To increase the effectiveness of the appli-
cation of measures to restore the debtor’s sol-
vency, it is feasible to supplement Section 111
«Debtor Rehabilitation» of the CUBP with
the articles that will regulate the legal basis
for the application of all measures to restore
the debtor’s solvency, referred to in the second
part of Article 51 «Debtor Rehabilitation Plan»
of the CUBP.

Further scientific research on the legal sup-
port of the rehabilitation procedure should be
aimed at finding ways to improve the compo-
nents of the legal status of participants and max-
imize the satisfaction of their interests.
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O10 ITPABOBOT'O 3ABE3IIEYEHHSA ITPOLECIB CXBAJIEHH ],
3ATBEPIUKEHHA I BURKOHAHHA IIVIAHY CAHALII BOP;KHUKA

Anoraris. Mema. Meta po6oTi — Ha OCHOBI 3aCTOCYBAHHST aHAMI3Y Ta IHITUX METOIIB HAYKOBOTO Ii3-
HaHHS BUSBUTH HETOYHOCTI y IPAaBOBOMY 3a0e3MeUeHH] IPOIIECiB CXBAJICHHS, 3aTBEPKEHHSI | BAKOHAHHS
IIaHy CaHallii, BUSHAUMTH i CUCTEMATU3YBATH 3aXO/IH 00 BiIHOBJIEHHS IJIATOCIIPOMOKHOCTI GOPIKHHU-
Ka, IKi MICTHTb IJIaH caHallii, 3poOUTH IPONO3HILIT 10 TEOPIl, IPaKTHKY i 3aKoHOoAaBCTBA. Memoou doc.i-
Oscenns. [ nomyKy HOBUX ab0 BIOCKOHAJICHHS HasBHUX CIIOCOOIB 3aXucTy GOPKHUKIB y IPOIELypi
caHallii mpoBezieHo aHaii3 noJioxenb Komexcy Ykpainu 3 mpouenyp 6ankpyrcrsa (KY3IIB), reoperuunnx
HOTJIS/B OCTIIHUKIB. 3aCTOCYBAHHS JAIEeKTHYHOTO METO/LY JIAJI0 3MOTY JIOC/iINTH TEOPETUYHI aCIIeKTH
3aCTOCYBAHHS PI3BHOMAHITHUX 3aXO/iB, CIIPSIMOBAHMX HA BiIHOBJIEHHS IJIATOCIIPOMOKHOCTI GOPKHIKOM
y tpoueaypi canaiii. MopMasbHO-IOTIYHII METO/| HAYKOBOTO T3HAHHS CIIPUSB JOCTIFKEHHIO HOPM
3aKOHO/IABCTBA, 30KPEMa B YACTUHI BUSIBJICHHS IIPOTAJINH Ta APIYMEHTYBAHHS TEOPETHYHUX [TPOIO3UILIIL.
[TopiBHSIBHO-TTPABOBUIT Ta iCTOPUYHO-TIPABOBUI METOAN A 3MOTY BUSIBUTH e(DEeKTHUBHI MPUKIAAN
y pi3HUX KpaiHax, poboTax MOCHIAHUKIB y Pi3Hi yacu if apryMeHTyBaTH MOXKJIMBICTD iX 3alPOBaKEHHsI
Y BiTUM3HSIHI T€OPilo, MPAKTUKY i 3aKOHOAABCTBO. Pe3yavmamu. Y Xojii TOCTiPKEeHHS BiIHOCHH T/l 4ac
Hepexo/y Bifl MPOLEAYPH PO3HOPSIIKEHHsT MaliHOM GOPIKHUKA /10 TIPOIeAypu caHaili GopxHuKa Tpeda
YCYHYTH HEJIOPEUYHICTh Y TTOCJIiIOBHOCTI perJiaMeHTallii 3MiCTy IIJIaHy CaHallii, POIleciB pO3ridany i yxBa-
JIeHHS TUIany caHanii kpeantopamu. [l muTanug MaioTh BU3HAYATHCS TIEpell 3aBEPIICHHAM MTPOLELypH
POBIOPSAIKEHHS MaiiHOM OOPKHUKA, a Bianosigui Hopmu — posmimarucst y KYsIIB y Posaini [T «Posmo-
PSIKEHHA MaltHOM GOPIKHUKA», OCKLIBKK B OCTAHHIN CTATTI IbOTO PO3JILY BKa3yEThC, IO TJIaH caHalil
CXBAJIOETHCST 360paMu KPEAUTOPIB i€ /10 3aKiHYeHHS POIEYPH PO3IOPSUKEHHS MAlHOM GOPKHUKA,
a Halinepuna y Pospiii [11 crartst 50 «Beenenns npoueaypu cataiiii 60pKHUKa» PO3NOUMHAECTHCST HOPMOIO
PO Te, 10 FOCTIOAAPCHKUI CY/ 3aTBEP/KYE CXBaJEHUN TIJIaH caHallii GOPKHUKA 1 MOCTAHOBJISE YXBAJLY
PO BBEJIEHHs IIPOLIEyPU caHallii. Y pasi HEBUKOHAHHS PO3HOPSIHMKOM MaiiHa OOpsKHKMKa 000B 3Ky
3 po3pOo0JIEHHS TIJIaHy caHallii ab0 Hey3rOUKEHHS TIaHy caHallil OpraHOM, YIIOBHOBKCHUM YIIPABJISTH
MalfHOM GOPIKHUKA, FOCIIOAAPCHKUN CY/l YIIOBHOBAKEHMUIT MPUAMATH PIIEHHS JIUIIE TIPO 3aCTOCYBAHHS
JI0 HUX 32c06iB rOCHOAAPCHKO-MPABOBOrO BILIMBY. Harosomeno Ha HeOGXIHOCTI MPUTATHEHHS TaKOTO
POSIOPSIHAKA MaifHa 10 AMCIUILIIHAPHOI, a/MiHICTPATHBHOI, IIMBIIBHO-TIPABOBOI ab0 KPUMiHAIBHOI
BIAIOBIAAIBHOCTI 32 MeKaMK CIIPaBU MPO GAaHKPYTCTBO 3 IHII[aTUBK AeP/KaBHOTO OPraHy 3 MUTaHb OaH-
KPYTCTBa, cCaMOPeryJIiBHOi oprafizaiii apOiTpaKHUX KepylounX, BJACHUKA MaiiHa O0p:KHuKa, OY1b-KOro
3 KPEAUTOPIB, TPEACTAaBHUKA TTPABOOXOPOHHOTO Oprany (HAIpUKIaL, TPOKYPOpa), MPeJCTaBHIUKA IPO-
MaJIcbKocTi. Bucnoexu. 13 Metoio mifiBuiiieHus eeKTUBHOCTI 3aCTOCYBAHHS 32X0/IiB IIO/I0 Bi[HOBJIEHHS
IIATOCIIPOMOZKHOCTI GopskHuKa 3anpononosato y Posaini 111 «Canaris 6opxuuka» KY3sIIb 1o Hassuux
crareii, 1o perJaMeHTyI0Th OKPeMi Taki 3aX0/id, I0aTh CTATTi, SKUMK Oy/ie BPEryIbOBAHO OCHOBHI IIpa-
BOBI 3acajii 3aCTOCYBaHHS YCiX 3aXO/iB MIOAO BIAHOBIECHHS MIATOCIPOMOKHOCTI GOPKHIKA, HA3BAHUX
wacTurolo apyrofo crarti 51 «Ilman canartii 6Gopxnuka» KY3IIB.

KiouoBi ciioBa: 6aHKpYTCTBO, caHallisi 60PKHUKA, PO3IIOPS/UKEHHS MaliHOM GOPJKHUKA, TIJIaH caHa-
1ii, kpeauTop, rocrogapebkuii cyn, Kogexe Ykpainu 3 nporenyp 6aHKpyTcTBa, apOiTPasKHUN Kepytouuii,
MaifHo GOPKHUKA, 3aX0/IU OO BiIHOBJIEHHS TIATOCIPOMOKHOCTI OOPIKHUKA, 300PH KPEAUTOPIB.
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THE ESSENCE AND CONTENT OF PRINCIPLES
OF THE REGULATORY FRAMEWORK

FOR ATYPICAL FORMS OF EMPLOYMENT
WITH THE USE OF BORROWED LABOUR

Abstract. Purpose. The purpose of the article is to establish the scope, as well as the essence and content
of the principles of the regulatory framework for atypical forms of employment with the use of borrowed
labour. Results. The article, relying on the analysis of scientific perspectives of scholars and provisions
of current legislation, establishes the scope and reveals the content of key principles of the regulatory
framework for atypical forms of employment with the use of borrowed labour. It is noted that today,
the principles of the regulatory framework for borrowed labour have not actually found their legislative
consolidation, which is undoubtedly due to a poor and ineflicient regulatory framework for labour relations
with the category of employees under study, and therefore this gap needs to be addressed. It is revealed that
the essence of the principle of legal liability is that legally liable may be: a) borrowed employees who do not
perform or improperly perform their labour duties; b) employers, in case of violation of the applicable labour
law (in relation to employees) and civil law, in case of violation of a civil law agreement with intermediary
entities; ¢) private employment agencies that have violated the applicable provisions of law in the relevant
field. It is emphasised that the growth of labour efficiency ensures an increase in real product and income,
and therefore it is a very important indicator of enterprise growth. Therefore, the essence of the above
principle is to ensure the most efficient use of labour resources within the enterprise, which should be
facilitated by such atypical form of employment as borrowed labour. Conclusions. The author concludes
that as of today, the principles of the regulatory framework for atypical forms of employment with the use
of borrowed labour have not actually found their legislative consolidation, which is undoubtedly due to
a poor and inefficient regulatory framework for labour relations with the category of employees under
study. This gap needs to be addressed through the adoption of a modern Labour Code, which should focus
on regulating of atypical forms of employment in a separate chapter.

Key words: principles, regulatory framework, atypical forms of employment, borrowed labour.

1. Introduction

An analysis of the current state
of the Ukrainian labour market reveals that
the use of borrowed labour is spreading, which
already covers about 2.5% of the employed pop-
ulation of Ukraine, while the scope of standard
employment is steadily shrinking (Vasylenko,
2018). The widespread use of borrowed labour
is currently confirmed by a large number
of cases of application of this practice at Ukrain-
ian enterprises. A striking example of the func-
tioning of the borrowed labour system is the use
of out-staffing schemes, which are widespread
in heavy industry and metallurgy, whereby
employees remain at their previous jobs (or
vice versa) and enter into labour relations with

© O. Husarov, 2023

another institution (or recruitment agency)
(Krasylshchykov, 2011). Moreover, in order for
the regulatory system of the labour of borrowed
workers to be effective and efficient, it must be
based on a system of starting points, input ideas,
which are commonly called principles.

The problem of the regulatory framework
for atypical forms of employment with the use
of borrowed labour has been studied by vari-
ous scholars. In particular, it has been under
focus by: A.O. Demchenko, P.S. Yeshchenko,
M.L. Zakharov, M.M. Klemparskyi, V.P. Koma-
rova, M.O. Mishchuk, O.I. Momot, Yu.I. Palkin,
E.H. Tuchkova, I.Yu. Philipp, A.M. Tsiatkovska
and many others. However, despite the con-
siderable scientific heritage, scholars have paid
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rather little attention to the issue of under-
standing the principles of the regulatory frame-
work for atypical forms of employment with
the use of borrowed labour.

That is why the purpose of the article is
to establish the scope, as well as the essence
and content of the principles of the regulatory
framework for atypical forms of employment
with the use of borrowed labour.

2. The regulatory framework for the con-
clusion of an employment contract

It should be noted that the system of prin-
ciples of the regulatory framework for atypical
forms of employment with the use of borrowed
labour is represented by a large number of prin-
ciples of both general legal and intersectoral
nature. However, in our opinion, it is most
appropriate to focus on special principles that
most meaningfully characterise the essence
and content of the regulatory framework.

First of all, the principle of duality
of contractual regulatory mechanism for labour
should be highlighted. All scholars agree that,
as an institution of labour law, an employment
contract in a market economy occupies a cen-
tral place in this branch of law, and, according
to M. Mishchuk, the legal and economic sig-
nificance of an employment contract is that
it is: 1) the main legal form of involvement
of employees in the labour sector, distribu-
tion, consolidation and rational use of labour
resources of Ukraine; 2) an important prereq-
uisite for the parties to it to have labour rights
and obligations provided for by other labour
law institutions (working time, rest time, remu-
neration, etc.); 3) the ground for inclusion
of an employee in a labour team and the legal
form of inclusion of an employee in social
labour cooperation; 4) protective, i.e. protects
an employee from harmful working conditions,
his/her honour and dignity in labour activities
(Mishchuk, 2008; Tsesarskyi, 2011).

The purpose of an employment contract is
to receive remuneration in the form of a salary,
«the amount of which depends on the com-
plexity and conditions of the work performed,
the employee's professional and business
qualities, and the results of his or her work».
In the course of work, the employee reaches
the appropriate professional level. N. Hetmant-
seva emphasises that, given the fact that money
is a special type of movable property, the pur-
pose of a civil contract is «to obtain a certain
property result of work». The purpose of any
contract determines its subject matter as one
of the essential terms of the contract. The
author emphasises that judicial practice also fol-
lows this path. The subject matter of an employ-
ment contract is labour, while the subject mat-
ter of a civil law contract is the performance
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by a party of a certain amount of work (Letter
from the Ministry of Labour and Social Policy
of Ukraine regarding the staff list, 2007).

Therefore, as we noted above, the princi-
ple of contractual labour regulation has a dual
nature. On the one hand, it means that the cat-
egory of employees under study shall perform
their work exclusively on the basis of an employ-
ment contract, and the employer cannot allow
them to perform their work duties without sign-
ing the relevant contract. On the other hand,
the meaning of this principle is that the parties
to the agreement on the use of borrowed work-
ers (employers and private employment agen-
cies) also act on the basis of the relevant agree-
ment.

The next principle we will focus on is
the principle of an optimal balance between
specialisation and universalisation of produc-
tion processes. A production process is a com-
plex technological interaction between employ-
ees, labour and nature for the purpose
of producing a certain end product that will
meet the needs of the consumer. The main
component of the production process is a set
of actions aimed at changing and determining
the state of the object of labour in the techno-
logical process, its characteristic features inher-
ent only in this stage of the production process.
Production is the creation of a final, socially
and economically justified product by synthe-
sising it through manufacturing at each stage
of the production process, which is specific to
that stage of the product (Buzhyn, 2006). The
principle of specialisation is a form of division
of labour characterised by the manufacture
of a limited range of products, minimisation
of types of work, processes, operations, process-
ing modes and other elements of the production
process. Specialisation increases the degree
of homogeneity of production at workplaces,
sites and workshops; increases the output
of homogeneous products; simplifies the organ-
isation of production and creates an enabling
environment for mechanisation and automa-
tion of all processes; promotes the efficient use
of equipment and production space, improves
economic performance through the use of spe-
cial, more efficient equipment, and reduces costs
and improves product quality. In turn, univer-
salisation is a kind of antithesis of specialisation.
In this case, the activities of a business entity
with a natural form of production are aimed
at meeting its own needs. Moreover, manual
labour is the dominant type of labour: each
worker performs all the basic work with the sim-
plest tools (hoes, shovels, axes, etc.). However,
within the subsistence economy, labour is
divided between individuals and their groups
(Ieshchenko, 2005 Therefore, the essence
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of the above principle is that by using borrowed
labour, an employer can optimise production
processes and promptly and efficiently provide
staff with professional specialists.

Closely related to the above principle is
the principle of legality and stability of labour
relations with the category of employees under
study. In general, legality is a legal expression
of legitimacy: the ability to be embodied in
the provisions of law, to function within the law
(Skakun, 2001). Therefore, legal labour is work
that is recognised and permitted by law, which
in turn clearly defines the obligations and rights
of the parties to labour relations, and guar-
antees that the state will take care of their
fulfilment by each party: both an employer
and an employee. The most appropriate guar-
antees include the following: clearly defined
and enshrined in the employment contract
working conditions (place of work, working
hours, job duties, salary); payment of salary
twice a month, in the amount not less than
the minimum established by law; the possibility
of training, retraining, and professional devel-
opment at the expense of the employer; insur-
ance period for unemployment benefits and pen-
sions; the right to paid leave: annual leave (at
least 24 calendar days), social and additional
leave as provided for by the Labour Code
of Ukraine; the right to sick leave pay; social
services and payments in the event of an acci-
dent at work and occupational disease; pro-
tection against unlawful dismissal, transfer to
another position, change of working conditions
(without notice and consent of the employee);
severance pay in case of dismissal at the initi-
ative of the employer; a number of other rights
and social guarantees provided for by the cur-
rent legislation (Official website of the State
Employment Service, 2021).

Therefore, despite the fact that
an employee formalises labour relations with
an agency and performs a labour function
for another employer, he or she shall have
all basic labour rights on an equal footing
with other employees of this enterprise. The
salary of such employee shall not be lower
than the salary received by the employee
directly from the employer. Therefore, if
a private employment agency complies with
the requirements of the employment legis-
lation, job seekers will be employed in legal
jobs (Official website of the State Employ-
ment Service, 2021).

3. The regulatory framework for atypical
forms of employment

The next important principle of the regu-
latory framework for atypical forms of employ-
ment with the use of borrowed labour is
the principle of ensuring dynamic sustaina-

bility of labour relations. In general, scientists
characterise the concept of sustainability as:
a) a high level of organisation (clear and strict
discipline, coherence of actions of all group
members, perfect subordination of all group
members to its leader); b) stability (unchanged
composition of participants over the long term
of its operation, common views, life values,
common social orientation of group members)
(Brazhnyk and Tolkachenko, 2000). The princi-
ple of sustainability of the management system
assumes that the management system should
not undergo radical changes when the exter-
nal and internal environment of the company
changes. Sustainability is determined by
the quality of strategic plans and management
efficiency, the adaptability of the management
system to changes in the external environment
(Website of the National Academy of Internal
Affairs, 2021). Therefore, the essence of the prin-
ciple of ensuring the dynamic sustainability
of labour relations is that borrowed employees
are used for the purpose of: a) covering the need
of an enterprise, institution, organisation for
certain categories of employees with a certain
set of special knowledge, skills and abilities;
b) reducing the risks of negative external impact
on the business entity's activities.

An equally important principle of the regu-
latory framework for atypical forms of employ-
ment with the use of borrowed labour is
the principle of combining labour productivity
and management efficiency. In general, accord-
ing to A.O. Demchenko and O.I. Momot, effi-
ciency is an indicator of development. It is
also its most important incentive. In an effort
to improve the efficiency of a particular type
of activity and their combination, we identify
specific measures that contribute to the devel-
opment process and cut off those that lead
to regression. As a category, it has two sides -
qualitative and quantitative. The qualitative
side reflects its logical, theoretical content, i.e.,
the essence of the category. The quantitative
side reveals the effect of the law of time saving,
namely, it reflects the time savings in achiev-
ing the goals of social production in the course
of the entire reproduction process and at its indi-
vidual phases on the scale of the entire national
economy, its individual regions, industries,
and economic entities. In other words, at all his-
torical stages of human society's development, it
should spend its efforts economically, achieving
an increase in output with minimal expenditure
of funds. This is an objectively existing crite-
rion of economic efficiency at all levels of soci-
ety development (Demchenko, Momot, 2013).
S.M. Rohach argues that labour productivity is
the ability of a particular labour to create a cer-
tain amount of output per unit of working time.
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Labour productivity increases when output per
unit of working time increases or labour costs
per unit of output decrease (Rohach, Hutsul,
Tkachuk, 2015). Thus, the growth of labour
efficiency leads to an increase in real output
and income, and therefore it is a very impor-
tant indicator of enterprise growth. Therefore,
the essence of the above principle is to ensure
the most eflicient use of labour resources within
the enterprise, which should be facilitated by
such atypical form of employment as borrowed
labour.

The principle of prohibition of any pres-
sure on an employee should be analysed com-
prehensively, in particular, with regard to
changing the terms of the employment con-
tract, working conditions, which, especially,
are unfavourable for him or her. The content
of this principle is derived from the provi-
sions of the Labour Code of Ukraine. Thus,
Article 9 of the Labour Code prohibits forc-
ing an employee to enter into an employment
contract containing terms and conditions on
which the employee and employer have not
reached a mutual agreement. It is prohibited to
engage in night work (Article 55): 1) pregnant
women and women with children under the age
of three (Article 176); 2) persons under the age
of eighteen (Article 192); 3) other categories
of employees provided for by law. Women may
not work at night, except as provided for in
Article 175 of the Code. Work by persons with
disabilities at night is allowed only with their
consent and provided that it does not contra-
dict medical recommendations (Article 172)
(Code of Labour Laws of Ukraine, 1971).

The next in the list, but not in impor-
tance, is the principle of inadmissibility of nar-
rowing the content and scope of employees'
rights and freedoms when adopting new or
amending existing regulations. International
and national legislation does not allow any
limitations on human rights, in particular on
the grounds of race, colour, gender, political,
religious and other beliefs, ethnic and social
origin and other grounds. However, the Uni-
versal Declaration of Human Rights states that
in the exercise of his/her rights and freedoms,
everyone shall be subject only to such limita-
tions as are determined by law solely for the pur-
pose of securing due recognition and respect for
the rights and freedoms of others and of meeting
the just requirements of morality, public order
and the general welfare in a democratic society.
Moreover, the main condition for the applica-
tion of legal limitations is that they shall not
contradict the principles of a democratic legal
state established by the Basic Law. The regu-
latory framework for labour relations imposes
restrictions on employees' labour rights by
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establishing limitations on certain actions,
excluding certain powers from these rights, as
well as by establishing a certain procedure for
exercising the guaranteed right (Filipp, 2011).
It should be underlined that certain rights
of citizens, including labour rights, may be
restricted under martial law. This issue is reg-
ulated by the provisions of the Law of Ukraine
«On the Organisation of Labour Relations
under Martial Law».

The principle of interaction is interesting
from the perspective of application. Interaction
is a general form of connection of objects, phe-
nomena of objective reality, as well as the con-
nection of thoughts, which reflects objects, phe-
nomena and their connections and relations
in the human mind. Interaction is not just
an external collision of objects, but a connec-
tion of internal moments, not just a causal rela-
tionship, but also a transformation of interact-
ing objects into each other (Kondakov, 1971).
Therefore, the content of this principle within
the framework of the presented issue consists
of several aspects: a) joint activities in the for-
mat of an employment agency and an employee;
b) cooperation between employers and entities
that search for and /or «give» their employees to
work for another enterprise.

And the last principle to focus on within
the scope of the presented issues is the princi-
ple of legal liability. According to Yu.S. Shem-
shuchenko, legal liability is a type of social
responsibility, the essence of which is to apply
to offenders (individuals and legal entities)
sanctions provided for by law and enforced by
the State. Legal liability is a legal relationship
between the state, represented by its specially
authorised bodies, and the offender, who is
subject to legal sanctions with negative conse-
quences for him/her (Shemshuchenko, 1998).
Therefore, the essence of the principle of legal
liability is that legally liable may be: a) borrowed
employees who do not perform or improperly
perform their labour duties; b) employers, in
case of violation of the applicable labour law
(in relation to employees) and civil law, in case
of violation of a civil law agreement with inter-
mediary entities; ¢) private employment agen-
cies that have violated the applicable provisions
of law in the relevant field.

4. Conclusion.

As a result, the author’s research enables to
state that as of today, the principles of the regu-
latory framework for atypical forms of employ-
ment with the use of borrowed labour have not
actually found their legislative consolidation,
which is undoubtedly due to a poor and inef-
ficient regulatory framework for labour rela-
tions with the category of employees under
study. This gap needs to be addressed through
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the adoption of a modern Labour Code, which
should focus on regulating of atypical forms
of employment in a separate chapter.
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CYTHICTb TA 3MICT ITPUHIIAIIIB ITIPABOBOTO PETYJIIOBAHHA
HETUIIOBUX ®OPM 3ANHATOCTI 3 BAKOPUCTAHHAM

3ATIO3UYEHOI ITPAIII

Anoranisi. Mema. Meta cTatTi 10JIsITa€ y BCTAHOBJIEHHI KOJIA, & TAKOK CYTHOCTI Ta 3MIiCTy TIPUH-
IIUTTiB TIPABOBOTO PETYJIIOBAHHS HETUTIOBUX (OPM 3aHHATOCTI 3 BUKOPHCTAHHSM 3allO3MYeHOi TIpaili.
Pe3ynvmamu. Y cTarTi, CIUparovnch Ha aHAI3 HAYKOBUX HOTJISA/IIB YIEHNX Ta HOPM YNHHOTO 3aKOHOJIaB-
CTBA, YCTAHOBJIEHO KOJIO T PO3KPHUTO 3MiCT KJIFOYOBUX TIPUHIIMIIB [IPABOBOTO PETYJIIOBAHHS HETUIIOBUX
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(opm 3aitHATOCTI 3 BUKOPUCTAHHSM 3a1103UM4€eHOi Tpalti. Bizzuaueno, 1o cboroiHi MpUHIUIHN TPABOBOTO
PeryJioBanHs 3amo3udenoi mpaiti GakTHYHO He BIAHANILIIN CBOTO 3aKOHOABYOTO 3aKPITLIEHHsI, 1110, (e3-
YMOBHO, TIOB'$I3aHO 3 HEAKICHUM Ta Hee()eKTUBHUM PETYJIIOBAHHSAM TPYJIOBUX IPABOBITHOCHH i3 /10CJIi-
JUKYBAHOIO KaTEropieio MpailiBHUKIB, a OTKe, TisT PoTainHa MoTpedye ycyHeHHs. 3'sCOBaHo, 10 CYTHICTh
TIPUHINAITY IOPUANYHOI BiZIMOBIATBHOCTI TIOJIATAE Y TOMY, IO /10 IOPUANYHOI BiIMOBIATBHOCTI MOXKYTh
MPUTATYBATHCS: a) 3aI03MYCHI TIPAIIIBHUKY, SKi HE BUKOHYIOTb Y1 HEHAJIC’KHUM YMHOM BUKOHYIOTH CBOI
TPyIOBi 0608’s13kM; 6) po6GOTOAABIN — Y Pa3i MOPYIIEHHs] HUMI HOPM YHHHOTO 3aKOHOJIABCTBA, SIK TPY/0-
BOrO (110 BiZIHONIEHHIO 10 HPAIIBHUKIB), TaK i IMBIJIBHOTO, Y pa3i HOPYIICHH I[UBIJIbHO-ITPABOBOI yroAn
i3 cy6’ekramu, sIKi € IocepeIHMKaMHU; B) TIPUBATHI areHTCTBA 3 IPALEBJIAIITYBAHHSL, SIKI IIOPY U HOPME
YHHHOTO 3aKOHOAABCTBA Y BiAMOBiAHIH cdepi. Harosomeno, mo 3pocranus eGekTUBHOCTI Tparli 3a6e3-
TIeYY€ TTi/IBUIIEHHS PeaIbHOTO IIPOJYKTY 1 IOXOY, @ TOMY BOHO € Jy’Ke BasKJIMBIM MOKa3HIKOM 3POCTaH-
HsI TIPUEMCTBA. A OTKe, CYTHICTh OKPECJIEHOTO BUIIE IIPUHIIUIY MOJSITAE Y TOMY, 1100 3abe3mednTi
sgKoMora e(eKTHBHille BUKOPUCTAHHS TPY/IOBUX PECYPCIB y MeKaX MiJINTPUEMCTBA, YOMY, BJIACHE, i TIOBHU-
HHa CIIPUSATH Taka HeTHIoBa (hopMa 3aiiHATOCTI, sIK 3ano3nyeHa npaiist. Bucnogku. 3pobiieHo BUCHOBOK,
1110 CHOTOJIHI MTPUHIUITN [TPABOBOTO PETYJIFOBAHHS HETUTIOBUX (hOPM 3aifHATOCTI 3 BUKOPUCTAHHSIM 3aI10-
3udeHol mparfi haKTHYHO He BiAHANIILIM CBOrO 3aKOHOAABYOTO 3aKPIMIeHHs, 110, GE3YMOBHO, MOB’sI3aHO
3 HESIKICHUM Ta Hee()eKTUBHUM PETYJIOBAHHSIM TPYIOBUX TPABOBIIHOCKH 13 JIOCJI/PKYBAHOIO KaTeropi-
€10 TPAI[iBHUKIB. 3a3HaueHa MIPOTaJIMHA BUMAra€ BUPIIICHHS MIIIXOM IIPUHHATTS Cy4acHOro TpyoBoro
KOJIEKCY, Y SIKOMY PETyJII0BAHHIO HETUTIOBHX (hOPM 3aiiHsITOCTI Ma€e Oy TH IIPUJILJIEHO OCOOIHUBY yBary Iisi-
XOM BU/IIJICHHST OKPEMOTO PO3/IiJTY.

Kiio4oBi ciioBa: puHIUIIT, TPABOBE PETYJIIOBAHHS, HETUTIOBI (hOPMU 3AIHITOCTI, 3aTI03MYeHa TIPAILs.
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MAIN ASPECTS OF THE IMPLEMENTATION
OF FAIR RECRUITMENT POLICY
IN THE UKRAINIAN LEGAL REGULATORY MODEL

Abstract. Purpose. The purpose of the article is to reveal the system of international sources
of specialised orientation which provide for the regulatory consolidation of standards for the provision
of recruitment services. Results. The article describes the main aspects of fair recruitment policy in
the discourse of its conceptual rules and standards from the perspective of key international organisations.
It is specified that fair recruitment policy covers a number of key international documents. In particular,
the main legally binding treaties define the duties of states to ensure fair recruitment and use the link between
the topic of recruitment and other areas of international law such as forced labour, migrant workers' rights,
employment policy, etc. As for the relevant conventions, they focus on specific sectors of employment,
defining the basic standards for recruitment and employment procedures for certain categories of workers.
It is revealed that international standards and rules specialised in fair recruitment are a more specific
characteristic of the general standards on forced labour, labour of migrant workers and the specifics
of regulating their employment. Although there are some indications of what a fair recruitment process
should be, we have not found a clear algorithm for ensuring this. This leads to the conclusion that it is
the exclusive national prerogative to regulate the implementation of fair recruitment policies in the national
legal system of a particular country. Conclusions. It is determined that optimisation of domestic legislation
with regard to implementation of fair recruitment policy into the Ukrainian regulatory model should
focus on: 1) the basic key principles of counteracting global negative factors and phenomena operating
in the employment sector — forced labour and other types of exploitation (including human trafficking),
discriminatory manifestations, etc., which are largely related to unfair recruitment practices; 2) creating
conditions for the development of the labour potential of Ukrainians, expanding their talents and abilities;
3) ensuring a favourable business climate in the country, which will allow organisations to engage in internal
development unencumbered by external obstacles (e.g., confusing regulatory frameworks, unbalanced
approach to tax administration, or excessive bureaucracy in general).

Key words: administrative and legal framework, international standards, employment mediation,
recruiting, recruiting services, recruitment, labour relations, rights of labour emigrants.

1. Introduction

Fair recruitment policy covers a number
of key international documents. In particu-
lar, the main legally binding treaties define
the duties of states to ensure fair recruitment
and use the link between the topic of recruit-
ment and other areas of international law
such as forced labour, migrant workers' rights,
employment policy, etc. As for the relevant
conventions, they focus on specific sectors
of employment, defining the basic standards for
recruitment and employment procedures for
certain categories of workers.

In this context, it is relevant to study
the main aspects of fair recruitment policy in

© K. Slabko, 2023

the discourse of its conceptual rules and stand-
ards from the perspective of key international
organisations, which will be appropriate for
the development of specific initiatives to regu-
late and optimise the recruitment services mar-
ket in Ukraine.

In general, the issue of recruitment services
in the context of their content and features is
a relevant area for the development of scientific
discussion. This is particularly true because
domestic legislation appeals to a significant
number of terminological units that can denote
the phenomenon under study both in the gen-
eral context and highlight its individual com-
ponents. Accordingly, its legal nature is gen-
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eralised or simplified by means of designation
with other categories which do not fully reflect
its essence. Due to the presence of a significant
amount of scientific subjectivity in the disclo-
sure of these issues, the study presented for
analysis can be considered to have a significant
degree of novelty, since the domestic adminis-
trative and legal field of scientific knowledge has
not sufliciently focused on the aspects of imple-
menting fair recruitment policy in the Ukrain-
ian legal regulatory model, as evidenced by
the absence of any scientific works on this issue
at the time of this study.

The purpose of the article is to reveal
the system of international sources of special-
ised orientation which provide for regulatory
consolidation of standards for the provision
of recruitment services.

2. Standards and rules for the provision
of recruitment services

With regard to specialised standards
and rules for the provision of recruitment ser-
vices, primarily the General principles and oper-
ational guidelines for fair recruitment and Defi-
nition of recruitment fees and related costs
(International Labour Organisation, 2023),
published by the International Labour Organ-
isation (hereinafter — the ILO) in 2019 should
be considered.

The purpose of these non-binding ILO
General principles and operational guidelines
for fair recruitment is to inform the current
and future work of the ILO and other organ-
izations, national legislatures and social part-
ners on promoting and ensuring fair recruit-
ment. They apply to recruitment, regardless
of the location of the worker, within or
across national borders, as well as to recruit-
ment through temporary work agencies,
and cover all sectors of the economy. Imple-
mentation of these principles and guidelines
at the national level should occur after consul-
tation between the social partners and the gov-
ernment (International Labour Organisation,
2023).

The following are the thirteen general prin-
ciples of fair recruitment:

1) Recruitment should take place in a way
that respects, protects and fulfils internation-
ally recognized human rights, including those
expressed in international labour standards,
and in particular the right to freedom of associ-
ation and collective bargaining, and prevention
and elimination of forced labour, child labour
and discrimination in respect of employment
and occupation;

2) Recruitment should respond to estab-
lished labour market needs, and not serve as
a means to displace or diminish an existing
workforce, to lower labour standards, wages, or
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working conditions, or to otherwise undermine
decent work;

3) Appropriate legislation and policies on
employment and recruitment should apply to
all workers, labour recruiters and employers;

4) Recruitment should take into account
policies and practices that promote efficiency,
transparency and protection for workers in
the process, such as mutual recognition of skills
and qualifications;

5) Regulation of employment and recruit-
ment activities should be clear and transparent
and effectively enforced. The role of the labour
inspectorate and the use of standardized regis-
tration, licensing or certification systems should
be highlighted. The competent authorities
should take specific measures against abusive
and fraudulent recruitment methods, including
those that could result in forced labour or traf-
ficking in persons;

6) Recruitment across international borders
should respect the applicable national laws, reg-
ulations, employment contracts and applicable
collective agreements of countries of origin,
transit and destination;

7) No recruitment fees or related costs
should be charged to, or otherwise borne by,
workers or jobseekers;

8) The terms and conditions of a worker’s
employment should be specified in an appropri-
ate, verifiable and easily understandable man-
ner, and preferably through written contracts
in accordance with national laws, regulations,
employment contracts and applicable collective
agreements. They should be clear and transpar-
ent, and should inform the workers of the loca-
tion, requirements and tasks of the job for which
they are being recruited. In the case of migrant
workers, written contracts should be in a lan-
guage that the worker can understand, should
be provided sufficiently in advance of departure
from the country of origin, should be subject
to measures to prevent contract substitution,
and should be enforceable;

9) Workers’ agreements to the terms
and conditions of recruitment and employment
should be voluntary and free from deception or
coercion;

10) Workers should have access to free, com-
prehensive and accurate information regarding
their rights and the conditions of their recruit-
ment and employment;

11) Freedom of workers to move within
a country or to leave a country should be
respected.  Workers’ identity =~ documents
and contracts should not be confiscated,
destroyed or retained;

12) Workers should be free to terminate
their employment and, in the case of migrant
workers, to return to their country. Migrant
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workers should not require the employer’s or
recruiter’s permission to change employer;

13) Workers, irrespective of their presence
or legal status in a State, should have access
to free or affordable grievance and other dis-
pute resolution mechanisms in cases of alleged
abuse of their rights in the recruitment process,
and effective and appropriate remedies should
be provided where abuse has occurred (Interna-
tional Labour Organisation, 2023).

The instrument also establishes rules
and standards for governments, employers
and their associations, recruitment service pro-
viders (public and private), employee associa-
tions, and the media.

In particular, governments bear the ulti-
mate responsibility for advancing fair recruit-
ment, both when acting as regulatory bodies
and public employment services. To reduce
abuses practised against workers, both nation-
als and migrants, during recruitment, gaps in
laws and regulations should be closed, and their
full enforcement pursued. To fulfil this duty,
it is important that governments strengthen
national laws and regulations related to fair
recruitment and, more importantly, engage
social partners in meaningful social dialogue to
adopt them. To be effective, such laws should
cover all aspects of the recruitment process
and apply to all workers, especially those in vul-
nerable situations. However, it is not enough to
pass laws on fair recruitment or employment;
governments should also ensure that they are
effectively enforced, through the work of labour
inspectorates.

It should be noted that, according to
the recommendations analysed, the main
responsibilities of recruiters are: 1) respect for
human rights, labour law and current legisla-
tion. They should treat workers with dignity
and respect, should not abuse or allow abuse
of, workers who are under their protection. 2)
respect for bilateral or multilateral migration
agreements between the countries; 3) ensur-
ing that workers are not deceived with respect
to their working and living conditions; 4) with
regard to employment agencies and user enter-
prises, these two actors should agree on the allo-
cation of responsibilities, and inform the work-
ers concerned. Although not exclusively or
specifically for them, recruiters are also sub-
ject to the following principles and guidelines:
a) they should ensure that the workers’ written
employment contracts are clear and transpar-
ent and understandable; b) workers cannot be
forced or deceived into signing them, and meas-
ures must be taken to prevent contract substi-
tution; ¢) contract substitution is the practice
of changing the terms of employment to which
the worker has agreed, usually after arrival in

the country of destination; 5) recruiters should
respect the freedom of workers to terminate or
change jobs or return to their country of origin;
6) they should not retaliate against workers or
blacklist them when they report abuse or fraud
in the course of employment; 7) workers should
be recruited to meet labour market needs, not
as a means of displacing or reducing the exist-
ing workforce; 8) recruiters should not charge
workers any fees or expenses; 9) they should not
keep workers' passports and other identification
documents; 10) they should respect workers'
privacy and not disclose any personal data to
third parties without the worker's consent; 11)
recruiters may consider establishing schemes
to guide professional recruitment standards
(International Labour Organisation, 2023).

The above clearly reveals the ILO's focus on
the specifics of international recruitment regu-
lation, which is generally understandable given
the risks of abuse within its framework. There-
fore, in 2019, during a global conference held
in Montreal (Canada) and attended by leading
experts and practitioners from more than 30
countries, practical guidance and ideas for pol-
icymakers and regulators to improve the effec-
tiveness of regulation and control of inter-
national recruitment, and protect the rights
of migrant workers were developed. They are
known as The Montreal Recommendations
on Recruitment: A Road Map towards Bet-
ter Regulation (2020). This document covers
a wide range of topics, including the following:
(a) recruitment fees; (b) licensing and registra-
tion of recruitment agencies; (c) inspections
and enforcement; (d) access to grievance mech-
anisms and dispute resolution; (e) bilateral
and multilateral mechanisms; and (f) social
security and migrant assistance (The Montreal
Recommendations on Recruitment: A Road
Map towards Better Regulation, 2023).

It should be noted that these recommenda-
tions are based on the IRIS Standard: Ethical
Recruitment. This is the ILO's flagship initia-
tive on the ethical recruitment of migrant work-
ers. IRIS priorities include: 1) awareness raising
and capacity building, 2) migrant worker voice
and empowerment, 3) the regulation of inter-
national recruitment, 4) voluntary certification
of private recruitment agencies, and 5) stake-
holder partnership and dialogue (International
Labour Organisation, 2023).

This Standard consists of two main prin-
ciples and five specific ones, each of which is
supported by one or more criteria with corre-
sponding sets of indicators that recruiters must
meet. These principles are as follows: a) respect
for laws, fundamental principles and rights
at work; b) respect for ethical and professional
conduct; 1) prohibition of recruitment fees
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and related costs to migrant workers; 2) respect
for freedom of movement; 3) respect for trans-
parency of terms and conditions of employment;
4) respect for confidentiality and data protec-
tion; 5) respect for access to remedy (Interna-
tional Labour Organisation, 2023).

3. Regulations of the World Employment
Confederation

Inaddition, the following instruments, infor-
mation and analytical documents of the World
Employment Confederation should be men-
tioned:

—"Promoting Fair Recruitmentand Employ-
ment Practices (Code of Conduct)", which
was designed as a tool to distinguish between
honest, ethical recruitment and employment
agencies and fraudsters (World Employment
Confederation, 2023). The Code provides for
ten key guidelines for the above, in particular:
1) respect for law; 2) 2) adherence to the highest
standards of professional conduct; 3) focus on
the social component of recruitment services, in
particular, free-of-charge provision of services
to jobseekers; 4) compliance with the condi-
tions of transparency of the recruitment pro-
cess; 5) consideration of specific working con-
ditions in correlation with employee health
and safety risks; 6) adherence to the principles
of non-discrimination; 7) respect for labour
rights; 8) compliance with confidentiality rules;
9) provision of quality services and fair business
practices; 10) provision of all possible variations
of legal remedies for employees;

— "Compendium of Voluntary Initiatives
Promoting Ethical Recruitment Practices
(World Employment Confederation, 2023),
which highlights the most important initiatives
of voluntary associations from different coun-
tries in the field of recruitment;

— "Defining the Business Case: Ethical
Recruitment” (World Employment Confed-
eration, 2023) — as an informational and edu-
cational material, explains why recruitment
should always be ethical;

— "Code of Ethical Principles in
the wuse of Artificial Intelligence: What
the World Employment Confederation Believes
in" (World Employment Confederation, 2023),
which contains generalised advantages and key
rules for the use of artificial intelligence in
the recruitment and employment process.

Therefore, these international standards
and rules specialised in fair recruitment are
a more specific characteristic of the general
standards on forced labour, labour of migrant
workers and the specifics of regulating their
employment. Although there are some indica-
tions of what a fair recruitment process should
be, we have not found a clear algorithm for
ensuring this, and this leads to the conclusion
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that it is the exclusive national prerogative to
regulate the implementation of fair recruitment
policies in the national legal system of a particu-
lar country.

However, it should be considered that fair
recruitment policy is more than just about
avoiding the negative impacts of unfair recruit-
ment (International Organisation of Employ-
ers, 2021) (it is aimed both at protecting
the rights of a potential employee and at pre-
venting the organisation from unnecessary costs
and expenses that can be seen, at least in part,
by high employee turnover, low productivity,
and an inability to attract the talent they need
vis-a-vis other employers in the market) (Inter-
national Organisation of Employers, 2021),
since it is about optimising one of the most
important investments a business — labour
potential.

Therefore, fair recruitment is about ensuring
human rights in the workplace, which should be
an important priority for employers. It is not
just a matter of avoiding violations, but also
a proactive strategy for attracting and develop-
ing the best talent. Ensuring that employees can
make full use of their skills and experience has
always been a key asset for any business. Fair
recruitment not only promotes high productiv-
ity, but also creates an environment for develop-
ment and collaboration within the organisation.

4. Conclusions

The main purpose of this study is to reveal
the procedure for introducing fair recruitment
policy into the Ukrainian legal regulatory
model. The study enables to determine that
optimisation of domestic legislation with regard
to implementation of fair recruitment policy
into the Ukrainian regulatory model should
focus on: 1) the basic key principles of counter-
acting global negative factors and phenomena
operating in the employment sector — forced
labour and other types of exploitation (includ-
ing human trafficking), discriminatory manifes-
tations, etc., which are largely related to unfair
recruitment practices; 2) creating conditions
for the development of the labour potential
of Ukrainians, expanding their talents and abil-
ities; 3) ensuring a favourable business climate
in the country, which will allow organisations to
engage in internal development unencumbered
by external obstacles (e.g., confusing regulatory
frameworks, unbalanced approach to tax admin-
istration, or excessive bureaucracy in general).
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OCHOBHI ACITEKTU BIIPOBAJI’KEHHS B YKPATHCBKY MOJIEJIb
ITPABOBOTI'O PEI'YJIIOBAHHA ITOJAITHKU CIIPABEJINBOTO
PEKPYTHUHIY

Anoraris. Mema. MeToto cTaTTi € POSKPUTTSI CUCTEMU MisKHAPOIHUX [IZKEPEJT CIEI[iaTli30BaHOTO CIIPSi-
MYBaHHS, 10 3/iIICHIOI0Th HOPMATUBHY (iKcallifo CTaHAAPTIB HAJAHH: PEKPYTHHTOBHUX MOCTYT. Pe3yno-
mamu. Y CTarTi 0XapaKkTepu30BaHO OCHOBHI aCIEKTH HOJTUKN CIIPABEAIUBOIO PEKPYTHHTY Y AUCKYPCi
il KOHIENIIHHNX TPAaBUJI Ta CTAHAPTIB 13 MO3UIIT KJIIOUOBUX MisKHAPOIHUX OpraHidailiil. YTo4HeHo, 1110
HOJIITUKA CIIPABEJIMBOTO PEKPYTHHTY OXOILIIOE HU3KY KJIIOYOBUX MIKHAPOJIHUX JIOKYMEHTiB. 30KpeMa,
OCHOBHI I0pHANYHO 000B’SI3K0BI IOTOBOPU BU3HAYAIOTH 30008’ I3aHHs JepsKaB 100 3a0e3MCUeHHST CIIpa-
BEJJINBOTO PEKPYTUHTY Ta BUKOPUCTOBYIOTD 3B’ 130K MiK TEMOIO HaiiMy i TakiMu chepamMut MisKHApPOJHOTO
paBa, SIK TPUMYCOBA TIparid, TTpaBa TMPaIo0unX-MirpanTiB, TOMITHKA 3alHATOCTI To1Io. CBOEIO Yeproro,
BIZITIOBI/IHI KOHBEHITI] 30cepe/KYI0ThCSI Ha KOHKPETHUX CEKTOPAX 3aifHATOCTI, BU3HAUA0Y! OCHOBHI HOP-
MaTHBHU JI0 TIPOTIE/LYP PEKPYTUHIY Ta IpalleBJIAlITYBaHHI OKPEMUX KaTeropiil rmpariBHuKiB. BusgsieHo,
1110 Mi>KHApPO/IHI CTAHAPTH 1 IpaBHJIa CIICIiai30BaHOTO CIIPSIMYBAHHS 11010 CIIPABE/VINBOTO PEKPYTHH-
ry € GiJIbII KOHKPETH30BAHOK XaPaKTEPUCTUKOK 3arajlbHIX HOPMATUBIB II0/I0 TIPUMYCOBOI HPalti, mparti
TPYAOBUX MIIPAHTIB Ta 0COOMMBOCTEN PEryIioBaHHs iX 3aiiHaTOCTi. X04Ya i MiCTSThCA OKpeMi BKa3iBKH Ha
T€, IKUM Ma€ OyTH IPOIEC CPABEIMBOTO PEKPYTHHTY, YiTKOTO aJrOPUTMY 010 3a0e3MedeH s 03Ha-
YEHOTO HaMM He BUsiBJIEHO. Lle CIOoHYKae /10 BUCHOBKY PO BHHSATKOBY HAlliOHAJILHY TIPEPOTaTUBY Bpe-
TYJIIOBAHHS IUTaHb 3a0€3MeUeHHsT BIPOBAJIKEHHST O THKU CIIPABEINBOTO PEKPYTHHIY B HAIlIOHAJIbHY
MIPAaBOBY CUCTEMY KOHKPETHOI KpaiHu. Buanadueno, 1o iz yac OMTUMIi3allii BiTYN3HSIHOTO 3aKOHOABCTBA
I[0/I0 BIIPOBA/KEHHS B YKPAIHCBKY MOJIENIb IIPABOBOTO PETYJIIOBAHHS IIOJITHKU CIIPABEIBOTO PEKPY-
TUHTY HeOOXiHO akieHTyBaTuCcs Ha: 1) Ga30BUX KJIIOYOBUX 3aca/iaX MPOTH/II rI00aJbHUM HEraTHBHUM
YIHHUKAM Ta SBUIIAM, 1O QYHKIIOHYOTH y cdepi 3aifHATOCTi: TPUMycoBa Mparlsd Ta iHIIi BI/II €KCILIY-
arartii (y ToMy 4ncIii TOPriBJIs JIHOAbMI), IUCKPUMIHAIIIHI [IPOSIBY TOIIO, 110 OIIBIIOK MipPOIO TI0B'I3aHi
3 BEJICHHSAM HEYeCHOI MPAKTUKU PEKPYTHHTY; 2) CTBOPEHHI YMOB /I PO3BUTKY TPYAOBOTO MOTEHILATY
YKpaiHIliB, PO3UIMpPeHH] IXHIX TajaHTiB Ta 3aiGHOCTell; 3) 3abe3ledenti CpusTIMBOrO GizHec-KiiMary
B KpaiHi, 110 ZaCTh 3MOTY OPraHisallisiM CKOHI[EHTPYBATHCS HA BHYTPILIHBOMY PO3BHUTKY, HEOOTSKEHO-
My 30BHIIIHIMU TIepemiKogamMu (HAPUKIIa, 3allIyTaHOMY PEryII0BaHHi, He30aJaHCOBAHOMY ITIXO/ 110
aJIMiHICTpyBaHH IOAATKIB YK HaAMipHiil Ol0poKpartii 3araiom).

KuouoBi ciioBa: a/iMiHiCTPaTHBHO-IIPABOBE PETYJIIOBAHHS, MisKHAPOJHI CTAHAAPTH, TOCEPETHUIITBO
y TIpalleBJIAIITYBaHHi, PEKPYTHHT, PEKPYTHHTOBI TIOCTYTH, PEKPYTMEHT, TPYZOBI BiZIHOCHHHU, TIpaBa TPy-
JIOBUX €MiIPaHTiB.
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KEY TRENDS IN IMPLEMENTING
ADMINISTRATIVE LAW MECHANISM
FOR THE INTERACTION OF SECURITY
AND DEFENCE SECTOR ENTITIES

TO ENSURE NATIONAL SECURITY

Abstract. Purpose. The purpose of the article is to outline the key trends in implementing
administrative law mechanism for the interaction of security and defence sector entities to ensure national
security. Results. The issue of the administrative law mechanism for the interaction of security and defence
sector entities to ensure national security as an object of study is poorly studied due to its relatively
recent actualisation. The study focuses on revealing the main trends in implementing the administrative
and legal mechanism for the interaction of security and defence sector entities with regard to ensuring
national security. The author clarifies that this issue can be characterised through two parallel
discourses — the organisational and implementation aspects, which differ in the essence of administrative
and legal relations that mediate these processes. The focus is on the implementation aspect determining
that the main trends in implementing the administrative and legal mechanism for the interaction of security
and defence sector entities with regard to ensuring national security should be distinguished depending on
the field, in which the organisation and implementation of joint activities of entities under study is carried
out through the representation of their common tasks, and considering that they can be manifested by
fixing the need to organise such interaction within the scope of the powers of a particular actor to ensure
its implementation. Conclusions. The basic trend in implementing the administrative and legal mechanism
of interaction of security and defence sector entities with regard to ensuring national security is to prevent
and counter threats to the national interests of Ukraine in all sectors of activities of the State and society,
as well as to ensure their implementation and preservation. In general, from the theoretical perspective,
these trends are: 1) law enforcement — joint implementation of security and protection functions in relation
to national security objects (state security, state border, critical infrastructure, etc.); 2) information —
exchange of necessary information, including secure and unimpeded access to it; 3) coordination — focus
and coherence of activities, enabling to formulate tactics of joint actions in terms of unity.

Key words: administrative and legal mechanism, interaction, ensuring security, ensuring national
security, mechanism, national interests, security and defence sector.

1. Introduction

The trends in implementing the adminis-
trative and legal mechanism for the interac-
tion of security and defence sector entities
with regard to ensuring national security
can be considered in two aspects: first, what
are the trends in regulating joint activities
of the security and defence sector entities
as an organisational and functional compo-
nent of the activities of authorised entities;
second, what are the trends in interaction
of the actors under study, which are deter-
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mined by the authorised entities as being
subject to practical implementation (Zhuk,
2021).

This study is focused on addressing this
issue from the implementation aspect given
the key trends, as follows: 1) it makes sense to
distinguish depending on the field, in which
the organisation and implementation of joint
activities of entities under study is carried
out through the representation of their com-
mon tasks; 2) they can be manifested by
fixing the need to organise such interaction
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within the scope of the powers of a particular
actor to ensure its implementation.

The issue of the administrative
and legal mechanism for interaction of secu-
rity and defence sector entities with regard to
ensuring national security as an object of study
is generally under-researched, which is due to
its relatively recent actualisation. Accordingly,
there are currently no scientific works that
would address this object and subject matter.

2. Theoretical issues of the functioning
of security and defence sector entities

Depending on the sector in which the joint
activities of the actors under study are organised
and implemented, we can distinguish the inter-
action of the security and defence sector entities
in the following fields: 1) ensuring state security
and state border security; 2) defence; 3) pro-
tection of critical infrastructure; 4) domestic
and foreign policy; 5) social and humanitarian;
6) economic; 7) environmental; 8) scientific
and technological, etc.

For example, in the field of ensuring state
security, joint activities of the state special-pur-
pose body with law enforcement functions
of law enforcement and intelligence bodies
and other state bodies and persons involved
in ensuring state security in accordance with
the legislation of Ukraine are organised and car-
ried out. The purpose of such cooperation is to
ensure state security and protect the national
interests of Ukraine from external and inter-
nal threats, counteract intelligence, subver-
sive, sabotage, terrorist and other activities
of intelligence and subversive entities, as well
as eliminate the preconditions for their imple-
mentation and localise possible negative con-
sequences (Decree of the President of Ukraine
On the Approval of the Strategy for Ensuring
State Security of Ukraine, 2022). For exam-
ple, in November 2020, officers of the SBU
Special Operations Centre A, together with
the National Police, released 13 hostages in
Lutsk and arrested an armed terrorist who
had hijacked a Krasnylivka-Berestechko bus
with passengers in the city centre. Thanks to
the Boomerang special operation planned by
the SBU Anti-Terrorist Centre, law enforce-
ment officers managed to avoid civilian casu-
alties (The SBU together with the National
Police freed 13 hostages in Lutsk and detained
a terrorist. Security Service of Ukraine, 2020).
In the same year, they also managed to expose
the organisers of an interregional group selling
weapons and ammunition in Kryvyi Rih. Among
other things, the organisers of the group were
found to have documentary evidence of their
participation in the activities of the so-called
'Assembly of indigenous peoples of the Rus-
sian Land 'Veche Rusi', which promotes sep-

aratist ideas to the detriment of the territorial
integrity of Ukraine. According to operational
information, the organisation's foreign cura-
tors could have used the cell's representatives
in secret to conduct extremist actions during
the local self-government elections (In Kryvyi
Rih, the SBU together with the National Police
exposed an interregional organized group
of arms dealers, 2020).

In turn, state border security requires inte-
grated border management, focused on the joint
implementation of protection functions by
clearly defined security and defence sector enti-
ties (the Ministry of Internal Affairs of Ukraine,
the State Border Guard Service of Ukraine,
the State Migration Service of Ukraine,
the Security Service of Ukraine, the National
Police, the National Guard, the Armed Forces
(Air Force and Navy)), which act together
and also cooperate with the Ministry of For-
eign Affairs of Ukraine, the Ministry of Infra-
structure of Ukraine, the Ministry of Finance
of Ukraine, the State Customs Service,
the State Service of Ukraine for Food Safety
and Consumer Protection both at the state bor-
der, and within the state, making optimal use
of national resources to achieve the goals of pub-
lic policy on integrated border management in
order to create and maintain a balance between
ensuring an adequate level of border security
and maintaining the openness of the state bor-
der for legitimate cross-border cooperation,
as well as for travellers (Decree of the Cabi-
net of Ministers of Ukraine On the approval
of the Strategy for integrated border manage-
ment for the period until 2025, 2019).

The 2020-2022 Action Plan for the Imple-
mentation of the Integrated Border Manage-
ment Strategy until 2025 entrusts the Ministry
of Internal Affairs of Ukraine with the respon-
sibility to develop a procedure for regulat-
ing the interaction between the State Border
Guard Service of Ukraine and the National
Police in responding to crisis situations
at the state border, which shall be formalised
by a relevant order. Furthermore, the Ministry
of Internal Affairs of Ukraine, together with
the Ministry of Finance of Ukraine, should
determine the procedure for regulating inter-
action between the State Border Guard Ser-
vice of Ukraine and the State Customs Service
in the performance of tasks at the state border
(Order of the Cabinet of Ministers of Ukraine
On the approval Action Plan for the Implemen-
tation of the Integrated Border Management
Strategy for the period until 2025, 2019).

In addition, the specific areas of implemen-
tation of the administrative and legal mech-
anism for interaction of security and defence
sector entities with regard to ensuring national
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security in this case are: access to departmen-
tal databases, joint activities to achieve unity,
improvement of coherence in the tactics of joint
actions of the units of the interacting parties, for
example, detection of unmanned aerial vehicles
or constant search and rescue readiness at sea,
risk analysis (Order of the Cabinet of Ministers
of Ukraine On the approval Action Plan for
the Implementation of the Integrated Border
Management Strategy for the period until 2025,
2019), etc.

According to the relevant legislation, in
the defence sector, the Ministry of Defence
of Ukraine is a responsible entity that ensures
the relations of the Armed Forces of Ukraine
with state bodies, public organisations and citi-
zens. In its turn, the General Staff of the Armed
Forces of Ukraine organises their interaction
with ministries, other central executive bodies,
defence councils of the Autonomous Republic
of Crimea and oblasts, the cities of Kyivand Sev-
astopol in the performance of defence tasks
(Law of Ukraine On the Defence of Ukraine,
1991).

Evidently, in this field, the interaction
between the security and defence sector actors
is mainly organised for the purpose of jointly
performing defence functions and implement-
ing Ukraine's military policy. In particular,
Ukrainian border guards were redeployed in
many areas on 24 February and acted together
with the Armed Forces of Ukraine (The border
guards have been redeployed and are acting
together with the Armed Forces of Ukraine -
the spokesperson of the State Security Service
of Ukraine, 2022). To ensure the effectiveness
of joint actions, we would also like to note
that relevant training is being actively carried
out. For example, large-scale tactical exercises
for the airborne defence of the Azov Sea coast
were held at the Petrivske training ground near
Berdiansk. The military of the Armed Forces
of Ukraine and the National Guard of Ukraine,
including marines, border guards, military avi-
ation, etc. took part in the combat cohesion.
The main purpose of such exercises is to prac-
tice the interaction of various units and mili-
tary management in various types of combat
(The Ukrainian military on the coast of the Sea
of Azov practiced repelling an enemy attack,
2022). For now, the interaction of the actors
under study in the information sector, in par-
ticular, refuting fakes and other misinformation
spread on the Internet, is extremely relevant.

In the field of critical infrastructure pro-
tection, the interaction between the entities
being studied is carried out to ensure the secu-
rity and resilience of facilities that are strategi-
cally important for the economy and security
of the state, society, and population, and whose
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disruption may harm the vital national interests
of Ukraine (Decree of the Cabinet of Ministers
of Ukraine On the approval of the Concept
of creating a state system for the protection
of critical infrastructure, 2017). The main area
of such cooperation is information exchange,
the mechanism thereof is determined by
the Cabinet of Ministers of Ukraine. The
priorities include counteracting foreign eco-
nomic expansion, preventing the use of finan-
cial instruments to create systemic crises in
the Ukrainian economy (Protection of critical
infrastructure facilities, 2022), anti-subversive
protection of such facilities, and cyber defence
of state information resources and other critical
information infrastructure facilities.

In the domestic political sector, the security
and defence sector actors interact, for exam-
ple, regarding the revitalisation and develop-
ment of the Crimean Tatar language, allow-
ing for current circumstances, which are
largely shaped by the temporary occupa-
tion of the Autonomous Republic of Crimea
and the city of Sevastopol by the Russian
Federation (Decree of the Cabinet of Minis-
ters of Ukraine on the approval of the Concept
of the Development of the Crimean Tatar Lan-
guage, 2021). For this purpose, the Ministry
of Internal Affairs of Ukraine and the Secu-
rity Service of Ukraine, in cooperation with
other actors, promptly respond to violations
of the right to education in the Crimean Tatar
language, in particular by introducing spe-
cial economic and other restrictive measures
(sanctions) against individuals and legal enti-
ties, taking other measures in accordance with
the law (Order of the Cabinet of Ministers
of Ukraine Operational Plan for the Imple-
mentation of the Strategy for the Development
of the Crimean Tatar Language for 2022-2032,
2022).

Another striking example in this area is
the interaction of the actors under study in
resolving internal contradictions in Ukrain-
ian society on religious grounds, in particular,
the activities of the Russian Orthodox Church
and related religious organisations in Ukraine.
For example, the Security Service of Ukraine,
together with the National Guard of Ukraine
and the police, conducts counterintelligence
activities to prevent the use of religious com-
munities as a centre of the «Russian world»
and to protect the population from provocations
and terrorist acts (The most massive search by
the SBU in the UOC (MP). What is known
and to whom they came. BBC Ukraine, 2022).

The activities were intensified, in particular,
due to the fact that on 1 December 2022, Decree
of the President of Ukraine No. 820,/2022
enacted the Decision of the National Security
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and Defence Council of Ukraine of 1 December
2022 « On some aspects of the activities of reli-
gious organisations in Ukraine and the appli-
cation of personal special economic and other
restrictive measures (sanctions)», which clearly
states that the Security Service of Ukraine,
together with the National Police of Ukraine
and other state bodies, responsible for issues
in the field of national security, should inten-
sify measures to identify and counter subver-
sive activities of Russian special services in
the religious environment of Ukraine (Decree
of the President of Ukraine On the decision
of the National Security and Defence Council
of Ukraine dated December 1, 2022 «On some
aspects of the activities of religious organisa-
tions in Ukraine and the application of personal
special economic and other restrictive measures
(sanctions)», 2022).

3. Activities of the security and defence
sector in foreign policy

In the foreign policy sector, the entities
under study interact, for example, regarding
the application of special economic and other
restrictive measures (Law of Ukraine On Sanc-
tions, 2014). The Specialised Law stipulates
that sanctions may be imposed by Ukraine
against a foreign state, a foreign legal entity,
alegal entity controlled by a foreign legal entity
or a non-resident individual, foreigners, state-
less persons, and entities engaged in terrorist
activities, due to the need to protect the national
interests, national security, sovereignty and ter-
ritorial integrity of Ukraine, counteract ter-
rorist activities, as well as prevent violations
and restore violated rights, freedoms and legit-
imate interests of Ukrainian citizens, society
and the state. In particular, the Security Service
of Ukraine submits proposals for the applica-
tion, cancellation and amendment of sanctions
to the National Security and Defence Coun-
cil of Ukraine (Law of Ukraine On Sanctions,
2014).

In the social and humanitarian sector,
the interaction under study concerns, for exam-
ple, the prevention of the destruction of basic
content of national historical memory, its lev-
elling as an important component of national
unity, consolidation of society and government,
or increasing the level of trust in the media
(Analysis of public policy on national security
and defence of Ukraine, 2015). In particular,
the latter is a rather difficult task, since such
activities can be objectified as the application
of appropriate measures (e.g., the National
Security and Defence Council of Ukraine apply
restrictive sanctions, the Security Service
of Ukraine, among other entities, is responsible
for ensuring the implementation and monitor-
ing of the effectiveness of these programmes),

and by providing official information at joint
briefings covered by the media (for example,
Ukrainian communicators launched a new
platform, Ukraine Media Centre (Kyiv+L-
viv), together with the Ministry of Defence
and the Ministry of Internal Affairs. Ukraine
Media Centre will host daily briefings, events
and expert interviews (Together with the Min-
istry of Defence and the Ministry of Internal
Affairs, Ukrainian communicators are launch-
ing a new platform - Ukraine Media Center
(Kyiv+Lviv), 2022).

In the economic sector, it should be noted
that a rather important area of interaction
between the actors under study is counterac-
tion to the oligarchisation of the Ukrainian
economy. For example, in 2021, Law of Ukraine
«On prevention of threats to national secu-
rity associated with excessive influence of per-
sons having significant economic and political
weight in public life (oligarchs)» No. 1780-IX
was adopted. It defines the legal and organisa-
tional basis for the functioning of the system
of preventing excessive influence of oligarchs,
the content and procedure for applying meas-
ures of influence to these persons. In particular,
the decision to recognise a person as having
significant economic and political weight in
public life (oligarch) is made by the National
Security and Defence Council of Ukraine on
the basis of a proposal by the Cabinet of Min-
isters of Ukraine, a member of the National
Security and Defence Council of Ukraine,
the National Bank of Ukraine, the Security Ser-
vice of Ukraine or the Antimonopoly Commit-
tee of Ukraine (Law of Ukraine On prevention
of threats to national security associated with
excessive influence of persons who have signif-
icant economic and political weight in public
life (oligarchs), 2021). It should be noted that
the new anti-corruption strategy for 2021-2025
does not specifically mention oligarchs. How-
ever, there is an action plan for the implemen-
tation of the anti-oligarchic law approved
at the government level (We are waiting for
the conclusions of the Venice Commission:
Deputy Minister of Justice regarding the law
on deoligarchization, 2022). The document so
far consists of 20 points that envisage a num-
ber of measures, starting with the development
of a regulation on the register of oligarchs,
and sets a time frame for their implementation
(Maliuska, 2021). The security and defence sec-
tor is not directly involved in the implementa-
tion of this plan, but it is possible that they may
cooperate with its responsible executors.

In the environmental sector, an important
area of interaction between the actors under
study is counteraction to threats to environ-
mental safety, including environmental disas-
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ters, the timely detection thereof is a guarantee
of properhuman health protectionand ecosystem
sustainability. Moreover, analysing the provi-
sions of the Strategy for environmental security
and adaptation to climate change for the period
until 2030, approved by the Decree of the Cab-
inet of Ministers of Ukraine No. 1363-r of 20
October 2021 (Decree of the Cabinet of Minis-
ters of Ukraine On the strategy for environmen-
tal security and adaptation to climate change
for the period until 2030, 2022), the security
and defence sector is not involved in addressing
the current state of affairs in this field. In par-
ticular, there are no provisions on the need to
ensure appropriate interaction. In our opinion,
this is a miscalculation by strategic planners,
as threats to Ukraine's environmental security
are formed both gradually under the influence
of natural phenomena and deliberately by indi-
viduals. At present, the issue of environmental
safety during the war is quite relevant, as it
includes the loss of biodiversity and threats to
Red Data Book species, fires in ecosystems due
to hostilities, chemical pollution from shell-
ing and missiles, pollution of soil, sea with oil
products, and water with organic matter due
to damage to utilities (Omelchuk, Sadohurska,
2022), etc. Therefore, it would be appropriate to
define at the legislative level the areas of coop-
eration between individual actors of the secu-
rity and defence sector in the field of ecosystem
destruction, soil pollution, biodiversity reduc-
tion, and the increase in the number of pests in
forests, as it is necessary to record the damage
that should be compensated by the aggressor in
the future (Omelchuk, Sadohurska, 2022).

In the scientific and technological sector, it
should be noted that the interaction of the secu-
rity and with regard to ensuring national secu-
rity within is manifested, for example, in space
activities. According to Law of Ukraine «On
space activities» No. 502/96-VR of 15 Novem-
ber 1996, space activities in the field of defence
and national security are carried out by the Min-
istry of Defence of Ukraine and the intelligence
agencies of Ukraine, which, together with
the relevant ministries and other central exec-
utive authorities, are responsible for the imple-
mentation of the National Target Scientific
and Technical Space Programme of Ukraine in
the part related to the creation and use of mil-
itary and dual-use space equipment. The pro-
cedure for interaction between the Ministry
of Defence of Ukraine, the intelligence agencies
of Ukraine and the central executive body that
ensures making public policy on space activi-
ties is determined by the Regulations approved
by the President of Ukraine (Law of Ukraine
On Space Activities, 1996). In particular, in
this area, there is interaction on the develop-
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ment of the conceptual framework of the state
space policy and the National Target Scientific
and Technical Space Programme of Ukraine
in terms of the creation and use of space tech-
nology in the interests of Ukraine's national
security, as well as the formation and organisa-
tion of orders for work related to the creation
and use of space technology (Law of Ukraine
On Space Activities, 1996).

5. Conclusions

Therefore, the basic trend in implement-
ing the administrative and legal mechanism
of interaction of security and defence sec-
tor entities with regard to ensuring national
security is to prevent and counter threats to
the national interests of Ukraine in all sectors
of activities of the State and society, as well as to
ensure their implementation and preservation.

From a scientific perspective, we can iden-
tify the following areas trends: 1) law enforce-
ment — joint implementation of security
and protection functions in relation to national
security objects (state security, state border,
critical infrastructure, etc.); 2) information —
exchange of necessary information, including
secure and unimpeded access to it; 3) coor-
dination — focus and coherence of activities,
enabling to formulate tactics of joint actions in
terms of unity.
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emozii cy6’ekTiB cexTopy 6e3reku i 060poHu 110,10 3abe3eyeH s HallioHaIbHOI Ge3meKn K 00’'eKTa
BUBYEHHS 3arajloM € MaJIOJOCIi/KEHOIO, 0 3yMOBJIIOETHCS MOPiBHSIHO HEIOJAABHBOIO ii akTyasisa-
tieio. BiamosiaHo, HayKOBUX Tpalib, siki GyJii 6 3BepHEHi 10 TAKOTO 06 €KTHO-TIPEIMETHOTO MOJIsT, Ha
pasi Hemae. JlocaizkeHHS CIIPsIMOBaHe HA PO3KPUTTS OCHOBHUX HAINPAMiB peaJsisalii aamiHicTpa-
THBHO-IIPABOBOIO MeXaHi3My B3aeMo/il cy6 eKTiB cekTopy Gesreku il 000poHu 010 3abe3edeHHs
HaI[iOHAJIbHOI Ge3IeKu. YTOUHEHO, 10 s mpobaeMaTuka MoxKe OyTH CXapakTepU30BaHa uepes ABa
napajeJbHUX JUCKYPCU — OPraHi3alliiiHuii Ta peaisaliitHuil aclekT, Pi3HUI MiK SKUMU MOJISATaE
y CYTHOCTI a/IMiHiCTPATUBHO-TIPABOBUX BiIHOCHH, 1[0 OTIOCEPEAKOBYIOTH I1i TIPOTIECH. 30CePEIKEHO
yBary Ha peasisainiffHOMy aclleKkTi Ta BU3HAa4YeHO, [0 OCHOBHI HAINlpSIMU peasisdaiil aaAMiHicTpaTnuB-
HO-TIPABOBOTO MeXaHi3My B3aeMojii cyb’eKTiB cexTopy 6esrexu it 060poHM MO0 3abe3TedeHHs
HalioHa bHOI GE3MEKH CJTil BHOKPEMIIIOBATH 3aJICKHO Bifl chepu, y sKiil 3aificHIOEThCS opranisaist
Ta peasisalis CHiJbHOI AiSLIBHOCTI HOCHIKYBaHUX CY0 €KTIB uepes perpeseHTallio IXHIX CIiib-
HUX 3aBJaHb, & TAKOXK 3 YPaXyBaHHSIM, 110 BOHU MOKYTb MAaTH IIPOSIB IJISIXOM 3aKPIillJIEHHSI HEOO-
XiZHOCTI opraHisaiii Takoi B3aeMoil y Mekax MOBHOBasKeHb KOHKPETHOTO cy0’ekTa 3abesedeHns
i1 3miticienns. Bucnosexu. bazoBuM HAmpsAMOM peasizallii aMiHICTPAaTUBHO-TIPABOBOTO MeXaHi3-
My B3aeMojii cy6’'ekTiB cekTopy Gesnexu i 060poHN 1m00 3abe3neyeHHss HallioOHAJIbHOI Ge3neKn
BU3HAYEHO 3an00iraHHs Ta IPOTUAII0 3arpo3aM HallloHaJbHUM iHTEepecaM YKpainu B ycix cdepax
KUTTEAISIIBHOCTI JIePKABY Ta CYCIIIBCTBA, a TAKOK 3a0e3nedeHHs ix peasisanii Ta 36epesKeHHs.
Y3zaraibHeHo, 110 3 TEOPETUUHOTO MOTJISIAY TAKMMHU HApsMaMu €: 1) mTpaBoOXOPOHHUIT — CIiJbHA
peamnizanis GyHKIiIT OXOPOHHU Ta 3aXKCTY 010 06’€KTiB HallioHaNbHOI Geslekn (aepKaBHOI Oesme-
KU, IeP5KaBHOTO KOPAOHY, KPUTUYHOT iH(pacTpyKTypu To110); 2) iHdopmariiinuii — 06MiH HeoOXif-
HOIO iH(dopMali€lo, y ToMy yrci 6e3inednuii Ta 6esnepemKkoaHuii 1ocTy1l 10 Hel; 3) y3roaKyBaib-
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HUI — COPSIMOBAHICTh T 3JIaTOJ)KEHICTh AiSJIBHOCTI, 110 A€ 3MOTY cOPMYBATH TAKTUKY CITiTHHUX
Nift B yMOBax €IHOCTI.
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LEGAL NATURE OF THE STATUS OF ENTITIES
EXERCISING STATE SUPERVISION OVER
COMPLIANCE WITH LABOUR LAW

Abstract. Purpose. The purpose of the article is to describe the legal nature of the status of entities
exercising state supervision over compliance with labour law. Results. Based on the review of scientific
views of scholars, in particular, representatives of labour and administrative law, the article reveals the legal
nature of the status of entities exercising state supervision over compliance with labour law. The author
summarises that, within the scope of the problematic issue presented, labour and administrative law
provisions cannot be separated from each other, since they are inextricably linked and are aimed at ensuring
high-quality and efficient control and supervision activities in the relevant field. It is established that
the Labour Code of Ukraine as a fundamental legal instrument for regulating the institution of supervision
and control over compliance with labour legislation of Ukraine is characterised by a number of negative
aspects, including: 1) the outdated nature of the Labour Code of Ukraine, which currently consists
of legal provisions adopted under different historical and economic conditions, and therefore this legal
instrument cannot adequately regulate modern labour relations; 2) the Labour Code of Ukraine regulates
a limited range of issues related to the institution of supervision and control over compliance with labour
legislation of Ukraine; 3) the prospects for improving the provisions of the Labour Code of Ukraine are
rather doubtful, since the provisions of the Draft Labour Code of Ukraine in the context of regulating
supervision and control over compliance with the labour legislation of Ukraine are ambiguous, may lead
to a number of further legal conflicts, and do not regulate some issues to which the legislator has paid
due attention in the Labour Code of Ukraine. Conclusions. The author concludes that the legal status
of entities exercising state supervision over compliance with labour law is dual in nature. This is explained
by the fact that: firstly, labour law provisions: a) determine the subject matter of supervision and control
in the field of labour; b) consolidate the legal status of the main participants in labour relations (employees
and employers); ¢) the activities of certain supervisory and controlling entities are focused exclusively on
labour and closely related legal relations; second, the administrative law regulates the activities of the vast
majority of state entities exercising supervision and control in the field of labour. In addition, control
activities are directly related to management and other administrative activities.

Key words: supervision, control, legal nature, status, entity, legislation, labour, labour law,
administrative law.

entity in the system of legal relations under
study, and also outline its role and purpose in
terms of control activities in the area under

1. Introduction
Supervision and  control, regardless
of its scope, is a complex activity by its nature

and content, covering many aspects of the func-
tioning of a particular object. Moreover, super-
vision and control are not carried out "on their
own", it is implemented by specially author-
ised entities, which in turn have their own
special legal status. The legal status of entities
exercising state supervision over compliance
with labour law is a set of elements defined by
the provisions of current legislation which, in
their unity, determine the place of the relevant
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study. It should be noted that the legal status
of these entities has its own special legal nature.
The latter, in turn, is a set of features that
reflect the essence of a particular phenomenon
and enable it to be distinguished from similar
legal phenomena” (Ianovska, 2015).

Some problematic aspects related to
the activities of entities exercising state super-
vision over compliance with labour law have
been considered in their scientific works by:
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D.V. Burlachenko, S.I. Dvornyk, I.Yu. Kailo,
AV. Melnyk, Ye.M. Popovych, M.M. Sirant,
H.V. Terela and many others. However, despite
a considerable number of scientific studies,
the legal literature lacks comprehensive scien-
tific research on the legal nature of the status
of entities exercising state supervision over
compliance with labour law.

That is why the purpose of the article is to
describe the legal nature of the status of entities
exercising state supervision over compliance
with labour law.

2. The status of entities exercising state
supervision over compliance with labour law

With regard to the legal nature of the sta-
tus of entities exercising state supervision over
compliance with labour law, it should be noted
that there are two polar perspectives in the legal
literature on the provisions of which branch
of law govern their legal status. For example,
the first group of scholars is convinced that
the status of these entities is regulated exclu-
sively by labour law, justifying this by the specif-
ics of legal relations arising in the field of labour.
Other scholars believe that the existence
of relations of a state and administrative nature
arising in the course of control and supervision
activities necessitates that they be regulated by
means of administrative law.

For example, the review of the perspectives
of labour law scholars reveals that the opinion
of D.V. Burlachenko, who has studied supervi-
sion and control over compliance with labour
legislation as an institution of labour law, is
worth citing. In particular, the author analyses
the current legislation of Ukraine on supervi-
sion and control over compliance with labour
legislation, labour codes of some foreign coun-
tries, and the draft Labour Code of Ukraine.
The author determines the place of the legal
institution of supervision and control over com-
pliance with labour legislation in the labour law
system of Ukraine. In addition, the author con-
cludes that supervision and control over com-
pliance with labour legislation as a specific legal
institution in the labour law system of Ukraine
is defined as a set of legal provisions which
consolidate the concept, functions, main tasks,
subjects, objects, forms of supervision and con-
trol over compliance with labour legislation,
and the system and powers of the bodies which
exercise them (Burlachenko, 2019).

Another scholar Ye.M. Popovych focuses his
dissertation research on supervision and con-
trol over compliance with labour legislation
of Ukraine. In his scientific work, the scholar
paid a lot of attention to the activities of spe-
cially authorised entities in the relevant field.
The author emphasises that the subject matter
of control in the field of compliance with labour

legislation is direct (actual) labour and closely
related relations, which are specified in the rele-
vant conduct arising between the objects of con-
trol - participants in these legal relations. On
the other hand, the entities exercising control
over compliance with labour legislation are
controlling bodies that are different in nature
and character and have the relevant powers
(Popovych, 2003). Ye.M. Popovych focuses
on describing the legal status of these entities,
emphasising that their status is of labour law
nature.

H.V. Terela highlights the labour law nature
of supervision and control in the field of labour.
The author emphasises that supervision
and control over compliance with labour legis-
lation is a multidimensional, socially valuable
legal phenomenon which occupies a prominent
place in the legal system. Firstly, it is based on
the idea of social justice and social partnership,
which is a characteristic feature of labour law
control. Secondly, supervision and control act
as a link between rulemaking and law applica-
tion, which is formally reflected in the availa-
bility of a range of legal means, including legal
provisions, legal procedures, and procedural
forms in which supervision and control meas-
ures are implemented. Thirdly, social control
in the field of labour, including state supervi-
sion and control and public control, acts, on
the one hand, as a means of state social policy,
a component of the social function of the state,
and, on the other hand, is an indicator of "feed-
back" in the control system, the effectiveness
of civil society institutions, and social partner-
ship. Accordingly, the social value of control
is to ensure stability, decent work, social secu-
rity, law and order, and thus to balance public
and private interests. The realisation of this
social value is the main purpose, the strategic
goal of supervision and control (Terela, 2020).

In his scientific study, I1.Yu. Kailo reveals
the advantages and disadvantages of legal
framework for supervision and control over
compliance with labour legislation of Ukraine
in modern conditions, as well as highlights that
this institution is based on labour law in gen-
eral and defines the legal status of authorised
entities in particular. Therefore, the author
emphasises that the Labour Code of Ukraine as
a fundamental legal instrument for regulating
the institution of supervision and control over
compliance with labour legislation of Ukraine is
characterised by a number of negative aspects,
including: 1) the outdated nature of the Labour
Code of Ukraine, which currently consists
of legal provisions adopted under different his-
torical and economic conditions, and therefore
this legal instrument cannot adequately reg-
ulate modern labour relations; 2) the Labour
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Code of Ukraine regulates a limited range
of issues related to the institution of supervi-
sion and control over compliance with labour
legislation of Ukraine; 3) the prospects for
improving the provisions of the Labour Code
of Ukraine are rather doubtful, since the pro-
visions of the Draft Labour Code of Ukraine in
the context of regulating supervision and con-
trol over compliance with the labour legislation
of Ukraine are ambiguous, may lead to a num-
ber of further legal conflicts, and do not regulate
some issues to which the legislator has paid due
attention in the Labour Code of Ukraine (Kailo,
2020).

Further considering the legal nature
of the status of entities exercising supervision
and control over compliance with labour leg-
islation, it should be noted that, contrary to
the opinion of scholars representing the labour
branch of law, experts in administrative law are
convinced that the latter are still an institution
of administrative law. For example, M.M. Sir-
ant emphasises that the administrative nature
of the status of the entities under study is
determined by the specifics of their activities.
With regard to this opinion, the author empha-
sises that the State Labour Service is empow-
ered to authorise certain actions by registering
them and issuing the relevant permit. State
licensing is the recognition by the authorised
body, the State Labour Service, of the right
of a business entity to carry out entrepreneur-
ial activities, provides administrative supervi-
sion over such activities and, in case of violation
of the requirements of law by the licence holder,
may suspend and/or terminate its validity. The
administrative nature of licensing is reflected in
the fact that the Law "On Licensing of Economic
Activities" provides for the issuance of a per-
mit to an applicant for a specific type of activ-
ities. Thereafter, from the date of obtaining
the licence, the licensing authority will ensure
constant and systematic administrative super-
vision of the licensee to ensure compliance with
the rules, standards and requirements approved
by the law and by-laws (Sirant, 2022). Adminis-
trative supervision measures can be implemented
by the licensing authority by conducting inspec-
tions of the licensee's activities and drawing up
acts based on the results of the inspections, which
will contain the identified violations of licensing
requirements and the terms of mandatory elim-
ination. It is not only the State Labour Service
that has the right to exercise supervisory pow-
ers over business entities to ensure compliance
with licensing requirements. Such supervisory
powers may be exercised, in particular, by tax
authorities, which, upon detection of a relevant
offence, notify the licensing authority (Sirant,
2022).
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Another scholar, A.V. Melnyk, in her thesis
research comes to some interesting conclusions.
First of all, the author emphasises that the issues
of supervision and control have been studied by
representatives of various sciences, but mainly
by specialists in the field of administrative law.
This is quite natural, since the legal relations
of supervision and control are closely related to
the concept of public administration and have
a state power character, since the supervisory
and control bodies are vested with power by
the state over employers. In public administra-
tion, control is closely related to other manage-
ment functions and at the same time is intended
to assess the compliance of these functions
with the tasks set by the management. Control
ensures the specificity of management and its
implementation in accordance with the decisions
made. Through control, the management entity
receives information about the results of its
activities, as well as about mistakes and changes
inthesituation that may lead to failure to achieve
the set objectives or to obtain unpredictable
results (Melnyk, 2019). In addition, the author
identifies the following features of the powers
of public authorities exercised in administra-
tive relations. Firstly, these powers are exercised
at the discretion of the relevant public author-
ity, so administrative relations arise exclusively
at the will of this authority. Secondly, the parties
to these relations are the authorised state body
and the employer's representatives who are sub-
ject to administrative liability. Thirdly, the con-
tent of these relations is the right of the state
body to bring the employer's representative
to administrative liability, as well as the duty
of the employer's representative to bear the bur-
den of adverse consequences for an administra-
tive offence. Fourthly, the grounds for termina-
tion of these relations are the expiry of the term
of administrative liability, as well as the execu-
tion of the resolution on administrative pen-
alty. Fifthly, these powers have their own pro-
cedural formalisation in the form of a protocol
and a resolution on an administrative offence.
These acts may establish the fact of an admin-
istrative offence (Melnyk, 2019). Accordingly,
A.V. Melnyk once again emphasises the admin-
istrative and legal nature of the status of entities
exercising supervision and control over compli-
ance with labour legislation. In addition, this
scholar rather interestingly highlights the fact
that it is impossible, for example, not to notice
interference in the organisational and economic
activities of the employer by the structural units
of the State labour protection supervision in
the process of exercising their powers, such as:
organising and directing the work of commis-
sions for special investigation of fatal and group
accidents; taking measures to prevent inju-
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ries and accidents at all enterprises, institu-
tions and organisations; developing measures
to improve the work on occupational safety
and health and to prevent accidents, occupa-
tional diseases and accidents, etc. The adminis-
trative nature of these measures is obvious and is
due to the close connection between the bodies
exercising control functions (Melnyk, 2019).

3. Subordination of participants in legal
relations on supervision and control over
compliance with labour legislation

According to N.B. Bolotina, the state of sub-
ordination of the participants in legal relations
on supervision and control over compliance
with labour legislation is typical for adminis-
trative and legal relations. Legal relations on
supervision and control over compliance with
labour and occupational health and safety leg-
islation do not arise with the consent of the par-
ties (which is typical for labour relations), they
may also arise against the will of the other
party. The administrative and legal nature
of legal relations on supervision and control
over compliance with labour legislation is also
evidenced by the content of these legal rela-
tions, which is that the supervisory authority
may give the owner of an enterprise, institution,
organisation (its authorised body) on behalf
of the State power orders which the latter must
unconditionally comply with, and in case of vio-
lation of labour and occupational health legis-
lation, this authority may apply any adminis-
trative penalties (Bolotina, 2008; Burlachenko,
2021). Therefore, N.B. Bolotina concludes
that legal relations on supervision and control
over compliance with labour and occupational
health and safety legislation are administrative
and legal and, in relation to labour relations, are
external. The only exception is the legal rela-
tions of public control over compliance with
labour legislation, since its participants are
the owner of the enterprise, institutions, organ-
isations and labour collectives through their
elected representatives, as well as trade unions
and their associations in the course of public
control over compliance with labour legislation
(Bolotina, 2008; Burlachenko, 2021).

It should be noted that S.I. Dvornyk's sci-
entific position is of particular interest, as based
on the above analysis of legal provisions regu-
lating relations in the field of state supervision
and control over compliance with labour leg-
islation, he argues that regulatory provisions
of labour law and administrative law in this
field are intrinsically linked. Since the object
of encroachment of administrative offences in
the field of labour protection is labour rights
and guarantees established by labour legislation,
this connection is quite reasonable, since admin-
istrative law is a comprehensive branch of law.

Based on the analysis made, the author believes
that legal relations on state supervision and con-
trol over compliance with labour legislation are
subject to administrative and legal regulation
(Dvornyk, 2018). Therefore, according to this
scholar, due to the dual nature of legal regula-
tion, state supervision and control over compli-
ance with labour legislation is subject to legal
regulation by administrative law in terms of reg-
ulating the activities of the State Labour Service
of Ukraine - a public state body. With regard to
relations arising from labour relations, the issue
of control and supervision over compliance with
labour legislation is regulated by labour law.
On the one hand, this dual nature of legal reg-
ulation proves the interdisciplinary relationship
between administrative and labour law, and on
the other hand, it may create problems in legal
regulation, as duplication of norms or conflicts
between them, or gaps between them may neg-
atively affect the development of existing legal
relations in the field of supervision and control
over compliance with labour legislation. Solving
the problem of legal framework for state super-
vision and control over compliance with labour
legislation is of great practical importance for
ensuring the effective operation of the State
Labour Service of Ukraine (Dvornyk, 2018).

4. Conclusions

Thus, this study allows stating that both
labour law scholars and administrative law
scholars substantiate their position regarding
the legal nature of the status of entities exer-
cising state supervision over compliance with
labour law in a fairly substantive manner. How-
ever, we are convinced that one cannot unequiv-
ocally support one particular position. We argue
that the legal status of entities exercising state
supervision over compliance with labour law is
dual in nature. This is explained by the fact that:

— First, labour law provisions: a) determine
the subject matter of supervision and control in
the field of labour; b) consolidate the legal sta-
tus of the main participants in labour relations
(employees and employers); ¢) the activities
of certain supervisory and controlling entities
are focused exclusively on labour and closely
related legal relations;

— Second, the administrative law regu-
lates the activities of the vast majority of state
entities exercising supervision and control in
the field of labour. In addition, control activities
are directly related to management and other
administrative activities.

Therefore, in this context, labour and admin-
istrative law provisions cannot be separated
from each other, since they are inextricably
linked and are aimed at ensuring high-quality
and efficient control and supervision activities
in the relevant field.
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ITPABOBA ITIPUPOJIA CTATYCY CYB’E€EKTIB HAIVIAAY I KOHTPOIIO
3A TOJAEPKAHHAM 3AKOHOJIABCTBA IIPO ITPAITIO

Awnorauis. Mema. Metoro cTaTTi € 0XapaKTepuayBaTy PaBOBY [PHPOLY CTaTycy Cy0'eKTiB Haris-
JIy 1 KOHTPOJIIO 32 JIOZIEPKAHHAM 3aKOHO/[aBCTBA MPO Tpario. Pe3yavmamu. Y ctaTTi, CIUparoynch Ha
aHaJi3 HAYKOBUX IOIVISA/IIB YYEHUX, 30KpeMa TIPEICTaBHUKIB Y rajy3i TPyJIOBOTO Ta a/[MiHiCTPaTHBHOTO
[paBa, PO3KPHUTO TPABOBY IPUPOJLY CTATYCY Cy0'€KTIB HAMIISILY i KOHTPOJIO 3 JIOAEPIKAHHSIIM 3aKOHO/IaB-
CTBA IIPO MPAIII0. Y3araJbHEHO, 0 B PAMKAX [PEACTABJICHOTO MPOOJIEMHOrO UTAHHS HOPME TPYI0BO-
TO Ta a/IMiHICTPATUBHOTO TIpaBa He MOXKHA BI[OKPEMJIIOBATH OJIHE BiJl OIHOTO, aji’Ke BOHU HEPO3PUBHO
OB’s13aH1 Mizk c000I0 Ta CIPsIMOBaHi Ha 3a0esIedyeHHs SIKICHOI Ta e(heKTUBHOI KOHTPOJIbHO-HATJISA0BOI
JUSJIBHOCTI 32 Bi/ITOBIIHUM HAIPSIMOM. 3’s1COBaHO, 1110 Kojeke 3akoHiB Npo npaio YKpainn sk GyHa-
MEHTAJILHUI HOPMATUBHO-IIPABOBUI aKT /ISl IPABOBOTO PETYJIIOBAHHS 1HCTUTYTY HATJISALY i KOHTPOJIIO
32 JIOTPUMAHHAM TPYJI0BOTO 3aKOHOJABCTBA YKPAIHN XapaKTEePU3YETHCS i HU3KOIO HETaTMBHIX MOMEHTIB,
cepey sxux: 1) sacrapinicts Kozekcy 3akoHiB npo mparitio Ykpainu, skuit CbOrO/IHI CKIJAEThCS 3 IPABO-
BUX HOPM, IPUIHATHX 32 PI3HUX ICTOPUYHUX Ta EKOHOMIYHUX YMOB, TOMY JIaHUIl HOPMATUBHO-ITPABOBUI
aKT He MOJKe a/IeKBaTHO PETYJIIOBATH CyJacHi TPY/OBi BifiHOCHHY; 2) yperyaoBaHHS HopMamu Kozmekcy
3aKOHIB I1PO Tpali0 YKpaiHu 0OMEKEHOr0 KOJIa IIUTaHb, 0B I3aHUX 3 IHCTUTYTOM HATJISILY 1 KOHTPOJIIO
32 JIOTPUMAHHAM TPYJOBOTO 3aKOHO/IABCTBA YKPAiHU; 3) IMEPCIEKTHBY BIOCKOHATEeHHS HOPM Kozekcy
3aKOHIB MPO TIPAITI0 YKPAiHNU € JIOBOJI CYMHIBHUMH, OCKITbKY MOJOKEHHST TPOEKTY TPy0BOTO KOZEKCY
YKpaiHM y KOHTEKCTI BPETYJIIOBAHHS HATJISTYy 1 KOHTPOJIO 3a AOTPUMAHHSAM TPY/0BOTO 3aKOHOJABCTBA
Vkpaiiu € HeoAHO3HAYHIMI, MOXKYTh CIPUYNHUTH BUHUKHEHHST HU3KU [PABOBHUX KOJi3iil y MaiilGyTHbO-
My, @ TAKOK He BPEryJIbOBYIOTD JIesIKi IINTAHHS, SKUM 3aKOHO/ABellb IPUJIINB HaIexKHy yBary B Kozexci
3aKOHIB PO pallio Ykpainu. Bucroeku. 3po0iieH0 BUCHOBOK, 1[0 IPHPOJIA IPABOBOTO CTATyCy Cy( €KTIB
HArJIsy i KOHTPOJIIO 3a JIOZIePsKaHHSAM 3aKOHOJABCTBA IIPO IIPAII0 MAE MOBIHHMIT XapakTep. 3a3Haue-
He MOSICHIOETHCS THM, 1[0: HO-IIeplIIe, 3a JOTIOMOTOI0 HOPM TPY/IOBOTO MPaBa: a) BU3HAYAETLCS MTPE/IMET
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HarJIsLy i KOHTpoJio y cepi mpaiti; 6) 3aKpiluIIOETHCS TTPABOBHUIT CTATYC OCHOBHUX CY0' €KTIB TPYAOBOTO
npasa (1IpalliBHUKIB Ta POOOTOAABIIB); B) AiS/IBHICTH OKpEMUX Cy0'€KTIB HAMJISIY | KOHTPOJIIO OPiEHTOBA-
Ha BUKJIFOYHO Ha cepy TPYAOBUX Ta TiCHO TIOB’I3aHUX i3 HUMU IIPABOBIJIHOCHH; TIO-/IPYTE, 32 JOTIOMOTO0
HOPM aJIMiHICTPaTHBHOI Tajy3i MpaBa BIOPSAKOBYETHCS isSIbHICTD TIePeBakHOI OiIBITOCTI JepKaBHIX
cyG’exriB 3piiicHeHHs1 Harasiay i KoHTpouo y cdepi npaii. OKpimM TOro, KOHTPOJIbHA AiSIBHICTD Ge3110-
Cepe/IHbO MOB’A3aHa 13 3/1iICHEHHAM YIPABIiHCHKOI Ta iHITOT aJIMiHICTPATUBHOI I IIIbHOCTI.

KiiouoBi cioBa: Haruisi, KOHTPOJIb, IIPABOBA IIPUPOJIA, CTATYC, CYD'EKT, 3aKOHOJABCTBO, MPAIIs, TPY-
JIOBE IPaBO, a/IMiHICTPATHBHE MPABO.
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LEGAL DOCTRINE OF ARTIFICIAL INTELLIGENCE:
CURRENT STATE OF DEVELOPMENT

Abstract. Purpose. The purpose of the article is to study «human intelligence» in the philosophical
aspect and to evaluate it. Results. The article considers the issue of artificial intelligence and the correctness
of the concept of «<artificial intelligence» and its comparison with human intelligence. The issue
of the effectiveness of artificial intelligence application in a present-day context is revealed. A literature
review in this field enables to make conclusions about the philosophical and methodological origin
of the concept of <artificial intelligence». The author studies the positions of considering the properties
inherent only in human intelligence and comparing biological and semiotic (sign) methods when applying
artificial intelligence. However, in recent years, scientists have been conducting research and identifying
biological semiotics (biosemiotics) as a separate type of research that can be comprehensively applied when
using artificial intelligence. This formulation enables to consider artificial intelligence from a different
perspective. In addition, the article addresses the topical issue of the effectiveness of artificial intelligence
in a «duel» with human intelligence: the benefits and risks of using artificial intelligence. The advantages
of human intelligence are its being more flexible and multifaceted compared to artificial intelligence,
though artificial intelligence performs tasks more accurately, efficiently and promptly. Conclusions.
Considering the current state of artificial intelligence, the state of research and development prospects,
the active application of artificial intelligence in various fields of artificial intelligence, its benefits and risks
for humanity are the main issues of today in the field of IT technologies. Artificial intelligence can be
applied in various sectors, including medical diagnostics, remote control, design and construction, social
communication, web search, commerce, legal proceedings, digital record keeping, etc. In our daily lives,
we may encounter artificial intelligence on a daily basis without even thinking about its origins, basis,
operations, and liability for errors. However, such questions should be raised by scientists and Al developers.

Key words: artificial intelligence, human intelligence, biosemiotics, risks of artificial intelligence
application, nature of artificial intelligence.

1. Introduction

For several decades now, scientists have
been facing the difficult task of defining the con-
cept of artificial intelligence and comparing
it to human intelligence, as well as of the ori-
gins of artificial intelligence and the relevance
of artificial intelligence in a present-day con-
text.

The issue of clarifying the concept of artifi-
cial intelligence in the philosophical aspect was
considered in the studies by: A.V. Kasianenko,
0O.S. Koval, V.V. Fedotov, 1.V. Hryhorenko,
K. Jung, N.K. Tymofiieva, O.B. Stoliarenko,
O.1. Stebelska, O.Ya. Moroz, and others. How-
ever, despite the studies conducted, currently
no clear definition of the concept of <«artificial
intelligence» and no unambiguous answer to
the risks of its use exist, which gives rise to fur-
ther research in this area.
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The purpose of the article is to study «<human
intelligence» in the philosophical aspect and to
evaluate it.

2. Principles of legal understanding of arti-
ficial intelligence

We have reviewed many definitions of artifi-
cial intelligence in different aspects, all of which
reflect a certain part of the current state
of affairs, but today such a definition is not suf-
ficient, as the latest technologies are moving far
ahead.

Artificial intelligence is a software product
that receives a specific request, collects and pro-
cesses data, and then provides a ready-made
solution. Such a solution is often perceived as
the result of a programme operation that exhib-
its intelligent behaviour and works in a manner
similar to human thinking (Klian, 2022). From
a technical perspective, this definition reflects

© Yu. Turia, 2023
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artificial intelligence as a ready-made software
product for use by a machine in making prompt
and accurate decisions.

Another aspect of artificial intelligence
is more reflective of the metamorphic nature
of artificial intelligence and is related to
the philosophical origins of this meaning. This
is another example of the definition of artificial
intelligence and the lack of reference to the lit-
eral term «intelligence» discussed earlier. Arti-
ficial intelligence is a metaphorical name for one
of the priority scientific trends that has emerged
in the general complex of cybernetic research on
the problems of modelling thinking processes,
intensification of intellectual activity through
computerisation of certain types of it (Shynk-
aruk, 2002, p. 727). Metaphor (from the Greek
petagopd — transfer) is a linguistic and men-
tal phenomenon that consists in transferring
the properties of one object (phenomenon,
action) and its linguistic sign to another object
(phenomenon, action) on the principle of anal-
ogy or contrast (Kravets, 2023).

The metaphorical meaning of artificial intel-
ligence implies that the comparison of brain
and computer systems is based on two metathe-
oretical metaphors — computer and intelli-
gence (also used as one double metaphor, i.e.
with two opposite referents, under the general
name <«computer metaphor»), which emerged
as a result of establishing significant analogies
between these systems. According to the first
of them, natural intelligence is likened to arti-
ficial intelligence (the brain is considered to
be similar to a computer in terms of struc-
tural organisation and activity); according to
the second, the computer functions according
to the established principles of brain activity
(the computer is supposedly endowed with
brain-like structures and functions. They are
of importance in understanding the structure
of the brain, the mechanism of its activity
and the design of intelligent systems capable
of performing functions traditionally con-
sidered the prerogative of the human brain.
However, they should be perceived as purely
scientific metaphors. Ignoring them narrows
the possibilities of cognition and construction,
while absolutisation and literal interpretation
can lead to false scientific results and philosoph-
ical, methodological and epistemological con-
clusions (Shynkaruk, 2002, p. 727).

However, today, the various aspects of arti-
ficial intelligence we have discussed are correct,
but not final. For example, O. Stebelska argues
that the issue of creating artificial intelligence
is open. It cannot be stated unequivocally that
this will never happen, but there are certain
fundamental difficulties in solving this problem.
The Penrose Theorem addresses this problem

in a sharp and categorical manner: «No mat-
ter how powerful a device with the architec-
ture of a complete automaton (a computer, in
the modern sense) may be, human thinking has
some capabilities that are not available to such
adevice.» It should be noted that the main prob-
lems of implementing artificial moral machines
are not so much in the technical as in the phil-
osophical and methodological plane (Stebelska,
Fedoriv, 2019).

The establishment of significant analogies
between the brain and a computer and their
functioning led to the formation of a computer
metatheoretical metaphor, enabling to emerge
a cognitive approach in psychology, artificial
intelligence, linguistics, etc. (in fact, it has ini-
tiated the formation of cognitive psychology,
cognitive linguistics, etc., which form a new
complex scientific field — cognitive science or
cognitology). This metaphor plays an impor-
tant role both in the study of the brain structure
and mechanisms of its activity, and in the design
of intelligent systems — systems capable
of performing functions traditionally consid-
ered the prerogative of a human being and his or
her brain (Moroz, 2014).

Scientists from around the world are still
debating the nature of the human brain, and as
a result, they have not yet defined clear require-
ments for artificial intelligence. However, this
does not prevent the successful development
of artificial intelligence technologies in two
areas: semiotic (creation of systems that imitate
such processes as speech, thinking, and expres-
sion of emotions) and biological (creation
of neural networks based on biological princi-
ples). However, the nature of human conscious-
ness is much more universal: a human being can
be (or become) anyone, has many opportunities
and prospects for development, can act effec-
tively not only in the presence of clearly defined
rules, but also in the absence of information in
general, and is not limited to one field. When we
deep into the problem, it turns out that the field
of speech, behaviour, emotions and feelings is
far from being fully realised in a technical envi-
ronment. Machines lack flexibility and sponta-
neity of action (Stebelska, Fedoriv, 2019). The
development of artificial intelligence according
to the two criteria mentioned by the authors
is quite possible, but we should agree with
the position that human intelligence is more
universal than artificial intelligence. Moreover,
it should be noted that the intellectual capabil-
ities of an individual person are different, they
do not have the same abilities, everyone is dif-
ferent. From a technological perspective, artifi-
cial intelligence can be used both individually
and in series. In the case of serial use, we can
hardly speak of intelligence.
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3. Trends in artificial intelligence applica-
tion

Artificial intelligence in its broadest sense
(a system/machine that independently per-
forms creative tasks without human interven-
tion) is still only on the horizon of development
and human cognition. Although this horizon
is approaching, artificial intelligence will not
soon replace inventors and creators, neither in
technological nor social terms. In the context
of generating the results of intellectual and cre-
ative activity, artificial intelligence should not
do this, its task is only to complement and help,
because invention and innovation are often not
only an urgent need, but also a human voca-
tion. The current results of testing artificial
intelligence in the IT sector suggest that it is
gradually becoming an effective auxiliary tool
not only for facilitating bureaucratic proce-
dures and filling in template elements of appli-
cations for law enforcement documents. Given
Ukraine's presence both in the field of research
and policymaking and in the generation
of artificial intelligence products, we have every
chance to promote Ukraine in the global mar-
ket and create new dimensions and perceptions
of artificial intelligence that will be useful for
the whole world (Zozuliuk, 2022). We can agree
with the author's position that artificial intelli-
gence is not a complete replacement of human
intelligence, but only an auxiliary part of it,
which is intended to serve to facilitate the exist-
ence of humanity (work, education, social sec-
tor, medicine, defence, etc.), which we face in
everyday life.

Modern futurists are also constantly pre-
dicting an impressive future, but so far, scien-
tists have not been able to create a machine that
is equivalent to a human in terms of its capa-
bilities. This is due to many reasons discussed
above. But the main problems lie in the philo-
sophical and methodological plane. First of all,
it is unclear how to create a smart machine. In
addition, research in the field of artificial intel-
ligence has one common drawback: scientists
try to model and prescribe something that they
themselves cannot explicitly and clearly explain:
consciousness, morality, imagination, creativity,
emotions and feelings, freedom, etc. Human
consciousness is such a complex, ambiguous,
multifaceted phenomenon that it is currently
not amenable to technologicalisation. Even
the term «intelligence» itself has no clear defi-
nition. However, the aforementioned obstacles
in creating intelligent machines have a positive
side: the more we try to create artificial intelli-
gence, the more we deepen our understanding
of our own nature (Stebelska, Fedoriv, 2019).

For example, O.E. Radutnyi outlines
the benefits of using artificial intelligence
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and argues that due to robotisation and auto-
mation of routine or risky processes, humans
are gradually being removed from the process
of information processing, making and imple-
mentation of decisions. In many cases, this is
entirely justified, as it is increasingly impossi-
ble to compete with artificial intelligence algo-
rithms that are designed to outperform humans
in a specific activity, eliminate the human fac-
tor in the form of errors, mistakes, and imper-
fections in cognitive functions (poor memory,
concentration, stress, etc.) and physical capabil-
ities (strength, endurance, perception of all sig-
nals from the world around us, etc.) (Radutnyi,
2021). Of course, the so-called <human factor»
cannot be dismissed in the work, as the author
considers the «weaknesses» of a human being,
in addition to the above, one can also allow
for the state of health, stress resistance, intel-
lectual and mental abilities, mood, external
stimuli (comfortable conditions, temperature,
weather) and many other factors that may
affect the final result of a human being's work.
As for the machine, such factors do not affect
the final result and therefore it will always be
predictable. However, it is also necessary to
consider certain conditions for the machine to
perform such work, for example, the availability
of power, material support, certain resources for
creating a programme and running it, and other
factors that are not required by humans.

Research into the cognitive structures
of knowledge, comparison of the ways in which
knowledge is represented in the brain and com-
puter, and the forms and possibilities of their
use, have prompted a revision of views not only
on the ways in which knowledge is stored in
the memory of people and intelligent systems,
but also on the logic used by people and applied
in the creation of these systems, which has led
to the need to make certain adjustments. The
implementation of a powerful knowledge-based
system is carried out with the help of an appro-
priate knowledge representation. The need to
capture the difference between data and knowl-
edge has led to the need to build certain for-
malisms in the form of models (languages) for
representing knowledge in a computer, which
reflect such features that characterise knowl-
edge as internal interpretability, structuredness,
coherence and activity. The problem of teach-
ing a computer to understand natural language
has become one of the main issues not only in
machine translation but also in artificial intel-
ligence (Moroz, 2014). This creates requires
computational linguistics, which is closely
related to artificial intelligence.

Furthermore, artificial intelligence applica-
tion requires to focus on certain problems that
may arise. For example, O. Stebelska argues that
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the main problems faced by scientists trying to
create smart machines include the following:

1) When creating intelligent machines, sci-
entists cannot endow them with understand-
ing, including understanding of themselves (or
self-awareness);

2) The second obstacle to the creation
of artificial intelligence is the problem of uncer-
tainty: we live in a fluid world that is constantly
changing;

3) An integral part of a human being is his or
her physicality, through which he or she is able
to perceive the world in which he or she lives;

4) The human value dimension is a difficult
problem in the process of implementing artifi-
cial intelligence;

5) The problem of responsibility is clearly
interconnected with the problem of freedom;

6) Another reason for the difficulties faced
by researchers is the nature of qualia («an unu-
sual term for something we are familiar with:
the way things look to us»);

7) One of the main features of a human
being is the creative nature of his or her activ-
ity, the ability to create something that did not
exist in nature before and could not exist before;

8) People often act and draw conclusions
based on common sense (Stebelska, Fedoriv,
2019).

The draft strategy for the development
of artificial intelligence in Ukraine specifically
consideres artificial intelligence specifically
and notes that models of artificial consciousness
should be based on the results of research into
human consciousness in the biological, medical,
and psychological fields. The result of these pro-
cesses is the properties of consciousness: a wide
range of conscious contents, informativeness,
adaptability and transience of conscious mani-
festations, internal consistency, limited capac-
ity and consistency, self-awareness, accurate
reporting, subjectivity, focal-edge structure,
facilitated learning, stability of contents, allo-
centricity, controlled knowledge and deci-
sion-making. Therefore, the modelling of arti-
ficial consciousness should include two areas:
modelling the attention scheme as a mechanism
for selecting and disseminating information
(C1 according to the classification); modelling
the coordination mechanism that ensures sub-
jective perception of reality and control (C2
according to the classification) (Shevchenko,
2022).

0.S. Koval discusses several stages that
artificial intelligence goes through in its devel-
opment. For example, the question of the gen-
esis of artificial intelligence and the devel-
opment from the Turing test to the current
capabilities of mankind and the active use
of artificial intelligence in various spheres

of life, scientists also distinguish the so-called
intermediate stage of artificial intelligence.
The main point is that the intermediate stage
of artificial intelligence similar to human intel-
ligence is likely to start with modern chatbots
and will be a synthesis of existing technol-
ogies. It will: be able to communicate freely
with people, answer their questions, form
their own, etc.; have a number of external set-
tings that will make up its personality, namely
everything related to voice and image; have
an imitation of its own «character», a complex
character profile and the ability to customise
features that will be superimposed on a neu-
tral communication system; have a flexible
(probably in graphical form) system of tasks,
connections, fears, sequences of actions, any
logical markers required for realistic simu-
lation; be able to freely and quickly change
all these parameters for a particular artificial
intelligence, thereby changing its personality
(Koval, 2020).

4. Conclusions

Therefore, the very concept of artificial intel-
ligence has a philosophical meaning of existence
that pervades it completely and does not require
its literal understanding and interpretation in
the way we perceive human intelligence. Hav-
ing considered the issues in various aspects
of the philosophical origins of the concept “arti-
ficial intelligence,” we can argue that the path to
the decade is quite complex and controversial.
Of course, there are fears that drawing an anal-
ogy with human intelligence in the literal sense
may lead to a false definition. It should be con-
sidered that it is still impossible to accurately
define and measure human intelligence. Recent
years of medical development have enabled sci-
entists to make significant advances in this area
and in the specificities of human brain activ-
ity and human consciousness. Such research
will also lead to a significant breakthrough in
the creation of artificial intelligence.

While we say that artificial intelligence
has been studied in recent decades, it has been
impossible to comprehend the understanding
and capabilities of human intelligence since
ancient times, millennia ago. Drawing a parallel,
we can note that the process of understanding
artificial intelligence and its consolidation will
be similarly difficult and controversial.

Therefore, we can try to define artificial
intelligence, namely, the ability of a technolog-
ical software system to achieve any complex
goal through processes comparable to human
cognitive processes, recognising various tasks
and modelling the situation to achieve the pro-
grammed goal.

This definition describes the result of artifi-
cial intelligence's activity not only by perform-
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ing a human-programmed task and achieving
the goal, but also by solving a more complex
task that may go beyond the mission, which
will allow changing the algorithm for solving
and achieving the goal with the least resistance.
We have described the algorithm of human
action in non-standard situations, using intui-
tion, deduction and other methods that help us
solve our tasks.
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ITPABOBA IOKTPUHA IITYYHOTIO IHTEJIEKTY:

CYYACHU CTAH PO3BUTKY

Awnoraniga. Mema. MeToio cTaTTi € IPOBEEHHS TOCTIPKEHHS MO0 «iHTENeKT JIoAuHu» Y dijgo-
cochbKOMY acrekTi Ta oninku. Pegyavmamu. Y cTaTTi pO3TJSHYTO MUTAHHS IMTYYHOTO iHTEJNEK-
Ty Ta TPaBUJIBbHICTD (DOPMYTIOBAHHS MOHATTS «IITYYHUH IHTETEKT» 1 CHIBCTABICHHS 3 IHTEIEKTOM
moauHn. Po3kpuTo nutansg eeKTUBHOCTI 3aCTOCYBAHHS IITYYHOTO IHTEJIEKTY B YMOBAaX CbOTO/IE€H-
Hs. 3pobiieno analiisz my6aikaiiii 3a UM HaIPSAMOM, 110 AaJI0 MOKIUBICTh 3pOOUTH BJIACHI BUCHOBKH
CTOCOBHO (i10COPCHKO-METOL0OTIYHOTO TTOXOKEHH MOHATTS MITYYHOTO 1HTEIeKTy. Po3risanyTo
MO3UIT ypaxyBaHHS IIiJl YaC 3aCTOCYBaHHS MITYYHOTO IHTEJEKTY BJACTUBOCTEH, K IpUTaMaHHI
JILIE JII0JACHKOMY IHTEJNEKTY, Ta CIiBCTaBIeHHs (i0JOTIYHOro Ta CeMiOTUYHOrO (3HAKOBOIO) METO-
niB. Xoua 3a OCTaHHI POKU HAYKOBII MPOBOASATH AOCIIZKEHHS | BUILISAIOTH K OKpeMuii Buz 61010~
rivny ceMioTuky (6ioceMioTHKy), AKMH MOKHA KOMILJIEKCHO 3aCTOCOBYBATH i/l 4aC BUKOPUCTAHHS
HMITYYHOTO iHTeseKTy. Taka mocranoBKa Jla€ 3MOTy PO3TJIAHYTH IITYYHUI iHTEJIEKT B iHIIOMY aclleK-
Ti. Takox posriAnyTO akTyasbHe MUTAHHA 1M110/10 €(DEKTUBHOCTI /il ITYYHOTO IHTEJIEKTY B «/Iyesi»
3 IHTEJIEKTOM JIIO/IMHU: [IePeBaru Ta PU3MKY 3aCTOCYBaHHSA MTY4YHOTO iHTesekTy. [[logo nepesar soz-
CbKOTO THTENIEKTY K O1JIbII THYYKOTO Ta HAraTorpaHHoro MOPiBHSAHO 31 MITYYHUM IHTEJIEKTOM IITYY-
HUH iHTeIeKT OLIbII TOUHO, SIKICHO | MIBUAKO BUKOHYE TIOCTABJIeHI 3aBiaHHsA. Bucnoexu. AxtusHe
BUKOPUCTAHHS MITYYHOTO IHTEJEKTY B PI3HUX TaTy34X IITYYHOTO IHTEJIEKTY, HOTO IlepeBar Ta pusu-
KM JIJIS1 JTIOJICTBA € OCHOBHUMM IMUTAHHAMNI cborojienns y ramnysi [T-rexnosoriit. HITyunnit intenext
Mae Garato cep 3acTOCYBaHHS, 10 OCHOBHUX MOJKHA BiTHECTH: MEANYHY JiarHOCTUKY, ANCTAHI{HE
KepyBaHH#, MPOEKTYBaHHA Ta OyAiBHUIITBO, COIiaJbHe CHIIKyBaHHsA, BeONOMYK, TOPTiBJIIO, CYI0-
YMHCTBO, M(POBE JIJOBOJICTBO TA iH. Y MOBCAKAECHHOMY KUTTI MU MOKEMO IIIOJIEHHO CTHKATUCS 31
MITYYHUM iHTEJEKTOM, HaBiTh HE 3aMHCJIIOI0YNCH HAJl HOTO BUTOKAMH, OCHOBOIO, JIiSJIBHICTIO Ta Bijl-
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noBigasbHicTio 32 Toxubku. OHAK Taki MUTAHHS MOBMHHI II0OCTABATHU [IePEJl YUEHUMI Ta PO3POOHH-
KaMM7 MITYYHOTO iHTEJEKTY.
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PARTICULARITIES OF FUNCTIONING

OF CIVIL-MILITARY ADMINISTRATIONS
ON THE TERRITORY OF UKRAINE DURING
ITS BEING PART OF THE RUSSIAN EMPIRE

Abstract. Purpose. Results. The relevance of the article is due to the fact that an important issue
is the legal formalisation of the status of the Governor-General and, accordingly, of the Governorate-
General as a civil-military administration. It is necessary to dwell on this comprehensively. For a long
time, the Russian Empire lacked unifying norms that would regulate the activities of governorates-general
and their heads, while the powers were determined for each specific governorate by separate regulations.
The Russian imperial authorities’ policy on the process of incorporating the Ukrainian Hetmanate into
the administrative system of the Russian Empire should be noted. Despite the fact that the Hetman's
Cossack statehood was granted autonomy and a unique status, the Russians gradually (it took them about
150 years) took steps to limit it. The process resulted in the extension of the administrative-territorial
imperial system to Ukrainian lands, the elimination of all democratic institutions, and the entire
population being absorbed into the feudal structure of the Russian social order. This happened without
any significant armed resistance, etc. Conclusions. Ukrainian history experienced the functioning
of military and civilian institutions already during the Ukrainian State of Pavlo Skoropadskyi. In
general, this talented politician was able to build an effective and efficient administrative and territorial
apparatus in a short time in extremely difficult conditions. It is concluded that in the Russian Empire,
governorates-general performed a number of important tasks for the tsarist regime in terms of military
control and the development and implementation of a new civil administration and administrative system
in the newly annexed territories. In addition, due to the combination of military and civilian powers,
governors-general pursued an active policy on unification and "harmonisation” (so to speak) of local
regional specificities in various sectors of society to the general imperial standards. During the Ukrainian
State, P. Skoropadskyi built a model of effective local authority, within a limited timeframe and budget, as
well as in the context of domestic and foreign policy crises.

Key words: governor-general, empire, central authority, powers, administrative system.

1. Introduction

In the current realities faced by Ukraine, it
will be especially valuable to study the experi-
ence of governorate-generals on the territory
of Ukraine when it was part of the Russian
Empire. The governor-general's administration
in the empire was a civil-military administra-
tion, the head of which, i.e. the governor-gen-
eral, received a huge amount of authority in
the military and civilian sectors. Governo-
rates-general as administrative-territorial units
emerged after the abolition of the institution
of viceroyalties (which performed identical
functions) in 1796. The governor-general was
appointed directly by the emperor. The insti-
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tution of the Governorate-General was used in
the nineteenth century in the ethno-national
regions of the empire, where there were difficul-
ties with the implementation of the all-Russian
legislation on administrative and territorial gov-
ernance. In Ukraine, there were Governorates
of Malorossiia, Kyiv, Novorossiia, and Bessara-
bia. This form of administration was used to sub-
jugate and russify the regions incorporated into
Russian statehood. The main goal of the gover-
norates was the gradual elimination and unifica-
tion of the regional particularities that existed in
the newly annexed lands (Shandra, 2004).

The scope of powers for each Governo-
rate-General was unique, as it depended on
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the specifics of the region where the Gover-
norate-General was introduced, especially
the nature of the accession (voluntary or as
a result of aggression), the term the region had
been part of the empire, the particularities
of the pre-existing institutions of power, the leg-
islative system, local self-government, etc. The
governor-general was in charge of eliminating
particularities and unifying legal and other norms
in accordance with the general imperial legis-
lation. He controlled the spread of the Russian
language in all sectors of society and the admin-
istrative mechanism of the state. Since 1862,
the governor-general automatically became
the head of the military district. If the Governo-
rate-General was abolished, it served as an indi-
cator that the territory was fully assimilated
and integrated, and that there was no longer any
need for such a structure (Shandra, 2004).

2. The functioning of Governorates-Gen-
eral on the territory of Ukraine during
the period of its being part of the Russian
Empire

Initially, by tradition, all governors-general
were military officers with the rank of general.
Due to the fact that the Governorate-Gen-
eral was introduced in the newly annexed
territories, the governor-general had to exer-
cise control over the border as well as over
the local armed forces. Thanks to his control
over the police, he was able to exercise coercion
during recruitment (in the Russian Empire,
recruitment meant serving in the army for 25
years, given the average age at that time, as
well as the level of sanitation, etc. in the Rus-
sian army, this actually meant that a person had
to serve for life and most likely die in the army,
which probably did not cause much excite-
ment in the new territories, leading to resist-
ance), tax collection. The governor-general
was responsible for appointing officials and had
the right to dismiss them. In addition, only
through his review and approval the candidates
were elected for provincial and district lead-
ers of the nobility. In addition to supervising
the feudal classes of society (after the incorpo-
ration of new territories, the feudal class system
of the Russian Empire, which included serfdom,
etc., was immediately introduced, which could
also cause social tensions), the governor-gen-
eral exercised supervisory functions over local
courts. For example, the death penalty as
a sentence was agreed with the governor-gen-
eral. If the governor-general considered court
decisions to be unreasonable, he could appeal
against them, submit them to the Senate (the
highest judicial authority in the empire),
and even the most resonant decisions could be
submitted to the emperor. V. Shandra argues
regarding the status of governor-general:

"Enjoying the personal trust of the monarch,
knowing the 'intentions of the supreme power’,
governors-general 'were a law unto themselves
and ruled at their own discretion’, coordinating
the actions of the local administration. There-
fore, the governors-general functioned as insti-
tutions of military and administrative-political
supervision, which was due to the lack of basic
separation of powers and clear boundaries
between administrative and judicial functions.
Dependent only on the emperor, the gover-
nors-general were treated as semi-sovereign
monarchs..." (Shandra, 2005, p. 49).

For example, in the Governorate-General
of Kyiv (operated from 1832 to 1914). In order
to gradually integrate and russify the region,
this authority was granted a special status.
It included three provinces: Kyiv, Podillia,
and Volyn. The official reason for the introduc-
tion of the Governorate-General was the Polish
uprising of 1830. The emperor delegated some
of his powers to the Governor-General, who, as
already mentioned, was dismissed and appointed
personally by the emperor. His powers were reg-
ulated by special laws, as well as by the "Instruc-
tions to governors-general" of 29 May 1853,
and, of course, by special imperial orders. He
was also partially subordinated to the Sen-
ate, the Committee of Ministers, the Minis-
try of Internal Affairs, the Military Ministry
and the Ministry of Justice. The governor's
corps and police institutions were subordinated
to the governor-general. The Governorate-Gen-
eral chancellery with executive powers operated
under him. The power of the governor-general
was sole. He embodied the highest administra-
tive power, the right of legislative initiative,
and determined the extent to which the pro-
visions of imperial legislation were applied in
the territory of the Governorate-General. The
Kyiv governor-general supervised the activ-
ities of all government agencies and officials.
He appointed senior officials in provincial rep-
resentative offices. He was even given foreign
policy functions. In addition, military power in
the region was concentrated in his hands, as he
was the commander-in-chief of the Kyiv Mili-
tary District. He also oversaw the implementa-
tion of the liberal reforms of the 1860s and 1870s
in the region (Shandra, 2007).

According to V. Shandra, in general,
the specifics of the activities of such civil-mil-
itary administrations varied and went through
several stages. Initially, the governor-general
assessed the situation in the region and moni-
tored the possibilities of relying on some rep-
resentatives of local elites in his activities.
Having completed the first task, the gover-
nor-general moved on to the second phase: he
conducted a serious analysis of local regional
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particularities and differences from other parts
of the empire in the political, cultural and reli-
gious spheres, as well as in the economic sphere.
After collecting the information, he would pass
it on to the central authorities, and they would
discuss it in order to mutually develop a plan for
further action in the region. At the third stage,
the aforementioned particularities were gradu-
ally eliminated due to the huge amount of pow-
ersgranted, and, as mentioned above, the process
of "russification” of the legal, political, cultural
and economic spheres was underway. The main
goal of such actions was to prevent even theo-
retically any separatist and centrifugal tenden-
cies (Shandra, 2007, p.157).

It should be noted that, in accordance with
the powers of the Governorate-General, there
were several main fundamental trends in activ-
ities. Of course, the most important thing, as
already noted, is the problem of overcoming sep-
aratist tendencies on the part of local elites who
had previously participated in the management
of their own statehood (by the way, the Russian
imperial authorities were quite wise in dealing
with representatives of the Cossack officers,
granting them the privileges of noble status,
which almost completely removed the motiva-
tion to resist). Moreover, the governor-general
pursued a policy of appointing to certain posi-
tions persons who publicly demonstrated their
loyalty to the empire, as well as if such persons
adopted Russian culture, etc. Another area
of the governor-general's activity was to take
political, socio-cultural, and economic measures
to integrate the local political elite (Shandra,
2007, p.158).

3. The powers of Governorates-General
on the territory of Ukraine during the period
of its being part of the Russian Empire

Social policy was an important area of ensur-
ing stability in the newly annexed regions. The
governor-general controlled the fiscal and finan-
cial activities of local state imperial institutions
and self-government bodies. He also monitored
the pricing of goods of strategic importance
at the time, such as timber, bread, and land.)
In addition, it was the governor-general who
dealt with disaster relief, organised social assis-
tance to the population in the event of epidem-
ics and crop failures. In terms of social policy,
he encouraged foreign and domestic migrants
to resettle in the region under his jurisdiction
and monitored the sanitary level (Shandra,
2007, p.159).

Another strategic orientation was personnel
policy. As noted above, it was the governor-gen-
eral who appointed some of the top officials in
the provinces. However, he was also tasked with
organising the employment conditions of local
elites in such a way that they would actively
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forget about "local interests” and think in terms
of the general imperial one. Therefore, the staffing
was based on the principle of "carrots and sticks".
If representatives of the local elite showed demon-
strative loyalty, they were promoted to civil ser-
vice. In other cases, either the activities of local
representatives were controlled, or disloyal indi-
viduals were completely deprived of the opportu-
nity to hold a certain position.

The governor-general's educational
and cultural activities were also an important
area of focus. He initiated the introduction
of the Russian language and culture into all
sectors of life in the region. It was the gover-
nor-general who oversaw the opening of edu-
cational and cultural infrastructure institutions
that became centres and sources of dissemina-
tion of Russian civilisational markers (Shandra,
2007, p.159).

The governor-general, of course, had
an apparatus that assisted him in the exercise
of his powers. He had a special chancellery
under him. This office was granted the status
of the highest supervisory and administrative
regional state institution, which stood above
the provincial authorities. Each governor-gen-
eral, due to the uncertainty of the legisla-
tion and the particularities of the situation in
the region, concentrated different amounts
of power in his hands, and accordingly formed
his chancellery. In addition to the officials
of the chancellery, the governor-general had
officials on special assignments as his assistants.
These were representatives of the highest offi-
cial hierarchy, and they were entrusted with
the most difficult tasks by the leadership. Such
officials were not constrained by any job descrip-
tion in their actions (Shandra, 1999, p. 104).

The entire bureaucracy was conditionally
divided into managerial and clerical branches.
The managers, in addition to officials on special
assignments, included heads of departments
and chancellors. All of them were in direct
contact with the governor-general and were
responsible for carrying out his instructions.
Others prepared documents, kept archives, etc.
(Shandra, 1999, p. 108).

An important issue is the legal formalisa-
tion of the status of the Governor-General and,
accordingly, of the Governorate-General as
a civil-military administration. It is necessary to
dwell on this comprehensively. As noted above,
for a long time the Russian Empire lacked uni-
fying norms that would regulate the activities
of governorates-general and their heads, while
the powers were determined for each specific
governorate by separate regulations.

On 13 October 1831, the Senate issued
a decree "On the permission for governors-gen-
eral to conclude contracts for up to 25 thou-
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sand rubles". This document outlined the scope
of the governor-general's powers. In terms
of socio-economic issues, it was determined that
the governor-general should lead the provincial
government like the governors of the internal
provinces. Subsequently, a "decree” was issued
to governors in 1837, which stated that gover-
nors should coordinate their actions with gover-
nors-general on security issues (in case of detec-
tion of secret societies) and on the establishment
of printing houses. In addition, the powers
of governors-general specified that they: "
exercised control over fiscal and financial
operations, and therefore approved zemstvo
estimates and guaranteed the use of funds in
the public interest; controlled the conclusion
of contracts for ransom. The governor-general
was responsible for approving court cases that
were conducted by order of the emperor. More-
over, the governor-general had the final say in
the verdicts of military courts. It was once again
emphasised that the dignitary was appointed to
this position by the emperor and was his con-
fidant. By order of Nicholas I, it was the gov-
ernors-general who were charged with approv-
ing the development of provincial and county
towns" (Shandra, 2005, p. 55).

On 29 May 1853, the first legal regulation
summarising the status of governors-general
was issued, entitled "General instruction to
governors-general”  (“O6miast ~ WHCTPYKIINS
rerepan-rybepratopam”  in  original). In
the monograph Governorates-General in
Ukraine...", this instruction was characterised
as follows: it "..became the first generalising
regulatory document that consolidated their
position, defined their official rights and duties.
From now on, governors-general were subordi-
nated to the Ministry of Internal Affairs. The
annual salary of the chief governor of the prov-
ince was significantly increased to 15,000 rubles,
and his convoy was increased to 25 people. The
initiator and one of the authors of the instruc-
tion was the then Minister of Internal Affairs
D.H. Bibikov (in 1852-1855). The Instruc-
tion legitimised the already established areas
of activity of governors-general, gave them
universality, and depersonalised the posi-
tion as such. The governor-general remained
the guardian of the inviolability of the supreme
rights of the autocracy, and had to take care
of the state's benefit, the common good. It
confirmed his responsibility for internal secu-
rity, healthcare and food supply, the judiciary,
and the personnel of the local bureaucracy
(distinguishing between state and elected posi-
tions) and granted him the right to eliminate
anything that did not comply with the "inten-
tions of the supreme power". The governor-gen-
eral was outside the provincial administration,

had no advisory bodies, and was supported only
by a small chancellery and officials on special
assignments" (Shandra, 2005, p. 57).

These instructions should be analysed com-
prehensively. In the introduction, the first para-
graph already indicated the person who appoints
the governor-general. Regarding his status, par-
agraph 2 stated that he was the main guardian
of the foundations of autocracy in the region,
compliance with imperial laws and government
orders. Paragraph 4 specified him as a local sen-
ior law enforcement and security official who
was to constantly carry out audits of the author-
ities under his jurisdiction to ensure that laws
were not violated. Paragraph 5 outlined in gen-
eral terms the subjects of the governor-general's
jurisdiction: internal security, public welfare
and food issues, issues of the national econ-
omy, and the administration of justice (General
instructions to the governors-general, 1853).

The first section was focused on the issues
of security in the Governorate-General. Accord-
ing to paragraphs 6 and 7, he was to moni-
tor the mood among the nobility as a pillar
of the autocracy, whether their actions were in
conflict with the foundations of imperial power.
In addition, paragraph 8 requires him to monitor
the situation of retired military personnel, their
social security and financial situation. Moreover,
it was supposed to control the ideas that were cir-
culating among representatives of other segments
of the population. If the unrest could not be dealt
with by local officials on their own, he was to
intervene. Clause 12 set out the tasks of assist-
ing the population during emergencies (General
instructions to the governors-general, 1853).

In addition, the legal regulation defined
the procedure for the relationship between
the head of the civil-military administration
and purely civilian provincial administrations,
other local authorities. According to para-
graph 40 of Section III, all governors, as well
as other institutions and officials that were
part of the provincial government, had to
comply with all legal requirements, proposals
and instructions of the governor-general. In
cases where during the audit of a region the gov-
ernor-general encountered facts of unrest and so
on that required his special orders, he had to
inform the relevant provincial authorities of all
such orders (General instructions to the gover-
nors-general, 1853).

The study of the experience of function-
ing of civil-military administrations in the form
of governorates-general is important in terms
of the tasks that were set for it, as well as the con-
ditions and situation in the territories where it
was introduced. This is because the reasons for
the establishment of such civil-military adminis-
trations could be uprisings, incorporation of terri-
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tories with a different ethnic composition or their
unique cultural and political traditions, and mech-
anisms of state structure. We should not forget
about the historical experience of governors-gen-
eral in the tasks of spreading culture, education,
and language in new territories. The Ukrainian
authorities will eventually face the issue of restor-
ing not only Ukrainian administrative institu-
tions in the temporarily occupied territories, but
also the problem of reintegrating the region into
the Ukrainian cultural and linguistic space, etc.

The Russian imperial authorities’ policy
on the process of incorporating the Ukrain-
ian Hetmanate into the administrative system
of the Russian Empire should be underlined.
Despite the fact that the Hetman's Cossack
statehood was granted autonomy and a unique
status, the Russians gradually (it took them
about 150 years) took steps to limit it. The pro-
cess resulted in the extension of the adminis-
trative-territorial imperial system to Ukrainian
lands, the elimination of all democratic institu-
tions, and the entire population being absorbed
into the feudal structure of the Russian social
order. This happened without any significant
armed resistance, etc.

Ukrainian history experienced the function-
ing of military and civilian institutions already
during the Ukrainian State of Pavlo Skoro-
padskyi. In general, this talented politician was
able to build an effective and efficient adminis-
trative and territorial apparatus in a short time
in extremely difficult conditions.

With regard to the civilian component
of the administrative system, it should be noted
that P. Skoropadskyi abolished the previously
existing system of government under the Cen-
tral Rada and introduced a system of division
into provinces and counties. He introduced
the institutions of provincial and county elders,
who, in fact, had the same powers as the respec-
tive leaders of the Russian Empire. They
represented the central executive branch in
the regions and monitored the implementation
of laws and government orders by local authori-
ties. The commissioners organised the function-
ing of local police institutions (state guards)
(Halatyr, 2011, p. 329).

The civilian administrations were accompa-
nied by military commandants. A. Sydorenko
argues: "Order No. 159 of the Military Office
of the Ukrainian State of 15 May 1918: 'The
power of the Governorate and County Com-
mandants is formed... to assist the civil author-
ities (provincial and county starostas) in
cases of need to suppress anarchy and riots”
(Sydorenko, 2015, p. 146).

4. Conclusions

Therefore, in the Russian Empire, gov-
ernorates-general  performed a number
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of important tasks for the tsarist regime
in terms of military control and the devel-
opment and implementation of a new civil
administration and administrative system in
the newly annexed territories. In addition,
due to the combination of military and civilian
powers, governors-general pursued an active
policy on unification and "harmonisation”
(so to speak) of local regional specificities in
various sectors of society to the general impe-
rial standards. During the Ukrainian State,
P. Skoropadskyi built a model of effective
local authority, within a limited timeframe
and budget, as well as in the context of domes-
tic and foreign policy crises.
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OCOB/JIUBOCTI ®YHKIIIOHYBAHH B}ﬂCI)KOBO-HHBIJIbHPIX
AIMIHICTPAIIIN HA TEPUTOPII YKPAIHU ¥V IIEPIO/] IEPEBYBAHH
Y CRJIIAAI POCIMCBROI IMIIEPII

Abstract. Pesynvmamu. AKTYaJIbHICTD CTATTI IIOJIATAE Y TOMY, 1[0 BaKJIMBUM MUTAHHSIM € TIPABOBE
o(hopMIIEHHST CTaTyCy reHepaji-rybepHaTopa Ta, BiAMOBIAHO, Takoi BIHCHKOBO-IMBIIBHOI aaMinicTpaii,
K reHepasi-rydepratoperso. HeoOxifmHo Ha 1mpoMy 3ynuHUTHCS OLTbII AeTanbHo. 1K yike Gyio ckasa-
Ho, y Pociiicpkiii immepii TpuBasnii uac BiguyBaBes 6pak yHiIiKaTOPCHKUX HOPM, IKi 6 yPEryIboByBau
JSUTBHICTD TeHepas-ry6epHaTOPCTB Ta IXHIX TOJIB, a MOBHOBAKEHHSI BUSHAYAIIICS Iijl KOJKHE KOHKPETHE
reHepas-ry0epHATOPCTBO OKpeMuMHK akTamu. HeoOXiHO 3ayBakuTH Ha IIOJIITUKY POCIACHKOT IMIIEPCHKOT
BJIA/IM 1IOJI0 CaMOro IIpoliecy iHKopHopanii YKpaiHCbKOI TeTbMaHChKOI JiepskaBy /10 a/MiHICTPaTHBHOI
cucremu Pociiicbkoi immiepii. Heaaskaioun Ha Te 1110 reThbMaHChKa KO3aIlbKa I€PKaBHICTh OTPUMATIA ABTO-
HOMIT0, YHIKQJIHUH CTaTyc, POCiTHI MOCTyMoBo (mpubiu3Ho iM 3Hazo6mmocst 150 pokis) saiiicHioBain
Kpoku 3 ii oOMeskerHs. [Iporiec 3aBepuinBest TUM, 0 Ha YKPAiHChKI 3eMiti 6yJI0 TOMKMPEHo aaMiHicTpa-
TUBHO-TEPUTOPIAJIbHY IMIIEPCBKY CUCTEMY, YCi IEMOKPATUYHI iIHCTUTYTHU JIKBi[yBaJIHCs, a BCe HACETEH-
HsI BJIMIOCS 710 (PeoiasibHOI CTPYKTYPH POCiiicbkoro cycrinbHoro yerpoo. e Binbysocst 6e3 cyTTeBoro
36pOIHOTO CpOTHBY TOIIO. Buchosku. Ykpaincoka ictopist 3Ha€ 1e 10CBil (DYHKIIOHYBaHHS BiliCbKO-
BUX Ta IMBIIBHUX iHCTAHIH 3a yaciB Ykpaincekoi gepxkasu [laBma Ckopomazichkoro. 3arajiom Ieit
TATAHOBUTHI TOJITHYHUIT /iS4 Y KOPOTKI CTPOKH 3Mir BUOYIyBaTh epeKTUBHMIT Ta Ai€BUil aaminicTpa-
TUBHO-TEPUTOPIAJIbHUIL allapar y HAJICKIaJIHUX YMOBaX. 3po0JeHO BUCHOBOK, 110 B Pociiicbkiii iMmepii
reHepas-ry6epHaTOPCTBA BUKOHYBAJIN HU3KY BKJIMBUX IS IAPATY 3aBaHb i3 BIHCBKOBOMY KOHTPOJIIO
Ta po30yI0BU i YIIPOBAKEHHsI HOBOI IIMBIJILHOI aMiHICTpaIlii Ta afMiHICTPaTUBHOTO YCTPOIO HA HOBHUX
npueaHanux teputopisx. OKpiM TOro, 3aBASKM MOEAHAHHIO BiliCHKOBMX Ta IMBIIBHUX MOBHOBAXKEHD
reHepasi-rybepHaTOpH MPOBOAMIN aKTUBHY TIOJMITHKY YHi(iKarii Ta «rapMoHisaliii» (K0 MOKHa Tak
CKa3aTu) MiCIIeBUX PEriOHaTbHIX 0COOIMBOCTEN Y PI3HUX chepax KUTTS CYCIiIbCTBA 10 3arajbHOIMIIED-
CbKUX CTaHAapTiB. 3a yaciB Ykpaincbkoi nepskasu [1. Ckoponajcbkuii BUGYA0BYBaB MOJIeIb e(heKTHBHOI
BJIQJ[M HA MICIISIX B yMOBaX OOMEKEHUX XPOHOJIOTTYHUX PAMOK Ta OI0/IKETY, @ TAKOK KPUIOBHUX BHYTPilll-
HBO- 1 30BHINTHBOIIOJITHYHNAX SIBUIIL.

Kiiouosi cioBa: renepas-rybepHaTop, iMiiepis, lleHTpaibHa BJIa/a, TOBHOBAKEHHS, aMiHICTPATHBHA
cHcTEMA.
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FORMS OF EXERCISING POWERS BY THE HEAD
OF A PRE-TRIAL INVESTIGATION BODY

Abstract. Purpose. The purpose of the article is to define and classify the main forms of exercising
the powers of the head of a pre-trial investigation body. Results. The article identifies and classifies
the main forms of exercising powers by the head of a pre-trial investigation body. It is proved that the head
of a pre-trial investigation body organises pre-trial investigation and controls the pre-trial investigation.
The procedural powers of the head of a pre-trial investigation body to entrust an investigator with the pre-
trial investigation can only have the expected positive effect if the head of a pre-trial investigation body
allows for the situation in the investigative unit headed by him/her: stafling, workload of investigators,
their specialisation, qualifications, experience, leave schedule, upcoming business trips, etc. Prompt
and efficient execution of the instructions of the head of a pre-trial investigation body by the investigator
is possible only with well-established cooperation, which requires the head of a pre-trial investigation
body to use his/her administrative powers, including as one of the heads of the territorial body. The
organisational powers of the head of a pre-trial investigation body are sometimes so closely linked to
procedural powers that it is difficult to distinguish between them. The distribution of criminal proceedings
and materials is organisational work, while the assignment of pre-trial investigation is procedural side. In
this case, the adoption of a procedural decision is preceded by organisational work, in particular, to assess
whether the decision to entrust procedural activities to the investigator is optimal. The author proves
the connection between the organisational and procedural powers of the head of a pre-trial investigation
body. Conclusions. The author concludes that since the entry into force of the Criminal Procedure Code
of Ukraine in 2012, the scope of procedural powers of the head of a pre-trial investigation body has not been
changed even though this need has been reasonably emphasised by scholars and practitioners. Therefore,
despite the positive experience of implementing the provisions of the CPC of Ukraine, certain issues
of the regulatory framework for powers of the head of a pre-trial investigation body remain unresolved
and require the development of legislative provisions with due regard to the need to increase the efficiency
of pre-trial investigation.

Key words: organisation of pre-trial investigation, procedural control, head of a pre-trial investigation
body, full powers, procedural guidance.

1. Introduction

The head of a pre-trial investigation body
is responsible for resolving fundamental
issues related to ensuring the legality, time-
liness and efficiency of the procedural activ-
ities of investigators, for the implementation
of which he or she is vested with the relevant
powers. Moreover, the head of a pre-trial inves-
tigation body has procedural and organisational
powers (Order of the Ministry of Internal Affairs
of Ukraine on the organization of the activities
of investigative units of the National Police
of Ukraine, 2017), that are much broader than
those defined in the CPC of Ukraine. Despite
the fact that the procedural figure of the head
of a pre-trial investigation body is of particular

50

importance in the science of criminal procedure
and law enforcement, important issues remain
unresolved that complicate or reduce the effec-
tiveness of his/her control activities.

The issues of the regulatory framework
for and practical implementation of proce-
dural and organisational powers of the head
of a pre-trial investigation body have been
under focus by scholars, which indicates their
relevance. These issues have been studied
in the works by V.P. Ashytko, E.I. Voronin,
Yu.V. Derishev, V.V. Kalnytskyi, H.M. Mamka,
P.I.Miniukov,M.A.Pohoretskyi, V.A.Sementsov,
O.Yu. Tatarov, L.D. Udalova, V.I. Farynnyk,
M.M. Cherniakov, H.P. Khimicheva and other
scientists, which contributed to the forma-
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tion of a number of significant theoretical
approaches and practical recommendations that
are currently the basis for further research.

The purpose of the article is to define
and classify the main forms of exercising
the powers of the head of a pre-trial investiga-
tion body.

2. Legislative consolidation of the status
of the head of a pre-trial investigation body

In the current version of Article 39
of the CPC of Ukraine, the legislator has aban-
doned the use of the term "control”, which,
despite the actual correspondence of the pow-
ers of the head of a pre-trial investigation body
to the content of control activities, is per-
ceived differently by scholars and practitioners,
because for example, Article 114-1 of the CPC
of 1960 stipulated that the head of the inves-
tigative department shall control the timeli-
ness of actions of investigators to solve crimes
and prevent them, take measures to ensure
the most complete, comprehensive and objec-
tive conduct of pre-trial investigation in crim-
inal cases.

This problem can and should be solved by
supplementing the CPC of Ukraine, Article 39,
part 1, with a provision stating that the head
of a pre-trial investigation body shall organise
the pre-trial investigation and control the pre-
trial investigation. This will facilitate uniform
application of the law and eliminate the incon-
sistency of the CPC of Ukraine, Article 39,
parts 1 and 2.

The head of a pre-trial investigation body as
an actor of control and supervision is an official
who heads the relevant pre-trial investigation
body, is empowered to organise pre-trial inves-
tigation and control the legality of pre-trial
investigation and is identified in the URPI in
a specific criminal proceeding.

Furthermore, scholars propose a differ-
ent regulatory construction. For example,
1.V. Hloviuk argues that procedural guidance
is characterised by an organisational and con-
trolling element. In order to distinguish this
function from the form of exercising the function
of prosecutorial supervision in pre-trial proceed-
ings and the function of the head of a pre-trial
investigation body to organise the activities
of the pre-trial investigation body, the author
makes a proposal to call it departmental proce-
dural guidance of pre-trial investigation, which
consists in taking managerial and control meas-
ures to ensure a lawful, impartial and effective
investigation of criminal offences by pre-trial
investigation bodies (Hloviuk, 2015).

While generally agreeing with the need to
distinguish between these concepts and to pro-
vide for their respective regulatory consolida-
tion, we believe that the concept of "control”

is more appropriate in this case. The interpre-
tation of the term "procedural guidance" has
many interpretations and is not defined by law.
Therefore, the introduction of the similarly
undefined concept of "departmental proce-
dural guidance" will complicate the formation
of a unified approach to its understanding.

Indisputably, the control of the pre-trial
investigation body by the head of a pre-trial
investigation body is an important factor in
the effective solution of the tasks assigned to
investigators. According to O. Tatarov, control
is needed in all "human communities”, and espe-
cially in large-scale organisations with numer-
ous functions, such as the investigative appara-
tus (Tatarov, 2012).

Inadequate procedural control is often
a prerequisite for investigators to violate
the law and reasonable investigation time-
frames. The situation is objectively complicated
by a significant decline in the level of profes-
sionalism of investigative units’ staff (Miniukov,
Miniukov, 1999).

Scientific approaches to understanding
the role of the head of a pre-trial investiga-
tion body in criminal proceedings vary from
the thesis that the heads of the pre-trial investi-
gation body should act as organisers of the work
of investigators and perform purely organisa-
tional, managerial, resource and material sup-
port for the pre-trial investigation (Mirkovets,
2012) to definition of the control function
of the head of a pre-trial investigation body as
exclusively procedural with the justification
of the need to expand the procedural powers
of the head of a pre-trial investigation body
(Mykhailenko, Yurchyshyn, 2006).

The legal status of the head of a pre-trial
investigation body is characterised by a com-
bination of administrative and procedural pow-
ers. Their imbalance can affect the procedural
independence of the investigator, the resolution
of procedural issues through the use of admin-
istrative levers, which is unacceptable. On
the contrary, the balance of powers of different
legal nature has a positive impact on the effec-
tiveness of the investigator's procedural activ-
ities.

The head of a pre-trial investigation
body, on the one hand, manages the activities
of the investigative unit in general, providing
it with resources and methodology, and, on
the other hand, organises the work of a particu-
lar investigator. The organisational capabilities
of the head of a pre-trial investigation body are
aimed at ensuring the effectiveness of criminal
investigations.

The correct organisation of the pre-trial
investigation, the means of its implementation,
their optimal set and sequence of realisation
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allow the head of a pre-trial investigation body
toensure thatall the circumstances of the offence
are established. However, it is objectively
impossible to ensure the organisational proce-
dure for each criminal offence at the regulatory
level in a proper and complete manner, so even
in bylaws the organisational and managerial
process is defined in general terms. General,
typical elements of the organisational and man-
agerial activities of the head of a pre-trial inves-
tigation body are: selection, placement, training
of personnel and ensuring their professional
development; timely and correct assignment
of tasks to subordinates; effective control over
timely and high-quality investigation of crimi-
nal offences; material, technical, methodological
and legal support for investigative activities;
proper information and analytical activities,
accounting and reporting. The organisation as
a function of management of pre-trial investiga-
tion bodies is aimed at coordinating the activi-
ties of personnel of investigative units, creating
a system of information, selection, placement,
training and education of investigators (Sychov,
Yukhno, 2018).

The organisational powers of the head
of a pre-trial investigation agency can be effec-
tively linked to procedural powers but should
not replace them. Moreover, some procedural
powers are exercised only in combination with
the organisational capabilities of the head
of an investigative unit.

For example, the procedural powers
of the head of a pre-trial investigation body to
entrust an investigator with the pre-trial inves-
tigation can only have the expected positive
effect if the head of a pre-trial investigation
body allows for the situation in the investiga-
tive unit headed by him/her: staffing, workload
of investigators, their specialisation, qualifi-
cations, experience, leave schedule, upcoming
business trips, etc. Prompt and efficient execu-
tion of the instructions of the head of a pre-trial
investigation body by the investigator is pos-
sible only with well-established cooperation,
which requires the head of a pre-trial investiga-
tion body to use his/her administrative powers,
including as one of the heads of the territorial
body.

The organisational powers of the head
of a pre-trial investigation body are sometimes
so closely linked to procedural powers that it is
difficult to distinguish between them. The dis-
tribution of criminal proceedings and materials
is organisational work, while the assignment
of pre-trial investigation is procedural side. In
this case, the adoption of a procedural decision
is preceded by organisational work, in particular,
to assess whether the decision to entrust proce-
dural activities to the investigator is optimal.
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3. Main forms of exercising the full powers
of the head of a pre-trial investigation body

Relying on the analysis of the CPC
of Ukraine and other legal regulations [1], we
have identified and classified the main forms
of exercising the powers of the head of a pre-
trial investigation body:

L. Procedural:

a) Organisational:

- To determine the investigator(s) who will
conduct the pre-trial investigation (Article 214,
part 1, Article 39, part 2, para 1 of the CPC
of Ukraine);

- To create an investigative team and appoint
a senior investigator who will supervise
the actions of other investigators (the CPC
of Ukraine, Article 39, part 2, para 1);

- To remove the investigator from the pre-
trial investigation and appoint another investi-
gator: a) on the initiative of the prosecutor; b) on
his/her own initiative (the CPC of Ukraine,
Article 39, part 2, para. 2);

- To appoint another investigator if there
are grounds: a) for his/her recusal; b) in case
of ineffective pre-trial investigation (the CPC
of Ukraine, Article 39, part 2, para. 2);

- To initiate consideration of the issues
raised in the investigator's motion to the inves-
tigating judge to apply measures to ensure
criminal proceedings, conduct investiga-
tive (search) actions or covert investigative
(search) actions before a superior public pros-
ecutor, in cases where the prosecutor refuses
to approve it (the CPC of Ukraine, Article 40,
part 3);

- To authorise investigators to carry out
investigations in criminal proceedings: a) in
respect of a juvenile, in particular, if criminal
proceedings are carried out in respect of sev-
eral persons, at least one of whom is a juvenile,
b) in respect of the application of compulsory
educational measures (the CPC of Ukraine,
Article 484, part 2, Article 499, part 2);

- To grant access to specific secret infor-
mation and its material carriers (the CPC
of Ukraine, Article 517, part 4);

b) Controlling:

- To familiarise with the materials
of the pre-trial investigation (the CPC
of Ukraine, Article 39, part 2, para. 3), including
by studying the materials of criminal proceed-
ings, holding hearings, and requesting certain
procedural documents;

- To provide the investigator with written
instructions (the CPC of Ukraine, Article 39,
part 2, para. 3);

- To take measures to eliminate violations
of the requirements of the criminal procedure
legislation (the CPC of Ukraine, Article 39,
part 2, para. 4);
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¢) Those related to personal participation in
the pre-trial investigation:

- To conduct a pre-trial investigation,
using the powers of an investigator (the CPC
of Ukraine, Article 39, part 2, para. 6);

- To approve investigative (search) actions
and to extend the term of their conduct (the
CPC of Ukraine, Article 39, part 2, para. 5, part 5
of Article 246, part 2 of Article 272 of the CPC
of Ukraine);

- To make a decision on the use of pre-iden-
tified (marked) or bogus (imitation) means dur-
ing covert investigative (search) actions (the
CPC of Ukraine, Article 273, part 1);

- To make a decision on disclosing true
information about a person acting without dis-
closing reliable information about him or her,
the circumstances of the production of things or
documents or the special formation of an enter-
prise, institution or organisation (the CPC
of Ukraine, Article 273, part 3);

- To submit motions to extend the pre-trial
investigation period by the appropriate prose-
cutor, as well as motions to send criminal pro-
ceedings to law enforcement agencies of other
countries in accordance with international trea-
ties of Ukraine.

II. Administrative and representative:

a) Managerial:

- To organise the work of investigators
at the scene, including personal visits. For
example, in the National Police the head
of a pre-trial investigation body of the regional
level shall personally visit the scene of pre-
meditated murders, other exceptionally grave
crime, as well as criminal offences that cause
a significant public outcry, to supervise
the work of the investigative team during
the inspection of the scene, and, if necessary,
to make a decision to involve a specialised
mobile forensic laboratory in the examination
of the scene of the incident, and sends a written
request to the management of the relevant unit
of the MIA Expert Service (as an exception, to
orally approve the issue with further submis-
sion of a written request);

- To coordinate the activities of the pre-
trial investigation body and the operational
and technical units and the operational service
in relation to the conduct of covert investiga-
tive (search) actions by operational units;

- To organise the interaction of investigators
with operational units, forensic bodies, prosecu-
tors and courts;

- To apply to the appropriate prosecutor
to determine the jurisdiction of the criminal
offence (including to a higher or lower pre-trial
investigation body);

- To organise the planning of investigations
into specific proceedings;

- To provide methodological and practical
assistance in the pre-trial investigation of com-
plex, multi-episodic criminal offences;

b) Staffing and logistics:

- To initiate, approve or make a decision to
conduct an internal investigation into viola-
tions of the law by investigators;

- To initiate, approve or make a decision on
the appointment or dismissal of subordinate
employees;

- To initiate, approve or make a decision on
rewarding investigators and imposing discipli-
nary sanctions on them, assigning special ranks,
class ranks, granting leave, setting salaries;

- To organise an audit of the storage of mate-
rial evidence and conducting an inventory
of criminal proceedings;

¢) Representative and managerial:

- To perform general management of the pre-
trial investigation body;

- To define the functional responsibilities
of employees of the pre-trial investigation body
and establish the specialisation of investiga-
tors in the investigation of certain categories
of criminal offences;

- To organise the consideration of citizens'
appeals;

- To organise planning and reporting on
the activities of the pre-trial investigation body;

- To organise control and supervisory pro-
ceedings;

- To ensure that investigators (investigative
teams) are on duty to visit the scene of the crime,
and in case of deficiencies in the inspection
of the scene, to organise its re-conduct;

- To organise the activities of forensic
inspectors (forensic technicians) to ensure
proper technical and forensic support of crimi-
nal proceedings.

4. Conclusions

Since the entry into force of the Criminal
Procedure Code of Ukraine in 2012, the scope
of procedural powers of the head of a pre-trial
investigation body has not been changed even
though this need has been reasonably empha-
sised by scholars and practitioners. Therefore,
despite the positive experience of implementing
the provisions of the CPC of Ukraine, certain
issues of the regulatory framework for powers
of the head of a pre-trial investigation body
remain unresolved and require the develop-
ment of legislative provisions with due regard
to the need to increase the efficiency of pre-trial
investigation.
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®OPMMU PEAJIBAIII IIOBHOBAJKEHb KEPIBHUKOM OPTAHY
A0CYA0OBOIO PO3CAIAYBAHHA

Awnoranisi. Mema. Metoio ctaTTi € Bu3Hauenusi Ta kiacudikaiiis ocHoBHuX (Gopm peasizairii
MIOBHOBAKEHDb KepPiBHUKA OPraHy J0CY/J0BOr0O po3ciisyBanus. Pe3ynvmamu. Busnayeno ta kiacu-
(hixoBaHo ocHOBHI hopmu peasizaliii MOBHOBaKeHb KEPIBHUKOM OPTaHy JOCYZ0BOTO PO3CJIi/lyBaHHS.
OO6rpyHTOBaHO, 1[0 KEPIBHUK OPraHy A0CYI0BOTO PO3CIiayBaHHA 3AiIICHIOE OPTaHi3alliio 10CyI0BOTr0
PO3CJIiIyBaHHS 1 KOHTPOJIb 32 I0CY/I0BUM Po3cJisyBanusaM. IIporiecyanbie HOBHOBAKEHHS KEPiBHUKA
OpTaHy JI0CY/I0BOTO PO3CJI[yBaHHS II0/I0 JOPYUYEHHS CIIAIOMY IIPOBA/KEHHS J0CYI0BOTO PO3CII/IY-
BaHHs MOKe IPUHECTU OYiKyBAHUI TO3UTUBHUI e(eKT TiJbKU B Pasi, SKII0 KEPIBHUK OPrany J10Cy10-
BOTO PO3CJIiyBAaHHS yPAaXOBY€E CUTYAIIIIO B OUOJIOBAHOMY CJIIOMY MiZPO3/IiJii: yKOMIIJIEKTOBAHICTB,
HaBaHTAXKEHHS CJAUMX, iXHI creliaisalio, kpatidikaiito, 10cBix, rpadik BianycToK, MaiidyTHI Bij-
pajskenns tomo. [IBuake Ta eexTBHE BUKOHAHHS JOPYYEHDb KEPIBHUKA OPTaHy [0CY/I0BOTO PO3-
CJIJTYBAHHSI CJTITYUM MOKJIMBO TIJIBKH 32 HAATOJPKEHOT B3AEMOIT, JI7Ist 40T0 HeoOXi/[HE BUKOPHCTAH-
HS KePiBHUKOM OpraHy /I0CY/I0BOTO PO3CJifyBaHHs HOTO a/IMiHICTPAaTUBHUX II0BHOBa)KEHb, 30KpPeMa
i SIK OJIHOTO 3 KePIBHUKIB TepuTopiasibuoro oprany. Opranizaiiiini noBHOBaKeHHsI KEPiBHUKA OPTaHy
JIOCYZIOBOTO PO3CJIiIyBAHHS iHOI HACTIIBKY TiCHO TIOB'sI3aHi 3 TPOIeCyaJbHUMH, [0 iX CKIAHO PO3-
MeKyBaTu. Po3II0/1i/1 KpUMIHAJIBHUX TPOBAKEHb I MaTepiajiiB — opraHisaiiiina po6oTa, a 10pyUYeHHs
3/1iiCHeHHST JOCY/I0BOTO PO3CJIilyBaHHs — IpoliecyanbHa. Y I[bOMY pa3i HPUIHATTIO IPolecyalbHOro
pilleHHs Iepeaye opratisamiiina po6ora, 30KkpeMa 3a OLIHKOI ONTUMAJbHOCTI PilllEHHS PO A0PY-
YeHHS TIPOIecyaTbHOI AiSIbHOCTI caigaomy. JloBesieHO 3B's30K OpraHi3amiiiHUX Ta MPOIEeCyaJbHUX
[OBHOBaKEHb KEPIBHUKA OPraHy J0CYI0BOTO PO3CJiayBaHHs. Bucnosxu. 3po6ieHo BUCHOBOK, 110
3 HaOpaHHAM yMHHOCTI KpuMiHaabHOIO IpouecyanbHoro Komekcy Ykpainn 2012 p. obear mpoie-
CyaJIbHUX TOBHOBa)KE€Hb KEPIBHUKA OPTaHy JOCYZOBOTO PO3CJiJyBaHHS He 3MiHIOBaBCS KOJHOTO
pasy, xoua [po Taky noTpedy OOTPYHTOBAHO HATOJIOIUIYBAIOCS HAYKOBISAMHU il IIPaKTHKaMu. Takum
YITHOM, He3BaKAl0UM Ha MO3UTUBHUN nocBin peanizamii nopm KIIK Ykpainu, okpemi nutanus mpaso-
BOI persiaMeHTallii NOBHOBaXKeHb KePiBHUKA OPraHy JI0CY/I0BOTO PO3CJIilyBaHHS 3aJIUIIAIOTHCS HE JI0
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KiHIlsE BUPIIIEHNME | TOTPeOYIOTh PO3p06JIEHHST 3aKOHOABYMX HOPM 3 YPaxyBaHHSIM HeOOXi[HOCTI
MABUIEHHS eeKTUBHOCTI 0CY/I0OBOTO PO3CJIiyBAHHSI.
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HY JI0CY/I0BOTO PO3CJIi/[yBaHH:, HOBHOBAKEHHS, IIPOIeCyaibHe KepiBHUIITBO.
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DUTIES AND RIGHTS OF PARTIES TO CRIMINAL
PROCEEDINGS WITH REGARD TO APPLICATION
OF MEASURES TO ENSURE CRIMINAL
PROCEEDINGS

Abstract. Purpose. The purpose of the article is to determine the correlation between the rights
and duties of the parties to criminal proceedings with regard to proving the need (or lack thereof) for
application of measures to ensure criminal proceedings. Results. The article studies the correlation of rights
and duties of the parties to criminal proceedings with regard to proving the need for application of measures
to ensure criminal proceedings. It is noted that the investigator and the prosecutor are responsible for
proving to the investigating judge and the court the existence of grounds for applying measures to ensure
criminal proceedings, and therefore they shall justify the need to apply a particular measure. In this case, it
is the duty of the prosecution to prove the necessity of applying measures to ensure criminal proceedings.
Conclusions. With regard to the defence, in this context, arguments are made for granting the right
to prove the absence of the need to apply measures to ensure criminal proceedings, since the burden
of proof is not provided by measures of legal liability, but rather by the interests of the defence. That is, if
the prosecution is interested in applying measures to ensure criminal proceedings, it is the prosecution that
should initiate and collect the necessary arguments to make a decision on their application. If the defence
is interested in applying (or not applying) measures to ensure criminal proceedings, it is the defence that
should select the necessary arguments, and in our opinion, both parties should have equal opportunities
to both collect the necessary arguments (proof of their position) and prove them. However, on the part
of the defence, this only concerns proving the absence of the need for application of measures to ensure
criminal proceedings (and is positioned as an interest, not a duty). On the part of the prosecution, the use
of the term «interest» is questionable, since the actors cannot be interested, but they shall take all possible
measures to prove the suspect's guilt, so it is necessary to use the term «duty to prove the need to apply
measures to ensure criminal proceedings

Key words: criminal proceedings, provisional measures, parties to criminal proceedings, proving,
application, duties and rights.

1. Introduction
The CPC allows both the defence

the prosecution, it looks logical, since all actions
of the actors are focused precisely on proving

and the prosecution to initiate the application
of measures to ensure criminal proceedings,
which is one of its most progressive provisions.
However, in addition to initiating the applica-
tion, the actor shall prove the necessity of apply-
ing the measures in question. When this proof
(justification of the necessity) is carried out by
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certain facts, for which they have all the nec-
essary tools at their disposal (the possibility
of giving assignments, instructions, a well-es-
tablished mechanism for such actions, etc.)
However, in addition to the investigator with
the consent of the prosecutor (in accordance
with paragraph 5 of the letter of the High Spe-
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cialised Court of Ukraine No. 223-558,/0/4-13
of 5 April 2013 «On some issues of the exercise
of judicial control by the investigating judge
of the court of first instance over the observance
of rights, freedoms and interests of persons dur-
ing the application of measures to ensure crimi-
nal proceedings» in the absence of the prosecu-
tor's consent (approval), the investigator is not
entitled to apply to the court with a motion for
the application of measures to ensure criminal
proceedings) (Letter of the Higher Specialised
Court of Ukraine On some issues of the exercise
of judicial control by the investigating judge
of the court of first instance over the observance
of the rights, freedoms and interests of individu-
als during the application of measures to ensure
criminal proceedings, 2013) and the prosecu-
tor, the following actors have right to submit
a motion to the investigating judge to apply:
a summons — the suspect, his/her defence
counsel, the victim, his/her representative
(Article 134 of the CPC); a forced appearance
before court — a party to the criminal proceed-
ings, the victim (Article 140(2) of the CPC);
temporary access to things and documents —
parties to the criminal proceedings (Article 160
of the CPC); seizure of property — a civil plain-
tiff (Article 171 of the CPC). The practice of ini-
tiating the application of measures to ensure
criminal proceedings by the defence and other
participants (as opposed to the prosecution) is
not widespread today, since although, according
to part two of Article 22 of the CPC, the parties
to criminal proceedings have equal rights to col-
lect and submit to the court items, documents,
other evidence, motions, complaints, as well as
to exercise other procedural rights provided for
by the CPC (Farynnyk, 2012, p. 4), but there
are a number of legal conflicts and «silences»
in the CPC provisions that do not allow other
parties to the criminal proceedings to act on
an <equal footing» both in the process of collect-
ing evidence in general and in justifying (prov-
ing) the need to apply (or not to apply) meas-
ures to ensure criminal proceedings. Although
the Law of Ukraine «On the Bar and Practice
of Law» allows an advocate to collect informa-
tion about facts that can be used as evidence,
adversariality as a general principle of crimi-
nal proceedings during pre-trial investigation
is not fully implemented, due to a number
of objective and subjective factors (Nykonenko,
2014, p. 10). The imperfection of certain provi-
sions of the CPC, which make it impossible to
fully exercise the rights of the defence counsel,
including the right to collect evidence (Tatarov
and Cherniavskyi, 2015, pp. 77-84), leads to
impossibility of justifying motions for the appli-
cation of measures to ensure criminal proceed-
ings properly.

A number of scholars have considered
the issues related to the participation of the par-
ties to criminal proceedings in proving the need
for application of measures to ensure criminal
proceedings. L. M. Loboiko and O. A. Banchuk
argue that unlike the duty to prove, which con-
sists in proving the guilt of a person in commit-
ting a criminal offence before the court, the bur-
den of proof relates to other circumstances.
Placing the burden of proof on the defence to
prove these circumstances does not contra-
dict the presumption of innocence (Loboiko
and Banchuk, 2014, p. 177). V. V. Vapniarchuk
insists on the need to distinguish and recognise
legal duty and burden of proof as independent
legal phenomena. However, he believes that
the difference between them is that the burden
of proof is not provided by measures of legal
liability, but rather by the interest (rather than
coercion) pursued by the parties in criminal
proceedings (Vapniarchuk, 2017, pp. 351-352).
In fact, this issue is poorly researched and there-
fore of scientific interest.

The purpose of the article is to determine
the correlation between the rights and duties
of the parties to criminal proceedings with
regard to proving the need (or lack thereof) for
application of measures to ensure criminal pro-
ceedings.

2. Principles of the concepts of «duties»
and «rights» of the parties to criminal pro-
ceedings

An important rule (condition for
the legitimacy) of the application of measures
to ensure criminal proceedings is the «duty»
of proving, which, in accordance with the pro-
visions of the CPC, is imposed on the investi-
gator and the prosecutor, and in some cases
(although this is not provided for in part three
of Article 132 of the CPC) — on the party to
the criminal proceedings that files the motion.
In this context, it should be noted that in
the vast majority of cases, it is the investiga-
tor and the prosecutor that are responsible for
proving to the investigating judge and the court
the existence of grounds for applying measures
to ensure criminal proceedings, and therefore
they shall justify the need to apply a particular
measure. In this case, it is the duty of the prose-
cution to prove the necessity of applying meas-
ures to ensure criminal proceedings.

However, before describing it, two
terms should be correlated: «duty to proves
and «burden of proof», enabling to clearly define
the actors of the respective duty and burden in
criminal proceedings. The analysis of doctri-
nal sources in this regard enables to agree with
those scholars who argue for the position of dis-
tinction between these legal phenomena. When
distinguishing between these categories, a num-
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ber of scholars proceed from the subject matter
of proving, justifying their opinion by the fact
that the burden of proof in criminal proceedings
is a legal phenomenon, implying the procedural
need of a certain actor of proving to defend its
legal position with positive and objectively
achievable statements, due to the interest
of the procedural need (Vapniarchuk, 2017, pp.
351-352). This scientific position is worth sup-
porting and can be extrapolated with regard to
proving the necessity of applying measures to
ensure criminal proceedings.

The literature review reveals that the leg-
islator has established a rebuttable presump-
tion against the use of measures to ensure
criminal proceedings (Kivalov, Mishchenko,
Zakharchenko, 2013), which is associated
with the assumption that the effectiveness
of criminal proceedings can be achieved without
the use of these measures. That is why the bur-
den of proof in this case is defined as the need for
the investigator, prosecutor to provide appropri-
ate, admissible, reliable and sufficient evidence
that the application of a measure to ensure crim-
inal proceedings is necessary to ensure the effec-
tiveness of criminal proceedings (Hloviuk,
2013, pp. 84—89). We advocate this but consider
it appropriate to once again emphasise that it is
the responsibility of the prosecution to prove
the necessity of applying measures to ensure
criminal proceedings (as well as extending their
validity). In this context, it is worth referring
to the ECHR case-law, according to which
placing the burden of proof on the detainee
in such matters amounts to an inverted rule
of Article 5 of the Convention: a provision that
considers detention an exceptional derogation
from the right to personal freedom, which is per-
missible only in exhaustively listed and clearly
defined cases.

In our opinion, the following provisions
stipulate that the investigator and the prose-
cutor have the duty to prove the circumstances
provided for in part three of Article 132
of the CPC: first, the need to prove the legality
and validity of the respective measure is dic-
tated by the interest of the criminal prosecution
authority in its application; second, the proving
is carried out in the order of using the author-
ity to initiate such a decision (Lastochkina,
2005, p. 7); third, no one has the right to com-
pel the criminal prosecution authority to prove;
fourth, refusal to prove or improper proving
does not entail sanctions against the investi-
gator or prosecutor, but it also does not allow
them to achieve the desired result — to apply
measures to ensure criminal proceedings.

The literature review reveals that the duty
to prove is logically conditioned by the follow-
ing circumstances: first, it is the investigator
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who directly conducts the pre-trial investiga-
tion, as well as the prosecutor who is entrusted
with procedural guidance of the pre-trial inves-
tigation, should not only determine the need
to apply measures to ensure criminal proceed-
ings, but as the actors most aware of the actual
grounds for their application, provide the court
with relevant arguments confirming such
a need, and persuade it to make the appropri-
ate procedural decision (issue a ruling); second,
the value of the judicial procedure for deciding
on the application of these measures, in par-
ticular, is that, being independent and impar-
tial, the court issues a ruling based on its own
conviction that there are sufficient grounds for
this, which is the result of the investigation
of the circumstances and evidence provided
by the parties (Bandurka, Blazhivskyi, Burdol,
Farynnyk, 2012).

In this aspect, the perspective that if
the duty of the investigator or prosecutor to
prove to the investigating judge the existence
of grounds for the application of measures to
ensure criminal proceedings is legally bind-
ing, it effectively eliminates the possibility
of these persons filing an unreasonable motion
with the investigating judge deserves support,
as in this case, the initiative itself is levelled
and the court's decision is quite predictable not
in favour of the initiator of the motion (Hro-
shevyi, Tatsii, Tumaniants, 2013, pp. 259-260).
Another thing is that, according to law enforce-
ment practice, cases of filing ungrounded «initi-
atives» are not uncommon and, unfortunately,
the burden of proof is not currently correlated
with the justification of the relevant motion.
However, this is another aspect of this issue,
which concerns the legal consciousness of both
the prosecution and the investigating judge,
whose exclusive competence is to decide on
the application of measures to ensure criminal
proceedings during the pre-trial investigation.

3. Particularities of the duty of the burden
of proof in criminal proceedings

Good faith fulfilment of the burden of proof
a priori requires the initiator of the motion,
the prosecutor, to personally participate in
the court hearing on the motion. Therefore,
the failure of the investigator or prosecutor to
appear at the hearing of the motion, in our opin-
ion, is in fact a failure of these entities to fulfil
their duty to prove the circumstances justifying
the need to apply the relevant measure to ensure
criminal proceedings. This, in turn, deprives
the investigating judge of the opportunity to
fully and comprehensively clarify the set of cir-
cumstances with which the law relates the deci-
sion on their application. If the investigator or
prosecutor fails to appear at the appointed time,
the investigating judges should also reject such
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motions, given that one of the general principles
of criminal proceedings is the adversarial nature
of the parties (Article 22 of the CPC), which
provides for the prosecution and the defence
to independently defend their legal positions,
and the court only creates the necessary con-
ditions for the parties to exercise their proce-
dural rights and fulfil their procedural duties.
Therefore, the prosecution shall ensure personal
appearance and the presentation of relevant evi-
dence (Chvankin, 2014).

In addition, it is even provided for by
the Convention for the Protection of Human
Rights and Fundamental Freedoms (Law
of Ukraine On the Ratification of the Con-
vention for the Protection of Human Rights
and Fundamental Freedoms of 1950, the First
Protocol and Protocols Nos. 2, 4, 7 and 11 to
the Convention, 1997) that the presumption
in favour of liberty (Article 5) is underlined
by the imperative requirement to ensure that,
firstly, deprivation of liberty is no longer than
absolutely necessary and, secondly, that it is
returned immediately if it is unjustified. The
second requirement is evidenced by the pro-
vision that anyone deprived of his or her lib-
erty has the right to a trial. This indicates that
the burden of proof is on those who deprived
a person of their liberty: they shall prove not
only that powers to apply this measure are
within the context of one of the grounds spec-
ified in Article 5 of the Convention, but also
that its application was lawful under the spe-
cific circumstances of the deprivation of liberty.
Such a burden inevitably means that those who
may exercise powers that may result in depriva-
tion of liberty shall conduct a critical analysis
of the situation in order to ensure that the limits
set by the law are always respected in the actual
exercise of these powers (Kononenko, 2012, pp.
127-131). The question of the respective «duty
to refute» the arguments of the investigator or
prosecutor by the defence remains open, since
the CPC of Ukraine, Article 132, part 5, does
provide that «when considering the application
of measures to ensure criminal proceedings,
parties to criminal proceedings should present
to investigating judge or court evidence on cir-
cumstances to which they refer.» However, does
this mean that the duty to prove is shifted to
the defence (Bushchenko, 2017)? In our opin-
ion, in this particular case, it is not a duty to
apply measures to ensure criminal proceedings,
and the driving force should be interest. That
is, if the prosecution is interested in applying
measures to ensure criminal proceedings, it is
the prosecution that should initiate and collect
the necessary arguments to make a decision
on their application. If the defence is inter-
ested in applying (or not applying) measures

to ensure criminal proceedings, it is the defence
that should select the necessary arguments,
and in our opinion, both parties should have
equal opportunities to both collect the necessary
arguments (proof of their position) and prove
them. However, on the part of the defence, this
only concerns proving the absence of the need
for application of measures to ensure criminal
proceedings (and is positioned as an interest,
not a duty), while on the part of the prosecu-
tion, the use of the term «interest» is question-
able, since the actors cannot be interested, but
they shall take all possible measures to prove
the suspect's guilt, so it is necessary to use
the term «duty to prove the need to apply meas-
ures to ensure criminal proceedings. In the light
of this conclusion, the most reasonable position
is that the defence shall not prove the opposite,
and the failure of the investigator or prosecutor
to prove the need to apply a measure to ensure
criminal proceedings entails the rejection
of the motion; this does not apply only to those
measures to ensure criminal proceedings that
the investigating judge has the right to choose
on his/her own initiative: summons, forced
appearance before court, and monetary penalty
(Hloviuk, 2013, pp. 84—89).

Furthermore, it is necessary to conceptually
distinguish between «the party's duty to prove
the circumstances to which it refers» and «the
party's duty to prove the absence of risks that
necessitate the application of the measure»
(Bandurka, Blazhivskyi, Burdol, Farynnyk,
2012), as the party shall prove that the circum-
stance to which it refers exists but does not
have to prove that this circumstance excludes
any risk. This latter is not a circumstance within
the meaning of Article 132 of the CPC but is
the subject of judicial review. The presence or
absence of a risk, as well as the possibility or
impossibility of preventing such a risk, are not
circumstances in this sense. While the rule
of Article 132 of the CPC applies in the former
case, it does not in the latter. The duty to prove
the risks and necessity of detention always
remains with the prosecutor, as the defence
always has the presumption of liberty, as set out
in Article 29 of the Constitution and Article 5
of the Convention (Bandurka, Blazhivskyi, Bur-
dol, Farynnyk, 2012).

However, for example, when considering
a motion for temporary access to items and doc-
uments, it becomes necessary (and therefore
the prosecution is obliged) to prove that there
are suflicient grounds to believe that the «nec-
essary» items or documents are or may be in
the possession of the relevant individual or legal
entity; by themselves or in combination with
other items and documents of the criminal pro-
ceedings, in connection with which the motion
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is filed, are essential for establishing important
circumstances in criminal proceedings; do not
constitute or do not include items and doc-
uments containing a secret protected by law,
the duty to prove is on the party to the crimi-
nal proceedings (Article 163 of the CPC). Sim-
ilarly, when considering the motion of a party
to criminal proceedings on a forced appear-
ance before court during proceedings, the duty
to prove the motion's validity should be on
the party filing it. In our opinion, in this con-
text, the defence should prove the need to
apply measures to ensure criminal proceedings,
since it (the burden of proof) is provided not
by measures of legal liability, but by the inter-
ests of the defence, which are the driving force
in determining the form of legal conduct by its
actors. Moreover, the burden of substantiating
the circumstances that preclude the applica-
tion of criminal proceedings cannot be placed
on the defence: otherwise, it would contradict
the principle of the presumption of innocence.
If the defence party refers to circumstances that
preclude the application of criminal proceed-
ings, they shall also provide the investigating
judge or court with evidence of the circum-
stances to which they refer (Hloviuk, 2013,
pp- 84—89).

4. Conclusions

The investigator and the prosecutor are
responsible for proving to the investigating
judge and the court the existence of grounds for
applying measures to ensure criminal proceed-
ings, and therefore they shall justify the need
to apply a particular measure. In this case, it is
the duty of the prosecution to prove the neces-
sity of applying measures to ensure criminal
proceedings. With regard to the defence, in
this context, arguments are made for grant-
ing the right to prove the absence of the need
to apply measures to ensure criminal proceed-
ings, since the burden of proof is not provided
by measures of legal liability, but rather by
the interests of the defence. That is, if the pros-
ecution is interested in applying measures to
ensure criminal proceedings, it is the prosecu-
tion that should initiate and collect the neces-
sary arguments to make a decision on their appli-
cation. If the defence is interested in applying
(or not applying) measures to ensure criminal
proceedings, it is the defence that should select
the necessary arguments, and in our opinion,
both parties should have equal opportunities
to both collect the necessary arguments (proof
of their position) and prove them. However,
on the part of the defence, this only concerns
proving that there is no need to apply measures
to ensure criminal proceedings (and is posi-
tioned as an interest, not a duty). On the part
of the prosecution, the use of the term «inter-
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est» is questionable, since the actors cannot be
interested, but they shall take all possible meas-
ures to prove the suspect's guilt, so it is neces-
sary to use the term «duty to prove the need to
apply measures to ensure criminal proceedings.
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OBOB’AA3KU TA ITIPABA CTOPIH KPUMIHAJIbHOI'O ITIPOLIECY
MO0 3ACTOCYBAHHA 3AXO/IB 3ABE3IIEYEHHA KPUMIHAJIBHOI'O
INPOBA/IZREHHA

Auoranisi. Mema. Metoto cTaTTi € BUSHAUEHHSI CIIBBIIHONIEHHST 1IpaB Ta 000B’A3KIB CTOPIH KpUMi-
HAJIbHOTO MPOIECY CTOCOBHO MOBEACHHS HeoOXimHocTi (abo BiZACYTHOCTI HEOOXiAHOCTI) 3aCTOCYBaHHS
3axojliB 3abe3nedeHns] KPUMIHATIBLHOTO [PoBajiKeHHsl. Peyavmamu. Y cTarTi po3risila€ThCsl CIiBBi/-
HOIIEHHS TIpaB Ta 000B’I3KIB CTOPIH KPUMIHAIBHOTO MPOLECY MO0 A0BEIeHHs HEOOXIIHOCTI 3aCTOCy-
BAHHS 3aX0/[iB 3a6€31eUYeHHS KPUMIHAIBHOTO [IPOBAIKEHHS. 3a3HAUEHO, 110 JI0Ka3yBaHHSI [IEPeJ] CIiUUM
CYJIIEI0, CY/IOM HASIBHOCTI IJICTaB 3aCTOCYBAHHS 3aX0/IiB 3a0€3MeueHHs] KPUMIHAIBHOTO POBAJIKEHHST
MOKJI/IEHO Ha CJIZYOTO Ta POKYPOPA, Y 3B'I3KY 3 YNM BOHM OBUHHI OOTPYHTYBaTH HEOOXIHICTh 3aCTO-
CyBaHHs1 TOTO UM IHIIOTO 3aX0/ty. Y [[bOMY Pasi HIeThcst PO 000B 30K [0Ka3yBaHHsI CTOPOHOI0 OOBUHY-
BaueHHsT HEOOXIIHOCTI 3aCTOCYBAHHST 3aXO0/IiB 3a0e3MeueH s KPUMIHATIBHOTO TIPOBa/KeHHsL. Buchoeku.
CTOCOBHO CTOPOHM 3aXHCTY B I[bOMY KOHTEKCTi HABOJSATHCS JTOBOJIM ITIOJI0 HAJIAHHST MPaBa JI0Ka3yBaHHS
BiICyTHOCTI HEOOXIZHOCTI 3aCTOCYBAHHS 3aXO/iB 3a0e3MeYeHHs KPUMIHAIBHOTO MPOBAKEHHSI, OCKIJIb-
KU TSTAp J0Ka3yBaHHs 3a0€3MeUyEThCS He 3aX0/IaMU I0PU/IIYHOI BiIIIOBIATBHOCTI, a caMe iHTepecaMu
zaxucty. To6TO SIKIIO y 3acTOCYBaHHI 3aX0/1iB 3a0e3eYeHHs KPUMiHATBHOTO [POBAJUKEHHS 3alliKaBeHa
CTOpOHA 0OBUHYBAYEHHs, caMe BOHA TIOBMHHA OyTH IHiI[iaTOpOM Ta 3iGpati HeoOXiAHI JOBOAM s IPHU-
HHATTS pilleHHsT Tpo X 3acTocyBamus. SIKiio y 3actocysamni (abo He 3acTocyBamHi) 3ax0/1iB 3abesre-
YeHHsI KPUMIHAIBHOTO MPOBA/KEHHsI 3al[iKaBJieHa CTOPOHA 3aXMCTY, TO caMe BOHA MOBMHHA IigiOpaTu
HeoOXiHI apryMeHTH, i, Ha HalLy ayMKY, OOMIBI CTOPOHM TTOBUHHI OYTH PiBHI y MOXKIMBOCTI SIK 3ibpaTu
HeoOXiHi aprymMmenTy (10Ka3u CBOEI M03uMIil), Tak i qoBectu ix. Ajie 3 60Ky CTOPOHM 3aXHCTY 1€ CTOCY-
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€ThCsI JIHIIE JIOBEJIEHHST BIZICYTHOCTI HEOOXIZHOCTI 3aCTOCYBAHHSI 3aX0/1iB 3a0€e3IeYeH s KPUMiHATIBHOTO
HpOBaKeHHs (i MO3UITOHYETHCST SIK 3aIIKABJIEHICTD, a He 000B's130K). A 3 GOKY CTOPOHH OOBHHYBaYeH-
HsI CYMHIBHUM BHIJISIIA€ BUKOPUCTAHHS TEPMiHA «3aIIKABIEHICTh», OCKIILKY Cy6'€KTH He MOXKYTH OyTH
3alliKaBJieHi, a BOHH caMe 3000B’si3aHi IPUITHATH BCI MOKJIMBI 3aX0/H JIJIsT JIOBEJIEHHsT BIHU T1i/[03PIOBa-
HOTO, TOMY HEOOXI/IHIM € BHKOPHCTAHHST TepMiHa caMe «000B'sI30K» I0BECTH HEOOXIIHICTD 3aCTOCY BAHHS
3aX0j1iB 3a0e311eYeHHs KDUMIHAIBHOTO [IPOBA/IKEHHSI.

KitiouoBi cioBa: kpuMiHaibHe POBA/PKEHHS, 3aX0A1 3a0e3MeYeH s, CTOPOHU KPUMiHAIBHOTO MPO-
11eCy, IOBE/ICHHST, 3aCTOCYBaHHs1, 000B'I3KH Ta TIPaBa.
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PARTICULARITIES OF OBTAINING AND
POTENTIALS OF USING COVERTLY OBTAINED
INFORMATION IN CRIMINAL PROCEEDINGS

Abstract. Purpose. The purpose of the article is to determine the ways of legal justification for
the use of covertly obtained information in criminal proceedings. Results. The article reveals that
the search and cognitive capabilities of covert investigative (search) actions are important for establishing
the circumstances of criminal offences and solving other tasks of criminal proceedings, however, since
the introduction of this institution in criminal proceedings, a number of problematic issues have emerged
regarding the use of information obtained as a result of covert investigative (search) actions (which is
actually covertly obtained information) in criminal proceedings. There is an ambiguous attitude towards
the legislator's interpretation of the equivalence of the results of covert investigative (search) actions to
theresults of investigative (search) actions. The investigating judge shall consider the motion in accordance
with the requirements of Articles 247 and 248 of this Code and shall reject it unless the prosecutor, inter
alia, proves the legality of obtaining the information and the existence of sufficient grounds to believe that
it indicates the detection of signs of a criminal offence. Conclusions. It is proved that the results of covert
investigative (search) actions shall be verified and confirmed by public investigative (search) actions. The
procedural form of public investigative (search) actions, during which information confirming the results
of covert investigative (search) actions is obtained, will compensate for vagueness of the procedural form
of covert investigative (search) actions, which is objectively necessary for the effective conduct of covert
investigative (search) actions. Therefore, the final assessment of the results of covert investigative (search)
actions to decide whether to use them as evidence in the pre-trial investigation is possible only after
their verification and confirmation based on the results of other procedural actions (covert investigative
(search) actions, investigative (search) actions, etc.) A specific and mandatory condition for the use
of information obtained during a covert investigative (search) action as evidence in adversarial criminal
proceedings is the removal of the secrecy stamp from its protocol and annexes thereto, as well as from
the petition and procedural decision on its conduct.

Key words: criminal proceedings, covert investigative (search) actions, information, covert obtaining,
use.

1. Introduction

One of the key structural changes in
the pre-trial investigation of crimes that had
a significant impact on the transformation
of the criminal proceedings paradigm was
the inclusion of covert investigative (search)
actions (CISA) in its structure, which almost
completely replaced operative-search activi-
ties from the pre-trial investigation stage. This
was made possible primarily due to the growing
global awareness of the problem of determining
the most effective means of criminal prosecu-
tion for grave and exceptionally grave crimes.
The modern toolkit of procedural activities

© A. Shevchyshen, 2023

of investigators has been significantly expanded
by CISA, as operative-search activities, rela-
tively speaking, have become part of criminal
procedural activities for pre-trial investigation
of crimes, and therefore, the following terms
have been introduced: investigative (search)
and covert investigative (search) actions.
The search and cognitive capabilities of CISA
are important for establishing the circum-
stances of criminal offences and solving other
tasks of criminal proceedings. However, since
the introduction of this institution in criminal
proceedings, a number of problematic issues
have emerged regarding the use of information
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obtained as a result of CISA (which is actually
covertly obtained information) in criminal pro-
ceedings.

According to M.A. Pohoretskyi, covert
investigative means are key in the world practice
of law enforcement bodies, as they are responsi-
ble for solving and investigating more than 85%
of grave and exceptionally grave crimes (Poho-
retskyi, 2016). D.B. Serheieva argues that: covert
investigative (search) actions, on the one hand,
have the same epistemological nature and algo-
rithm of implementation as eponymous search
operations, since they are carried out using iden-
tical methods of cognition of the crime event,
under the same secrecy regime. However, covert
investigative (search) actions and search opera-
tions differ significantly in terms of their scope
and legal regime by: the purpose and objectives
of the conduct; the factual and legal grounds for
the conduct; the legal status of the actors of their
conduct (even if conducted by operational
officers, they enjoy the rights of an investigator),
and accordingly, the nature of legal relations
arising in the course of their implementation;
the procedural significance of the results obtained,;
the object, forms and methods of departmental
control and prosecutorial supervision over their
implementation (Serheieva, Pohoretskyi, 2014).

M. Shumylo believes that the current CPC
of Ukraine lacks effective mechanisms to ensure
that reliable results are obtained in the course
of CISA (Shumylo, 2013).

Therefore, it can be stated that the problem-
atic issues of using the results of CISA in crim-
inal proceedings are not sufficiently developed,
do not lose their relevance and are of interest
for research.

The purpose of the article is to deter-
mine the ways of legal justification for the use
of information obtained covertly in criminal
proceedings.

2. General principles of covertly obtained
information in criminal proceedings

When considering the informational capa-
bility of CISA in criminal proceedings, it is
necessary to highlight a number of problem-
atic issues related to both the conduct of CISA
and the use of its results in criminal proceedings.

When investigating a crime, the investiga-
tor and the prosecutor, who is the procedural
supervisor in criminal proceedings, should
allow for that in practice there is an ambiguous
attitude towards the legislator's interpreta-
tion of the equivalence of the results of CISA
to the results of investigative (search) actions.
M. Shumylo argues that, unfortunately, the new
law, in addition to the good intentions of its
makers, provides volens nolens for the possibil-
ity of very real abuses, for example, the poten-
tial criminality «inherent» in the procedures for
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inspecting inaccessible places, housing or other
property of a person, exercising control over
the commission of a crime, etc. This poses a seri-
ous threat to the rights and freedoms of indi-
viduals, the legitimacy and fairness of justice,
so in our realities, the role of the procedural
form should not be underestimated, especially
where there are significant risks of human
rights violations and falsification of evidence
(Shumylo, 2013). It should be noted that sim-
ilarly D.B. Serheieva (2014) underlines this
in the context of identifying and analysing
the content of problematic aspects of using
the results of information retrieval from trans-
port telecommunication networks as evidence
in criminal proceedings, and N.V. Hlynska,
L.M. Loboiko and O.H. Shylo (2015) high-
light corruption factors of the criminal proce-
dural legislation of Ukraine. Developing his
perspective, M. Shumylo proposes to enshrine
in Article 256 of the CPC of Ukraine the rule
that the results of CISA may be recognised as
evidence if they are confirmed by a sufficient
set of evidence obtained from independent
sources during public investigative (search)
actions (Shumylo, 2013). In general, we agree
with M. Shumylo that it would be advisable to
clarify the provisions of Article 256 of the CPC
in terms of strengthening the guarantees of pro-
tection of rights and freedoms of a person dur-
ing covert investigative (search) actions, but
we cannot support his proposal to introduce
the term <«interdependent source of evidence»
because we expect that if it is introduced into
the CPC of Ukraine in the absence of its defi-
nition in the current CPC of Ukraine and in
the theory of evidence, the question will raise
in practice regarding the correlation between
the interdependence of sources of evidence
and the legislator's requirement in the CPC
of Ukraine, Article 94, part 1, to assess the total-
ity of the evidence collected in terms of their
interconnection. Through information about
the circumstances of the criminal offence
and the persons involved, which are mutually
confirmed from different sources, the relation-
ship between these sources of evidence is formed.
In this regard, the Plenum of the Higher Spe-
cialised Court of Ukraine in its Resolution No.
3 of June 03, 2016 «On review of the practice
of consideration of criminal proceedings regard-
ing crimes against life and health of a person»
states that evidence should be based on a set
of signs or irrefutable presumptions that are
sufficiently weighty, clear and consistent with
each other, and in the absence of such signs, it
cannot be stated that the guilt of the accused
has been proved beyond reasonable doubt. Rea-
sonable doubt is a doubt that is based on certain
circumstances and common sense, arises from
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a fair and balanced consideration of all relevant
and admissible information recognised as evi-
dence, or from the absence of such information,
and is such that it would make a person abstain
from making a decision in matters of impor-
tance to him or her (Resolution of the Plenum
of the Higher Specialized Court of Ukraine on
consideration of civil and criminal cases «On
review of the practice of consideration of crim-
inal proceedings regarding crimes against life
and health of a person», 2016).

We believe that the results of CISA shall be
verified and confirmed by public investigative
(search) actions. The procedural form of pub-
lic investigative (search) actions, during which
information confirming the results of covert
investigative (search) actions is obtained, will
compensate for the lack of clarity of the pro-
cedural form of covert investigative (search)
actions, which is objectively necessary for
the effective conduct of CISA.

We argue that such a statutory require-
ment will not reduce the evidentiary value
of the records of CISA, audio or video record-
ings, photographs, and other results obtained
through the use of technical means, objects
and documents seized during such actions or
copies thereof, but on the contrary, will deepen
the level of public trust in CISA and signifi-
cantly reduce the risks of abuse by persons car-
rying out such procedural actions. The excep-
tional nature of CISA as a means of collecting
evidence also requires special requirements
for verification of their results. To resolve this
issue, it would be possible to go another way:
to detail the legal regulatory framework for
the procedural form of conducting certain
CISA by enshrining the methods of their con-
duct in the CPC of Ukraine. However, this will
significantly reduce the effectiveness of the use
of these exceptional means of collecting evi-
dence, as well as search operations identical to
them in terms of their epistemological nature,
which, in turn, will have an extremely negative
impact not only on the ability of law enforce-
ment bodies to detect and stop crimes, but also
on ensuring the national security of our State.

Therefore, we propose to make the follow-
ing amendments and additions to the CPC,
Article 256, part 1: «1. Records on covert inves-
tigative (search) actions, audio or video record-
ings, photographs, other results obtained through
the use of technical means objects and documents
seized during such actions or copies thereof, may
be used in proving, provided that they are con-
Jfirmed by a sufficient set of evidence obtained
in the course of investigative (search) actions
and the procedure for conducting covert investi-
gative (search) actions complies with the require-
ments of this Code.»

3. Prospects for improving the regula-
tory framework for using the results of covert
investigative (search) actions

The title of Article 257 of the CPC
of Ukraine states that the results of CISA may
be used for purposes other than those provided
for in Article 256 of the CPC of Ukraine. The
analysis of the text of this article shows that
one of the purposes is to use information on
signs of a criminal offence obtained as a result
of conducting a criminal investigation only
in another criminal proceeding (which is not
being investigated in this criminal proceed-
ing) (the CPC, Article 257, part 1). Such
information transmitted to another criminal
proceeding, in accordance with the procedure
set out in the CPC of Ukraine, Article 257,
paragraphs 1, 2, in turn, is used in this criminal
proceeding in accordance with the provisions
of Article 256 of the CPC of Ukraine. In other
words, the legislator has actually determined
that the results of CISA can only be used in
proving. Article 257 of the CPC does not con-
tain any direct regulatory provisions on the use
of information obtained in the course of CISA:
to search for a person or to establish the loca-
tion of objects, money, valuables. Although
such a possibility can be seen from the provi-
sions of the CPC, Article 249, part 4, which
states that for the purpose of CISA, which is
conducted to establish the location of a person
hiding from the pre-trial investigation author-
ities, investigating judge or court, and is
declared wanted, it may continue until the per-
son's whereabouts are established, as well as
the CPC, Article 269-1, part 1, which states
that bank account monitoring is conducted to
find property subject to confiscation or spe-
cial confiscation in criminal proceedings under
the jurisdiction of the NABU.

Since these actions coincide with the objec-
tives of criminal proceedings, and moreover,
their conduct, allowing for the information
already obtained, is much more effective (and
in some cases, even necessary) for the search for
a person, objects, etc., the question of an appro-
priate regulatory framework arises.

We propose to amend and supplement
the CPC, Article 257, paragraphs 1 and 2, and to
set it out in the following wording:

«1. The results of covert investigative (search)
actions may be used to search for persons or prop-
erty subject to confiscation or special confiscation
in criminal proceedings in the course thereof they
are conducted.

2. If the conduct of a covert investigative
(detective) action resulted in finding signs
of a criminal offence which is not the subject
of the criminal proceedings concerned, or in
obtaining data on a wanted person or property
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subject to confiscation or special confiscation in
another criminal proceeding, the information
obtained may be used in another criminal pro-
ceeding only on the basis of a ruling of the inves-
tigating judge, made on a motion of the public
prosecutor.

The investigating judge shall consider
the motion in accordance with the require-
ments of Articles 247 and 248 of this Code
and shall reject it unless the prosecutor, inter
alia, proves the legality of obtaining the infor-
mation and the existence of sufficient grounds
to believe that it indicates the detection of signs
of a criminal offence.

3. The information obtained as a result
of covert investigative (search) actions is trans-
mitted only through the prosecutors> (Shevchy-
shen, 2016).

To sum up, the final assessment of the results
of CISA for use as evidence in criminal pro-
ceedings is possible only after their verification
and confirmation based on the results of other
procedural actions (Shevchyshen, 2016). Fur-
thermore, prosecutors and investigators should
do so on the basis of not only the provisions
of the CPC of Ukraine, but also the decisions
of the European Court of Human Rights in spe-
cific cases on these issues.

4. Conclusions

The results of CISA shall be verified and con-
firmed by public investigative (search) actions.
The procedural form of public investigative
(search) actions, during which information
confirming the results is obtained, will compen-
sate for the lack of clarity of the procedural form
of covert investigative (search) actions, which
is objectively necessary for the effective conduct
of CISA.

The procedural form of public investi-
gative (search) actions, during which infor-
mation confirming the results of CISA is
obtained, will compensate for vagueness
of the procedural form of covert investigative
(search) actions, which is objectively neces-
sary for the effective conduct of CISA. There-
fore, the final assessment of the results of cov-
ert investigative (search) actions to decide
whether touse them as evidencein the pre-trial
investigation is possible only after their veri-
fication and confirmation based on the results
of other procedural actions (covert investiga-
tive (search) actions, investigative (search)
actions, etc.) A specific and mandatory condi-
tion for the use of information obtained dur-
ing a covert investigative (search) action as
evidence in adversarial criminal proceedings
is the removal of the status of classified infor-
mation from its records and annexes thereto,
as well as from the motion and procedural
decision on its conduct.
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OCOB/IUBOCTI ONEPKAHHA TA MOK/JINBOCTI BUKOPUCTAHHA
HETJIACHO OJIEP;KAHOI IHOOPMAIIIL Y KPUMIHAJIbHOMY
INPOBA/IZKEHHI

Awuoranisi. Mema. MeTolo cTarTi € BUSHAYeHHsI CII0CO0iB IIPAaBOBOTO OOIPYHTYBAaHHS BUKOPUCTAHHS
iHdopMaltii, OTpUMaHOI HETJIACHUM NIJIIXOM, Y KPUMIHAJIBHOMY 11POBa/UKeHHI. Pe3ynvmamu. Y crarti
3a3HAYEHO, 1[0 MOIITYKOBO-Mi3HABAIbHI MOKIMBOCTI HETJIACHUX CJTIYMX (PO3IIYKOBUX ) /Iill MAIOTh BEJIH-
Ke 3HaYeHHsI JIJIs BCTAHOBJIEHHsI 00CTaBYH 1O/l KpUMIHAIBHUX IIPABOIOPYIIEHb Ta BUPIIEHHS THIINX
3aB/IaHb KPUMIHAJIBHOTO IIPOBA/PKEHHS, aJie 3a 1epiojl Bijl yBeJleHHs 3a3HaYeHOr0 IHCTUTYTY Y KpUMiHAJIb-
HUIT TPOTIEC BUOKPEMIIACST HU3KA TPOOJIEMHUX TINTaHb CTOCOBHO BUKOPHCTAHHS iH(bOpMAIii, OTpUMaHoi
y pe3yJbTaTi MPOBe/IeHHsT HeTJIAaCHUX CTITYNX (PO3NIYKOBUX) Aill (KA, BJIacHe, i € HEIJIacHO ofiepka-
HOIO iH(OpMAaIli€0) y KpuMiHaibHOMY TpoBa/pKeHHi. CHOCTEPIraeThesl HEOTHO3HAYHE CTABJIEHHS TI[0/10
BU3HAUEHHST 3aKOHOJABIIEM PIBHO3HAYHOCTI Pe3YJbTaTiB HErJACHUX CHAuuX (PO3NIYKOBUX) il /10
pe3yabTaTiB caiuux (po3nrykosux) Ail. Crimdamii cyais po3Tsaae KIOTOTAHHS 3TiTHO 3 BUIMOTAMH CTa-
teit 247 ta 248 1poro Koziexcy i BiIMOBIISE y #0T0 3310BOJICHHI, SIKIIO TPOKYPOP, OKPIM iHIIIOTO, HE 10Be-
Jle 3aKOHHICTh OTPUMaHH iH(hOPMAIIi] Ta HASBHICTh IOCTATHIX TICTaB yBaXKaTH, 1[0 BOHA CBiTYUTH PO
BIIBJICHHSI 03HAK KPUMIHATBHOTO MPABONOPYIIeHHs. Bucnosxu. [loBeneHo, Mo pe3ysTaTH HerJIaCHIX
catirunx (PO3IIYKOBUX) i IIOBMHHI OyTH 000B’13K0BO TIePeBipeHi Ta MiATBEPIKEH] TIACHUMU CJIYMMU
(posmykoBumn) gismu. [Iporecyanpria dpopma rimacHux caigunx (po3NIyKOBUX) [, Mijl 4ac KX OTPH-
MYIOTBCS Bi[OMOCTI, KOTPi Mi/ITBEP/KYIOTh Pe3yIbTaTi HeTJIACHUX CJT/TUnX (PO3IIYKOBUX) /i, KOMITEH-
cyBarume 00’€KTUBHO HEOOXIHY JUist e(DeKTUBHOTO IIPOBEIEHHS HEMJIACHUX CJIAUnX (PO3IIYKOBHUX) Aiii
HEYiTKiCTh TIpoliecyanbHoi hopmu ix mpoBeents. ToMmy KiHIleBa oIfiHKa pe3yJbTaTiB 3/1iHCHEHHST HeTIac-
HUX CTiUNX (PO3NIYKOBUX) /il /71T HPUHHSTTS PillleHHsT 010 BUKOPUCTAHHS X y I0Ka3yBaHHI TIijT 4ac
JIOCY/IOBOTO PO3CJI/[yBaHHSI MOSKJINBA JIMIIE MIC/Is iX epeBipKu Ta MiAITBep/UKEeHH 3a MiICyMKaMU 1HIITNX
TIpollecyasbHUX il (HETJTACHUX CIiTInX (PO3UIYKOBUX), CTIAUNX (PO3NTYKOBUX ) fiii To1ro). Crrerdiv-
HOIO Ta 000B’SI3KOBOIO YMOBOIO /ISl BUKOPUCTAHHS BIZIOMOCTEIT, OJlepKaHuX TIiJI Yac HerJacHoi cJiiauol
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CURRENT DIRECTIONS FOR THE IMPROVEMENT
OF PROSECUTORIAL ACTIVITIES IN UKRAINE

Abstract. Purpose. The purpose of the article is to identify directions for the improvement
of prosecutorial activities. Results. It is determined that the very concept of prosecutors' liability embodied
in the new law needs to be improved. It seems that the regulatory mechanism for only disciplinary liability
of prosecutors at the level of the basic law calls into question the existence of legal grounds for bringing
prosecutors to other types of legal liability. Therefore, we believe that it is necessary to provide for a general
section on «Prosecutors' Liability» and to state that they bear criminal, administrative, civil, disciplinary
and material liability. In terms of exercising supervisory powers over persons held in places of apprehension,
prosecutors have the authority to supervise the execution of court decisions in criminal proceedings, as well
as the application of other coercive measures related to the restriction of personal liberty of citizens. To
increase the effectiveness of supervision, the law should clearly define the grounds for the prosecutor to submit
certain acts of prosecutorial response to identified violations of the law in penal institutions. Conclusions.
It is concluded that liability of prosecutors should be optimised by structuring it in the relevant section
of the basic law and creating a legal framework for delineating all types of liability imposed on prosecutors
by virtue of the provisions of the new law. Moreover, it is important to bring substantive laws establishing
specific corpus delicti into line with the updated legislation governing prosecutorial activities. The key
role of the prosecutor's office in the process of ensuring fundamental human and civil rights, the need to
determine a gradual strategy of transition to a separate, independent prosecutor's office with interests in
ensuring guarantees of equal and objective treatment of everyone who seeks protection from the prosecutor
through the directions for improving the prosecutorial activities. Since prosecutorial activities are the type
of governmental activities, we believe that it is necessary to define key criteria for interaction between civil
society, the state and the prosecutor's office on a partnership basis.

Key words: function, coordination, law enforcement bodies, regulatory framework, public relations.

1. Introduction

The system of prosecution bodies is dynamic,
constantly transforming, improving and requir-
ing changes in its regulatory and legal support.
Prosecutorial activities are regulated by Law
of Ukraine No. 1697-VII «On the Prosecutor's
Office» of 14 October 2014 (Law of Ukraine
On the Prosecutor's Office, 2014), other laws,
international treaties and agreements, orders
of the Prosecutor General of Ukraine, etc. The
issue of reforming the criminal justice sys-
tem, prosecution authorities and prosecutorial
activities, improving the current legislation
on prosecution, improving law enforcement
and other important issues has been discussed
in academic circles for a long time, and moreo-
ver, the national legislator is actively working
on drafting legislation in these areas. Therefore,
the search for ways to improve the functioning
of the prosecutor's office is carried out simulta-
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neously by a large number of actors, since today,
obviously, the legislation on the prosecutor's
office is not perfect.

2. Justification for the need to reform
the prosecution service

Analysing the concept of «direction», we
note that this concept has a rather large num-
ber of different interpretations. For example,
in one of the dictionaries of the Ukrainian
language, this concept finds its three-dimen-
sional understanding: 1) a line of movement
or a line of location of someone or something;
2) the way of activities, development of some-
one, something; the focus of an action, phe-
nomenon; 3) the focus of thoughts, interests
(Order of the Prosecutor General of Ukraine
on approval of the Regulations on the proce-
dure of internship in the prosecutor's office
of Ukraine, 2009). Instead, the term «improve»
means to make something/someone more per-
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fect, better (Bilodida & Buriachok, 1979).
According to Ye.V. Pohorielov, improvement
of the regulatory mechanism is the activities
of the competent state authorities to maintain
the quality of the legal framework (quality
of its content and form) in accordance with
the needs of development of social relations,
aimed at ensuring the effectiveness of regula-
tory mechanism (Pohorielov, 2007). The com-
prehensive analysis of these concepts enables to
state that the regulatory mechanism for pros-
ecutorial activities in Ukraine requires signif-
icant reformatting with the use of the content
and essence of the basic concepts. Since the fea-
tures of the direction for improving the regula-
tory mechanism are the presence of a clear goal,
legal security, certainty of the latest approach
to the regulatory mechanism, and deepening
trends towards updating the legal framework,
the analysis of the above positions, allowing for
their essential characteristics, enables to define
the direction of improving the functioning
of the prosecutor's office as a way of developing
the regulatory mechanism for the prosecutor's
office aimed at achieving the results of transition
to an optimised organisational, legal and func-
tional structural features of the prosecutor's
office.

Relying on the analysis of the essential char-
acteristics of the basic concept, we believe that
it is necessary to consider the system of areas for
improvement of legislation in a holistic manner,
considering the features identified above:

1. Establishment of legal mechanisms to
implement general supervision in certain specific
areas, along with its general abolition (amend-
ments to the Law of Ukraine «On the Prosecu-
tor's Office» to extend general supervision to
the area of access to public information, citizens'
appeals, protection of state secrets, etc.);

2. Improvement of the procedure for
selection, appointment, promotion and trans-
fer of prosecutors, as well as improvement
of the procedure for their disciplinary liability
(defining the criteria of «moral and business
qualities», differentiating between types of lia-
bility);

3. Establishment of public control over
prosecutorial activities (defining in the Section
«State and public control over prosecutorial
activities» of the Law of Ukraine «On the Pros-
ecutor's Office» the powers of the territorial
community to express no confidence in the pros-
ecutor of the appropriate level);

4. ITmprovement of the powers of the prose-
cutor within the scope of pre-trial investigation;

5. Modernisation ~ of  the  functions
of the prosecutor's office in line with the needs
of civil society, including: a) the organisational
structure of the system of prosecutor's offices

of different levels regulated by the legislation
of; b) improvement of the prosecutor's human
rights function; c¢) improvement of the judi-
cial and representative function; d) improve-
ment of supervisory functions; e) improvement
of the public prosecution function; f) improve-
ment of coordination and other functions.

6. Establishment of new requirements for
prosecutors to be held legally liable for offences.

According to L.R. Hrytsaienko, the elimi-
nation of the supervisory function of the pros-
ecutor's office deprives it of supervision not
only over the implementation of laws, but
also over the observance of human and civil
rights and freedoms, thus creating an obstacle
to Ukraine's transformation into a legal State
(Hrytsaienko, 2009). Moreover, S. Kholmes
argues that liberal democratic freedoms can-
not be achieved by simply reducing the powers
of the prosecutor's office. In all Western Euro-
pean countries, the goal of reforming the pros-
ecutor's office is to transfer its powers to other
bodies, including pre-trial investigation bodies,
courts and ombudsmen. However, changes in
criminal procedure legislation alone will not
automatically entail corresponding changes in
the way of thinking, expectations or professional
skills. If an individual finds himself or herself in
a situation where his or her rights are illegally
violated by an official, he or she will be forced to
go to the prosecutor's office rather than to court.
The main reason may be the fact that the first
way is not formally associated with financial
costs, while the second way involves the partic-
ipation of a lawyer, and therefore entails costs»
(Kholms, 2009). Therefore, when applying to
the prosecutor, a person does not need to hire
a representative or another attorney, as these
functions are performed by the prosecutor.
However, when applying to the court, a person
shall pay a court fee and, of course, the best way
out is to choose a trained lawyer to represent
his/her interests.

According to M.I. Mychko, at the stages
of pre-trial investigation, the prosecutor acts
in two ways: on the one hand, he is a guardian
of law and order, and on the other hand, he is
a body for the criminal prosecution of persons
who have committed crimes (Mychko, 2002).

It should be noted that there are no grounds
or provisions in the constitutional and legal
norms that would make it impossible for pros-
ecutors to conduct pre-trial investigations. In
this regard, it is difficult to agree that the inves-
tigation of criminal proceedings by the pros-
ecutor is unconstitutional, as this would call
into question the essence of prosecutorial
supervision in general. Moreover, the national
doctrine has repeatedly determined that from
the perspective of prosecutorial supervision law,
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the prosecutor's authority to personally inves-
tigate criminal proceedings is the highest form
of prosecutorial supervision over the obser-
vance of laws within the pre-trial investigation
(Mychko, 2002).

Another direction for improving the regula-
tory mechanism for the functioning of the pros-
ecutor's office is the modernisation of the func-
tions of the prosecutor's office allowing for
the needs of civil society. The Dictionary of for-
eign words defines «modernisation» as derived
from the French word «modernisation» (updat-
ing) with the meaning: 1) a general name for
trends that are characterised by the rejection
of traditional forms, the search for new prin-
ciples, and a break with realism; 2) updating,
improving, giving a more modern look, process-
ing in accordance with modern requirements;
3) transferring modern concepts, terminol-
ogy, etc. to the concepts of the past (Morozov
and Shkaraputa, 2000).

0O.V. Muza argues that it is required to pro-
vide for a direction of modernisation of the man-
agement work of law enforcement bodies such
as the regulatory framework for the organisa-
tional structure of the system of prosecutor's
offices of different levels in Ukraine (Muza,
2011). In addition, O.F. Yefremov emphasises
that prosecutorial supervision as a special type
of state power in Ukraine should be strength-
ened in the current conditions, and first of all,
in the direction of protection of human and civil
rights and freedoms (Yefremov, 2007).

In connection with the reorientation
of the prosecutor's office from a pre-trial inves-
tigation body to the exercise of procedural con-
trol, it should be noted that the implementa-
tion of the prosecutor’'s human rights function
needs to be improved in this regard. In particu-
lar, Part 5 of Article 208 of the Criminal Pro-
cedure Code of Ukraine (2012) provides that
the prosecutor shall be notified in case of appre-
hension of a person on suspicion of committing
a crime. This implies that the prosecutor does
not have to be notified of the facts of apprehen-
sion of a person for criminal misdemeanours.
In this context, E.F. Iskenderov argues that
the textual interpretation of Part 5 of Article 208
of the CPC of Ukraine enables to conclude that
the requirement to serve the apprehension
report immediately applies only to the per-
son himself, and the prosecutor is stated to be
«sent» the report. Therefore, there should be
a legislative requirement to immediately notify
the prosecutor of the apprehension of a person
on suspicion of committing a criminal offence
(Iskenderov, 2013). The fact that the prosecutor
is not mentioned among the persons who should
be immediately notified of a person being appre-
hended on suspicion of committing a criminal
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offence is generally illogical, since the prose-
cutor shall prove the need to apply measures
to ensure criminal proceedings, one of which
is apprehension, and he/she also personally
applies to the court for permission to apprehend
a person suspected or accused of committing
a criminal offence, for the purpose of bringing
him/her to participate in the consideration
of a motion for a preventive measure in the form
of apprehension, or approves the submission
of such a motion by the investigator or applies
to the court for the application of a preven-
tive measure to the person, apprehended with-
out a warrant for apprehension on suspicion
of a criminal offence or approves the submission
of such a request by the investigator.

In this respect, the prosecutor also has
certain powers that should be distributed in
the human rights field (the prosecutor's duty to
take measures to assist a person in contacting
a defence counsel) (Criminal Procedure Code
of Ukraine, 2012).

Regarding the redistribution of the func-
tional purpose of the prosecutor's powers, Kov-
alova argues that the current Criminal Pro-
cedure Code of Ukraine should provide for
the duty of the prosecutor participating in
the trial and supporting the prosecution to
respond to violations of the law committed by
the participants in the process during the trial
(Kovalova, 2009). We advocate this proposal
and support the expansion of the procedural
powers of the prosecutor in court proceedings
with the indication of the grounds for exercising
his/her powers in the trial.

3. Regulatory and legal framework
for the powers of the Prosecutor's Office
of Ukraine

E.F. Iskenderov suggests that it is advisable
to introduce a special instruction of the Prose-
cutor General on the procedure for registration
of applications and reports of criminal offences
in case of emergency situations, in particular,
due to man-made or natural causes that do not
allow using the Unified Register of Pre-trial
Investigations (Iskenderov, 2013). Further-
more, we advocate this opinion and, relying on
the above analysis, argue that the procedure
for maintaining public prosecution should be
well analysed, thought out, and significantly
improved in view of the needs to ensure human
and civil rights and freedoms within criminal
proceedings. It should also be noted that when
assisting the court in fulfilling the require-
ments of the law on comprehensive, full, objec-
tive and fair (impartial) trial, the prosecutor
shall provide a proper legal assessment of both
the circumstances that incriminate and exon-
erate the participant in the trial. It should be
borne in mind that the prosecutor's exercise
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of human rights powers continues at the stage
of appeal and cassation proceedings.

The exercise of supervisory powers by
the prosecutor's office is also quite important
and requires modernisation in other fields. For
example, the function of control and supervision
implies the exercise of administrative supervi-
sion over persons released from prison by law
enforcement bodies, on the basis of the current
legislation, and the exercise of other control
and supervision powers (Dikhtiievskyi, 2009).
In terms of exercising supervisory powers over
persons held in places of apprehension, prose-
cutors have the authority to supervise the exe-
cution of court decisions in criminal proceed-
ings, as well as the application of other coercive
measures related to the restriction of personal
liberty of citizens. To increase the effectiveness
of supervision, the law should clearly define
the grounds for the prosecutor to submit certain
acts of prosecutorial response to identified vio-
lations of the law in penal institutions.

In this context, the internal affairs bodies do
not comply with the requirements of the Euro-
pean Committee against torture, expressed dur-
ing the last visit of the delegation in October
2014, to immediately end the illegal and long-
term detention of apprehended and arrested
persons in the institutions of the internal affairs
bodies, which may result in the application
of Article 10(2) of the European Convention
for the Prevention of Torture and Inhuman
or Degrading Treatment or Punishment to
Ukraine in the form of a public statement on
the matter.

The unsatisfactory state of compliance
with the laws on the involvement of convicts
in work in penitentiary institutions, which
makes it impossible for them to compensate
for damages and pay alimony, significantly
violates the rights of convicts and the inter-
ests of the state. Therefore, it is necessary to
expand the powers of prosecutors in exercising
the function of supervision over the observance
of laws in the enforcement of court decisions in
criminal proceedings, as well as in the applica-
tion of other coercive measures. According to
Ye.M. Popovych, the prosecutor's office may be
able to increase the effectiveness of this func-
tion by vesting it with the following powers: to
demand explanations for the violations commit-
ted from officials of bodies, penal and other insti-
tutions that enforce court decisions in criminal
proceedings, as well as to conduct inspections;
to immediately stop the unlawful use of special
means (straitjackets, handcuffs, etc.) on persons
held in places of detention; to take measures to
bring to justice those who have violated the law
(Popovych, 2009). In support of this position,
we argue that the following amendments to Law

of Ukraine No. 1697-VII «On the Prosecutor's
Office» of 14 October 2014 (Law of Ukraine On
the Prosecutor's Office, 2014) are required due
to the increase in the effectiveness of prosecuto-
rial supervision in the area under study and will
more reliably ensure compliance with the pro-
cedure and conditions of detention and serving
of sentences by persons in these institutions,
their rights and performance of their duties.

Considering the modernisation of the func-
tion of coordination of law enforcement bod-
ies, we argue that there is currently a problem
of determining the list of bodies covered by
the coordination function of the prosecutor's
office. This list is open-ended, as it applies to «all
other bodies performing law enforcement func-
tions». Moreover, the provision on the inclu-
sion of fishery protection bodies and control
and audit service bodies in this list deserves
justified criticism, since for them the perfor-
mance of law enforcement functions is not
the main activity. In addition to the theoretical
importance, this problem is also of considerable
practical one, since the list of bodies covered by
the coordination function of the prosecutor's
office needs to be improved. We believe it is nec-
essary to provide for a closed list of such bodies
and define their clear functional focus. For such
bodies, the performance of the law enforcement
function should be a priority.

Inouropinion, the next direction of improve-
ment of the functioning of the prosecutor's
office is the establishment of new requirements
for bringing prosecutors to legal liability for
offences. It should be noted that liability as
a social category is the most important measure
ensuring the normal functioning of social rela-
tions.

It should be noted that according to Section
VI of the new basic law, the disciplinary liability
of prosecutors is already regulated by law, not
by the Disciplinary Statute, which is a positive
novelty. However, the title of Section VII of this
law «Dismissal of a prosecutor from office», ter-
mination, suspension of his powers in office is
illogical. It is well known that dismissal is one
of the measures of disciplinary sanction. It is not
clear why the law distinguishes between these
concepts.

Furthermore, the very concept of prose-
cutorial liability embodied in the new law is
rather ambiguous and requires improvement. It
seems that the regulatory mechanism for only
disciplinary liability of prosecutors at the level
of the basic law calls into question the exist-
ence of legal grounds for bringing prosecutors
to other types of legal liability. Therefore, we
believe that it is necessary to provide for a gen-
eral section on «Prosecutors' Liability» and to
state that they bear criminal, administrative,
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civil, disciplinary and material liability.

In addition, it is problematic that the Code
of Ukraine on Administrative Offences cur-
rently defines the offence in Part 2 of Article 15
as follows: «Liability of military men and other
persons subject to disciplinary statutes for
committing administrative offences» (Code
of Ukraine on Administrative Offences,
1984). The sanctions of this article provide for
enhanced liability for such persons. Previously,
before the adoption of the basic law, liability
of prosecutors was covered by Article 15(2)
of the Code of Administrative Offences. How-
ever, this article now needs to be clarified, as
liability of prosecutors is currently regulated
by law. Moreover, the issue of the correlation
between disciplinary and administrative liabil-
ity will be difficult in this case. The grounds for
distinguishing between the criteria for bringing
prosecutors to each type of liability should be
defined at the level of the basic law.

In our opinion, the new provisions of Law
of Ukraine No. 1697-VII “On the Prosecutor's
Office” of 14 October 2014 (Law of Ukraine
On the Prosecutor's Office, 2014) are aimed
at strengthening official discipline and sub-
stantial democratisation of relations between
employees in the prosecutor's office. The latter
is particularly important in terms of reforming
and improving the functioning of the prose-
cution service, as it covers important proce-
dural aspects. All of this calls for the establish-
ment of strong legal guarantees of immunity
of prosecutors from unreasonable and unfair
disciplinary proceedings. According to Rec-
ommendation No. 19 (2000) of the Commit-
tee of Ministers to the members of the Council
of Europe: «States should take effective meas-
ures to ensure that disciplinary proceedings
against public prosecutors are governed by law
and should guarantee a fair and objective eval-
uation and decision which should be subject
to independent and impartial review» (Rec-
ommendation No. 19 (2000) of the Committee
of the Council of Ministers to the member states
of the Council of Europe regarding the role
of the public prosecutor's office in the crimi-
nal justice system: adopted by the Committee
of Ministers of the Council of Europe, 2000).
Relying on the analysis of the content of Law
of Ukraine No. 1697-VII “On the Prosecu-
tor’s Office” of 14 October 2014, it should be
noted that according to Article 20 of this legal
act, «damage caused by unlawful decisions,
actions or inaction of the prosecutor shall be
compensated by the state regardless of his/her
guilt in the manner prescribed by law» (Law
of Ukraine On the Prosecutor's Office, 2014).
However, the Law does not specify what this
liability may be, except for the section on dis-
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ciplinary liability. In practice, prosecutors may
be subject to other types of legal liability. For
example, as can be understood from the provi-
sions of Law of Ukraine No. 266/94-VR «On
the Procedure for compensation for damage
caused to a citizen by illegal actions of bodies
carrying out operational-investigative activ-
ities, pretrial investigation bodies, the prose-
cutor's office, and the court» of 01 December
1994 and Article 20(2) of Law of Ukraine No.
1697-VII “On the Prosecutor's Office” of 14
October 2014 (Law of Ukraine On the Prose-
cutor's Office, 2014), prosecutors may be held
financially liable. Thus, the state compensates
for the damage caused by the prosecutor in
the course of his/her official activities, but
the state has the right to claim back the com-
pensation paid to him/her. It is also clear that
prosecutors can be held criminally and admin-
istratively liable. According to the Note to
Article 364 of the Criminal Code of Ukraine
(2001), prosecutors are officials within
the meaning of this code, and therefore they are
subject to all articles of this legal regulation on
criminal liability of officials. In addition, prose-
cutors can be held administratively liable.

4. Conclusions.

Therefore, we believe that liability of prose-
cutors should be optimised by structuring it in
the relevant section of the basic law and creat-
ing a legal framework for delineating all types
of liability imposed on prosecutors by virtue
of the provisions of the new law.

Moreover, it is important to bring substan-
tive laws establishing specific corpus delicti
into line with the updated legislation governing
prosecutorial activities.

Thus, the key role of the prosecutor's office
in the process of ensuring fundamental human
and civil rights, the need to determine a gradual
strategy of transition to a separate, independ-
ent prosecutor's office with interests in ensur-
ing guarantees of equal and objective treatment
of everyone who seeks protection from the pros-
ecutor through the directions for improving
the prosecutorial activities. Since prosecutorial
activities are the type of governmental activ-
ities, we believe that it is necessary to define
key criteria for interation between civil society,
the state and the prosecutor's office on a part-
nership basis.
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AKTYAJIBHI HAIIPSIMU BAOCKOHAJIEHHSI ®YHKIIIOHYBAHHS
ITPOKYPOPCBROI AIAJbHOCTI B YKPAIHI

Anorauis. Mema. MeToio cTaTTi € BU3HAUEHHS HANPSIMIB YIOCKOHA/IEHHS (DYHKI[IOHYBAHHS TIPOKY-
POpCHKOI mistbHOCTI. Pesyavmamu. Busnaueno, 1o motpedye yaoCKOHANEHHsT caMa KOHIEIIIis Bi/mo-
BiZIa7TBHOCTI TTPOKYPOPCHKIX TPAIiBHUKIB, ITI0 BTiJIeHA Y HOBOMY 3aKOHI. BUIaeThcs, 10 paBoBe pery-
JIOBAHHS JIMIIE AUCIUIIIHAPHOI BiMOBIAAIBHOCTI TIPOKYPOPIB Ha PiBHI 6a30BOTO 3aKOHY CTABUTD TIij|
CYMHIB HAasIBHICTb TIPABOBUX TTiJICTAB JIJIS TPUTSATHEHHS TIPOKYPOPIB /10 iHITUX BUJIIB IOPUIITYHOI Bi/IIOBi-
nanbHocTi. Tomy BBakaeMo, 110 HeoOXiAHO MepeadaunTy 3araibHIi posall «BianosizaabHicTh IPOKYpo-
piB» 1 3a3HAYUTH, 110 BOHU HECYTb KPUMIiHATbHY, a/IMiHICTPATUBHY, IIUBLIbHY, AUCIUIIIHAPHY Ta MaTEPi-
QJIbHY BINOBIZATBHICTD. Y YacTHI 3/[IHCHEHHS HAMJISIOBKX TTOBHOBAXKEHD 32 0COOAMH, 1110 IIepeOyBAIOTH
y MicIsx 11036aBIeHHs BOJI, Y POKYPOPIB HasABHI MOBHOBAyKEHHSI IO/I0 HATJISA/LY 32 BUKOHAHHSIM CY/0-
BUX PillleHb Y KPUMiHAJIbHUX ITPOBA/KEHHSX, a TAKOXK TT1/] 4ac 3aCTOCYBAHHS 1HIITNX 3aXO0/1iB IIPIMYCOBOTO
XapakTepy, MOB’s3aHUX 3 0OMEKEHHAM 0coOMCTOl cBOGOM TpoMasti. Jlust miBuients eekTuBHOCTI
HarJIsiy HeOOXIZHO B 3aKOHI YiTKO c(HOPMYJIIOBATH TICTABY /Il BHECEHHST TIPOKYPOPOM OKPEMUX aKTiB
IIPOKYPOPCHKOTO PearyBaHHs 3a BUSBJICHUMHU TIOPYIIEHHSMM 3aKOHY B YCTAaHOBAX KPUMiHAJIbHO-BHKO-
HaByoi cucremu. Bucnoexu. 3pobiieHo BUCHOBOK, TII0 BiAMOBIAATBHICTb MPOKYPOPIB Mi/JISATAaE ONTHMI3a-
i1 MUIIXOM CTPYKTYPYBaHHS 1i Y BiMOBIHIIT PO3/IiT 6a30BOT0 3aKOHY Ta CTBOPEHHSI IPABOBUX 3aCA/ JIJIsT
PO3MEKYBaHHS BCIX BUJIIB BiIIOBIIAJIBHOCTI, 1O TIOKJIAJAETHCS HA TTPOKYPOPCHKUX TIPAIiBHUKIB Y CUITY
M0JIOKEHb HOBOTO 3aKOHY. Takok BaskJIMBO IIPUBECTH Y BIIOBIJAHICTH aKTH MaTepiaJbHOIO 11paBa, Mo
BCTAHOBJIIOIOTh KOHKPETHI CKJIA/[M TPABOIOPYIIEHD Y 3B’I3KY 3 OHOBJICHHSIM 3aKOHOJIABCTBA, 10 Pery-
JIIOE TIPOKYPOPCHKY AistibHiCTD. Kit0uoBa poJib IPOKYpaTypH MOJSTae y 3a0e31eueHHi OCHOBOIIOJIOKHUX
[paB JIOANHE 1 TPOMASTHIUHA, HEOOXIIHOCTI Yepe3 HANPSIMU BIOCKOHAJEHHsT (QyHKIOHYBAHHS TIPOKY-
POPCHKOI AiSIIBHOCTI BUSHAYUTH MOCTYIIOBY CTPATETIIO TIEPEXOY /10 BiIOKPEMJIEHOI, CAaMOCTIIHOI, He3a-
JIEAKHOT IIPOKYPaTyPH 3 iHTepecaMul 010 3abe3edeH s rapanTiii 0AHaKOBOTO i 06’€KTUBHOTO CTaBJIECHHS
JI0 KOKHOTO, XTO 3BEPHETDCS 32 3aXUCTOM J10 MTPOKypopa. OCKiJIbKK MPOKYPOPChKA JISIBHICTD € O[HUM
i3 pisHOBUAIB BJIAAHOI [iAJIBHOCTI, HA HAILY AYMKY, HEOOXIIHO BU3HAUMTH KJIIOUOBI KpuTepii B3aeMoii
IPOMA/ISTHCBKOTO CYCIIJIbCTBA, JIEPKABH 1 HPOKYPATYPH HA APTHEPCHKUX 3acajiax.

Kmouogi cioBa: (hyHKIIisI, KOOPAMHAILSI, TPABOOXOPOHHI OPraHu, IPaBOBE PeryJIOBaHHS, CYCIiIbHI
BIJITHOCHHM.
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