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MAIN ASPECTS OF THE IMPLEMENTATION
OF FAIR RECRUITMENT POLICY
IN THE UKRAINIAN LEGAL REGULATORY MODEL

Abstract. Purpose. The purpose of the article is to reveal the system of international sources
of specialised orientation which provide for the regulatory consolidation of standards for the provision
of recruitment services. Results. The article describes the main aspects of fair recruitment policy in
the discourse of its conceptual rules and standards from the perspective of key international organisations.
It is specified that fair recruitment policy covers a number of key international documents. In particular,
the main legally binding treaties define the duties of states to ensure fair recruitment and use the link between
the topic of recruitment and other areas of international law such as forced labour, migrant workers' rights,
employment policy, etc. As for the relevant conventions, they focus on specific sectors of employment,
defining the basic standards for recruitment and employment procedures for certain categories of workers.
It is revealed that international standards and rules specialised in fair recruitment are a more specific
characteristic of the general standards on forced labour, labour of migrant workers and the specifics
of regulating their employment. Although there are some indications of what a fair recruitment process
should be, we have not found a clear algorithm for ensuring this. This leads to the conclusion that it is
the exclusive national prerogative to regulate the implementation of fair recruitment policies in the national
legal system of a particular country. Conclusions. It is determined that optimisation of domestic legislation
with regard to implementation of fair recruitment policy into the Ukrainian regulatory model should
focus on: 1) the basic key principles of counteracting global negative factors and phenomena operating
in the employment sector — forced labour and other types of exploitation (including human trafficking),
discriminatory manifestations, etc., which are largely related to unfair recruitment practices; 2) creating
conditions for the development of the labour potential of Ukrainians, expanding their talents and abilities;
3) ensuring a favourable business climate in the country, which will allow organisations to engage in internal
development unencumbered by external obstacles (e.g., confusing regulatory frameworks, unbalanced
approach to tax administration, or excessive bureaucracy in general).

Key words: administrative and legal framework, international standards, employment mediation,
recruiting, recruiting services, recruitment, labour relations, rights of labour emigrants.

1. Introduction

Fair recruitment policy covers a number
of key international documents. In particu-
lar, the main legally binding treaties define
the duties of states to ensure fair recruitment
and use the link between the topic of recruit-
ment and other areas of international law
such as forced labour, migrant workers' rights,
employment policy, etc. As for the relevant
conventions, they focus on specific sectors
of employment, defining the basic standards for
recruitment and employment procedures for
certain categories of workers.

In this context, it is relevant to study
the main aspects of fair recruitment policy in
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the discourse of its conceptual rules and stand-
ards from the perspective of key international
organisations, which will be appropriate for
the development of specific initiatives to regu-
late and optimise the recruitment services mar-
ket in Ukraine.

In general, the issue of recruitment services
in the context of their content and features is
a relevant area for the development of scientific
discussion. This is particularly true because
domestic legislation appeals to a significant
number of terminological units that can denote
the phenomenon under study both in the gen-
eral context and highlight its individual com-
ponents. Accordingly, its legal nature is gen-
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eralised or simplified by means of designation
with other categories which do not fully reflect
its essence. Due to the presence of a significant
amount of scientific subjectivity in the disclo-
sure of these issues, the study presented for
analysis can be considered to have a significant
degree of novelty, since the domestic adminis-
trative and legal field of scientific knowledge has
not sufliciently focused on the aspects of imple-
menting fair recruitment policy in the Ukrain-
ian legal regulatory model, as evidenced by
the absence of any scientific works on this issue
at the time of this study.

The purpose of the article is to reveal
the system of international sources of special-
ised orientation which provide for regulatory
consolidation of standards for the provision
of recruitment services.

2. Standards and rules for the provision
of recruitment services

With regard to specialised standards
and rules for the provision of recruitment ser-
vices, primarily the General principles and oper-
ational guidelines for fair recruitment and Defi-
nition of recruitment fees and related costs
(International Labour Organisation, 2023),
published by the International Labour Organ-
isation (hereinafter — the ILO) in 2019 should
be considered.

The purpose of these non-binding ILO
General principles and operational guidelines
for fair recruitment is to inform the current
and future work of the ILO and other organ-
izations, national legislatures and social part-
ners on promoting and ensuring fair recruit-
ment. They apply to recruitment, regardless
of the location of the worker, within or
across national borders, as well as to recruit-
ment through temporary work agencies,
and cover all sectors of the economy. Imple-
mentation of these principles and guidelines
at the national level should occur after consul-
tation between the social partners and the gov-
ernment (International Labour Organisation,
2023).

The following are the thirteen general prin-
ciples of fair recruitment:

1) Recruitment should take place in a way
that respects, protects and fulfils internation-
ally recognized human rights, including those
expressed in international labour standards,
and in particular the right to freedom of associ-
ation and collective bargaining, and prevention
and elimination of forced labour, child labour
and discrimination in respect of employment
and occupation;

2) Recruitment should respond to estab-
lished labour market needs, and not serve as
a means to displace or diminish an existing
workforce, to lower labour standards, wages, or
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working conditions, or to otherwise undermine
decent work;

3) Appropriate legislation and policies on
employment and recruitment should apply to
all workers, labour recruiters and employers;

4) Recruitment should take into account
policies and practices that promote efficiency,
transparency and protection for workers in
the process, such as mutual recognition of skills
and qualifications;

5) Regulation of employment and recruit-
ment activities should be clear and transparent
and effectively enforced. The role of the labour
inspectorate and the use of standardized regis-
tration, licensing or certification systems should
be highlighted. The competent authorities
should take specific measures against abusive
and fraudulent recruitment methods, including
those that could result in forced labour or traf-
ficking in persons;

6) Recruitment across international borders
should respect the applicable national laws, reg-
ulations, employment contracts and applicable
collective agreements of countries of origin,
transit and destination;

7) No recruitment fees or related costs
should be charged to, or otherwise borne by,
workers or jobseekers;

8) The terms and conditions of a worker’s
employment should be specified in an appropri-
ate, verifiable and easily understandable man-
ner, and preferably through written contracts
in accordance with national laws, regulations,
employment contracts and applicable collective
agreements. They should be clear and transpar-
ent, and should inform the workers of the loca-
tion, requirements and tasks of the job for which
they are being recruited. In the case of migrant
workers, written contracts should be in a lan-
guage that the worker can understand, should
be provided sufficiently in advance of departure
from the country of origin, should be subject
to measures to prevent contract substitution,
and should be enforceable;

9) Workers’ agreements to the terms
and conditions of recruitment and employment
should be voluntary and free from deception or
coercion;

10) Workers should have access to free, com-
prehensive and accurate information regarding
their rights and the conditions of their recruit-
ment and employment;

11) Freedom of workers to move within
a country or to leave a country should be
respected.  Workers’ identity =~ documents
and contracts should not be confiscated,
destroyed or retained;

12) Workers should be free to terminate
their employment and, in the case of migrant
workers, to return to their country. Migrant
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workers should not require the employer’s or
recruiter’s permission to change employer;

13) Workers, irrespective of their presence
or legal status in a State, should have access
to free or affordable grievance and other dis-
pute resolution mechanisms in cases of alleged
abuse of their rights in the recruitment process,
and effective and appropriate remedies should
be provided where abuse has occurred (Interna-
tional Labour Organisation, 2023).

The instrument also establishes rules
and standards for governments, employers
and their associations, recruitment service pro-
viders (public and private), employee associa-
tions, and the media.

In particular, governments bear the ulti-
mate responsibility for advancing fair recruit-
ment, both when acting as regulatory bodies
and public employment services. To reduce
abuses practised against workers, both nation-
als and migrants, during recruitment, gaps in
laws and regulations should be closed, and their
full enforcement pursued. To fulfil this duty,
it is important that governments strengthen
national laws and regulations related to fair
recruitment and, more importantly, engage
social partners in meaningful social dialogue to
adopt them. To be effective, such laws should
cover all aspects of the recruitment process
and apply to all workers, especially those in vul-
nerable situations. However, it is not enough to
pass laws on fair recruitment or employment;
governments should also ensure that they are
effectively enforced, through the work of labour
inspectorates.

It should be noted that, according to
the recommendations analysed, the main
responsibilities of recruiters are: 1) respect for
human rights, labour law and current legisla-
tion. They should treat workers with dignity
and respect, should not abuse or allow abuse
of, workers who are under their protection. 2)
respect for bilateral or multilateral migration
agreements between the countries; 3) ensur-
ing that workers are not deceived with respect
to their working and living conditions; 4) with
regard to employment agencies and user enter-
prises, these two actors should agree on the allo-
cation of responsibilities, and inform the work-
ers concerned. Although not exclusively or
specifically for them, recruiters are also sub-
ject to the following principles and guidelines:
a) they should ensure that the workers’ written
employment contracts are clear and transpar-
ent and understandable; b) workers cannot be
forced or deceived into signing them, and meas-
ures must be taken to prevent contract substi-
tution; ¢) contract substitution is the practice
of changing the terms of employment to which
the worker has agreed, usually after arrival in

the country of destination; 5) recruiters should
respect the freedom of workers to terminate or
change jobs or return to their country of origin;
6) they should not retaliate against workers or
blacklist them when they report abuse or fraud
in the course of employment; 7) workers should
be recruited to meet labour market needs, not
as a means of displacing or reducing the exist-
ing workforce; 8) recruiters should not charge
workers any fees or expenses; 9) they should not
keep workers' passports and other identification
documents; 10) they should respect workers'
privacy and not disclose any personal data to
third parties without the worker's consent; 11)
recruiters may consider establishing schemes
to guide professional recruitment standards
(International Labour Organisation, 2023).

The above clearly reveals the ILO's focus on
the specifics of international recruitment regu-
lation, which is generally understandable given
the risks of abuse within its framework. There-
fore, in 2019, during a global conference held
in Montreal (Canada) and attended by leading
experts and practitioners from more than 30
countries, practical guidance and ideas for pol-
icymakers and regulators to improve the effec-
tiveness of regulation and control of inter-
national recruitment, and protect the rights
of migrant workers were developed. They are
known as The Montreal Recommendations
on Recruitment: A Road Map towards Bet-
ter Regulation (2020). This document covers
a wide range of topics, including the following:
(a) recruitment fees; (b) licensing and registra-
tion of recruitment agencies; (c) inspections
and enforcement; (d) access to grievance mech-
anisms and dispute resolution; (e) bilateral
and multilateral mechanisms; and (f) social
security and migrant assistance (The Montreal
Recommendations on Recruitment: A Road
Map towards Better Regulation, 2023).

It should be noted that these recommenda-
tions are based on the IRIS Standard: Ethical
Recruitment. This is the ILO's flagship initia-
tive on the ethical recruitment of migrant work-
ers. IRIS priorities include: 1) awareness raising
and capacity building, 2) migrant worker voice
and empowerment, 3) the regulation of inter-
national recruitment, 4) voluntary certification
of private recruitment agencies, and 5) stake-
holder partnership and dialogue (International
Labour Organisation, 2023).

This Standard consists of two main prin-
ciples and five specific ones, each of which is
supported by one or more criteria with corre-
sponding sets of indicators that recruiters must
meet. These principles are as follows: a) respect
for laws, fundamental principles and rights
at work; b) respect for ethical and professional
conduct; 1) prohibition of recruitment fees
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and related costs to migrant workers; 2) respect
for freedom of movement; 3) respect for trans-
parency of terms and conditions of employment;
4) respect for confidentiality and data protec-
tion; 5) respect for access to remedy (Interna-
tional Labour Organisation, 2023).

3. Regulations of the World Employment
Confederation

Inaddition, the following instruments, infor-
mation and analytical documents of the World
Employment Confederation should be men-
tioned:

—"Promoting Fair Recruitmentand Employ-
ment Practices (Code of Conduct)", which
was designed as a tool to distinguish between
honest, ethical recruitment and employment
agencies and fraudsters (World Employment
Confederation, 2023). The Code provides for
ten key guidelines for the above, in particular:
1) respect for law; 2) 2) adherence to the highest
standards of professional conduct; 3) focus on
the social component of recruitment services, in
particular, free-of-charge provision of services
to jobseekers; 4) compliance with the condi-
tions of transparency of the recruitment pro-
cess; 5) consideration of specific working con-
ditions in correlation with employee health
and safety risks; 6) adherence to the principles
of non-discrimination; 7) respect for labour
rights; 8) compliance with confidentiality rules;
9) provision of quality services and fair business
practices; 10) provision of all possible variations
of legal remedies for employees;

— "Compendium of Voluntary Initiatives
Promoting Ethical Recruitment Practices
(World Employment Confederation, 2023),
which highlights the most important initiatives
of voluntary associations from different coun-
tries in the field of recruitment;

— "Defining the Business Case: Ethical
Recruitment” (World Employment Confed-
eration, 2023) — as an informational and edu-
cational material, explains why recruitment
should always be ethical;

— "Code of Ethical Principles in
the wuse of Artificial Intelligence: What
the World Employment Confederation Believes
in" (World Employment Confederation, 2023),
which contains generalised advantages and key
rules for the use of artificial intelligence in
the recruitment and employment process.

Therefore, these international standards
and rules specialised in fair recruitment are
a more specific characteristic of the general
standards on forced labour, labour of migrant
workers and the specifics of regulating their
employment. Although there are some indica-
tions of what a fair recruitment process should
be, we have not found a clear algorithm for
ensuring this, and this leads to the conclusion
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that it is the exclusive national prerogative to
regulate the implementation of fair recruitment
policies in the national legal system of a particu-
lar country.

However, it should be considered that fair
recruitment policy is more than just about
avoiding the negative impacts of unfair recruit-
ment (International Organisation of Employ-
ers, 2021) (it is aimed both at protecting
the rights of a potential employee and at pre-
venting the organisation from unnecessary costs
and expenses that can be seen, at least in part,
by high employee turnover, low productivity,
and an inability to attract the talent they need
vis-a-vis other employers in the market) (Inter-
national Organisation of Employers, 2021),
since it is about optimising one of the most
important investments a business — labour
potential.

Therefore, fair recruitment is about ensuring
human rights in the workplace, which should be
an important priority for employers. It is not
just a matter of avoiding violations, but also
a proactive strategy for attracting and develop-
ing the best talent. Ensuring that employees can
make full use of their skills and experience has
always been a key asset for any business. Fair
recruitment not only promotes high productiv-
ity, but also creates an environment for develop-
ment and collaboration within the organisation.

4. Conclusions

The main purpose of this study is to reveal
the procedure for introducing fair recruitment
policy into the Ukrainian legal regulatory
model. The study enables to determine that
optimisation of domestic legislation with regard
to implementation of fair recruitment policy
into the Ukrainian regulatory model should
focus on: 1) the basic key principles of counter-
acting global negative factors and phenomena
operating in the employment sector — forced
labour and other types of exploitation (includ-
ing human trafficking), discriminatory manifes-
tations, etc., which are largely related to unfair
recruitment practices; 2) creating conditions
for the development of the labour potential
of Ukrainians, expanding their talents and abil-
ities; 3) ensuring a favourable business climate
in the country, which will allow organisations to
engage in internal development unencumbered
by external obstacles (e.g., confusing regulatory
frameworks, unbalanced approach to tax admin-
istration, or excessive bureaucracy in general).
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OCHOBHI ACITEKTU BIIPOBAJI’KEHHS B YKPATHCBKY MOJIEJIb
ITPABOBOTI'O PEI'YJIIOBAHHA ITOJAITHKU CIIPABEJINBOTO
PEKPYTHUHIY

Anoraris. Mema. MeToto cTaTTi € POSKPUTTSI CUCTEMU MisKHAPOIHUX [IZKEPEJT CIEI[iaTli30BaHOTO CIIPSi-
MYBaHHS, 10 3/iIICHIOI0Th HOPMATUBHY (iKcallifo CTaHAAPTIB HAJAHH: PEKPYTHHTOBHUX MOCTYT. Pe3yno-
mamu. Y CTarTi 0XapaKkTepu30BaHO OCHOBHI aCIEKTH HOJTUKN CIIPABEAIUBOIO PEKPYTHHTY Y AUCKYPCi
il KOHIENIIHHNX TPAaBUJI Ta CTAHAPTIB 13 MO3UIIT KJIIOUOBUX MisKHAPOIHUX OpraHidailiil. YTo4HeHo, 1110
HOJIITUKA CIIPABEJIMBOTO PEKPYTHHTY OXOILIIOE HU3KY KJIIOYOBUX MIKHAPOJIHUX JIOKYMEHTiB. 30KpeMa,
OCHOBHI I0pHANYHO 000B’SI3K0BI IOTOBOPU BU3HAYAIOTH 30008’ I3aHHs JepsKaB 100 3a0e3MCUeHHST CIIpa-
BEJJINBOTO PEKPYTUHTY Ta BUKOPUCTOBYIOTD 3B’ 130K MiK TEMOIO HaiiMy i TakiMu chepamMut MisKHApPOJHOTO
paBa, SIK TPUMYCOBA TIparid, TTpaBa TMPaIo0unX-MirpanTiB, TOMITHKA 3alHATOCTI To1Io. CBOEIO Yeproro,
BIZITIOBI/IHI KOHBEHITI] 30cepe/KYI0ThCSI Ha KOHKPETHUX CEKTOPAX 3aifHATOCTI, BU3HAUA0Y! OCHOBHI HOP-
MaTHBHU JI0 TIPOTIE/LYP PEKPYTUHIY Ta IpalleBJIAlITYBaHHI OKPEMUX KaTeropiil rmpariBHuKiB. BusgsieHo,
1110 Mi>KHApPO/IHI CTAHAPTH 1 IpaBHJIa CIICIiai30BaHOTO CIIPSIMYBAHHS 11010 CIIPABE/VINBOTO PEKPYTHH-
ry € GiJIbII KOHKPETH30BAHOK XaPaKTEPUCTUKOK 3arajlbHIX HOPMATUBIB II0/I0 TIPUMYCOBOI HPalti, mparti
TPYAOBUX MIIPAHTIB Ta 0COOMMBOCTEN PEryIioBaHHs iX 3aiiHaTOCTi. X04Ya i MiCTSThCA OKpeMi BKa3iBKH Ha
T€, IKUM Ma€ OyTH IPOIEC CPABEIMBOTO PEKPYTHHTY, YiTKOTO aJrOPUTMY 010 3a0e3MedeH s 03Ha-
YEHOTO HaMM He BUsiBJIEHO. Lle CIOoHYKae /10 BUCHOBKY PO BHHSATKOBY HAlliOHAJILHY TIPEPOTaTUBY Bpe-
TYJIIOBAHHS IUTaHb 3a0€3MeUeHHsT BIPOBAJIKEHHST O THKU CIIPABEINBOTO PEKPYTHHIY B HAIlIOHAJIbHY
MIPAaBOBY CUCTEMY KOHKPETHOI KpaiHu. Buanadueno, 1o iz yac OMTUMIi3allii BiTYN3HSIHOTO 3aKOHOABCTBA
I[0/I0 BIIPOBA/KEHHS B YKPAIHCBKY MOJIENIb IIPABOBOTO PETYJIIOBAHHS IIOJITHKU CIIPABEIBOTO PEKPY-
TUHTY HeOOXiHO akieHTyBaTuCcs Ha: 1) Ga30BUX KJIIOYOBUX 3aca/iaX MPOTH/II rI00aJbHUM HEraTHBHUM
YIHHUKAM Ta SBUIIAM, 1O QYHKIIOHYOTH y cdepi 3aifHATOCTi: TPUMycoBa Mparlsd Ta iHIIi BI/II €KCILIY-
arartii (y ToMy 4ncIii TOPriBJIs JIHOAbMI), IUCKPUMIHAIIIHI [IPOSIBY TOIIO, 110 OIIBIIOK MipPOIO TI0B'I3aHi
3 BEJICHHSAM HEYeCHOI MPAKTUKU PEKPYTHHTY; 2) CTBOPEHHI YMOB /I PO3BUTKY TPYAOBOTO MOTEHILATY
YKpaiHIliB, PO3UIMpPeHH] IXHIX TajaHTiB Ta 3aiGHOCTell; 3) 3abe3ledenti CpusTIMBOrO GizHec-KiiMary
B KpaiHi, 110 ZaCTh 3MOTY OPraHisallisiM CKOHI[EHTPYBATHCS HA BHYTPILIHBOMY PO3BHUTKY, HEOOTSKEHO-
My 30BHIIIHIMU TIepemiKogamMu (HAPUKIIa, 3allIyTaHOMY PEryII0BaHHi, He30aJaHCOBAHOMY ITIXO/ 110
aJIMiHICTpyBaHH IOAATKIB YK HaAMipHiil Ol0poKpartii 3araiom).

KuouoBi ciioBa: a/iMiHiCTPaTHBHO-IIPABOBE PETYJIIOBAHHS, MisKHAPOJHI CTAHAAPTH, TOCEPETHUIITBO
y TIpalleBJIAIITYBaHHi, PEKPYTHHT, PEKPYTHHTOBI TIOCTYTH, PEKPYTMEHT, TPYZOBI BiZIHOCHHHU, TIpaBa TPy-
JIOBUX €MiIPaHTiB.
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