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LEGAL NATURE OF THE STATUS OF ENTITIES
EXERCISING STATE SUPERVISION OVER
COMPLIANCE WITH LABOUR LAW

Abstract. Purpose. The purpose of the article is to describe the legal nature of the status of entities
exercising state supervision over compliance with labour law. Results. Based on the review of scientific
views of scholars, in particular, representatives of labour and administrative law, the article reveals the legal
nature of the status of entities exercising state supervision over compliance with labour law. The author
summarises that, within the scope of the problematic issue presented, labour and administrative law
provisions cannot be separated from each other, since they are inextricably linked and are aimed at ensuring
high-quality and efficient control and supervision activities in the relevant field. It is established that
the Labour Code of Ukraine as a fundamental legal instrument for regulating the institution of supervision
and control over compliance with labour legislation of Ukraine is characterised by a number of negative
aspects, including: 1) the outdated nature of the Labour Code of Ukraine, which currently consists
of legal provisions adopted under different historical and economic conditions, and therefore this legal
instrument cannot adequately regulate modern labour relations; 2) the Labour Code of Ukraine regulates
a limited range of issues related to the institution of supervision and control over compliance with labour
legislation of Ukraine; 3) the prospects for improving the provisions of the Labour Code of Ukraine are
rather doubtful, since the provisions of the Draft Labour Code of Ukraine in the context of regulating
supervision and control over compliance with the labour legislation of Ukraine are ambiguous, may lead
to a number of further legal conflicts, and do not regulate some issues to which the legislator has paid
due attention in the Labour Code of Ukraine. Conclusions. The author concludes that the legal status
of entities exercising state supervision over compliance with labour law is dual in nature. This is explained
by the fact that: firstly, labour law provisions: a) determine the subject matter of supervision and control
in the field of labour; b) consolidate the legal status of the main participants in labour relations (employees
and employers); ¢) the activities of certain supervisory and controlling entities are focused exclusively on
labour and closely related legal relations; second, the administrative law regulates the activities of the vast
majority of state entities exercising supervision and control in the field of labour. In addition, control
activities are directly related to management and other administrative activities.

Key words: supervision, control, legal nature, status, entity, legislation, labour, labour law,
administrative law.

entity in the system of legal relations under
study, and also outline its role and purpose in
terms of control activities in the area under

1. Introduction
Supervision and  control, regardless
of its scope, is a complex activity by its nature

and content, covering many aspects of the func-
tioning of a particular object. Moreover, super-
vision and control are not carried out "on their
own", it is implemented by specially author-
ised entities, which in turn have their own
special legal status. The legal status of entities
exercising state supervision over compliance
with labour law is a set of elements defined by
the provisions of current legislation which, in
their unity, determine the place of the relevant
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study. It should be noted that the legal status
of these entities has its own special legal nature.
The latter, in turn, is a set of features that
reflect the essence of a particular phenomenon
and enable it to be distinguished from similar
legal phenomena” (Ianovska, 2015).

Some problematic aspects related to
the activities of entities exercising state super-
vision over compliance with labour law have
been considered in their scientific works by:
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D.V. Burlachenko, S.I. Dvornyk, I.Yu. Kailo,
AV. Melnyk, Ye.M. Popovych, M.M. Sirant,
H.V. Terela and many others. However, despite
a considerable number of scientific studies,
the legal literature lacks comprehensive scien-
tific research on the legal nature of the status
of entities exercising state supervision over
compliance with labour law.

That is why the purpose of the article is to
describe the legal nature of the status of entities
exercising state supervision over compliance
with labour law.

2. The status of entities exercising state
supervision over compliance with labour law

With regard to the legal nature of the sta-
tus of entities exercising state supervision over
compliance with labour law, it should be noted
that there are two polar perspectives in the legal
literature on the provisions of which branch
of law govern their legal status. For example,
the first group of scholars is convinced that
the status of these entities is regulated exclu-
sively by labour law, justifying this by the specif-
ics of legal relations arising in the field of labour.
Other scholars believe that the existence
of relations of a state and administrative nature
arising in the course of control and supervision
activities necessitates that they be regulated by
means of administrative law.

For example, the review of the perspectives
of labour law scholars reveals that the opinion
of D.V. Burlachenko, who has studied supervi-
sion and control over compliance with labour
legislation as an institution of labour law, is
worth citing. In particular, the author analyses
the current legislation of Ukraine on supervi-
sion and control over compliance with labour
legislation, labour codes of some foreign coun-
tries, and the draft Labour Code of Ukraine.
The author determines the place of the legal
institution of supervision and control over com-
pliance with labour legislation in the labour law
system of Ukraine. In addition, the author con-
cludes that supervision and control over com-
pliance with labour legislation as a specific legal
institution in the labour law system of Ukraine
is defined as a set of legal provisions which
consolidate the concept, functions, main tasks,
subjects, objects, forms of supervision and con-
trol over compliance with labour legislation,
and the system and powers of the bodies which
exercise them (Burlachenko, 2019).

Another scholar Ye.M. Popovych focuses his
dissertation research on supervision and con-
trol over compliance with labour legislation
of Ukraine. In his scientific work, the scholar
paid a lot of attention to the activities of spe-
cially authorised entities in the relevant field.
The author emphasises that the subject matter
of control in the field of compliance with labour

legislation is direct (actual) labour and closely
related relations, which are specified in the rele-
vant conduct arising between the objects of con-
trol - participants in these legal relations. On
the other hand, the entities exercising control
over compliance with labour legislation are
controlling bodies that are different in nature
and character and have the relevant powers
(Popovych, 2003). Ye.M. Popovych focuses
on describing the legal status of these entities,
emphasising that their status is of labour law
nature.

H.V. Terela highlights the labour law nature
of supervision and control in the field of labour.
The author emphasises that supervision
and control over compliance with labour legis-
lation is a multidimensional, socially valuable
legal phenomenon which occupies a prominent
place in the legal system. Firstly, it is based on
the idea of social justice and social partnership,
which is a characteristic feature of labour law
control. Secondly, supervision and control act
as a link between rulemaking and law applica-
tion, which is formally reflected in the availa-
bility of a range of legal means, including legal
provisions, legal procedures, and procedural
forms in which supervision and control meas-
ures are implemented. Thirdly, social control
in the field of labour, including state supervi-
sion and control and public control, acts, on
the one hand, as a means of state social policy,
a component of the social function of the state,
and, on the other hand, is an indicator of "feed-
back" in the control system, the effectiveness
of civil society institutions, and social partner-
ship. Accordingly, the social value of control
is to ensure stability, decent work, social secu-
rity, law and order, and thus to balance public
and private interests. The realisation of this
social value is the main purpose, the strategic
goal of supervision and control (Terela, 2020).

In his scientific study, I1.Yu. Kailo reveals
the advantages and disadvantages of legal
framework for supervision and control over
compliance with labour legislation of Ukraine
in modern conditions, as well as highlights that
this institution is based on labour law in gen-
eral and defines the legal status of authorised
entities in particular. Therefore, the author
emphasises that the Labour Code of Ukraine as
a fundamental legal instrument for regulating
the institution of supervision and control over
compliance with labour legislation of Ukraine is
characterised by a number of negative aspects,
including: 1) the outdated nature of the Labour
Code of Ukraine, which currently consists
of legal provisions adopted under different his-
torical and economic conditions, and therefore
this legal instrument cannot adequately reg-
ulate modern labour relations; 2) the Labour
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Code of Ukraine regulates a limited range
of issues related to the institution of supervi-
sion and control over compliance with labour
legislation of Ukraine; 3) the prospects for
improving the provisions of the Labour Code
of Ukraine are rather doubtful, since the pro-
visions of the Draft Labour Code of Ukraine in
the context of regulating supervision and con-
trol over compliance with the labour legislation
of Ukraine are ambiguous, may lead to a num-
ber of further legal conflicts, and do not regulate
some issues to which the legislator has paid due
attention in the Labour Code of Ukraine (Kailo,
2020).

Further considering the legal nature
of the status of entities exercising supervision
and control over compliance with labour leg-
islation, it should be noted that, contrary to
the opinion of scholars representing the labour
branch of law, experts in administrative law are
convinced that the latter are still an institution
of administrative law. For example, M.M. Sir-
ant emphasises that the administrative nature
of the status of the entities under study is
determined by the specifics of their activities.
With regard to this opinion, the author empha-
sises that the State Labour Service is empow-
ered to authorise certain actions by registering
them and issuing the relevant permit. State
licensing is the recognition by the authorised
body, the State Labour Service, of the right
of a business entity to carry out entrepreneur-
ial activities, provides administrative supervi-
sion over such activities and, in case of violation
of the requirements of law by the licence holder,
may suspend and/or terminate its validity. The
administrative nature of licensing is reflected in
the fact that the Law "On Licensing of Economic
Activities" provides for the issuance of a per-
mit to an applicant for a specific type of activ-
ities. Thereafter, from the date of obtaining
the licence, the licensing authority will ensure
constant and systematic administrative super-
vision of the licensee to ensure compliance with
the rules, standards and requirements approved
by the law and by-laws (Sirant, 2022). Adminis-
trative supervision measures can be implemented
by the licensing authority by conducting inspec-
tions of the licensee's activities and drawing up
acts based on the results of the inspections, which
will contain the identified violations of licensing
requirements and the terms of mandatory elim-
ination. It is not only the State Labour Service
that has the right to exercise supervisory pow-
ers over business entities to ensure compliance
with licensing requirements. Such supervisory
powers may be exercised, in particular, by tax
authorities, which, upon detection of a relevant
offence, notify the licensing authority (Sirant,
2022).
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Another scholar, A.V. Melnyk, in her thesis
research comes to some interesting conclusions.
First of all, the author emphasises that the issues
of supervision and control have been studied by
representatives of various sciences, but mainly
by specialists in the field of administrative law.
This is quite natural, since the legal relations
of supervision and control are closely related to
the concept of public administration and have
a state power character, since the supervisory
and control bodies are vested with power by
the state over employers. In public administra-
tion, control is closely related to other manage-
ment functions and at the same time is intended
to assess the compliance of these functions
with the tasks set by the management. Control
ensures the specificity of management and its
implementation in accordance with the decisions
made. Through control, the management entity
receives information about the results of its
activities, as well as about mistakes and changes
inthesituation that may lead to failure to achieve
the set objectives or to obtain unpredictable
results (Melnyk, 2019). In addition, the author
identifies the following features of the powers
of public authorities exercised in administra-
tive relations. Firstly, these powers are exercised
at the discretion of the relevant public author-
ity, so administrative relations arise exclusively
at the will of this authority. Secondly, the parties
to these relations are the authorised state body
and the employer's representatives who are sub-
ject to administrative liability. Thirdly, the con-
tent of these relations is the right of the state
body to bring the employer's representative
to administrative liability, as well as the duty
of the employer's representative to bear the bur-
den of adverse consequences for an administra-
tive offence. Fourthly, the grounds for termina-
tion of these relations are the expiry of the term
of administrative liability, as well as the execu-
tion of the resolution on administrative pen-
alty. Fifthly, these powers have their own pro-
cedural formalisation in the form of a protocol
and a resolution on an administrative offence.
These acts may establish the fact of an admin-
istrative offence (Melnyk, 2019). Accordingly,
A.V. Melnyk once again emphasises the admin-
istrative and legal nature of the status of entities
exercising supervision and control over compli-
ance with labour legislation. In addition, this
scholar rather interestingly highlights the fact
that it is impossible, for example, not to notice
interference in the organisational and economic
activities of the employer by the structural units
of the State labour protection supervision in
the process of exercising their powers, such as:
organising and directing the work of commis-
sions for special investigation of fatal and group
accidents; taking measures to prevent inju-
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ries and accidents at all enterprises, institu-
tions and organisations; developing measures
to improve the work on occupational safety
and health and to prevent accidents, occupa-
tional diseases and accidents, etc. The adminis-
trative nature of these measures is obvious and is
due to the close connection between the bodies
exercising control functions (Melnyk, 2019).

3. Subordination of participants in legal
relations on supervision and control over
compliance with labour legislation

According to N.B. Bolotina, the state of sub-
ordination of the participants in legal relations
on supervision and control over compliance
with labour legislation is typical for adminis-
trative and legal relations. Legal relations on
supervision and control over compliance with
labour and occupational health and safety leg-
islation do not arise with the consent of the par-
ties (which is typical for labour relations), they
may also arise against the will of the other
party. The administrative and legal nature
of legal relations on supervision and control
over compliance with labour legislation is also
evidenced by the content of these legal rela-
tions, which is that the supervisory authority
may give the owner of an enterprise, institution,
organisation (its authorised body) on behalf
of the State power orders which the latter must
unconditionally comply with, and in case of vio-
lation of labour and occupational health legis-
lation, this authority may apply any adminis-
trative penalties (Bolotina, 2008; Burlachenko,
2021). Therefore, N.B. Bolotina concludes
that legal relations on supervision and control
over compliance with labour and occupational
health and safety legislation are administrative
and legal and, in relation to labour relations, are
external. The only exception is the legal rela-
tions of public control over compliance with
labour legislation, since its participants are
the owner of the enterprise, institutions, organ-
isations and labour collectives through their
elected representatives, as well as trade unions
and their associations in the course of public
control over compliance with labour legislation
(Bolotina, 2008; Burlachenko, 2021).

It should be noted that S.I. Dvornyk's sci-
entific position is of particular interest, as based
on the above analysis of legal provisions regu-
lating relations in the field of state supervision
and control over compliance with labour leg-
islation, he argues that regulatory provisions
of labour law and administrative law in this
field are intrinsically linked. Since the object
of encroachment of administrative offences in
the field of labour protection is labour rights
and guarantees established by labour legislation,
this connection is quite reasonable, since admin-
istrative law is a comprehensive branch of law.

Based on the analysis made, the author believes
that legal relations on state supervision and con-
trol over compliance with labour legislation are
subject to administrative and legal regulation
(Dvornyk, 2018). Therefore, according to this
scholar, due to the dual nature of legal regula-
tion, state supervision and control over compli-
ance with labour legislation is subject to legal
regulation by administrative law in terms of reg-
ulating the activities of the State Labour Service
of Ukraine - a public state body. With regard to
relations arising from labour relations, the issue
of control and supervision over compliance with
labour legislation is regulated by labour law.
On the one hand, this dual nature of legal reg-
ulation proves the interdisciplinary relationship
between administrative and labour law, and on
the other hand, it may create problems in legal
regulation, as duplication of norms or conflicts
between them, or gaps between them may neg-
atively affect the development of existing legal
relations in the field of supervision and control
over compliance with labour legislation. Solving
the problem of legal framework for state super-
vision and control over compliance with labour
legislation is of great practical importance for
ensuring the effective operation of the State
Labour Service of Ukraine (Dvornyk, 2018).

4. Conclusions

Thus, this study allows stating that both
labour law scholars and administrative law
scholars substantiate their position regarding
the legal nature of the status of entities exer-
cising state supervision over compliance with
labour law in a fairly substantive manner. How-
ever, we are convinced that one cannot unequiv-
ocally support one particular position. We argue
that the legal status of entities exercising state
supervision over compliance with labour law is
dual in nature. This is explained by the fact that:

— First, labour law provisions: a) determine
the subject matter of supervision and control in
the field of labour; b) consolidate the legal sta-
tus of the main participants in labour relations
(employees and employers); ¢) the activities
of certain supervisory and controlling entities
are focused exclusively on labour and closely
related legal relations;

— Second, the administrative law regu-
lates the activities of the vast majority of state
entities exercising supervision and control in
the field of labour. In addition, control activities
are directly related to management and other
administrative activities.

Therefore, in this context, labour and admin-
istrative law provisions cannot be separated
from each other, since they are inextricably
linked and are aimed at ensuring high-quality
and efficient control and supervision activities
in the relevant field.
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ITPABOBA ITIPUPOJIA CTATYCY CYB’E€EKTIB HAIVIAAY I KOHTPOIIO
3A TOJAEPKAHHAM 3AKOHOJIABCTBA IIPO ITPAITIO

Awnorauis. Mema. Metoro cTaTTi € 0XapaKTepuayBaTy PaBOBY [PHPOLY CTaTycy Cy0'eKTiB Haris-
JIy 1 KOHTPOJIIO 32 JIOZIEPKAHHAM 3aKOHO/[aBCTBA MPO Tpario. Pe3yavmamu. Y ctaTTi, CIUparoynch Ha
aHaJi3 HAYKOBUX IOIVISA/IIB YYEHUX, 30KpeMa TIPEICTaBHUKIB Y rajy3i TPyJIOBOTO Ta a/[MiHiCTPaTHBHOTO
[paBa, PO3KPHUTO TPABOBY IPUPOJLY CTATYCY Cy0'€KTIB HAMIISILY i KOHTPOJIO 3 JIOAEPIKAHHSIIM 3aKOHO/IaB-
CTBA IIPO MPAIII0. Y3araJbHEHO, 0 B PAMKAX [PEACTABJICHOTO MPOOJIEMHOrO UTAHHS HOPME TPYI0BO-
TO Ta a/IMiHICTPATUBHOTO TIpaBa He MOXKHA BI[OKPEMJIIOBATH OJIHE BiJl OIHOTO, aji’Ke BOHU HEPO3PUBHO
OB’s13aH1 Mizk c000I0 Ta CIPsIMOBaHi Ha 3a0esIedyeHHs SIKICHOI Ta e(heKTUBHOI KOHTPOJIbHO-HATJISA0BOI
JUSJIBHOCTI 32 Bi/ITOBIIHUM HAIPSIMOM. 3’s1COBaHO, 1110 Kojeke 3akoHiB Npo npaio YKpainn sk GyHa-
MEHTAJILHUI HOPMATUBHO-IIPABOBUI aKT /ISl IPABOBOTO PETYJIIOBAHHS 1HCTUTYTY HATJISALY i KOHTPOJIIO
32 JIOTPUMAHHAM TPYJI0BOTO 3aKOHOJABCTBA YKPAIHN XapaKTEePU3YETHCS i HU3KOIO HETaTMBHIX MOMEHTIB,
cepey sxux: 1) sacrapinicts Kozekcy 3akoHiB npo mparitio Ykpainu, skuit CbOrO/IHI CKIJAEThCS 3 IPABO-
BUX HOPM, IPUIHATHX 32 PI3HUX ICTOPUYHUX Ta EKOHOMIYHUX YMOB, TOMY JIaHUIl HOPMATUBHO-ITPABOBUI
aKT He MOJKe a/IeKBaTHO PETYJIIOBATH CyJacHi TPY/OBi BifiHOCHHY; 2) yperyaoBaHHS HopMamu Kozmekcy
3aKOHIB I1PO Tpali0 YKpaiHu 0OMEKEHOr0 KOJIa IIUTaHb, 0B I3aHUX 3 IHCTUTYTOM HATJISILY 1 KOHTPOJIIO
32 JIOTPUMAHHAM TPYJOBOTO 3aKOHO/IABCTBA YKPAiHU; 3) IMEPCIEKTHBY BIOCKOHATEeHHS HOPM Kozekcy
3aKOHIB MPO TIPAITI0 YKPAiHNU € JIOBOJI CYMHIBHUMH, OCKITbKY MOJOKEHHST TPOEKTY TPy0BOTO KOZEKCY
YKpaiHM y KOHTEKCTI BPETYJIIOBAHHS HATJISTYy 1 KOHTPOJIO 3a AOTPUMAHHSAM TPY/0BOTO 3aKOHOJABCTBA
Vkpaiiu € HeoAHO3HAYHIMI, MOXKYTh CIPUYNHUTH BUHUKHEHHST HU3KU [PABOBHUX KOJi3iil y MaiilGyTHbO-
My, @ TAKOK He BPEryJIbOBYIOTD JIesIKi IINTAHHS, SKUM 3aKOHO/ABellb IPUJIINB HaIexKHy yBary B Kozexci
3aKOHIB PO pallio Ykpainu. Bucroeku. 3po0iieH0 BUCHOBOK, 1[0 IPHPOJIA IPABOBOTO CTATyCy Cy( €KTIB
HArJIsy i KOHTPOJIIO 3a JIOZIePsKaHHSAM 3aKOHOJABCTBA IIPO IIPAII0 MAE MOBIHHMIT XapakTep. 3a3Haue-
He MOSICHIOETHCS THM, 1[0: HO-IIeplIIe, 3a JOTIOMOTOI0 HOPM TPY/IOBOTO MPaBa: a) BU3HAYAETLCS MTPE/IMET
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HarJIsLy i KOHTpoJio y cepi mpaiti; 6) 3aKpiluIIOETHCS TTPABOBHUIT CTATYC OCHOBHUX CY0' €KTIB TPYAOBOTO
npasa (1IpalliBHUKIB Ta POOOTOAABIIB); B) AiS/IBHICTH OKpEMUX Cy0'€KTIB HAMJISIY | KOHTPOJIIO OPiEHTOBA-
Ha BUKJIFOYHO Ha cepy TPYAOBUX Ta TiCHO TIOB’I3aHUX i3 HUMU IIPABOBIJIHOCHH; TIO-/IPYTE, 32 JOTIOMOTO0
HOPM aJIMiHICTPaTHBHOI Tajy3i MpaBa BIOPSAKOBYETHCS isSIbHICTD TIePeBakHOI OiIBITOCTI JepKaBHIX
cyG’exriB 3piiicHeHHs1 Harasiay i KoHTpouo y cdepi npaii. OKpimM TOro, KOHTPOJIbHA AiSIBHICTD Ge3110-
Cepe/IHbO MOB’A3aHa 13 3/1iICHEHHAM YIPABIiHCHKOI Ta iHITOT aJIMiHICTPATUBHOI I IIIbHOCTI.

KiiouoBi cioBa: Haruisi, KOHTPOJIb, IIPABOBA IIPUPOJIA, CTATYC, CYD'EKT, 3aKOHOJABCTBO, MPAIIs, TPY-
JIOBE IPaBO, a/IMiHICTPATHBHE MPABO.
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