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PROVISIONAL SEIZURE OF PROPERTY
AND PROPERTY ATTACHMENT

Abstract. Purpose. The purpose of the article is to identify the issues which arise in the course
of provisional seizure and subsequent attachment of this property and to suggest ways to solve them.
Results. The article reveals that in the system of state coercive measures, a special place is given to
criminal procedural coercive measures, which, among other things, include provisional seizure of property
and property attachment. In practice, the only legal remedy for the prosecution (in cases without
suspects) to deprive of the ability to use property (possibly acquired from crime or for other purposes)
is its provisional seizure and subsequent attachment. The author identifies a number of problems arising
in the application of these measures during the pre-trial investigation of criminal proceedings, including
those related to legislative vagueness of the grounds and procedure for provisional seizure of property
and property attachment. Due to the probable factors of destruction or damage to property owned
by a bona fide purchaser, the legislator has provided for the right of the investigator or prosecutor to
decide on attachment (with a corresponding petition before the investigating judge), therefore, in such
situations, the investigator or prosecutor shall assess the type of property, the likelihood of its damage
and destruction, as well as its acquisition by crime. Conclusions. It is concluded that in the context
of the legislative statement regarding property considered to be provisionally seized, it is important
to understand the following: seizure of property can be without a relevant ruling of the investigating
judge; items which are seized from circulation by law, as well as included in the list for which the court
has expressly granted permission to search for them, does not include provisionally seized property.
Allowing for the issues of practical activities, the following mechanisms are proposed: provisional seizure
of property in case the owner refuses to voluntarily hand it over; recording of the return of provisionally
seized property; extension of the time limit for filing a petition for attachment of provisionally seized
property in case of need for expert examination or identification of the property.

Key words: criminal procedure, ensuring criminal proceedings, coercive measures, provisional seizure
of property, property attachment.

1. Introduction

In the system of state coercive measures,
a special place is given to criminal procedural
coercive measures, which are defined as actions
and decisions of competent authorities (offi-
cials) provided for by criminal procedure law
that restrict the rights of other participants in
the process against their will (Smirnov, Kali-
novskyi, 2012, p. 288), and, on the one hand,
is an important element of the mechanism for
supporting the tasks of criminal proceedings,
and, on the other hand, a factor of the most tan-
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gible intrusion into individual rights and free-
doms (Myroshnychenko, 2013, p. 310). In
this regard, the procedure for applying provi-
sional seizure and property attachment plays is
of importance. The provisional seizure of prop-
erty and property attachment as measures to
ensure criminal proceedings during pre-trial
investigation today requires considerable
attention from both practitioners and academ-
ics. This is due to a number of problems aris-
ing in the application of these measures during
the pre-trial investigation of criminal pro-
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ceedings, including those related to legislative
vagueness of the grounds and procedure for
provisional seizure of property and property
attachment.

A number of scholars have considered
the problematic issues arising in the course
of provisional seizure and property attach-
ment. A.V. Kholostenko, relying on the analysis
of the provisions of the CPC on the application
of provisional seizure of property and property
attachment, underlines the following aspects:
the legislator entitles the investigator and pros-
ecutor to deprive the suspect of the opportunity
to own, use and dispose of certain property, i.e.,
the right to ownership of property in general,
during the provisional seizure of property. In
addition, the investigating judge may, by his/
her ruling, deprive the suspect or accused only
of the possibility to alienate certain property
or to dispose of and use such property in any
way (Kholostenko, 2013, p. 120). O. Shylo,
substantiating his position on the provisional
seizure of property during a search, argues that
if the investigating judge's decision to conduct
a search specifies the items to be seized, the fact
of their seizure shall be reflected in the search
records, but if during the search other items
are also seized that were not specified in
the investigating judge's decision, they acquire
the status of provisionally seized property
and are described in detail in the search records
or separately in the inspection records (Shylo,
2013, p. 23).

The purpose of the article is to identify
the issues which arise in the course of provi-
sional seizure and subsequent attachment of this
property and to suggest ways to solve them.

2. Particularities of the legislative frame-
work for provisional seizure of property

Provisional seizure of property as a meas-
ure to ensure criminal proceedings means that
a suspect or persons in possession of prop-
erty directly related to a criminal offence are
actually deprived of the ability to own, use
and dispose of certain property until the issue
of property attachment or its return is resolved
(Hroshevyi, Tatsii, Tumaniants, 2013, p. 434).
Provisionally seized property is property that
is seized: from an apprehended person; during
an inspection or search — until it is returned
or the issue of apprehension is resolved.
According to part 7 of Article 237 of the CPC
of Ukraine, items and documents which are not
listed as items in relation to which the ruling
has expressly granted permission to search or
inspection and are not subject to be seized from
circulation by law shall be deemed provision-
ally seized property (Conclusion on the draft
of the Criminal Procedure Code of Ukraine,
prepared by the Directorate for Justice and Pro-
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tection of Human Dignity, General Directorate
I “Human Rights and the Rule of Law”, 2011).
(Conclusion on the draft of the Criminal Proce-
dure Code of Ukraine, prepared by the Direc-
torate for Justice and Protection of Human
Dignity, General Directorate I “Human Rights
and the Rule of Law”, 2011). Moreover, pro-
visionally seized items are: during apprehen-
sion — all items, documents, money, etc.; dur-
ing a search — items and documents that are
not included in the list, in relation to which
permission to search is expressly granted in
the search warrant, and items that are not seized
from circulation by law; during inspection —
things and documents that are not items seized
from circulation by law (Myroshnychenko,
2013, p. 311). With regard to court rulings,
N.S. Morhun argues that in practice courts often
come to the conclusion that only seized items
and documents included in the list for which
the court expressly granted permission to search
for them, as well as attached property in accord-
ance with the rules of Article 98 of the CPC, can
be recognised as material evidence. Further-
more, the current CPC of Ukraine does not pro-
vide for the recognition of provisionally seized
property as material evidence without attach-
ment by the court in accordance with the rules
of Part 5 of Article 171 of the CPC of Ukraine
(Morhun, 2014, p. 322). It should be noted that
the conditional nature of the list of property
specified in the warrant for a search of a person's
home or other property — in particular, in prac-
tice, investigating judges often limit themselves
to an approximate (“open”) list of procedurally
important items and documents, which are
indicated by the investigator or prosecutor in
the motion for permission to conduct a search,
added with the wording “and other things
and documents that are relevant to the pre-
trial investigation (for criminal proceedings)
(Nersesian, 2015, p. 55), which, in our opinion,
is erroneous. Provisional seizure of property is
also applied when a person is apprehended in
accordance with the procedure provided for in
Articles 207 and 208 of the CPC of Ukraine. If
a person is apprehended by an unauthorised offi-
cial, the latter shall hand over the provisionally
seized property to the investigator, prosecutor
or other authorised official simultaneously
with the delivery of the detainee to them (Ban-
durka, Blazhivskyi, Burdol, Farynnyk, 2012,
pp. 434-437).

There are a number of problematic issues in
the mechanism of provisional seizure of prop-
erty that need to be addressed (regulated by
law):

— In fact, provisionally seized property
remains so for 2—3 days, after which it is either
attached by means of an appropriate motion
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to the investigating judge or returned to
the person from whom the property was seized.
According to the CPC, a motion to apprehend
provisionally seized property shall be filed with
the court within 48 hours after the seizure
of the property, otherwise the property shall be
immediately returned to the person from whom
it was seized. Therefore, in the CPC of Ukraine,
the legislator deliberately limited the proce-
dure for filing a motion with the investigating
judge with a request to apprehend provisionally
seized property Thus, given the current level
of workload on pre-trial investigation bodies,
the term “within 48 hours” complicates the pro-
cess of investigating criminal offences, impedes
the completeness of its investigation, and does
not allow for timely preparation of a reasoned
motion and its approval by the procedural
prosecutor. The proposals of the draft law
can be used to solve this problem (Draft Law
of Ukraine On amendments to certain legisla-
tive acts of Ukraine on improving the procedure
for pre-trial investigation, 2014), in particular:
part 1 of Article 171 should be amended to read
as follows: “An investigator, with the consent
of the head of the pre-trial investigation body, as
well as a civil plaintiff, for the purpose of secur-
ing a civil claim, may file a motion for the prop-
erty attachment with the investigating judge
or court.” In addition, it is advisable to amend
part 5 of Article 171 of the CPC as follows: “The
investigator's motion for the attachment of pro-
visionally seized property shall be filed no later
than three days after the seizure of the property,
otherwise the property shall be immediately
returned to the person from whom it has been
seized. In some cases related to expert exam-
ination or the need to establish the involve-
ment of property in the commission of a crime,
the time limit for filing a motion for apprehen-
sion may be extended up to ten days based on
arelevant application to the investigating judge
and arguments for extending these terms. Such
amotion for an extension of time may be filed by
the investigator, with the consent of the prose-
cutor, or the prosecutor no later than three days
after the seizure of the property.” The above
amendments will help to ensure that the truth
is established in the case, the rights of the victim
are respected and, if necessary, that the damages
are compensated;

— The absence of legislative provisions on
the need for expert examination of provision-
ally seized property creates a problem, since, for
example, it is impossible to establish its value,
identity, authenticity of documents, etc. This
necessitates that the CPC of Ukraine should set
out the grounds and timeframes for the inves-
tigator and prosecutor to establish the origin
of the seized property;

— The CPC does not provide for the proce-
dure for persons who provisionally seize prop-
erty in case of refusal to voluntarily hand it over,
since in this case the official who provisionally
seizes property is deprived of the possibility to
seize property without applying appropriate
measures. In such cases, the officials carrying
out its seizure, in our opinion, should act by
analogy with the requirements of the CPC,
Article 143, part 3, para. 2, in particular, with
regard to the application of these measures. In
other words, in case of failure to comply with
the lawful demands of authorised persons, they
have the right to use physical force to overcome
opposition to their demands. In this regard,
we propose to amend Article 168 by adding
the following part: “In case of refusal of a per-
son to voluntarily hand over things, documents
and money that are subject to provisional sei-
zure, physical measures may be applied to him/
her, which allow for the appropriate seizure.
The use of physical force shall be preceded
by a warning of the intention to use it. If it is
impossible to avoid the use of physical force,
it should not exceed the measure necessary to
seize property and shall be reduced to a mini-
mum impact on the person. It is prohibited to
use measures that may harm a person's health,
as well as to force a person to stay in condi-
tions that impede the free delivery of prop-
erty. Exceeding the authority to use physical
coercive measures entails liability established
by law”.

The next “step” after the provisional seizure
is the property attachment, which is the depri-
vation, according to a ruling of an investigating
judge or court, of the right to alienate, dispose
of and/or use property in respect of which there
are grounds or reasonable suspicion to believe
that it is evidence of a crime, subject to spe-
cial confiscation from a suspect, accused, con-
victed person, third parties, confiscation from
a legal entity, to secure a civil claim, recovery
of unlawful benefit from a legal entity, possi-
ble confiscation of property (until cancelled
in accordance with the procedure established
by the Criminal Procedure Code of Ukraine
(2012)). According to the Criminal Proce-
dure Code of Ukraine, the purpose of property
attachment is to prevent the possibility of its
concealment, damage, deterioration, disappear-
ance, loss, destruction, use, transformation,
movement, transfer, alienation (Criminal Pro-
cedure Code of Ukraine, 2012). Attached prop-
erty can be property owned, used or disposed
of by a suspect, accused, convicted person, third
parties, or a legal entity that may be subject to
criminal law measures by a court decision, rul-
ing of court or investigating judge (allowing for
the provisions of Article 41 of the Constitution
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of Ukraine (1996), the attachment and subse-
quent confiscation of property is applied exclu-
sively on the basis of a court decision, taking
into account the relevant grounds).

3. Powers of procedural persons during
property attachment

Due to the probable factors of destruc-
tion or damage to property owned by a bona
fide purchaser, the legislator has provided for
the right of the investigator or prosecutor to
decide on attachment (with a correspond-
ing petition before the investigating judge),
therefore, in such situations, the investigator
or prosecutor shall assess the type of property,
the likelihood of its damage and destruction,
as well as its acquisition by crime. Property
can be attached only on the basis of a ruling by
an investigating judge, except in urgent cases,
in particular, solely for the purpose of preserv-
ing material evidence or ensuring possible con-
fiscation or special confiscation of property in
criminal proceedings regarding a grave or espe-
cially grave crime, a preliminary attachment
of property or funds on the accounts of indi-
viduals or legal entities in financial institutions
may be imposed by the decision of the NABU
Director (or his/her deputy), approved by
the prosecutor. Such measures are applied for
a period of up to 48 hours, and immediately
after making such a decision, but not later than
within 24 hours, the prosecutor shall apply to
the investigating judge with a motion for prop-
erty attachment (Criminal Procedure Code
of Ukraine, 2012).

Furthermore, the amendments to the CPC
include (Law of Ukraine On Amendments to
the Criminal and Criminal Procedure Codes
of Ukraine regarding the implementation
of the recommendations contained in the sixth
report of the European Commission on the sta-
tus of Ukraine's implementation of the Action
Plan regarding the liberalization of the visa
regime for Ukraine by the European Union,
regarding the improvement of the property
seizure procedure and the institution of special
confiscation, 2016), stipulates that property
may not be attached if it is owned by a bona
fide purchaser, except for property attachment
to ensure the preservation of material evidence.
However, the amendments do not specify what
documents a person shall provide to confirm
the bona fide acquisition of the right to property
and who has the right to assess the authenticity
of such acquisition, an investigator, prosecu-
tor or investigating judge. It should be noted
that during the commission of some crimes,
property (things, objects) is resold through
several shell companies, which “artificially” cre-
ates a bona fide purchaser, whose verification
requires a number of procedural steps to estab-
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lish the truth in the case (Herasymov, 2013,
pp. 188-189).

In practice, the only legal remedy for
the prosecution (in cases without suspects) to
deprive of the ability to use property (possibly
acquired from crime or for other purposes) is
its provisional seizure and subsequent attach-
ment. However, practice shows that sometimes
investigators or prosecutors do not comply with
the requirements of the procedure for filing
a relevant motion with the court, namely:

— Failure to comply with deadlines (“no
later than 48 hours after the seizure of prop-
erty”);

— When applying to the court, the inves-
tigator shall provide documents confirming
the ownership of the property subject to attach-
ment. On the one hand, such a provision
of the CPC of Ukraine makes such appeals
impossible, because it is unknown how
and where the investigator should establish or
identify such title documents (Seizure of prop-
erty: appeal of actions and inaction of the inves-
tigation, 2020). (Seizure of property: appeal
of actions and inaction of the investigation,
2020).

Pursuant to the CPC, Article 171, part 2,
para. 3, a motion for property attachment shall
indicate documents confirming the ownership
of the property subject to attachment or specific
facts and evidence of the possession, use or dis-
posal of such property by the suspect, accused,
convicted person or third party. The documents
confirming the ownership of the property,
the ownership that is subject to state registra-
tion and that has actually been registered, or
copies of such documents, shall be specified in
the motion and shall be attached to it (for exam-
ple, an information certificate from the State
Register of Real Property Rights, etc.).

In order to eliminate this situation, we pro-
pose to amend part 10 of Article 170 of the CPC
by adding paragraph three as follows: “The
documents confirming the bona fide acquisi-
tion of the right to property are: a contract
of sale of property certified in accordance with
the established procedure, other documents on
the financial transaction.” These changes also
serve to address the problem of “hidden” bona
fide acquisition of property rights.

Moreover, when considering the relevant
motions, investigating judges should consider
that the following documents cannot be speci-
fied in the motion and attached to it in relation
to property thereof ownership cannot be con-
firmed by documents (e.g., for property with-
drawn from circulation, movable property that
is not subject to state registration and for which
documents are missing, etc.), as well as for prop-
erty that is subject to state registration but has
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not been registered in violation of the law. In this
case, the impossibility of documentary evidence
shall be substantiated in the motion and indi-
cated in the court ruling (Letter of the Higher
Specialized Court of Ukraine On some issues
of judicial control by the investigating judge
of the court of first instance over the observance
of the rights, freedoms and interests of individu-
als during the application of measures to ensure
criminal proceedings, 2013).

4. Conclusions

Therefore, in the context of the legislative
statement regarding property considered to be
provisionally seized, it is important to under-
stand the following: seizure of property can be
without a relevant ruling of the investigating
judge; items which are seized from circulation
by law, as well as included in the list for which
the court has expressly granted permission to
search for them, does not include provisionally
seized property. Allowing for the issues of prac-
tical activities, the following mechanisms are
proposed: provisional seizure of property in case
the owner refuses to voluntarily hand it over;
recording of the return of provisionally seized
property; extension of the time limit for filing
a petition for attachment of provisionally seized
property in case of need for expert examination
or identification of the property.
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TUMYACOBE BUJIYUEHHS MAITHA TA HAKJIAJIEHHS APEIITY
HA MAITHO

Awuoranisi. Mema. Meta crarti — BU3HAuUTH TPOGJIEMH, SIKi BUHMKAIOTH y HPOIECi THMYACOBOIO
BIWJIYYEHHS Ta MOJAJBIIOTO apelITy IIbOro MaiiHa ¥ 3allpoNoHyBaTH ILISAXU iX BUpilleHHs. Pesyavma-
mu. Y cTaTTi 3a3HaU€HO, M0 B CHCTEMI 3aXO0/IiB IEPKABHOTO MPUMYCY 0cOOIMBE MiCIIe BiZIBEIEHO 3aX01aM
KPUMiHAJIBHOTO IPOIeCYaTbHOTO IPUMYCY, /10 SIKHUX Cepel iHIUX HaJeXKUTh THUMYAcOBe BIITyIeHHS MaliHa
Ta HAKJIQJIeHHs apelTy Ha MaiiHo. [IpakTuyHo juist cropoHu oOBHHYBadeHHs (y ClpaBax 0e3 Iifo3pio-
BAHNX) E€IMHUM 3aKOHHUM 3aC000M TPOBAKEHHS MO0 M030ABIECHHST MOKINBOCTI BUKOPUCTOBYBATH
MaiiHO (sIKe, MOJKJIMBO, HA0yTe 3JI0YMHHUM IIJITXOM ab0 3 IHIIOK METOI0) € f0ro THMYACOBE BIJIyYeHHS
Ta MOJAJBIINI apelnt. BusHaueHo psijt mpobiieM, 110 BUHUKAIOTH Y Pasi 3aCTOCYBAHHS BKA3aHUX 3aXO/[iB
T/l Yac ZI0CYZI0BOTO PO3CJilyBaHHS KPUMiHATIBHUX TIPOBA/KEHb, Y TOMY YHUCJIi TIOB’SI3aHUX i3 3aKOHO-
JIABYOI0 HEWITKICTIO TIi/ICTaB i TOPSIIKY THMYACOBOTO BUJIYYEHHS MaiiHa i apeniTy MaiiHa. 3aKOHO/IaBellb
y cuity iMOBIpHUX (DaKTOPIB 3HUIEHHST 200 MOIIKOKEHHsT MAlTHa, siKe [iepeGyBae y BIACHOCTI 106poco-
BicHOTO HabyBaya, epeAdaurB IPABO CJIIYOTO YK TPOKYPOPA IPHIHMATH PIIlIEHHST PO HAKIAJEHHS ape-
wty (3 BIANOBIAHUM KJIONOTAHHAM IePe/] CIIYUM CY/IEH0), TOMY B TAKMX CHTYaIlisSX CJiauunii abo mpo-
KypOp TOBUHHI OIIHIOBATH BUJ MaiiHa, IMOBIPHICTh HOTO MOIIKOKEHHSI Ta 3HUIIEHHS], a TAKOXK HaOyTTsI
3JIOYMHHUM HIJISIXOM. Buctoexu. 3pobiieHo BUCHOBOK, 110 B KOHTEKCTI 3aKOHO/IABYOTO TBEPIUKEHHS 1O/
MaiiHa, SIKe BBA)KAETHCS THMYACOBO BITYIEHIM, BAXKJIUBY POJIb Bilirpa€ PO3yMiHHS TaKHX TO3UILIN: BATY-
YeHHsI MaifHa 31CHIOEThCA 6e3 BiAIOBIAHOI yXBaJIM CJIiAYO0T0 CY/I; 10 TIPEAMETIB, sIKi BUIyYeHi 3aKOHOM
3 00iry, a TAKOXK SAKi BXOJSTH 10 TIEPEJIiKy, I0/I0 SKOTO CyI0M HPSIMO HaflaHO J03BiJ Ha iX BiAUIyKaHHS,
THMYACOBO BIJIyYeHe MAHHO He HAJIEKUTD. 3 YPAXyBAHHIM POGJIeM MPAKTHIHOI TisSUIBHOCT 3aIPOTIOHO-
BaHO TlepeAGaYNTH MEXaHI3MU: 3ifICHEHHs TUMYacOBOTO BUJIyYEHHS MaifHa B Pasi BIAMOBHU BOJIOIIJIBIIS
100POBLIBHO BHaTH Horo; (dikcallii I0BepHEHHS THMYACOBO BUJIYYEHOTO MaiiHa; IIPOAOBKEHHS CTPOKY
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JIUISE TIOIAHHST KJIOTIOTAHHS TTPO HaKJIaeHHS apellTy Ha THMYacoBO BIJIydeHe MailHO B pa3i moTpebu B Impo-
BeJIeHHI eKCIIEPTHOIO A0CTiKEHHS a00 BCTAHOBJIEHH] HAJIEKHOCTI MaiiHa,

KiouoBi cioBa: KprMiHaIbHUI 1POIlec, 3a0e3MeUeHHsT KPUMIHAIBHOTO TIPOBA/KEHHSI, 3aX0/IU [PU-
MyCy, TUMYaCOBe BUJTyYeHHST MaiiHa, HAKJIaJleHHST apeliTy Ha MailHo.
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