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HISTORICAL AND LEGAL ANALYSIS

OF FORMATION AND DEVELOPMENT

OF THE REGULATORY FRAMEWORK
FOR ATYPICAL FORMS OF EMPLOYMENT

Abstract. Purpose. The purpose of the article is a historical and legal analysis of the formation
and development of the regulatory framework for atypical forms of employment. Results. Relying on
the analysis of scientific views of scholars, the article provides a historical and legal analysis of the formation
and development of the regulatory framework for atypical forms of employment. It is summarised that
today the regulatory framework for atypical forms of employment in Ukraine cannot be considered
a perfect and complete process, despite the positive course of domestic legislation in the relevant area.
Conclusions. It is concluded that it is advisable to distinguish three main stages of development of atypical
forms of employment and the system of its regulatory framework: 1) post-Soviet, which provided for
the use of atypical forms of employment as an exception mainly for citizens with special needs, for home-
based workers, and persons on leave to care for a child under three years of age. A characteristic feature
of this period is the regulatory framework for such forms of employment based on post-Soviet ideas
about work outside the workplace; 2) pre-COVID period — 2000s and until the beginning of 2020 —
associated with the rapid development of the Internet and computerisation, the transition of the economy
and other fields of public life to a digital format, and the development of international cooperation in
many sectors of economic activity. This period was characterised by the active use of foreign experience
in atypical forms of employment in the absence of a proper regulatory framework for this field of labour
relations, regulated mainly through the civil law prism. Furthermore, it became clear that relations arising
in the field of atypical forms of employment require to be regulated by the labour law; the third stage
(COVID-19 pandemic) — quarantine measures led to a sharp increase in the number of employers using
atypical forms of employment. In addition, further terrorist actions of the aggressor country and the war
caused massive resettlement of citizens from the areas of active hostilities to calmer places in Ukraine
and abroad. Atypical forms of employment have become one of the most active ways for citizens to
continue their work. This stage is characterised by active amendments to the current labour legislation
to regulate the labour activities of employees working with irregular working hours, raising the issue
of regulating the problems of borrowed labour by ratifying relevant international legal acts, providing
legal definitions of certain forms of atypical employment, etc.

Key words: history, development, regulatory framework, atypical forms of employment, labour
legislation.

1. Introduction

Atypical forms of employment have recently
become increasingly popular in Ukraine, due
to a number of different factors, both general,
global and personal factors of the life circum-
stances of individuals. It should be noted that
such forms of non-standard employment as
part-time work; urgent or short-term work;
home-based work; remote work; (electronic)
work; self-employment; pseudo-employment;
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temporary agency and contingent employ-
ment became widespread in the 70s in Europe
and the United States (Prohoniuk, 2021).
In Ukraine, such atypical forms of employ-
ment have emerged relatively recently, with
the start of the gradual market transformation
of the economy.

Some problematic issues related to the reg-
ulatory framework for atypical forms of employ-
ment were considered in their scientific works
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by: 1.O. Bezzub, L.O. Vasechko, O.Ye. Kos-
tiuchenko, Yu.O. Ostapenko, D.O. Plekhov,
L.Yu. Prohoniuk, O.S. Prylypko, Ya.V. Svich-
kariova, 1.O. Taran, and many others. How-
ever, despite numerous scientific achievements,
the legal literature lacks comprehensive studies
on the history of the formation and develop-
ment of the regulatory framework for atypical
forms of employment.

As a result, the purpose of the article is
a historical and legal analysis of the formation
and development of the regulatory framework
for atypical forms of employment.

2. Formation of the international regula-
tory framework for atypical forms of employ-
ment

The regulatory framework for atypical
forms of employment in Ukraine is character-
ised by a rather slow response to social processes
in the labour market. One of the first ways to
regulate the issues of atypical forms of employ-
ment is through the provisions of Article 18
of the Law of Ukraine “On the Fundamentals
of Social Protection of Persons with disabili-
ties in Ukraine”, which stipulate that the rights
of persons with disabilities to work and gain-
ful employment, including under the condi-
tion of working at home, shall be ensured by
their direct address to enterprises, institutions,
organisations or to the state employment ser-
vice. For persons with disabilities who cannot
work at enterprises, institutions or organisa-
tions, the State Employment Service assists in
employment provided that they work at home
(Law of Ukraine on the Fundamentals of Social
Protection of Persons with disabilities in
Ukraine, 1991). In the early 1990s, it was pri-
marily about ensuring the right to work for peo-
ple with special needs who were unable to work
in a traditional workplace. It was about work-
ing at home. Methodological recommendations
on the definition of workplaces, approved by
the Protocol No. 4 of the Ministry of Labour
of Ukraine of 21 June 1995 on workplaces
of homeworkers, define homeworkers as work-
ers whose workplace coincides geographically
with their place of residence. Their workplaces
are equipped mainly with tools, appliances
and small machines (Methodological recom-
mendations for determining jobs, 1995).

The situation in the relevant field some-
what changed in the early 2010s. The Presi-
dent of Ukraine's Address to the Verkhovna
Rada of Ukraine “On the Internal and Exter-
nal Situation of Ukraine in 2013” specifically
mentioned the spread of non-standard forms
of employment as a significant drawback that
hinders the effective dissemination of posi-
tive social effects of economic development.
It is noted that the use of borrowed labour in
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Ukraine within the framework of staff leas-
ing, outstaffing and outsourcing schemes has
become increasingly widespread. The legis-
lative unsettledness of these issues leads to
the spread of hidden labour relations, which
weakens the labour protection of employees.
Frequently, temporary employment conditions
(fixed-term labour agreements, contracts) are
applied to employees working on a permanent
basis or performing work that is not temporary
(Annual Address of the President of Ukraine to
the Verkhovna Rada of Ukraine on the internal
and external situation of Ukraine, 2013). The
means of the regulatory framework for atypical
forms of employment in this period was civil
law provisions that concealed the actual labour
relations (On the feasibility of ratifying the ILO
Convention No. 181. Accounting week, 2010).

The literature review reveals increasing
popularity of atypical forms of employment in
Ukraine due to the following circumstances:
1) flexibility of employment forms due to
the massive entry of women, students, and pen-
sioners into the labour market; 2) the conscious
rejection of high income, responsibility,
and social status by some categories of people
who fundamentally change the structure of their
consumption, switching to quiet, low-paid work
and flexible hours; 3) the presence of catego-
ries of the population that often need periods
of unemployment due to childcare, education,
medical treatment, other individual requests,
and the remote production activities, which
make their labour careers less stable and stand-
ard (Ostapenko, 2020). However, it should be
emphasised that the flexibility of employment
forms allows for additional income, which is
a significant incentive for their popularisation
among the general population.

The quarantine measures introduced in
response to the spread of COVID-19 have
become an important factor in stimulating
the regulatory framework for atypical forms
of employment. According to available sociolog-
ical studies, during the COVID-19 pandemic,
more than 35% of employees switched to work-
ing from home. The pandemic has triggered
a long-overdue stage of technological and social
experiments that are having a significant impact
on the future of office workers (Bezzub, 2020).

Comparing the global data on the num-
ber of remote workers before the pandemic,
D.O. Pliekhov emphasises the fact that accord-
ing to the Global State of Remote Work (Owl
Labs, 2018), only slightly more than half (56%)
of companies worldwide as of 2018 provided
at least some form of remote work for female
employees. An important distinction here is
that before the pandemic, it was mostly self-em-
ployed people who worked from home. Accord-
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ing to ILO, only 19% of those who worked from
home permanently before the COVID-19 pan-
demic were female employees; in the EU, only
3% of employees were women, while the share
of self-employed people working from home has
been steadily increasing, reaching 19% in 2019.
The pandemic, however, has changed the situ-
ation as expected. For example, at the height
of the pandemic, in March-April, two-thirds
(62%) of all US workers worked from home to
some extent (according to Gallup panel data).
In EU countries, these figures were slightly
lower, but the difference with the situation
before the pandemic is significant. For example,
in the same period in Germany and Hungary,
a quarter of the total employed population did
some form of work at home, while in the Czech
Republic and Poland, almost a third of such
workers did so (Pliekhov, 2021). Global trends
have not spared Ukraine.

Inthe summer 0f 2020, the ILO issued a Prac-
tical Guide on “Remote work during and after
the COVID-19 pandemic”, which provides
guidance for workers and employers, addresses
the main issues and challenges of remote work
and suggests possible solutions. The document
notes that before the pandemic, only a small
proportion of the world's workers occasionally
worked remotely. As a result of anti-covid meas-
ures, almost four in ten workers in Europe have
switched to remote working, with this figure
being higher in countries where remote work-
ing was more developed before the pandemic.
It turned out that with the right use of tech-
nology and communication tools and changes
in the organisation of the labour process, much
more work can be done remotely than previ-
ously thought. According to the ILO, the vul-
nerabilities of remote workers are as follows:
restrictions or lack of direct communication
with colleagues can lead to fewer opportunities
to acquire new skills, specific health problems,
lower levels of social protection, and a tendency
for remote workers to receive lower salaries
than office workers, including highly qualified
specialists (Pliekhov, 2021). These recommen-
dations are aimed at ILO member countries on
how to direct state support for remote workers.

3. Formation of the regulatory framework
for atypical forms of employment in Ukraine

At the end of 2020, the Ministry for Devel-
opment of Economy, Trade and Agriculture
of Ukraine prepared a draft Law of Ukraine
“On  Amendments to the Labour Code
of Ukraine Regulating Certain Non-standard
Forms of Employment” (hereinafter referred
to as Draft No. 2), which proposed the struc-
ture of an employment contract with unfixed
working hours (hereinafter referred to as
the “employment contract”). It should be noted

that this is the second “attempt” to initiate
the design of the employment contract. The
first attempt was made in the “scandalous” draft
Labour Law No. 2708 of 28 December 2019
(hereinafter referred to as Draft No. 1). Such
an agreement had the same name and, in accord-
ance with Article 17, was a type of employment
contract, and its definition and terms were set
out in Article 22. For example, an employment
contract with unfixed working hours is a spe-
cial form of employment agreement, according
to which the employee's duty to perform work
arises only if the employer provides availa-
ble work, without guarantees that such work
will be provided on a regular basis (Svich-
karova, 2021).

In September 2021, the Verkhovna Rada
of Ukraine adopted as a basis the Draft Law
on Amendments to Certain Legislative Acts
of Ukraine Regarding Legal Framework for
Certain Non-standard Forms of Employment,
which aims to regulate the issue of non-stand-
ard forms of employment for individuals,
who perform work on a non-permanent basis,
ensuring flexibility in choosing the organisa-
tion of labour relations, enhancing employee
mobility in exercising the right to work (Draft
Law On Amendments to Certain Legislative
Acts of Ukraine Regarding Legal Framework
for Certain Non-standard Forms of Employ-
ment, 2021).

Consequently, on 18 July 2022, the Law
of Ukraine “On Amendments to Certain Leg-
islative Acts of Ukraine Regarding Legal
Framework for Labour Relations with Unfixed
Working Hours” was adopted, which resulted
in amendments to a number of laws of Ukraine.
First of all, the Labour Code of Ukraine was
supplemented with Article 21-1, which intro-
duces an employment contract with unfixed
working hours. According to this article, it is
aspecial type of employment contract, the terms
of which do not establish a specific time for
the performance of work, the employee's duty
to perform, which arises only if the employer
provides the work stipulated by this employ-
ment contract, without guaranteeing that such
work will be provided permanently, but in com-
pliance with the remuneration conditions pro-
vided for in this article (Code of Labour Laws
of Ukraine, 1971).

Despite certain successes of Ukraine in
the regulatory framework for atypical forms
of employment, the regulatory process cannot
be considered complete. O.S. Prylypko, consid-
ering the unstoppable development of labour
relations and new information technologies,
argues that the use of telework in the sense
of remote work is expedient from a practical
point of view in modern realities, moreover,
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the use of telework in Ukraine requires bringing
national legislation in line with international
provisions governing telework, in particular,
the development and adoption of a regulation
on teleworkers' labour, which would include
the provisions of international legal acts on tele-
work (Prylypko, 2013).

In December 2020, the Draft Law
of Ukraine “On Ratification of the International
Labour Organization Domestic Workers Con-
vention No. 189” was initiated, which planned
that the Convention was to enter into force for
Ukraine twelve months after the date of regis-
tration of Ukraine’s instrument of ratification
with the Director-General of the International
Labour Office (Draft Law of Ukraine on Ratifi-
cation of the International Labour Organization
Domestic Workers Convention No. 189, 2020).
However, the Convention has not yet been rati-
fied by the Verkhovna Rada of Ukraine. The lag
of Ukrainian legislation from the modern needs
of society in regulating labour relations on atyp-
ical forms of employment and from the pan-Eu-
ropean trends in this field is reflected in the legal
literature. For example, O. Kostiuchenko insists
on the legislative definition of the concepts
of labour leasing, outsourcing, outstaffing (Kos-
tiuchenko, 2012).

Certain changes to the regulatory frame-
work, including atypical forms of employment,
were introduced in connection with the adop-
tion of the Law of Ukraine “On the Organisation
of Labour Relations under Martial Law”, which
defines the specifics of civil service, service in
local self-government bodies, and the specifics
of labour relations of employees of all enter-
prises, institutions, organisations in Ukraine,
regardless of their form of ownership, type
of activity and industry, representative offices
of foreign business entities in Ukraine, as well as
persons working under an employment contract
concluded with physical persons (hereinafter
referred to as employees) under martial law. For
example, it is established that under martial law,
the parties shall agree on the form of an employ-
ment contract. When entering into an employ-
ment agreement under martial law, the con-
dition of probation during employment may
be established for any category of employees.
The start and end times of daily work (shifts)
are determined by the employer. The duration
of weekly uninterrupted rest may be reduced to
24 hours (Law of Ukraine on the Organisation
of Labour Relations under Martial Law, 2022).

To sum up, it should be noted that today
the regulatory framework for atypical forms
of employment in Ukraine cannot be consid-
ered a perfect and complete process, despite
the undoubtedly positive course of domestic
legislation towards their “legalisation”, but this
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can only be called initial steps. The literature
review reveals that the main areas of modernisa-
tion of the regulatory framework for the remote
form of labour organisation include: the pro-
vision of separate chapters in the new Labour
Code of Ukraine, which will clearly regulate
the issue of remote employment; defining
the characteristics of a remote worker, his or her
scope of rights and duties, prohibiting discrim-
ination against these workers on any grounds;
ensuring professional development and training
of remote workers; ensuring that the popula-
tion and employers of Ukraine are sufficiently
informed about the possibility of using remote
forms of employment; regulatory provisions
according to which the state will ensure
the development of remote employment; insti-
tutions that will provide and coordinate remote
employment; public policy on employment,
which will be primarily aimed at stimulating
the development of this form of employment
(Taran, Vasechko, 2021).

4. Conclusions

Therefore, we can identify three main stages
in the development of atypical forms of employ-
ment and the system of its regulatory frame-
work:

— The first stage (post-Soviet), which pro-
vided for the use of atypical forms of employ-
ment as an exception mainly for citizens with
special needs, for home-based workers, and per-
sons on leave to care for a child under three
years of age. A characteristic feature of this
period is the regulatory framework for such
forms of employment based on post-Soviet ideas
about work outside the workplace;

— The second stage (pre-COVID period)
of the 2000s and early 2020 is associated with
the rapid development of the Internet and com-
puterisation, the transition of the economy
and other fields of public life to a digital for-
mat, and the development of international
cooperation in many sectors of economic
activity. This period was characterised by
the active use of foreign experience in atypical
forms of employment in the absence of a proper
regulatory framework for this field of labour
relations, regulated mainly through the civil
law prism. Furthermore, it became clear that
relations arising in the field of atypical forms
of employment require to be regulated by
the labour law;

— The third stage (COVID-19 pandemic) —
quarantine measures led to a sharp increase in
the number of employers using atypical forms
of employment. In addition, further terrorist
actions of the aggressor country and the war
caused massive resettlement of citizens from
the areas of active hostilities to calmer places in
Ukraine and abroad. Atypical forms of employ-
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ment have become one of the most active ways
for citizens to continue their work. This stage is
characterised by active amendments to the cur-
rent labour legislation to regulate the labour
activities of employees working with irregular
working hours, raising the issue of regulating
the problems of borrowed labour by ratifying
relevant international legal acts, providing legal
definitions of certain forms of atypical employ-
ment, etc.
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ICTOPUKO-TIPABOBHI1 AHAJII3 CTAHOBJIEHHS TA PO3BUTKY
ITIPABOBOTO PETYJIIOBAHHSI HETUTIOBUX ®OPM 3AHATOCTI

Anoranig. Mema. Meta crarTi noJisirae B 3/liHCHEHHI iCTOPUKO-TIPABOBOTO aHAJII3Y CTAHOBJIEHHSI
Ta PO3BUTKY IPABOBOTO PETYIIOBAHHS HETUMOBUX (hopM 3aitHATOCTI. Pe3yavmamu. Y cTatTi, crimpa-
IOUNCh Ha aHaJi3 HayKOBUX IIOIJISI/IB BYEHUX, aBTOP 3/IHCHUB iCTOPUKO-IIPABOBUI aHai3 CTAaHOBJIEH-
HS T PO3BUTKY IIPABOBOTO PEryJIOBaHHS HETHIOBUX (OpM 3aiiHATOCTI. Y3araibHEHO, 110 Ha CbOTOJ-
Hi HOPMaTHBHO-IIPABOBE DETYJIIOBAHHS HETUMOBUX (HOPM 3alHATOCTI B YKpaiHi HEe MOKHA BBaKaTH
JIOCKOHAQJIM 1 3aBEPIIEHIM ITPOIECOM, HE3BAKAYM HA MO3UTUBHUI PyX BITUM3HSAHOTO 3aKOHOJABCTBA
y BiIOBiIHOMY HanpsiMi. Bucroexu. 3pobiieHo BUCHOBOK IPO IOIIIBHICTh BUILIEHHS] TPOX OCHOBHHUX
€TamiB PO3BUTKY HETHIOBHUX (DOPM 3aNHATOCTI Ta CHCTEMH ii HOPMATHBHO-TIPABOBOTO PETYJIIOBAHHS:
1) mocTpanstHChKuUll, sKuii nepenbayaB BUKOPUCTAHHS HETUIIOBUX (DOPM 3aliHATOCTI SIK BUHSATOK IEpe-
BXKHO JIJIsI TPOMAJISIH 3 0COOJIMBIMHU [IOTPebamu, JIJisi HAJIOMHUKIB, 0ci0, 1m0 1epebyBaoTh Y BiIMyCTII
110 JIOTJIALY 32 JUTHHOIO 10 TPHOX POKiB. XapaKTEePHOIO BAACTUBICTIO IIbOTO IIEPIOy € HOPMATUBHO-IIPa-
BOBE PEryJIOBaHHs TakuX (GOPM 3aliHATOCTI Ha Gasi MOCTPAASHCHKUX YsIBJIEHb IIPO TPAIIO 032 MEK-
amu poboyoro micist; 2) gokosianuid — 2000-Hi poku i 10 moyatky 2020 poKy IOB A3aHMIT i3 CTPIMKUM
PO3BUTKOM iHTEpHETY Ta KOMII I0TepHU3allii, MepexoloM eKOHOMIKM 1 iHIMMX chep CyCHiTbHOTO JKUTTS
B udpoBuii hopMar, PO3BUTKOM MIKHAPOIHOTO CHiBPOGITHUIITBA B HAraThOX TATy3sX TOCIOAAPCHKOL
JisIbHOCTI. XapaKTepHUMM PUCAMU I[bOrO 1I€Piojly € aKTHBHE BMKOPHCTAHHS 3aKOPAOHHOTO JIOCBiLY
1I0/I0 HETUTIOBUX (hOPM 3aHHITOCTI 32 BiICYTHOCTI HAJEKHOTO HOPMATHBHO-ITPABOBOTO PETYJTIOBAHHS
i€l chepu TPYIOBUX BIHOCHH, 32 SIKOTO OCHOBHUIA 3MIiCT IIPaBOBOTO PETYJIIOBAHHS BiIOyBaBCs Kpi3b
[UBUIbHO-TIPaBOBY mpu3My. [Ipu 1boMy 3'IBIJIOCSI YiTKe PO3YMiHHsI TOTPeOU caMe B TPYIO-TIPABOBOIO
peryJIoBaiHs BiJHOCHH, 110 BUHUKAIOTDL y cdepi Herunosux dopm 3alinarocti; Tpetiil eran (manzemis
COVID-19) — npoBeieHHS KapaHTUHHUX 3aXO0/IiB MPU3BEJIO A0 PI3KOr0 3pOCTAHH KiIbKOCTI poOGOTOIaB-
11iB, 0 BUKOPUCTOBYIOTHh HETUTIOBI hopmu 3aitHsTocti. Kpim Toro, mogasnbiti TepopucTiyHi fiii Kpainu-
arpecopa, BiliHa BUKJIMKaI MacoBe TepecesieHHs] IPOMa/ISIH i3 MiCIlb BeIeHHsI aKTUBHIX OOMOBUX il 110
GLTBIIT CIIOKIHUX MicIb YKpainu Ta 3a KopaoH. OIHUM 3 aKTHMBHUX CIOCOOIB MPOIOBKEHHS OAAIBIIOL
TPY/IOBOI JIiSITTBHOCTI TPOMAJISTH CTaJIU SIKPa3 HETUTIOBI (opMU 3aiiHATOCTI. XapaKTePHUM JIJIsl 1bOTO eTa-
Iy € aKTHBHE BHECEHHS 3MiH 710 YUHHOTO TPYZOBOTO 3aKOHOZABCTBA 3 METOIO YHOPSAAKYBAHHS TPYAOBOI
HisLTBHOCTI IPAIIIBHUKIB, 110 MPAIIOITH 13 HehikcoBaHUM POGOYMM YACOM, IIOCTAHOBKA IIUTAHb PO Bpe-
TYJIOBAHHS POOJIEM 3aII03UYEHOT IIpalli MUIIXOM paridikallii BiIIOBiHAX MiZKHAPOIHUX HOPMATUBHO-
IIPABOBUX AKTiB, HalaHIA [IPABOBOTO BU3HAUEHHS OKpeMUM (hopMaM HETHIIOBOI 3aHHATOCTI TOIIO.

KmouoBi cioBa: icTopis, po3BUTOK, IPABOBE PETYJIIOBAHHS, HETUNOBI (HOPMU 3alHATOCTI, TPYI0BE
3aKOHO/IABCTBO.
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