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HISTORICAL DEVELOPMENT OF INSURANCE
LEGAL RELATIONS IN THE TRANSPORT SECTOR

Abstract. Purpose. The purpose of the paper is to identify and briefly describe the historical legal
periods of development of legal relations on insurance in the transport sector of Ukraine, which will later
allow for the determination of the area of development and adoption of relevant legislation in the modern
period. Research methods. The purpose was achieved by using a set of traditional methods of scientific
knowledge known to humankind, which are based on the principles of materialistic dialectics. During
the preparation of the present paper, historical legal and comparative legal methods were widely used,
which made possible to identify and characterize the features of individual historical legal periods in
the development of insurance legal relations in the transport sector of Ukraine; to compare legal relations
and legal rules of different times in different geographical regions of Ukraine. Applying the axiomatic
method contributed to identifying and describing individual insurance legal relations in the transport
sector within the principles and functions of various branches of law. The system structural method was
applied to clarify the relationship between different participants in insurance legal relations in the field
of transport in different periods and systematize historical legal periods of development of insurance legal
relations in the transport sector of Ukraine already in the process of preparing this paper. As a result,
the article was categorized following the the names of the identified periods. Results. Among the historical
legal periods of development of legislation on insurance activities in the transport sector, the following can
be distinguished:

I. The Greco-Roman period.

II. Medieval period.

I11. The period of development of the world economy and the role of transport.

IV. The period at the turn of the 19th and 20th centuries.

V. Soviet period.

V1. The period when the formation of the insurance market in the transport sector took place in
the 1990s until 2014, as well as the formation and permanent updating of legislation.

VII. Modern (military) period (from 2014 to the present), during which subjects of insurance activities
in the field of transport operate in unfavorable conditions, face force majeure circumstances, legislation
is formed given wartime requirements, the use of digital technologies is spreading, the beginning of legal
regulation of insurance relations in transport in outer space.

Conclusions. The research conducted and the generated periodization of the development
of the principles of legal support for insurance processes in the transport field indicate a constant
complication of legislative rules and a gradual strengthening of public interests in these processes. The
formation of an insurance company, the initiative (usually on the part of the transport company or
the owner (recipient) of the cargo) to conclude an insurance contract, was caused by the need to realize
private interests. The most challenging period for the adequate functioning of insurers and transport
companies is the modern (military) period. However, even here, due to the increasing importance
of the role of transport (especially sea, rail and road transport), the insurance market is developing.

Key words: insurance, transport, business entity, transportation, legal custom, transport legislation,
insurance relations, historical legal periods, cargo, property, life and health, passenger, ship, seaport,
railway, airport.

1. Introduction is dialectically dependent on the progress

The development of civilization directly  of the transport sector. The economy requires
depends on the economy’s development. It  regular transportation of raw materials, goods,

© D. Svitlychnyi, 2023 5
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fuel, and labor over long distances. Therefore,
according to the law of the supply and demand
ratio, its development leads to the development
of the transport sector. Conversely, the con-
struction of capital concrete and railway roads,
railway stations, sea and river ports, and airports
encourages the construction and development
of cities and other localities and the construction
of new industrial facilities. In turn, transporting
expensive cargo or high-ranking passengers
should be safe. In ancient times, this was pro-
vided by organizing numerous armed protection
of vehicles and patrolling transportation routes.
In times of developed civilizations, insurers pro-
tect the interests of vehicle and cargo owners
and passengers’ lives and health.

Among the oldest types of transport were
horse-drawn and water transport, which were
divided into sea and river transport. It is no
coincidence that all major ancient civilizations
were formed around powerful river arteries,
in which rivers, among other vital functions,
served as communication routes. In the ancient
Ukrainian lands, for a long time, the primary
means of transportation was horse-drawn trans-
port. Depending on the size of the cart and types
of equipment, the vehicles were named as fol-
lows: brychka (in the steppes), mazhara (in
the southern Ukrainian lands), fira (in the west-
ern Ukrainian lands), beztarka (for grain trans-
portation), various kinds of sleigh (for winter
transportation) (Klepikova, 2019, p. 11). The
vast majority of modern most prosperous states
received primary capital through the use of sea
routes. Even in ancient times, trade and commu-
nication between nations occurred along rivers
or the sea coast. Sea trade routes were equipped
with ports and lighthouses, and the provision
of services by professional pilots who knew
the local fairway, currents, and climate features
began to take shape. Large cities and entire
states were built along the great river routes
of Europe. Kyiv itself was founded long before
the officially recognized date of 482. The city
grew, became famous, and allowed to unite dif-
ferent tribes into a single state at a time when
it was in the middle of a well-known path from
the countries of the Scandinavian Peninsula
to Greece-the path “from the Varangians to
the Greeks.” On land, transportation was asso-
ciated with the mechanical labor of domestic
draft animals — horses, elephants, oxen, camels,
donkeys, and the mechanical labor of people —
enslaved people or servants. Native American
civilizations did not know the wheel. However,
the American continent has paved roads seven
meters wide. The latest development of human
civilization should be due to attempts to find
new ways to get to India and the almost acci-
dental discovery of America.

6

Along with the development of relations
in the transport sector, humanity has come to
the idea of introducing insurance for its activ-
ities in case of various unfavorable natural
and climatic circumstances and the negative
impact of other people and peoples. Everyone
knows the biblical example of King David’s
insurance against drought by creating a stra-
tegic grain reserve. A little later, in the ancient
countries that carried out sea and land transpor-
tation, in particular in Egypt, Ancient Rome,
the states of Greece and others, funds began to
be created in case of loss of a sea or river ves-
sel, cargo, crew, passengers, etc. The person who
kept the money and issued compensation to vic-
tims was the prototype of a modern insurer.

Thus, with the development of civiliza-
tion, transport legislation was formed, as well
as legislation on the insurance of various risks,
relations, and property — the life and health
of draft animals, cargo and baggage, vehicles,
the life and health of people, etc. The genesis
of such legislation and relations in interrelation
and development requires research.

Literature review. Various relations in
the transport sector have been the subject
of research by many Ukrainian scientists.
The following researchers are among them:
Klepikova (Klepikova, 2019; Klepikova,
2011), Khovavko (Khovavko, 2012), Obikhod
and Bilenchuk (Obikhod and Bilenchuk, 2023),
and others. The following Ukrainian scientists
are among the researchers of insurance rela-
tions: Adamov (Adamov, 2008; Adamov, 2009),
Nechyporenko (Nechyporenko, 2021), Popova
(Popova, 2022), Sobol (Sobol, 2010), Uralova
(Uralova, 2018), Zavoloka (Zavoloka et al.,
2020), and others. In the works of some scien-
tists, studies of relations in the field of trans-
port with insurance relations were combined.
These are the works of such scientists as Brunko
(Brunko, 2012), Derevianko and Rodina (Dere-
vianko and Rodina, 2010), and others. However,
these studies are insuflicient to form a holistic
view of the progressive dialectical development
of insurance relations in the transport field.

It should be noted that an attempt to identify
periods or stages of development of legislation
in the field of transport insurance in Ukraine
was made earlier by Brunko, whose study iden-
tified seven relevant stages (Brunko, 2012),
which should be clarified, developed, and sup-
plemented taking into account today’s realities.
The periodization of the formation and develop-
ment of the legal basis of intermediary activity
in the insurance sector during Ukraine’s inde-
pendence, with the allocation of three main
stages: the first — from 1991 to 2004; the sec-
ond — from 2005 to 2013; the third — from 2014
to the present, which are characterized by cer-
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tain features of economic and legal regulation
of this activity, was carried out by Uralova
(Uralova, 2018, p. 8). However, such conclu-
sions only touch on the relationships under
study. Therefore, it will be important to identify
the main historical legal periods of the processes
under study based on the article.

Purpose. To identify and briefly describe
the historical legal periods of development
of legal relations on insurance in the transport
sector of Ukraine, which will later allow for
the determination of the area of development
and adoption of relevant legislation in the mod-
ern period.

Research  methods. The purpose was
achieved by using a set of traditional methods
of scientific knowledge known to humankind,
which are based on the principles of material-
istic dialectics. During the preparation of this
paper, historical legal and comparative legal
methods were widely used, which made it
possible to identify and characterize the fea-
tures of individual historical legal periods in
the development of insurance legal relations
in the transport sector of Ukraine; to compare
legal relations and legal rules of different times
in different geographical regions of Ukraine.
Applying the axiomatic method allowed iden-
tifying and describing individual insurance
legal relations in transport within the princi-
ples and functions of various branches of law.
The system structural method was applied
to clarify the relationship between different
participants in insurance legal relations in
the field of transport in different time peri-
ods and systematize historical legal periods
of development of insurance legal relations
in the transport sector of Ukraine already in
the process of preparing this paper. As a result,
the article was categorized following the names
of the identified periods.

2. The Greco-Roman period of develop-
ment of insurance legal relations in the trans-
port sector

As Klepikova points out, even in ancient
times in the city-states of Greece, particularly
on theisland of Rhodes, local lawyers and econo-
mists formed and described the institute of gen-
eral accident. Based on this institute, already in
those days, a rule was formed about the prior-
ity of losing a smaller or part to save a larger or
all. A general accident is usually understood as
losses that the participants in the transportation
process must bear. In other cases, they are about
rules governing recognizing and distributing
a common accident (Klepikova, 2011, p. 20).
After the law of states on the territory of Ancient
Greece, this rule passed to the law of Ancient
Rome and later Byzantium, the countries
of Europe and Asia. Various methods of risk

insurance have been used since ancient times to
protect owners of sea and river vehicles, draft
animals, cargo, and other material values in
the field of transport. At the same time, rela-
tions on the insurance of interests, property, life
and health of individuals or business entities,
particularly economic and commercial activ-
ities, were not divided. Individual insurance
institutions, such as the mandatory targeted use
of insurance payments, the timeliness and regu-
larity of contributions, the application of force
majeure clauses, and others, have been preserved
to a greater or lesser extent to this day. When
insuring the life of a passenger, ship crew mem-
ber, or other insured person and in the event
of an insured event, i.e., the death of the insured
person, only the heir under the will of such per-
son could receive the insurance payment.

Since ancient times, there has been not
only a division of law into private and public
(today, we can point out the inaccuracy of such
a division. In addition to this division of law,
in Ancient Rome, insurance was divided into
mutual (joint) and insurance based on regular
contributions (Svitlychnyi, 2023, p. 24-25).

3. The Medieval period of development
of insurance legal relations in the transport
sector

Mutual or joint insurance appeared for
the first time in the fields of transport insurance
and life insurance. This type of insurance was
conditionally assigned to “wholesale” insurance,
which is now considered insurance of legal enti-
ties. Insurance based on regular contributions
is conditionally referred to as “retail” insurance
(Adamov, 2009, p. 253). “Wholesale” transport
insurance of cargo and sea vessels prevailed
in the sphere of management, starting with
trade or sea insurance (old policies that have
survived were issued in Italy in the XIV cen-
tury — the first of the insurance policies that
have survived to this day was issued in medie-
val Ttaly in 1347 in connection with sea trans-
portation) (Adamov, 2009, p. 253). Based on
maritime trade, legal customs were formed
that stimulated the emergence and registration
of the then-trade law, based on which modern
economic law was formed. The legal regulation
of insurance activities at the first stages of its
formation was based mainly on maritime legal
customs.

Among the types of legal customs, port
customs (customs of the port) are separately
distinguished, which are rules established
by practice that determine the relationship
between the shipowner, shipper, and consignee
when loading and unloading a sea or river ves-
sel, rationing cargo operations, the procedure
for calculating parking time, etc. (Shelukhin,
Antoniuk, Vyshnyvetska, 2008, p. 24). Even

1
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today, those who are engaged in international
transportation through seaports know which
of the participants in the transportation pro-
cess is responsible for the cargo and provide its
support, including financial support, at a par-
ticular stage of transportation. Accordingly,
participants who have committed loss or dam-
age to cargo or a sea vessel at a particular stage
of the transportation process must also engage
with the insurer on compensation for losses.
Port customs apply in cases where the mar-
itime transport agreement does not contain
relevant provisions and instructions. If legal
customs that do not contradict the current
legislation of Ukraine are considered uncon-
ditional (Shelukhin, Antoniuk, Vyshnyvetska,
2008, p. 25). The positive aspect of the Middle
Ages was the transition from legal customs to
the formation of systematized acts, by which
these customs acquired the form of written reg-
ulatory legal acts. The most famous is the Amalfi
table, organized in the Italian shopping center
of the Middle Ages — the city of Amalfi. In
the Middle Ages, with the formation of large
trading companies, the question of insurance
of risks for carriers and cargo owners arose. This
gave an impetus to the formation of the insur-
ance services market. The first professional
insurers were moneylenders, bankers, notaries,
and other participants in financial relations.
They already had some experience working
in the financial markets and therefore speci-
fied insurance cases, terms of compensation
for losses, terms, etc., in contracts more care-
fully than in ancient times. It was often stipu-
lated that the policyholder would be deprived
of insurance payments in case of improper, i.e.,
negligent attitude to the safety, protection,
and maintenance of vehicles, cargo, or baggage.
Gradually, insurers began to unify their services,
essential terms of contracts, insurance rules,
etc. To comply with this, insurers, like other
employees on a professional basis, were united
in guilds and other self-governing associations.

According to Klepikova, the beginning
of regulatory regulation of vehicle ownership
relations — the right to own a vehicle, the right
to use it, transfer it to other persons for use, etc. —
is associated with the emergence of an insurance
case. Marine insurance is an ancient institution,
which is confirmed by the Rhodes General Acci-
dent Law, compiled in the ninth century BC.
Later, marine insurance was developed in north-
ern Italy, southern France, etc. (Klepikova,
2019, p. 12—13). On the territory of Kievan
Rus, relations in the field of transport gradually
developed and became more complicated. The
achievements of European countries in the legal
support of relations in the field of transport
were gradually introduced into economic prac-

8

tice. The development of insurance was chal-
lenging. This is associated with significant risks
for both river and sea trade and land trade. Usu-
ally, the passage of water and land caravans was
provided either by military detachments, which
significantly increased the cost of delivery, or
by an agreement on the safety of caravans with
the peoples and tribes through whose lands they
passed. In the latter case, the agreement was
either mutual, according to which the Kyivan
Princes guaranteed the passage of foreign car-
avans through their lands or was provided with
payment. It also increased the cost of trans-
portation. Obviously, in all cases, the activities
of insurers looked redundant.

To encourage carriers, Prince Oleg signed
a treaty with Byzantium in 911. Progressivity
was that in medieval Western Europe, there
was a “coastal law” in force, according to which
the remains after a shipwreck went to the owner
of the land to which they were nailed. Kyivan
Rus was forced to accept progressive conditions
mainly due to the refusal of many merchants to
deliver goods due to natural risks and the dom-
inance of thieves and pirates. Later treaties
between Kyivan Rus and Byzantium in 944
and 971 extended the borders of merchant ship-
ping first to individual Mediterranean countries
and then to Alexandria, North Africa, and Spain
(Klepikova, 2019, p. 13). Thus, the transport
sphere in Kyivan Rus developed, and the insur-
ance sphere began to form already at the time
of the appearance of the Milky Way — the mer-
chant class of Ukrainians in the 13th and 14th
centuries. The chumaks used joint insurance,
in which each of the chumaks made a contribu-
tion to the joint insurance fund before the cam-
paign. After that, the general cash register was
divided in half. Half remained in the community
and was used after the completion of the trans-
port and trade operation and confirmation
of information about losses on the way incurred
by a certain chumak. The other half of the cash
register was taken with chumaks and used to
cover expenses, repair vehicles, buy new animals
to replace the dead or sick, etc.

Insurance of various risks in the professional
activities of chumaks absorbed the progressive
features available in the insurance activities
of the most economically developed countries
of that time and brought Ukrainian features
to these relations. This is one of the first forms
of formation of the insurance fund of transport
organizations on Ukrainian lands. It can be
attributed more to joint insurance than to com-
mercial insurance carried out by professional
insurers. This form of insurance in the field
of transport activity was not historically the first
in Ukrainian lands. However, it was promising
for its time. In this form of insurance of risks
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associated with the trade and transport activ-
ities of small Ukrainian merchants, private
and public interests are flexibly intertwined.
It was this form of insurance that influenced
the traditions of developing not only insurance
activities but also the cooperative spirit with all
its forms and manifestations in the Ukrainian
lands for the next few centuries after the termi-
nation of trade activities by chumaks and their
transformation into industrialists, merchants,
and bankers of the highest degree of eco-
nomic development. Insurance of property, life
and health, and transport liability was not left
out (Svitlychnyi, 2023, p. 26).

4. The period of development of the world
economy and increasing the role of transport

With the development and complication
of economic relations, joint insurance began
to give way to professional insurance, which
was voluntary by established insurers. As men-
tioned above, their founders were various par-
ticipants in relations in the financial markets.
The emergence of insurance companies was
associated with the development of capital-
ism, primarily in maritime transport and trade,
where since the Middle Ages, there has been
accumulated experience of various models
of protection of owners of ships and cargo in
case of their destruction, damage, or robbery
during the voyage.

Due to the established traditions in insur-
ance and insurance law in England and later in
the German states in our time, Great Britain
and Germany are among the world leaders in
insurance of risks, property, and other tangible
and intangible assets in the field of transport.
Until now, international transportation is con-
sidered safe all over the world if the sea car-
rier insured its risks and received the so-called
“Lloyd’s form”, which was generally formed
and adopted by a large association of partici-
pants of insurance companies in the UK back in
1779 (Svitlychnyi, 2024, p. 72).

Since the emergence of the russian empire,
a significant part of the Ukrainian lands has
been forcibly incorporated into it. Mutual insur-
ance of chumaks, artisans, and other producers
and merchants was decentralized and became
an alternative to centralized insurance at that
time, which was formed in the recognized cen-
ters of the empire. As Adamov points out, in
the russian empire, the first insurers began work-
ing in Riga in 1765 and only later in St. peters-
burg and moscow (Adamov, 2009, p. 254).

5. The development period of insur-
ance legal relations in the transport sector
at the turn of the 19th and 20th centuries

The central russian government tried to
develop the economy to a greater extent on
the historical moscow lands. Still, the ancient

customs of doing business led to the formation
of significant trade, transport, and financial (in
particular, insurance) companies and associa-
tions in Kharkiv, Kyiv, Odesa, and other cities
and towns. Adamov mentioned above points out
that one of the essential insurance centers was
Odesa, where, due to its important geographi-
cal location, both local insurers and branches
of well-known world insurance companies
and companies with centers on russian terri-
tory worked. Because of its geographical loca-
tion, Odesa insurers provided their services
to sea carriers, insuring merchant sea vessels,
cargo and freight, rolling stock of private rail-
ways, and cargo transported by rail (Adamov,
2009, p. 255). However, the situation with
Odessa is the exception rather than the rule. In
general, at the turn of the 19th and 20th centu-
ries, in general, the level of insurance in the field
of transport within the Russian empire was sig-
nificantly lower than the corresponding level in
the capitalist states of Europe and America. The
development of insurance was mainly aimed
at personal insurance, and insurance of relations
in the field of transport at that time was not
widespread enough. The same can be said about
the Ukrainian lands that were and developed as
part of other countries and other empires.

6. The Soviet period of development
of insurance legal relations in the transport
sector

After the fall of the russian empire in soviet
russia in 1918, all insurance companies were
nationalized. After the capture of Ukraine and its
annexation, and then inclusion in the USSR,
on the territory of the Ukrainian SSR, insur-
ance of any activity, any property, and any
risks was carried out by the state company
Gosstrakh, which was part of the USSR Min-
istry of Finance and had a strict administrative
hierarchy: it consisted of the main department
of the USSR State Insurance, management in
the Ukrainian SSR, city and regional insurance
inspectorates. Transport companies-policy-
holders were formed in the form of state-owned
enterprises. Disputes between the insurer
and the policyholder, which were state-owned
enterprises, were essentially resolved by
the state unilaterally, taking into account its
own interests. This order existed until Ukraine
restored independence in the early 1990s. At
this point, the process of ultra-rapid primary
capital accumulation by new businesspeople
and the formation of many business entities
in various sectors and spheres of the economy
began. The insurance sector was no exception,
and in the mid-1990s, up to a thousand insurers
worked in Ukraine. In the first years of indepen-
dence, insurance relations were regulated either
based on Soviet legislation or based on applying

9
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the principles of the analogy of law since there
was no separate personal tax code on insurance
until May 1993.

7. The period of development of insurance
legal relations in the transport sector from
1990 to 2014

The first Ukrainian regulatory legal act on
insurance was the decree of the Cabinet of Min-
isters of Ukraine “On Insurance” as of May 10,
1993, which laid the foundations for insurance
activities in independent Ukraine (On Insur-
ance, 1993). In 1992 and 1993, the decrees
of the Cabinet of Ministers of Ukraine had
the status of legislative acts, changes
and additions to which were then made by
the laws of Ukraine. To replace this act, the Law
of Ukraine “On Insurance” was adopted in
1996 (On Insurance, 1996), which adminis-
tered and regulated insurance relations, which
is why businesses began to withdraw capital
from the insurance sector of the economy. Some
insurers created associations to diversify their
risks. The law increased the requirements for
insurance reserve funds of companies and reg-
ulated certain types of insurance in detail. Such
changes can be considered positive from
the perspective of ensuring policyholders’ inter-
ests. Last but not least, such positive aspects
relate to the transport sector. It is in the trans-
port sphere that everything is in motion, which
is why criminal encroachments of perpetrators
of illegal seizures and other intruders are com-
mitted on transport facilities. Criminologists
point out that the place of theft mostly does
not coincide with the place of its detection;
a significant period of time often passes between
the commission and detection of theft. In some
cases, the consequence of such criminal acts
may be obstacles in the operation of trans-
port (flight delays, schedule changes, damage
to rolling stock, causing additional damage to
transport organizations, creating emergencies,
etc.) (Khovavko, 2012, p. 103). This leads to
significant monetary costs, which can be par-
tially covered by the insurance company. It
is clear that the insurer will calculate its risks
and will not work at a loss. In negative cases,
insurers will refuse to enter into a contract with
a potentially dangerous client transport com-
pany from the point of view of the possibility
of an attack on it. In positive cases, insurers
can diversify risks by reinsuring or redistribut-
ing them among other insurers. Perhaps that is
why insurers began to unite in associations to
protect their interests. In 1997, Ukraine’s most
influential Insurance Association was formed —
the League of Insurance Organizations (Svit-
lychnyi, 2024, p. 73-74).

The state tried to regulate the activities
of insurers through administrative methods,
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in particular by creating various control bod-
ies, increasing the requirements for insurers,
and increasing the minimum size of the autho-
rized capital of the insurer, with differentia-
tion depending on or without life insurance. In
general, strengthening control and increasing
the size of the authorized capital of the insurer
is positive because insurance companies must
have the financial capacity to fulfill their obli-
gations to policyholders. Last but not least, this
applies to insurers operating in the transport
market (Svitlychnyi, 2024, p. 74-75). Despite
this, due to the profitability of the insurance
business, the number of insurers and the range
of their services constantly increased until
2014. In general, in the transport sector, each
type of insurance has its own advantages
and customers. On the other hand, the same
business entities — transport organizations can
enter into different insurance contracts with
the same insurers, depending on the situation,
type of transportation, type of transport, fea-
tures of counterparties and customers, etc.
(Svitlychnyi, 2024, p. 74-75).

8. The modern (military) period
of development of insurance legal relations in
the transport sector

With the annexation of the Autonomous
Republic of Crimea and the outbreak of hostil-
ities in 2014, insurers began to refuse to enter
into contracts with potential counterpar-
ties more. However, regulatory requirements
regarding the mandatory insurance of motor
liability of vehicle owners contribute to the sur-
vival and even a specific development of insur-
ance activities. The end of the war in favor
of Ukraine, which will necessarily take place in
the conditions of support of the states of an eco-
nomically developed Western civilization, will
lead to the development of both activities in
the field of transport and insurance of these rela-
tions (Svitlychnyi, 2024, p. 75). Today, trans-
port insurance relations are regulated by many
laws and bylaws. Moreover, on November 18,
2021, a new version of the Law of Ukraine “On
Insurance” was adopted. The new law is signif-
icant in scope and details approaches to regu-
lating insurance relations in various sectors
and spheres of the economy and human activity.
In particular, it pays attention to motor trans-
port insurance, tourist insurance when making
tourist trips, insurance for employees operating
vehicles, civil aviation insurance, risk insurance
when carrying out space activities in Ukraine,
etc. (On Insurance, 2021).

State regulation of insurance activities in
Ukraine should be carried out based on con-
sistency, planning, competence, and transpar-
ency, considering the current state of the econ-
omy, existing risks, and accepted development
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goals (Nechyporenko, 2021). These principles
are not fully observed in modern conditions.
The regulatory framework should be based on
the principles of consistency both in the insur-
ance sector in general and in terms of insurance
of activities in the transport sector in particular.
However, the current legislation, which today
regulates various relations in the field of com-
pulsory insurance, is dispersed and not fully
formed. It goes through the optimization stage
in difficult wartime conditions. New regulatory
legal acts are developed based on the traditions
of the historical experience of the Ukrainian
people and the leading features of leading coun-
tries in insurance issues — primarily the United
Kingdom, the United States, and EU member
states. The development of new regulatory legal
acts and new standards for existing regulatory
legal acts is somewhat dependent on the trends
laid down during the historical development
of the relevant legislation on the implementa-
tion of insurance activities in transport. The
formation of relevant legislation is influenced
by the development of scientific and techno-
logical progress and the digitalization of var-
ious processes of economic activity. Thus, in
the insurance market of Ukraine through online
channels, the following insurance services are
implemented: internal and external contracts
of civil liability insurance of land vehicle own-
ers (“green card”), Casco insurance, voluntary
medical insurance, travel, etc. (Popova, 2022).
The development of these processes contin-
ues. However, this development is hindered by
the warnings of drivers and carriers of the older
generation, who in the 1970s and 1990s had
a negative experience of cooperation with
unscrupulous insurers. Insurance without
the participation of the insurer’s employees
through electronic devices increases distrust
of the entire insurance market (Zavoloka et al.,
2020, p. 105).

Today, both among specialists in technical
sciences, as well as among economists, lawyers
and other researchers, the possibility of using
outer space as a transport route to other planets
is being discussed. It is obvious that insurance
contracts will be concluded in accordance with
the legislation and rules of a particular coun-
try — the owner of a space object, the insurer,
or a third country by agreement of the parties.
After the occurrence of an insured event, com-
pensation for damage is carried out based on
a contract, as well as the legislation of a particu-
lar state. In this case, the third may be the state
where the insured event occurs on the ground
or in the airspace. Ukrainian scientists point
out that today, in practice, a tacit agreement
has been formed to consider outer space above
100-110 kilometers above sea level. Conse-

quently, traffic accidents, damage, etc., at alower
altitude are within the limits of the sovereignty
of a particular state and are resolved with
its participation (Obikhod and Bilenchuk,
2023, p. 18). The above indicates the emergence
and initial development of a new period of legal
support for insurance activities in the field
of transport.

9. Conclusions

The historical legal periods of development
of legislation on the implementation of insur-
ance activities in transport highlighted below
will allow for determining the area of develop-
ment and adoption of relevant legislation. Anal-
ysis and understanding of the processes of leg-
islation formation in past epochs of economic
relations development will help determine
the need for current legislative rules. Among
the historical legal periods of development
of legislation on the implementation of insur-
ance activities in transport, the following can be
distinguished:

I. The Greco-Roman period, during which
the norms of primary legislation on transport
insurance began to operate, and mutual (joint)
insurance and insurance based on regular con-
tributions were allocated.

II. The medieval period, during which insur-
ance activities developed most often within
professional guilds and workshops based on
customary law. During this period, insurance
was developed in the Ukrainian lands within
the framework of professional associations
of chumaks.

IIIL. The period of development of the world
economy and increasing the role of transport is
the period of the beginning of industrialization,
during which, in the second half of the 18th
century, it was necessary to expand the types
of insurance relations in the field of transport,
develop common principles, rules, and guaran-
tees for ensuring the interests of participants in
these relations. In the 19th century, the empires
in which the Ukrainian lands were located
made attempts to regulate, subdue and monop-
olize the insurance sector and also developed
the principles of insurance in the field of trans-
port.

IV. The period of the turn of the 19th
and 20th centuries, during which, from the end
of the 19th century to 1918, the insurance busi-
ness developed and became more complex in
the direction of expanding the types of activi-
ties and insurance services and types of insurers
by organizational and legal form, form of owner-
ship, nationality, etc.

V. The Soviet period, during which there
was a monopoly on the implementation of any
type of insurance represented by the state enter-
prise “Sotsstrakh”.

11
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VI. The period during which, in the 1990s
and 2000s until 2014, there was a formation
of the insurance services market in the field
of transport, as well as the formation and per-
manent updating of legislation.

VII. The modern (military) period, during
which from 2014 to the present day, subjects
of insurance activities in the field of transport
operate in unfavorable conditions, face force
majeure circumstances, legislation is formed
taking into account the requirements of war-
time, the use of digital technologies is spread-
ing, the beginning of legal regulation of insur-
ance relations in transport in outer space.

The research conducted in the paper
and the generated periodization of the devel-
opment of the principles of legal support for
insurance processes in the transport field indi-
cate a constant complication of legislative rules
and a gradual strengthening of public interests
in these processes. The formation of an insur-
ance company, the initiative (usually on the part
of the transport company or the owner (recipi-
ent) of the cargo) to conclude an insurance
contract, was caused by the need to realize pri-
vate interests. The most challenging period for
the normal functioning of insurers and trans-
port companies is the modern (military) period.
However, even here, due to the increasing
importance of the role of transport (especially
sea, rail and road transport), the insurance mar-
ket is developing.

The post-war restoration of the social sphere
and the state economy will lead to a revolution-
ary increase in the amount of traffic by all modes
of transport and, accordingly, the quantitative
and qualitative expansion of types of insurance
services. Therefore, the legislation of Ukraine
is faced with the task of ensuring the imple-
mentation of insurance in the field of trans-
port, taking into account the risks of wartime,
and at the same time being ready to clarify
and expand legislative rules at the beginning
of the post-war recovery. To a certain extent,
these tasks will be given attention in the subse-
quent scientific research.
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ICTOPUYHU PO3BUTOK MMPABOBIZTHOCHH 13 CTPAXYBAHHS

Y TPAHCITOPTHII CDEPI

Anorauisi. Mema. MeToo cTaTTi € BUOKPEMUTH i CTHCJIO CXapaKTepU3yBAaTU iCTOPUKO-IIPABO-

Bi Iepiofi PO3BUTKY MPABOBIHOCUH i3 CTPaXyBaHHI y TPAHCIOPTHIN cdepi Ykpainu, ski mizuiire
JIQJIYTh 3MOTY BU3HAYMTH HATIPAMU PO3POOKH i MPUHAHSITTS Bi/INOBIIHOTO 3aKOHOABCTBA B CyYacHO-
My mepioni. Memoou docaidscenns. J[oCATTU OCTABIEHOI METH BIAJTOCS 3aBISKH 3aCTOCYBAHHIO
KOMIIJIEKCY BiZIOMHUX JIIOJICTBY KJIACHMYHUX METO/iB HAYKOBOTO Ii3HAHHS, SKi CIIMPAIOThCI HA 3acaiu
MaTepiasictiuunol gianexTuku. Ilig yac miaroToBku miei crarTi HaliGigbLI MIMPOKO 3aCTOCOBYBAIM-
cs iCTOPUYIHO-TIPABOBUN 1 TIOPiBHSJIBHO-TIPABOBUI METOMH, 32 AOMOMOTOI0 SKUX BAAJOCS BUSBUTH
Ta CXapaKTepU3yBaTH 0COOJMBOCTI OKPEMUX iCTOPUKO-TIPABOBYX EPIO/liB PO3BUTKY MPABOBIHOCHH
i3 cTpaxyBaHHsI y TPAHCHOPTHIH chepi YKpainu; NOPiBHATH MPABOBIAHOCWHM i TIPAaBOBi HOPMU Pi3-
HUX 4aciB y pi3HUX reorpadiuHux perioHax Ykpainu. 3acTOCYBaHHS aKCiOMATHYHOTO METOIY JaJI0
3MOTY BUSIBUTH i1 ONUCATH OKPeMi IIPABOBIIHOCHHU i3 CTPaxyBaHHA y chepi TPAHCIOPTY B MeKax
MPWHINTIB i QyHKIIH pisHUX rasyseit mpaBa. CHCTEMHO-CTPYKTYPHUN METO/ BUKOPHUCTOBYBABCS JIJIST
3'sICyBaHHS B3a€MO3B’A3KY MiK PI3HUMHU yYaCHUKAMU MPABOBITHOCHH i3 CTpaxyBaHHs Yy cdepi TpaH-
CIOPTY B Pi3HI YaCOBI €MOXU, a TAKOX [IJII CUCTEMATU3allil iCTOPUKO-IIPABOBUX MEPIO/liB PO3BUTKY
MPaBOBIIHOCHH i3 CTpaxyBaHHS y TPAHCIOPTHIH chepi YKpainu BjKe B Mpolleci HAMCAHHSI POOOTH.
3aBIgKy [[bOMY pyOpHUKaIlito cTarTi 6yJ10 HoOYA0BaHO 32 Ha3BaMU BUSBJIECHUX Tiepiogis. Pesyavma-
mu. Cepell icCTOPUKO-TIPABOBUX TI€PiO/[iB PO3BUTKY 3aKOHOABCTBA PO 31 ICHEHHST CTPAXOBOI JIisITh-
HOCTI Ha TPAHCIOPTi MOKHA BU/IITTUTH TaKi:

I. I'pexo-pumcbkmii iepioz.

I1. CepennboBiunuii nepios.

I1I. ITepios po3BUTKY CBITOBOI €KOHOMIKH i Mi[BUTIIEHHS POJIi TPAHCIIOPTY.

IV. Ilepiox mesxi XIX 1 XX cTOMITS.

V. Papgucbkuii iepiog.

V1. Iepiog, nporsirom sikoro 3 1990-x 1o 2014 poky BiaOyBajocst CTaHOBJIEHHS PUHKY CTPAXOBHX
nocyr y cdepi TPAaHCIOPTY, a TAKOXK (DOPMYBaHHS Ta IEPMAaHEHTHE OHOBJICHHS 3aKOHOJABCTBA.
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VII. Cyvacuuii (BoeHHUIT) niepio, mpoTsarom sikoro 3 2014 poky 0 Halux AHIB CyG'€KTH CTpaxo-
BOI [isTbHOCTI y cepi TPAaHCHIOPTY AIIOTh y HECHPUATINBIAX YMOBAX, CTUKAIOTHCS i3 POPC-MasKOPHUMHE
06CTaBUHAMY, 3aKOHOIABCTBO (DOPMYETHCS 3 YPAXyBAHHIM BUMOT BOEHHOTO YaCy, MOMIUPIOETHCS 3aCTO-
CyBaHHS IIU(POBUX TEXHOJIOTIH, IOYATOK MPABOBOTO PETYJIIOBAHHS CTPAXOBHMX BiIHOCHH Y TPAHCIIOPTI
B KOCMi9YHOMY TTPOCTOPI.

Bucnosxu. IIpoBeneHe y crarTi 1oCIi/KeHH 1 3SreHepoBaHa Iepiofin3allisl PO3BUTKY 3aca] IIPAaBOBOTO
3a0e31eveHH st IPOIECIB CTPaxyBaHHs y chepi TPAHCIIOPTY BKA3YIOTh HA MOCTiiHE YCKIIA[HEHHS 3aKOHO-
JIaABYMX HOPM 1 [IOCTYTIOBE IOCUJIEHHSI yOJIYHNX IHTEPECIB y KX Ipoiecax. I 1e Ipu ToMy, 1110 YTBOPEHHI
CTPaxoBoOi KOMIIaHii, iHiliaruBa (dacriiie 3 GOKy TPAHCIIOPTHOI KOMIIaHIi 4¥ BJIaCHUKa (OTPUMYBaya) BaH-
Taxy) B YKJIaJeHHi JOTOBOPY CTpaxXyBaHHs Oy/M BUKJIMKaHi TOTpe6oIo B peaisailii mprBaTHUX iHTEPECIB.
Haitckmaguinmm 17151 HOpMaIbHOTO (DYHKIIIOHYBAaHHS CTPAXOBHKIB i TPAHCIIOPTHIX KOMMAHIN € cydJac-
Huii (BoeHHuit) mepiog. ITpore i TyT BHACHIZOK IABUINEHHS BAKJIUBOCTI PoJii TpaHCIOPTY (0cO6IUBO
MOPCBKOTO, 3aJTI3HUYHOTO i aBTOMOOIJIBHOTO) CTPAXOBHUIA PUHOK PO3BUBAETHCSL.

KitouoBi cjioBa: cTpaxyBaHHsI, TPAHCIIOPT, Cy6'€KT rOCIoapioBaHHsl, IepeBe3eHH s, IIPABOBKH 3BUYali,
TPAHCIIOPTHE 3aKOHOABCTBO, CTPAXOBi Bi[HOCWHMU, ICTOPUKO-IIPABOBI TE€PiO/in, BaHTAK, MAHO, KUTTS
i 3/10POB’s1, TACAXKUP, CYTHO, MOPCHKUIT TIOPT, 3aJTi3HUIIS, A€POTIOPT.
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HISTORICAL AND LEGAL ANALYSIS

OF FORMATION AND DEVELOPMENT

OF THE REGULATORY FRAMEWORK
FOR ATYPICAL FORMS OF EMPLOYMENT

Abstract. Purpose. The purpose of the article is a historical and legal analysis of the formation
and development of the regulatory framework for atypical forms of employment. Results. Relying on
the analysis of scientific views of scholars, the article provides a historical and legal analysis of the formation
and development of the regulatory framework for atypical forms of employment. It is summarised that
today the regulatory framework for atypical forms of employment in Ukraine cannot be considered
a perfect and complete process, despite the positive course of domestic legislation in the relevant area.
Conclusions. It is concluded that it is advisable to distinguish three main stages of development of atypical
forms of employment and the system of its regulatory framework: 1) post-Soviet, which provided for
the use of atypical forms of employment as an exception mainly for citizens with special needs, for home-
based workers, and persons on leave to care for a child under three years of age. A characteristic feature
of this period is the regulatory framework for such forms of employment based on post-Soviet ideas
about work outside the workplace; 2) pre-COVID period — 2000s and until the beginning of 2020 —
associated with the rapid development of the Internet and computerisation, the transition of the economy
and other fields of public life to a digital format, and the development of international cooperation in
many sectors of economic activity. This period was characterised by the active use of foreign experience
in atypical forms of employment in the absence of a proper regulatory framework for this field of labour
relations, regulated mainly through the civil law prism. Furthermore, it became clear that relations arising
in the field of atypical forms of employment require to be regulated by the labour law; the third stage
(COVID-19 pandemic) — quarantine measures led to a sharp increase in the number of employers using
atypical forms of employment. In addition, further terrorist actions of the aggressor country and the war
caused massive resettlement of citizens from the areas of active hostilities to calmer places in Ukraine
and abroad. Atypical forms of employment have become one of the most active ways for citizens to
continue their work. This stage is characterised by active amendments to the current labour legislation
to regulate the labour activities of employees working with irregular working hours, raising the issue
of regulating the problems of borrowed labour by ratifying relevant international legal acts, providing
legal definitions of certain forms of atypical employment, etc.

Key words: history, development, regulatory framework, atypical forms of employment, labour
legislation.

1. Introduction

Atypical forms of employment have recently
become increasingly popular in Ukraine, due
to a number of different factors, both general,
global and personal factors of the life circum-
stances of individuals. It should be noted that
such forms of non-standard employment as
part-time work; urgent or short-term work;
home-based work; remote work; (electronic)
work; self-employment; pseudo-employment;

© 0. Husarov, 2023

temporary agency and contingent employ-
ment became widespread in the 70s in Europe
and the United States (Prohoniuk, 2021).
In Ukraine, such atypical forms of employ-
ment have emerged relatively recently, with
the start of the gradual market transformation
of the economy.

Some problematic issues related to the reg-
ulatory framework for atypical forms of employ-
ment were considered in their scientific works
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by: 1.O. Bezzub, L.O. Vasechko, O.Ye. Kos-
tiuchenko, Yu.O. Ostapenko, D.O. Plekhov,
L.Yu. Prohoniuk, O.S. Prylypko, Ya.V. Svich-
kariova, 1.O. Taran, and many others. How-
ever, despite numerous scientific achievements,
the legal literature lacks comprehensive studies
on the history of the formation and develop-
ment of the regulatory framework for atypical
forms of employment.

As a result, the purpose of the article is
a historical and legal analysis of the formation
and development of the regulatory framework
for atypical forms of employment.

2. Formation of the international regula-
tory framework for atypical forms of employ-
ment

The regulatory framework for atypical
forms of employment in Ukraine is character-
ised by a rather slow response to social processes
in the labour market. One of the first ways to
regulate the issues of atypical forms of employ-
ment is through the provisions of Article 18
of the Law of Ukraine “On the Fundamentals
of Social Protection of Persons with disabili-
ties in Ukraine”, which stipulate that the rights
of persons with disabilities to work and gain-
ful employment, including under the condi-
tion of working at home, shall be ensured by
their direct address to enterprises, institutions,
organisations or to the state employment ser-
vice. For persons with disabilities who cannot
work at enterprises, institutions or organisa-
tions, the State Employment Service assists in
employment provided that they work at home
(Law of Ukraine on the Fundamentals of Social
Protection of Persons with disabilities in
Ukraine, 1991). In the early 1990s, it was pri-
marily about ensuring the right to work for peo-
ple with special needs who were unable to work
in a traditional workplace. It was about work-
ing at home. Methodological recommendations
on the definition of workplaces, approved by
the Protocol No. 4 of the Ministry of Labour
of Ukraine of 21 June 1995 on workplaces
of homeworkers, define homeworkers as work-
ers whose workplace coincides geographically
with their place of residence. Their workplaces
are equipped mainly with tools, appliances
and small machines (Methodological recom-
mendations for determining jobs, 1995).

The situation in the relevant field some-
what changed in the early 2010s. The Presi-
dent of Ukraine's Address to the Verkhovna
Rada of Ukraine “On the Internal and Exter-
nal Situation of Ukraine in 2013” specifically
mentioned the spread of non-standard forms
of employment as a significant drawback that
hinders the effective dissemination of posi-
tive social effects of economic development.
It is noted that the use of borrowed labour in
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Ukraine within the framework of staff leas-
ing, outstaffing and outsourcing schemes has
become increasingly widespread. The legis-
lative unsettledness of these issues leads to
the spread of hidden labour relations, which
weakens the labour protection of employees.
Frequently, temporary employment conditions
(fixed-term labour agreements, contracts) are
applied to employees working on a permanent
basis or performing work that is not temporary
(Annual Address of the President of Ukraine to
the Verkhovna Rada of Ukraine on the internal
and external situation of Ukraine, 2013). The
means of the regulatory framework for atypical
forms of employment in this period was civil
law provisions that concealed the actual labour
relations (On the feasibility of ratifying the ILO
Convention No. 181. Accounting week, 2010).

The literature review reveals increasing
popularity of atypical forms of employment in
Ukraine due to the following circumstances:
1) flexibility of employment forms due to
the massive entry of women, students, and pen-
sioners into the labour market; 2) the conscious
rejection of high income, responsibility,
and social status by some categories of people
who fundamentally change the structure of their
consumption, switching to quiet, low-paid work
and flexible hours; 3) the presence of catego-
ries of the population that often need periods
of unemployment due to childcare, education,
medical treatment, other individual requests,
and the remote production activities, which
make their labour careers less stable and stand-
ard (Ostapenko, 2020). However, it should be
emphasised that the flexibility of employment
forms allows for additional income, which is
a significant incentive for their popularisation
among the general population.

The quarantine measures introduced in
response to the spread of COVID-19 have
become an important factor in stimulating
the regulatory framework for atypical forms
of employment. According to available sociolog-
ical studies, during the COVID-19 pandemic,
more than 35% of employees switched to work-
ing from home. The pandemic has triggered
a long-overdue stage of technological and social
experiments that are having a significant impact
on the future of office workers (Bezzub, 2020).

Comparing the global data on the num-
ber of remote workers before the pandemic,
D.O. Pliekhov emphasises the fact that accord-
ing to the Global State of Remote Work (Owl
Labs, 2018), only slightly more than half (56%)
of companies worldwide as of 2018 provided
at least some form of remote work for female
employees. An important distinction here is
that before the pandemic, it was mostly self-em-
ployed people who worked from home. Accord-
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ing to ILO, only 19% of those who worked from
home permanently before the COVID-19 pan-
demic were female employees; in the EU, only
3% of employees were women, while the share
of self-employed people working from home has
been steadily increasing, reaching 19% in 2019.
The pandemic, however, has changed the situ-
ation as expected. For example, at the height
of the pandemic, in March-April, two-thirds
(62%) of all US workers worked from home to
some extent (according to Gallup panel data).
In EU countries, these figures were slightly
lower, but the difference with the situation
before the pandemic is significant. For example,
in the same period in Germany and Hungary,
a quarter of the total employed population did
some form of work at home, while in the Czech
Republic and Poland, almost a third of such
workers did so (Pliekhov, 2021). Global trends
have not spared Ukraine.

Inthe summer 0f 2020, the ILO issued a Prac-
tical Guide on “Remote work during and after
the COVID-19 pandemic”, which provides
guidance for workers and employers, addresses
the main issues and challenges of remote work
and suggests possible solutions. The document
notes that before the pandemic, only a small
proportion of the world's workers occasionally
worked remotely. As a result of anti-covid meas-
ures, almost four in ten workers in Europe have
switched to remote working, with this figure
being higher in countries where remote work-
ing was more developed before the pandemic.
It turned out that with the right use of tech-
nology and communication tools and changes
in the organisation of the labour process, much
more work can be done remotely than previ-
ously thought. According to the ILO, the vul-
nerabilities of remote workers are as follows:
restrictions or lack of direct communication
with colleagues can lead to fewer opportunities
to acquire new skills, specific health problems,
lower levels of social protection, and a tendency
for remote workers to receive lower salaries
than office workers, including highly qualified
specialists (Pliekhov, 2021). These recommen-
dations are aimed at ILO member countries on
how to direct state support for remote workers.

3. Formation of the regulatory framework
for atypical forms of employment in Ukraine

At the end of 2020, the Ministry for Devel-
opment of Economy, Trade and Agriculture
of Ukraine prepared a draft Law of Ukraine
“On  Amendments to the Labour Code
of Ukraine Regulating Certain Non-standard
Forms of Employment” (hereinafter referred
to as Draft No. 2), which proposed the struc-
ture of an employment contract with unfixed
working hours (hereinafter referred to as
the “employment contract”). It should be noted

that this is the second “attempt” to initiate
the design of the employment contract. The
first attempt was made in the “scandalous” draft
Labour Law No. 2708 of 28 December 2019
(hereinafter referred to as Draft No. 1). Such
an agreement had the same name and, in accord-
ance with Article 17, was a type of employment
contract, and its definition and terms were set
out in Article 22. For example, an employment
contract with unfixed working hours is a spe-
cial form of employment agreement, according
to which the employee's duty to perform work
arises only if the employer provides availa-
ble work, without guarantees that such work
will be provided on a regular basis (Svich-
karova, 2021).

In September 2021, the Verkhovna Rada
of Ukraine adopted as a basis the Draft Law
on Amendments to Certain Legislative Acts
of Ukraine Regarding Legal Framework for
Certain Non-standard Forms of Employment,
which aims to regulate the issue of non-stand-
ard forms of employment for individuals,
who perform work on a non-permanent basis,
ensuring flexibility in choosing the organisa-
tion of labour relations, enhancing employee
mobility in exercising the right to work (Draft
Law On Amendments to Certain Legislative
Acts of Ukraine Regarding Legal Framework
for Certain Non-standard Forms of Employ-
ment, 2021).

Consequently, on 18 July 2022, the Law
of Ukraine “On Amendments to Certain Leg-
islative Acts of Ukraine Regarding Legal
Framework for Labour Relations with Unfixed
Working Hours” was adopted, which resulted
in amendments to a number of laws of Ukraine.
First of all, the Labour Code of Ukraine was
supplemented with Article 21-1, which intro-
duces an employment contract with unfixed
working hours. According to this article, it is
aspecial type of employment contract, the terms
of which do not establish a specific time for
the performance of work, the employee's duty
to perform, which arises only if the employer
provides the work stipulated by this employ-
ment contract, without guaranteeing that such
work will be provided permanently, but in com-
pliance with the remuneration conditions pro-
vided for in this article (Code of Labour Laws
of Ukraine, 1971).

Despite certain successes of Ukraine in
the regulatory framework for atypical forms
of employment, the regulatory process cannot
be considered complete. O.S. Prylypko, consid-
ering the unstoppable development of labour
relations and new information technologies,
argues that the use of telework in the sense
of remote work is expedient from a practical
point of view in modern realities, moreover,
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the use of telework in Ukraine requires bringing
national legislation in line with international
provisions governing telework, in particular,
the development and adoption of a regulation
on teleworkers' labour, which would include
the provisions of international legal acts on tele-
work (Prylypko, 2013).

In December 2020, the Draft Law
of Ukraine “On Ratification of the International
Labour Organization Domestic Workers Con-
vention No. 189” was initiated, which planned
that the Convention was to enter into force for
Ukraine twelve months after the date of regis-
tration of Ukraine’s instrument of ratification
with the Director-General of the International
Labour Office (Draft Law of Ukraine on Ratifi-
cation of the International Labour Organization
Domestic Workers Convention No. 189, 2020).
However, the Convention has not yet been rati-
fied by the Verkhovna Rada of Ukraine. The lag
of Ukrainian legislation from the modern needs
of society in regulating labour relations on atyp-
ical forms of employment and from the pan-Eu-
ropean trends in this field is reflected in the legal
literature. For example, O. Kostiuchenko insists
on the legislative definition of the concepts
of labour leasing, outsourcing, outstaffing (Kos-
tiuchenko, 2012).

Certain changes to the regulatory frame-
work, including atypical forms of employment,
were introduced in connection with the adop-
tion of the Law of Ukraine “On the Organisation
of Labour Relations under Martial Law”, which
defines the specifics of civil service, service in
local self-government bodies, and the specifics
of labour relations of employees of all enter-
prises, institutions, organisations in Ukraine,
regardless of their form of ownership, type
of activity and industry, representative offices
of foreign business entities in Ukraine, as well as
persons working under an employment contract
concluded with physical persons (hereinafter
referred to as employees) under martial law. For
example, it is established that under martial law,
the parties shall agree on the form of an employ-
ment contract. When entering into an employ-
ment agreement under martial law, the con-
dition of probation during employment may
be established for any category of employees.
The start and end times of daily work (shifts)
are determined by the employer. The duration
of weekly uninterrupted rest may be reduced to
24 hours (Law of Ukraine on the Organisation
of Labour Relations under Martial Law, 2022).

To sum up, it should be noted that today
the regulatory framework for atypical forms
of employment in Ukraine cannot be consid-
ered a perfect and complete process, despite
the undoubtedly positive course of domestic
legislation towards their “legalisation”, but this
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can only be called initial steps. The literature
review reveals that the main areas of modernisa-
tion of the regulatory framework for the remote
form of labour organisation include: the pro-
vision of separate chapters in the new Labour
Code of Ukraine, which will clearly regulate
the issue of remote employment; defining
the characteristics of a remote worker, his or her
scope of rights and duties, prohibiting discrim-
ination against these workers on any grounds;
ensuring professional development and training
of remote workers; ensuring that the popula-
tion and employers of Ukraine are sufficiently
informed about the possibility of using remote
forms of employment; regulatory provisions
according to which the state will ensure
the development of remote employment; insti-
tutions that will provide and coordinate remote
employment; public policy on employment,
which will be primarily aimed at stimulating
the development of this form of employment
(Taran, Vasechko, 2021).

4. Conclusions

Therefore, we can identify three main stages
in the development of atypical forms of employ-
ment and the system of its regulatory frame-
work:

— The first stage (post-Soviet), which pro-
vided for the use of atypical forms of employ-
ment as an exception mainly for citizens with
special needs, for home-based workers, and per-
sons on leave to care for a child under three
years of age. A characteristic feature of this
period is the regulatory framework for such
forms of employment based on post-Soviet ideas
about work outside the workplace;

— The second stage (pre-COVID period)
of the 2000s and early 2020 is associated with
the rapid development of the Internet and com-
puterisation, the transition of the economy
and other fields of public life to a digital for-
mat, and the development of international
cooperation in many sectors of economic
activity. This period was characterised by
the active use of foreign experience in atypical
forms of employment in the absence of a proper
regulatory framework for this field of labour
relations, regulated mainly through the civil
law prism. Furthermore, it became clear that
relations arising in the field of atypical forms
of employment require to be regulated by
the labour law;

— The third stage (COVID-19 pandemic) —
quarantine measures led to a sharp increase in
the number of employers using atypical forms
of employment. In addition, further terrorist
actions of the aggressor country and the war
caused massive resettlement of citizens from
the areas of active hostilities to calmer places in
Ukraine and abroad. Atypical forms of employ-
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ment have become one of the most active ways
for citizens to continue their work. This stage is
characterised by active amendments to the cur-
rent labour legislation to regulate the labour
activities of employees working with irregular
working hours, raising the issue of regulating
the problems of borrowed labour by ratifying
relevant international legal acts, providing legal
definitions of certain forms of atypical employ-
ment, etc.
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ICTOPUKO-TIPABOBHI1 AHAJII3 CTAHOBJIEHHS TA PO3BUTKY
ITIPABOBOTO PETYJIIOBAHHSI HETUTIOBUX ®OPM 3AHATOCTI

Anoranig. Mema. Meta crarTi noJisirae B 3/liHCHEHHI iCTOPUKO-TIPABOBOTO aHAJII3Y CTAHOBJIEHHSI
Ta PO3BUTKY IPABOBOTO PETYIIOBAHHS HETUMOBUX (hopM 3aitHATOCTI. Pe3yavmamu. Y cTatTi, crimpa-
IOUNCh Ha aHaJi3 HayKOBUX IIOIJISI/IB BYEHUX, aBTOP 3/IHCHUB iCTOPUKO-IIPABOBUI aHai3 CTAaHOBJIEH-
HS T PO3BUTKY IIPABOBOTO PEryJIOBaHHS HETHIOBUX (OpM 3aiiHATOCTI. Y3araibHEHO, 110 Ha CbOTOJ-
Hi HOPMaTHBHO-IIPABOBE DETYJIIOBAHHS HETUMOBUX (HOPM 3alHATOCTI B YKpaiHi HEe MOKHA BBaKaTH
JIOCKOHAQJIM 1 3aBEPIIEHIM ITPOIECOM, HE3BAKAYM HA MO3UTUBHUI PyX BITUM3HSAHOTO 3aKOHOJABCTBA
y BiIOBiIHOMY HanpsiMi. Bucroexu. 3pobiieHo BUCHOBOK IPO IOIIIBHICTh BUILIEHHS] TPOX OCHOBHHUX
€TamiB PO3BUTKY HETHIOBHUX (DOPM 3aNHATOCTI Ta CHCTEMH ii HOPMATHBHO-TIPABOBOTO PETYJIIOBAHHS:
1) mocTpanstHChKuUll, sKuii nepenbayaB BUKOPUCTAHHS HETUIIOBUX (DOPM 3aliHATOCTI SIK BUHSATOK IEpe-
BXKHO JIJIsI TPOMAJISIH 3 0COOJIMBIMHU [IOTPebamu, JIJisi HAJIOMHUKIB, 0ci0, 1m0 1epebyBaoTh Y BiIMyCTII
110 JIOTJIALY 32 JUTHHOIO 10 TPHOX POKiB. XapaKTEePHOIO BAACTUBICTIO IIbOTO IIEPIOy € HOPMATUBHO-IIPa-
BOBE PEryJIOBaHHs TakuX (GOPM 3aliHATOCTI Ha Gasi MOCTPAASHCHKUX YsIBJIEHb IIPO TPAIIO 032 MEK-
amu poboyoro micist; 2) gokosianuid — 2000-Hi poku i 10 moyatky 2020 poKy IOB A3aHMIT i3 CTPIMKUM
PO3BUTKOM iHTEpHETY Ta KOMII I0TepHU3allii, MepexoloM eKOHOMIKM 1 iHIMMX chep CyCHiTbHOTO JKUTTS
B udpoBuii hopMar, PO3BUTKOM MIKHAPOIHOTO CHiBPOGITHUIITBA B HAraThOX TATy3sX TOCIOAAPCHKOL
JisIbHOCTI. XapaKTepHUMM PUCAMU I[bOrO 1I€Piojly € aKTHBHE BMKOPHCTAHHS 3aKOPAOHHOTO JIOCBiLY
1I0/I0 HETUTIOBUX (hOPM 3aHHITOCTI 32 BiICYTHOCTI HAJEKHOTO HOPMATHBHO-ITPABOBOTO PETYJTIOBAHHS
i€l chepu TPYIOBUX BIHOCHH, 32 SIKOTO OCHOBHUIA 3MIiCT IIPaBOBOTO PETYJIIOBAHHS BiIOyBaBCs Kpi3b
[UBUIbHO-TIPaBOBY mpu3My. [Ipu 1boMy 3'IBIJIOCSI YiTKe PO3YMiHHsI TOTPeOU caMe B TPYIO-TIPABOBOIO
peryJIoBaiHs BiJHOCHH, 110 BUHUKAIOTDL y cdepi Herunosux dopm 3alinarocti; Tpetiil eran (manzemis
COVID-19) — npoBeieHHS KapaHTUHHUX 3aXO0/IiB MPU3BEJIO A0 PI3KOr0 3pOCTAHH KiIbKOCTI poOGOTOIaB-
11iB, 0 BUKOPUCTOBYIOTHh HETUTIOBI hopmu 3aitHsTocti. Kpim Toro, mogasnbiti TepopucTiyHi fiii Kpainu-
arpecopa, BiliHa BUKJIMKaI MacoBe TepecesieHHs] IPOMa/ISIH i3 MiCIlb BeIeHHsI aKTUBHIX OOMOBUX il 110
GLTBIIT CIIOKIHUX MicIb YKpainu Ta 3a KopaoH. OIHUM 3 aKTHMBHUX CIOCOOIB MPOIOBKEHHS OAAIBIIOL
TPY/IOBOI JIiSITTBHOCTI TPOMAJISTH CTaJIU SIKPa3 HETUTIOBI (opMU 3aiiHATOCTI. XapaKTePHUM JIJIsl 1bOTO eTa-
Iy € aKTHBHE BHECEHHS 3MiH 710 YUHHOTO TPYZOBOTO 3aKOHOZABCTBA 3 METOIO YHOPSAAKYBAHHS TPYAOBOI
HisLTBHOCTI IPAIIIBHUKIB, 110 MPAIIOITH 13 HehikcoBaHUM POGOYMM YACOM, IIOCTAHOBKA IIUTAHb PO Bpe-
TYJIOBAHHS POOJIEM 3aII03UYEHOT IIpalli MUIIXOM paridikallii BiIIOBiHAX MiZKHAPOIHUX HOPMATUBHO-
IIPABOBUX AKTiB, HalaHIA [IPABOBOTO BU3HAUEHHS OKpeMUM (hopMaM HETHIIOBOI 3aHHATOCTI TOIIO.
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NEW DIMENSION OF STATE REGULATORY
FRAMEWORK FOR RECRUITMENT ACTIVITIES
IN UKRAINE

Abstract. Purpose. The article describes the regulatory framework for recruitment activities
of public and private entities. Results. It is revealed that the State regulatory framework for recruitment
activities in Ukraine is currently in the process of formation. It is specified that there is a need to form
a regulatory framework that will become the basis for implementing a fair recruitment policy. The author
emphasises that despite the fact that under current conditions the legislative orientation in the field
of employment is aimed at ensuring the exercise of the right to work, it is possible that during the recovery
period the implementation of a business-oriented approach to employment and the labour market will
continue. It is determined that the updated legislation should be aimed at creating an environment
favourable for entrepreneurs, which will enable them to hire and support the best employees, develop
their professional skills and talents for the benefit of the organisation. In the long run, this will contribute
to the creation of competitive and efficient organisations and the economic growth of the entire country.
It is emphasised that such business-oriented approach to employment must be based on the correlation
of the organisation's benefits with the inviolability of the postulate of observance and consideration
of the rights and interests of employees. In other words, when developing the relevant legislation,
it is necessary to allow for both the rights and interests of the organisation and social guarantees for
employees, enabling to achieve sustainable and equal opportunities for all in employment. Conclusions. It
is concluded that, in general, a new dimension of the State regulatory framework for recruitment
activities in Ukraine should be aimed at creating modern conditions for the development of an innovative
and technology-oriented market for recruitment services by means of: 1) improvement of the regulatory
framework for the provision of recruitment services in general, including the development of modern
and implementation of international standards of recruitment activities; 2) improvement of the process
of information exchange between all market parties; 3) stimulation of the use of innovative technologies
in the field of employment; 4) introduction on digital platforms and recruitment tools in the public sector.

Key words: administrative regulatory framework, employment agency, recruitment, recruitment
services, recruitment, labour relations.

1. Introduction

It is quite natural that economic glo-
balisation, new information technologies
and the rapid development of society (Nahornyi,
Kostiuk, Pernykoza, 2020) are the result of var-
ious processes and factors that contribute to
the creation of a more connected and globalised
world. Therefore, it is logical that changes in
the structure of any organisation are inevitable:
approaches to management, including HR, are
being optimised.

In modern conditions, it has already
become clear that one of the main competitive
advantages of an organisation in the market
is talented, highly qualified employees (Shy-

© K. Slabko, 2023

pulina, Kaspruk, 2012). However, the under-
standing of staff as a necessary component
of the organisation's successful functioning
and one of the key factors to be considered
when developing the organisation's develop-
ment strategy has taken some time. In par-
ticular, historically, human resources depart-
ments (HR departments), which have always
been part of the structure of such organisa-
tions, have been responsible for the selection
and recruitment of personnel for an organ-
isation. A well-known American business
analyst, Dr Jac Fitz-enz, who, while working
at Monster Worldwide, wrote many books on
human resource management analytics, noted
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that HR departments were always treated
as a “dumping ground for organisational
losses”. It was seen as being staffed by nice
people without any specialised training who
were not able to perform other tasks (Fitz-
Enz, 2009). Indeed, for years, it was believed
that organisations could not assess or quan-
tify what the HR department had achieved
or its overall contribution to the organisa-
tion. As a result, most HRM departments
did not have access to the organisation's
strategic planning processes and were forced
to react to them rather than collaborate
with other management teams to make pol-
icies and set future goals. Over the years, it
became clear that this approach was wrong.
Studies in the private sector have revealed
that the return on a balanced and strategic
HRM policy can exceed the return on other
resources (Fitz-enz (Fitz-Enz, 2009); Jean
Paul Isson & Jesse S. Harriott (Isson, Har-
riott, 2016); Joan E. Pynes (Pynes, 2013)).
That is why everything has changed. Today's
HR professionals manage change and resil-
ience in their organisations, ensuring that
they are ready for the next stage of transfor-
mation with the right people and a culture
that attracts and retains the best talent in
challenging market conditions.

Therefore, in the context of rapid globalisa-
tion and socio-economic changes, the institu-
tion of human resource development has taken
a new turn in development, and an integral
part of it is now the recruitment and selection
of qualified and value-oriented employees who
are aligned with the culture of a particular
organisation.

Aspects of the recruitment services market
in Ukraine have been studied by scholars such
as N. Bazaliiska, A. Vasylyk, V. Vashchenko,
T. Vonberh, R. Halaz, O. Hapeieva, V. Herasi-
mova, V. Domuschi, I. Zhyliaieva, O. Zinchenko,
O. Kirianova, I. Krasko, V. Kremena, S. Kulak-
ova, A. Lobza, V. Martovytskyi, H. Makhova,
V. Petiukh, Y. Pechuliak, H. Pysarevska, N. Pry-
valova, Ya. Proskurkina, S. Svetlichna, Y. Sie-
mieniak, K. Skibska, T. Stoliarchuk, H. Tokhtar,
V. Chentsov, Yu. Shchehelska, and others. How-
ever, the issues proposed for analysis are differ-
ent from those proposed by these scholars. Its
specificity lies in the focus on revealing the gen-
eral and specific administrative and legal princi-
ples of functioning of the recruitment services
market in Ukraine and identifying legislative
gaps within the framework of the State regula-
tory framework for social relations within it.

The purpose of the article is to reveal, on
the basis of a systematic analysis of current
regulatory sources and established scientific
positions, the new dimension of the State reg-
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ulatory framework for recruitment activities in
Ukraine.

2. History of recruitment agencies in
Ukraine

It should be noted that in Ukraine, the first
recruitment agencies began to appear only in
the early 1990s, the period of formation of mar-
ket relations (Kulakova, Kopeikina, Zotova,
2018). Their services were related to intermedi-
ary activities in the field of employment.

In general, with the declaration of Ukraine's
independence, the issue of reforming all
sectors of public life arose. The provi-
sion of employment services also needed to
change. In the first version of Law of Ukraine
No. 698-XII On Entrepreneurship of 7 Febru-
ary 1991 (Law of Ukraine On Entrepreneur-
ship, 1991), the provision of services related to
vocational guidance and employment agency
services, including abroad, was not subject
to licensing. This requirement was intro-
duced in 1995 (Law of Ukraine On Amend-
ments and Additions to Article 4 of the Law
of Ukraine “On Entrepreneurship”, 1995), after
amendments were made to the Law of Ukraine
“On Entrepreneurship”. In 1996, a number
of regulations were approved that detailed this
requirement. For example, the “Instruction
on the Procedure for issuing special permits
(licences) to business entities for intermediary
activities in employment, including abroad”
and the “Instructions on terms and rules
of intermediary activities in employment,
including abroad and control over their com-
pliance” were approved (Order of the Licens-
ing Chamber under the Ministry of Economy
of Ukraine and the State Employment Cen-
tre of the Ministry of Labour of Ukraine On
the approval of the Instructions on the proce-
dure for issuing special permits (licenses) to
business entities for employment mediation,
including abroad, and the Instructions on terms
and rules of intermediary activities in employ-
ment, including abroad and control over their
compliance, 1996). This was followed by Res-
olution of the Cabinet of Ministers of Ukraine
No. 1020 of 3 July 1998 “On the Procedure
for licensing entrepreneurial activities”, which
was followed by the new “Instruction on terms
and rules of intermediary activities in employ-
ment abroad and control over their compli-
ance” of 22 February 1999. Such changes to
the rules for employment activities have been
made on a regular basis with an approximate
frequency of five years. The following version
was approved on 19 December 2001 (Order
of the State Committee of Ukraine on Regu-
latory Policy and Entrepreneurship, Ministry
of Labour and Social Policy of Ukraine On
Approval of Licensing Conditions for Conduct-
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ing Economic Activity Mediating Employment
Abroad, 2001), which was cancelled on 6 Sep-
tember 2010 by No. 285/271 (Order of the State
Committee of Ukraine on Regulatory Policy
and Entrepreneurship, Ministry of Labour
and Social Policy of Ukraine On recognizing
as invalid the orders of the State Committee
of Ukraine on Regulatory Policy and Entrepre-
neurship and the Ministry of Labour and Social
Policy of Ukraine, 2010).

Already in 2000, the Law of Ukraine “On
Licensing of Certain Types of Economic Activ-
ity” (Law of Ukraine On Licensing of Certain
Types of Economic Activity, 2000) was adopted,
which at the legislative level defined the types
of economic activities subject to licensing,
the procedure for their licensing, established
state control in the field of licensing, and the lia-
bility of business entities and licensing author-
ities for violations of licensing legislation. The
novelty of this law was that it required licens-
ing only for activities related to mediation in
employment abroad (clause 32, part 3, p. 9),
while other activities could be carried out with-
out a licence. This gave impetus to the develop-
ment of recruitment services in Ukraine.

Atthecurrentstage of development, the main
legal regulation on the labour market is the Law
of Ukraine “On Employment of the Population”,
which defines the legal, economic and organ-
isational framework for the implementation
of public policy on employment, state guar-
antees for the protection of citizens' rights
to work and the exercise of their rights to
social protection against unemployment (Law
of Ukraine On Employment of the Population,
2012). It also sets out the main terms and pow-
ers of the bodies responsible for the formation
and implementation of public policy on employ-
ment, defines social services and measures to
promote employment, and, most importantly,
awhole section is devoted to employment medi-
ation services, which are actually of two types:
1) job search for the unemployed population,
which is an activity related to assisting a per-
son in exercising his/her right to employment;
2) recruitment of employees in accordance with
employers' requirements (Law of Ukraine On
Employment of the Population, 2012). In par-
ticular, the latter is the current objectification
of the legislative understanding of recruitment
activities in Ukraine.

3. Establishment and development
of the State Employment Service

It should be noted that, in accordance with
international standards, the country must
have a state employment service. For example,
Decree of the President of Ukraine No. 19/2013
of 16 January 2013 established the State
Employment Service of Ukraine and approved

its regulations (Decree of the President
of Ukraine on the State Employment Ser-
vice of Ukraine, 2013). The previous docu-
ment that regulated the activities of the state
employment service was Resolution No. 381
of the Council of Ministers of the Ukrainian
SSR “On the creation of the state employment
service in the Ukrainian SSR” of 21 Decem-
ber 1990 (Resolution of the Council of Min-
isters of the Ukrainian SSR on the creation
of the state employment service in the Ukrainian
SSR, 1990). The State Employment Service
of Ukraine was recognised as a central executive
body, whose activities were directed and coor-
dinated by the Cabinet of Ministers of Ukraine
through the Minister of Social Policy of Ukraine
(Decree of the President of Ukraine on the State
Employment Service of Ukraine, 2013). Then,
without cancelling the above provision, which
was approved by a Decree of the President
of Ukraine (the decree was cancelled only
on 20 June 2019 (Decree of the President
of Ukraine On recognition of certain decrees
of the President of Ukraine as invalid, 2019)),
a new “Regulations on the State Employment
Service” was approved (Order of the Ministry
of Social Policy of Ukraine Approving the Regu-
lations on the State Employment Service, 2015)
but already by Order of the Ministry of Social
Policy of Ukraine No. 41 of 20 January 2015. As
a result, the State Employment Service moved
from the status of a “central executive body” to
a “centralised system of state institutions activ-
ities thereof are directed and coordinated by
the Ministry of Social Policy of Ukraine” (Order
of the Ministry of Social Policy of Ukraine
Approving the Regulations on the State
Employment Service, 2015). It should be noted
that the Regulations on the Employment Ser-
vice have been constantly revised, in partic-
ular in 2016 (Order of the Ministry of Social
Policy of Ukraine Approving the Regulations
on the State Employment Service, 2016)
and 2019 (Order of the Ministry of Social Pol-
icy of Ukraine on the approval of the Regula-
tions on the State Employment Service, 2019).
The last valid version No. 2663 was adopted
on 16 December 2020 formalised by a relevant
Order (Order of the Ministry of Economic
Development, Trade and Agriculture of Ukraine
on the approval of the Regulation on the State
Employment Service, 2020), however, the Order
of the Ministry of Economic Development, Trade
and Agriculture of Ukraine (now the Ministry
of Economy) Accordingly, in modern context,
the State Employment Service is a centralised
system of state institutions whose activities
are directed and coordinated by the Ministry
of Economy of Ukraine (Order of the Ministry
of Economic Development, Trade and Agricul-
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ture of Ukraine on the approval of the Regula-
tion on the State Employment Service, 2020).

Such constant changes and reorganisa-
tion could not have had a positive impact on
the activities of this entity, but it also indicates
that the reorientation of its activities from
the social to the economic sphere was expected
to have such an effect in the future. In particu-
lar, it was believed that such a step would help
to harmonise the activities of the bodies respon-
sible for economic development and the regula-
tory mechanism for employment, since the reg-
ulatory mechanism for employment requires
simultaneously allowing for the measures deter-
mined by the state to promote economic growth
and improving social support and the well-be-
ing of Ukrainian citizens (Official website
of the Ministry of Economy of Ukraine, 2020).

Therefore, we can determine that the State
Employment Service of Ukraine functions to
provide socio-economic services that organi-
cally combine employment mediation activi-
ties with recruitment activities in its modern
sense. Whether this is true is an open question,
as the process of its reform is not yet complete.
However, it is already declared that its activi-
ties have been reoriented to a new ideology,
which is permeated with the basic tenets of fair
recruitment.

In particular, according to the legislative
discourse, the main tasks of the State Employ-
ment Service at the present stage are: 1) imple-
mentation of public policy on employment
and labour migration, social protection against
unemployment; 2) analysis of the labour mar-
ket; 3) assistance to citizens in finding suit-
able work; 4) recruitment services provision to
employers; 5) participation in the organisation
of public and other temporary works; 6) assis-
tance to citizens in organising entrepreneurial
activities, in particular by providing individual
and group advice; 7) participation in measures
aimed at preventing mass dismissal of employ-
ees, prevention of an insured event, promo-
tion of labour mobility and employment in
regions with the highest unemployment rates,
mono-functional cities and settlements depen-
dent on city-forming enterprises; 8) organ-
isation of training, retraining and advanced
training of the unemployed, in view of current
and future labour market needs, and confir-
mation of the results of non-formal vocational
training; 9) professional orientation of the pop-
ulation; 10) additional assistance in the employ-
ment of certain categories of citizens who are
uncompetitive in the labour market; 11) sub-
mission of proposals to the Ministry of Economy
on the formation of public policy on employ-
ment; 12) control over the use of the Fund's
resources by employers and the unemployed
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(Order of the Ministry of Economic Devel-
opment, Trade and Agriculture of Ukraine on
the approval of the Regulations on the State
Employment Service, 2020).

It should also be noted that, according
to a new report by the International Labour
Organization, about 4.8 million jobs have been
lost in Ukraine since the beginning of Russian
aggression. The study estimates that if hostil-
ities escalate, job losses will increase to 7 mil-
lion. In response to the shock to the labour
market, the government responded with leg-
islative changes. On 21 April, the Verkhovna
Rada adopted a law simplifying the procedure
for obtaining unemployment status and unem-
ployment benefits during the war. In addition,
employers have been provided with additional
economic incentives to employ internally dis-
placed persons: they can receive an allowance
of UAH 6,500 to pay salaries to such persons.
Moreover, in late May, the State Employment
Service, with the participation of the Ministry
of Economy, signed an agreement on cooperation
and information interaction with the largest job
websites. This cooperation will result in the cre-
ation of a unified database with vacancies. The
database will be filled by the State Employment
Service and job search agencies. The resource
will be updated in real time (Official website
of the State Employment Centre, 2023). In
other words, the focus of the State Employment
Service and public policy in this field in gen-
eral during the war is on employment in order
to maximise the assistance to a person in exer-
cising the right to work. However, the above
does not mean that recruitment activities have
been ousted from the field of view of legisla-
tors or from the practical and implementation
activities of entities providing such services in
general. It is logical to assume that as soon as
the situation in the country stabilises, the eco-
nomic development mechanisms launched will
start to function with a new productive impe-
tus, which will create conditions favourable for
expanding recruitment activities. In particular,
organisations will be able to actively expand
their staff again, attracting talented employees
rather than filling vacant positions with tempo-
rary staff. In addition, there may be a demand
for specialised recruitment services, which will
allow recruitment agencies to continue to play
an important role in shaping the labour market
and helping companies find the right employees.

4. Conclusions

To sum up, it is logical to conclude that
the state regulatory framework for recruitment
activities in Ukraine is currently in the process
of formation. It is necessary to form an appro-
priate regulatory framework that will become
the basis for implementing a fair recruitment
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policy. Despite the fact that under current con-
ditions the legislative orientation in the field
of employment is aimed at ensuring the exer-
cise of the right to work, it is possible that
during the recovery period the implementation
of a business-oriented approach to employment
and the labour market will continue. In partic-
ular, the legislation should be aimed at creating
an environment favourable for entrepreneurs,
which will enable them to hire and support
the best employees, develop their professional
skills and talents for the benefit of the organi-
sation. In the long run, this will contribute to
the creation of competitive and efficient organ-
isations and the economic growth of the entire
country.

However, it should be borne in mind that
such business-oriented approach to employ-
ment must be based on the correlation
of the organisation's benefits with the inviola-
bility of the postulate of observance and consid-
eration of the rights and interests of employees.
In other words, when developing the relevant
legislation, it is necessary to allow for both
the rights and interests of the organisation
and social guarantees for employees, enabling to
achieve sustainable and equal opportunities for
all in employment.

In addition, in general, a new dimension
of the State regulatory framework for recruit-
ment activities in Ukraine should be aimed
at creating modern conditions for the develop-
ment of an innovative and technology-oriented
market for recruitment services by means of:

— Improvement of the regulatory frame-
work for the provision of recruitment services in
general, including the development of modern
and implementation of international standards
of recruitment activities;

— Improvement of the process of informa-
tion exchange between all market parties;

— Stimulation of the use of innovative tech-
nologies in the field of employment;

— Introduction of digital platforms
and recruitment tools in the public sector.
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HOBITHII1 BUMIP JEP;KABHOTI'O PET'YIIOBAHHS
PERPYTUHTOBOI AIFAJIbHOCTI B YRPAIHI

Anoranisa. Mema. Y cTaTTi cCXapaKTepU30BaHO HOPMATHBHE IAIPYHTS /IS 3/1ilICHEHHS PEKPYTUHTO-
BOI [isIbHOCTI TTyOIIYHIMK Ta TPUBATHUMHU cy6’ekTaMu. Pesyavmamu. 3’sicoBano, 110 fepsKaBHE Pery-
JIIOBAHHSI PEKPYTUHTOBOI MisiIbHOCTI B YKpaiHi Hapasi nepebyBa€ B IPOIIEC CTAHOBJIEHHS, YTOUHIOEThCSE
PO HEOOXIAHICTh (hOPMYBaHHSA HOPMATHBHOTO 6a3uCy, SKUI cTaHe OCHOBOIO /ISl BIPOBAKEHHS OJITH-
KU CHPaBE/IINBOTO PEKPYTUHTY. AKIIEHTYETHCS, 1110 HOIPH Te, 1110 32 CYyYaCHUX YMOB 3aKOHO/IaBYA OPi€H-
Tallis y chepi 3alHATOCT] HACeNEHHS CIPSAMOBaHa Ha 3abe3eueHHs peasisallii 0co6u mpasa Ha IIPaio,
HEBUKJIIOUHNM € Te, 110 B [epio BiAHOBIEH s Oy/e MPOAOBKEHO peaisaliio BIpoBakeHHs Oi3Hec-0pi-
€HTOBAHOTO ITiIX0/LY 110 chepy 3aitHATOCTI Ta pUHKY Hpalli. BusHaueno, 110 oHOBJIeHE 3aKOHO/[ABCTBO Ma€
GyTH CIIpIMOBaHe Ha CTBOPEHHS CIIPUSATIMBOIO CEPEAOBUINA VIS T AMPUEMIIIB, 110 3a0e31EeUNTh MOKJIIU-
BiCTh OCTaHHIM HaliMaTy i yTPUMYBaTH HalKpaIIUX CIiBPOOITHUKIB, po3BUBaTH iXHi podeciiini HaBu-
YKH Ta TAJIAHTH 3 KOPUCTIO IS OpraHisailil. Y nepcreKkTHBi O3HA4YEHE CIIPUATIME CTBOPEHHIO KOHKYPeH-
TOCIIPOMOKHUX Ta eheKTUBHUX OpraHi3alliil i eEKOHOMIYHOMY 3POCTAHHIO KPAiHU 3arajioM. AKIIEHTOBAHO,
10 TaKUi Gi3HEC-OPIEHTOBAHUIA MIXiA K0 3alHATOCTI 060B A3KOBO Ma€ Ha3yBaTHCA Ha KOPEJISIi BUTII
OpraHi3alfii 3 HeMOPYIIHICTIO MOCTYJIATy JTOTPHMAHHS Ta BPaXyBaHHs TIPaB Ta iHTepeciB MpalliBHUKIB.
To6to mix yac po3pobIEHHS BiAOBIIHOTO 3aKOHOAABCTBA IOTPIOHO BPaXoBYBaTH SIK IpaBa i iHTepecH
oprasisaiii, Tak i coIliaJibHi TapaHTii AJIs TPAIliBHUKIB, 1O AACTh 3MOTY JIOCSTTU CTAJIUX 1 PIBHUX MOX-
JIMBOCTEH 115 BCiX y cdepi 3aiingTocTi. Bucnosku. Y3arambHeHo, 0 HOBITHIH BUMID /Iep:KaBHOTO PeTy-
JIOBAHHSI PEKPYTHHIOBOI AiSUIBHOCTI B YKpaiHi Mae OyTH CIPSMOBAHMIT HA CTBOPEHHS CYYaCHUX YMOB
JU7Is1 PO3BUTKY 1HHOBAI[IITHOTO Ta T€XHOJIOTTYHO-OPIEHTOBAHOTO PUHKY PEKPYTUHIOBUX HMOCJIYT IISIXOM:
1) yrockoHaseHHS HOPMATHBHOIO PETYJIIOBAHHS HA/[AHHS PEKPYTHHIOBUX ITOCIIYT, 30KpeMa (opMyBaHHs
CYYaCcHUX 1 BIPOBAKEHHS MIsKHAPOAHUX CTAHAPTiB PEKPYTHHTOBOI AiSIBHOCTI; 2) yI0CKOHATEHHS TIPO-
ecy oOMiHy iH(OPMAIIIEI MK yciMa CTOPOHAMU PHHKY; 3) CTHMYJIIOBAHHS BUKOPUCTaHHS iHHOBAIiii-
HUX TEXHOJIOTiH y cepi 3aiiHATOCTI HaceNTeHHsT; 4 ) BIPOBAIKEHHS TUPPOBUX MIaTHOPM Ta iIHCTPYMEHTIB
PEKPYTUHTY B MyOIITHOMY CEKTOPI.
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THE ROLE OF THE STATE TAX SERVICE OF UKRAINE
IN CONTROL OF COMPLIANCE WITH TAX
AND OTHER LEGISLATION

Abstract. Purpose. The purpose of the article is to determine the role of the State Tax Service
of Ukraine in control of compliance with the requirements of tax and other legislation. Results. The
relevance of the article is due to the fact that successful implementation of tax reform in Ukraine is
associated with the need to reform tax administration as one of the main elements of the effective tax
system and the economy of the entire State. First of all, it implies completeness, timeliness and voluntary
payment of taxes and fees, the need to minimise administrative costs for the maintenance of the State
Tax Service of Ukraine, and the creation of appropriate conditions for taxpayers to fulfil their tax
obligations. The current imperfect tax administration system in Ukraine results in an unproductive
burden on business entities and requires significant time and resource for tax reporting, which leads
to an increase in tax evasion, imbalanced actions of the authorised state bodies, and an increase in
tax offences, etc. This is confirmed by the Association Agreement between Ukraine and the European
Union, under which the parties undertook to cooperate to improve tax administration in order to further
develop financial and economic relations, trade, investment and fair competition. Conclusions. It is
concluded that tax control in Ukraine develops in difficult conditions, primarily due to the instability
of tax legislation, problems in the organisation of work of tax authorities, negative attitude of taxpayers
to the tax system, etc. This has a certain impact on the organisation and effectiveness of tax control.
Tax control activities should be performed in accordance with the principle of tax saving, in particular,
the costs of control activities should not exceed the revenues from these activities. Therefore, it
is important to reduce the state's costs on tax collection by improving the methods and techniques
of the controlling authorities. Moreover, the initial costs of the state to create the material basis for
tax control, which are usually high, should be recouped as soon as possible by reducing the costs
of the ongoing maintenance of tax authorities.

Key words: controlling authority, non-commodity, business transactions, taxpayer, personnel.

1. Introduction

The successful implementation of tax reform
in Ukraine is associated with the need to reform
tax administration as one of the main elements
of the effective functioning of the tax system
and the economy of the entire State. First of all,
it implies completeness, timeliness and volun-
tary payment of taxes and fees, the need to min-
imise administrative costs for the maintenance
of the State Tax Service of Ukraine (hereinaf-
ter referred to as the “STS”), and the creation
of appropriate conditions for taxpayers to fulfil
their tax obligations.

The current imperfect tax administration sys-
tem in Ukraine results in an unproductive bur-
den on business entities and requires significant
time and resource for tax reporting, which leads
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to an increase in tax evasion, imbalanced actions
of the authorised state bodies, and an increase in
tax offences, etc. This is confirmed by the Associ-
ation Agreement between Ukraine and the Euro-
pean Union, under which the parties undertook
to cooperate to improve tax administration in
order to further develop financial and economic
relations, trade, investment and fair competition.

2. Principles of functioning of the state
financial system and control of its state

An essential element of any area of public
administration, an important prerequisite for
the country's social development and an urgent
need for its economic growth is control, which
is an important condition for the effective func-
tioning of the financial system and the country's
economy in general.

© 0. Demenko, 2023



4/2023

ADMINISTRATIVE LAW AND PROCESS

The financial support of the state and its
socio-economic stability are largely depend-
ent on taxes, the timely and full collection
of which should be properly controlled. Among
the organisational and economic mechanisms
used by the state to realise its interests in
the course of tax deductions, control is the most
significant. Improving the efficiency and effec-
tiveness of tax authorities’ control activities is
an important condition for ensuring the suc-
cessful functioning of the tax system.

In the context of competition between pub-
lic and private interests in the field of taxation,
the state, defending public interests, applies
a special mechanism of interaction with each
taxpayer to ensure tax compliance behaviour
(Pylypenko, 2009). This is control as a function
of public administration, which provides feed-
back between the object and the subject of man-
agement (Teremetskyi, 2012).

Control is one of the most important func-
tions of public administration, along with plan-
ning, regulation, organisation, management
and coordination. Control is a means of fulfilling
an important task facing the state — the estab-
lishment of law and order. Control enables
to check the compliance of the behaviour
and activities of entities being controlled (state
bodies, organisations and individuals) with
the requirements of legal regulations, assesses
the discipline of compliance with the require-
ments of legislative acts, which in turn allows
eliminating shortcomings in the functioning
of the objects of management. In addition, it
is impossible to determine the effectiveness
of regulatory mechanism in a particular field
of administration, the compliance of legal reg-
ulations with the essence and patterns of social
relations being regulated without an important
regulatory mechanism such as control.

In the field of tax legal relations, control is
classified by type. The criteria for classifying
control are the content of control activities,
the nature of controlling entities, their tasks,
the nature of the relationship between the con-
trolling entities and the object being controlled,
the stages of management at which control is
exercised, the nature of control powers, legal
consequences of control, etc.

Depending on the entity exercising con-
trol, it is advisable to distinguish between state
and public (non-state) control in the field of tax
relations.

The most effective and extensive type
of public control in the field of tax relations is
state control, which is performed only by state
bodies within their competence and in accord-
ance with their controlling powers in order to
fulfil the goals and tasks assigned to them in
accordance with tax and other legislation and is

aimed at ensuring the regime of legality and tax
discipline in the activities of entities being con-
trolled (Teremetskyi, 2012). This type of control
is one of the functions of public administration.
It is performed by state controlling bodies (con-
trolling entities) in relation to the structures
under their control (objects being controlled)
in order to facilitate the implementation of pub-
lic policy in certain areas of public life. Subtypes
of state control include parliamentary, presiden-
tial, governmental control, control of ministries
and agencies, control of local state administra-
tions and other local authorities, and judicial
control (Teremetskyi, 2012).

An effective means for civil society to com-
bat abuses in public administration is public
control, the legal ground for which is primar-
ily the provisions of Articles 5, 38 and 147
of the Constitution of Ukraine. Unlike other
types of control, public control does not have
state powers, so the decisions of public organ-
isations based on the results of inspections are
mostly of a recommendatory nature (Kolpakov
and Kuzmenko, 2003).

The content of control activities includes
financial, banking and tax control, control
of the implementation of management decisions,
etc. (Averianov, 1999). These types of state
control have the same purpose and object
of control, but they have different tasks, forms
and methods of control, as well as consequences
of its implementation (Kyrychenko, 2009).

Tax control plays a special role in the sys-
tem of state control. The legal definition of this
concept is set out in Article 61 of the Tax Code
of Ukraine, according to which tax control is
a system of measures taken by the controlling
authorities to control the accuracy of accruals,
completeness and timeliness of payment of taxes
and duties, as well as compliance with legisla-
tion on cash circulation, settlement and cash
transactions, patenting, licensing and other
legislation, control of compliance with which is
vested in the regulatory authorities.

The organisation and implementation of tax
control of the calculation and payment of taxes
is an important function of the state that
ensures the normal functioning of the financial
system, since market conditions do not elimi-
nate the need for systematic control of financial
and economic activities of enterprises, organ-
isations, institutions of all forms of ownership,
and for taking measures to prevent and elimi-
nate deficiencies (Vasylyk and Pavliuk, 2004).

Tax control is an integral part of financial
control, a specific type that expresses its content
and differs from other types of financial control
in its scope, control function bearers, i.e. con-
trolling entities, objects and subject of control
(Savchenko, 2012). It can also be described as
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a special form of implementation of the control
function of finance, which is expressed in a set
of measures to verify the actions of obligated
entities in fulfilling their obligations related to
the payment of taxes and fees. Furthermore, tax
control is one of the main areas of tax adminis-
tration and at the same time the most problem-
atic, since it is in the process of tax audits that
the taxpayer and tax authorities interact most
closely, and ensuring procedural guarantees
of taxpayer rights is of particular importance
(Demenko, 2013).

It should be noted that control of the calcu-
lation and payment of taxes is one of the main
elements of the tax administration system
(Proskura, 2014). Therefore, it is inappropriate
to place control procedures outside the scope
of administration (Article 40 of the Tax Code
of Ukraine distinguishes tax administration
from control of compliance with tax and other
legislation), the structure of Section IT of the Tax
Code of Ukraine indicates that all issues related
to tax administration include control, since
the latter is performed by keeping records
of taxpayers, information and analytical sup-
port of controlling authorities, inspections
and reconciliations. The relevant chapters
are included in Section II of the Tax Code
of Ukraine. In addition, the National Action
Plan for improving tax administration refers
to the improvement of control and audit work
as a part of administration. In this regard, it is
inappropriate to place control procedures out-
side the scope of administration.

Tax control as an element of tax system
management is objectively necessary, as it is
aimed at maintaining the normal functioning
of the state's fiscal system by identifying devi-
ations (violations of tax legislation), correcting
them (debt collection) and preventing negative
phenomena in the future (in particular, through
the system of sanctions). High efficiency of tax
control is one of the key conditions for main-
taining high efficiency of the entire tax admin-
istration system (Proskura, 2014).

Therefore, the legal nature of the institution
of tax control is complex, has various manifes-
tations, and can be considered from different
perspectives.

The purpose of tax control is to ensure
the legality and efficiency of the process of col-
lecting taxes and fees, which should result in
the understanding by taxpayers and other par-
ticipants in tax relations of the need to fulfil
their tax obligations in good faith. In countries
with established tax traditions, taxpayers' con-
fidence that tax evasion is likely to be detected
leads to voluntary compliance with the obliga-
tions imposed by tax legislation, which results
in strict compliance with tax discipline
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and the formation of a tax culture in society.

The main purpose of tax control is to
ensure strict compliance with the provisions
of tax legislation by the obligated parties to
tax relations. The level of revenues of budg-
ets and state special-purpose funds directly
depends on the degree of efficiency of the con-
trolling activities of tax authorities. Tax control
is a guarantee of meeting public property inter-
ests and an important factor of socio-economic
stability of the state and its financial security
(Tsymbaliuk, Anistratenko, 2008).

The essence of tax control is reflected in its
tasks, the main of which are:

1) Check the correctness of accrual, com-
pleteness and timeliness of payment of taxes
and fees;

2) Ensure compliance with the legislation
on regulation of cash circulation, settlement
and cash transactions, patenting, licensing
and other legislation, control of compliance
with which is vested in the regulatory author-
ities;

3) Prevent violations of tax legislation,
identify perpetrators and bring them to justice
(Demenko, 2013).

3. Particularities of tax control

The particularity of tax control, in com-
parison with other types of financial control,
is the scope of its application — the relations
arising from the collection of taxes and fees, i.e.
the formation of public funds. After all, while
the basis of the controlling function of finance
is the movement of financial resources in cen-
tralised and decentralised form, the implemen-
tation of the controlling function of finance in
relation to taxation is the control of the flow
of funds into public monetary funds (Kucheri-
avenko, 2013).

Characteristic features of tax control that
reveal its content are as follows:

1) It is a type of state control exercised by
specially authorised entities vested by the state
with competence in the field of collection
of taxes and fees;

2) It is performed in relation to a special
object — centralised and decentralised monetary
funds (Azarova, 2010);

3) Imperative nature — tax control expresses
the relationship of power and subordination;

4) It is related not only to money, but also to
material assets that are involved in this process
indirectly, in particular, as an object of determin-
ing monetary obligations or as a means of secur-
ing monetary obligations when certain property
is sold and monetary obligations are repaid with
the proceeds (Kucheriavenko, 2013);

5) Clear purposefulness due to the targeted
nature of cash funds in the context of public reg-
ulation, etc.



4/2023

ADMINISTRATIVE LAW AND PROCESS

A clear definition of its elements, such as
controlling entities and entities being con-
trolled, objects and subject matter of tax con-
trol, and stages of tax control, is essential for
the effectiveness of tax control.

Tax control is performed by the controlling
authorities, which are defined in Article 41
of the Tax Code of Ukraine as the State Tax Ser-
vice of Ukraine. However, the legislator in para.
61.2 of Article 61 of the Tax Code of Ukraine spec-
ifies that tax control is performed by the bodies
referred to in Article 41 of the Tax Code of Ukraine
within the scope of their powers.

A controlling  authority  influences
the behaviour of an entity being controlled in
order to ensure that it properly fulfils its tax
obligations, prevents tax violations, eliminates
identified violations, etc. The effectiveness
and efficiency of tax control depends on a clear
definition and legislative consolidation of its
object and subject matter.

The object of tax control is an act, i.e.
actions or omissions of a taxpayer, fee payer, tax
agent or representative of a taxpayer regarding
the calculation, payment of taxes and fees, other
mandatory payments, provision of information
for registration, as well as the performance
of other duties provided for by the Tax Code
of Ukraine, which are assessed in terms of their
legality, reliability, timeliness, completeness,
and correctness.

When describing the object of tax control,
it is important to note that it should be dis-
tinguished from the subject, which is a carrier
of information about the actions, inactions,
entities being controlled, i.e. a certain material
object to be studied in the course of control
activities of the controlling authorities. Accord-
ingly, certain documents are subject to tax con-
trol, including accounting reports, declarations,
estimates, payment documents, etc.

The need for regulatory mechanism, struc-
turing, and proper allocation of funds and capa-
bilities required for more efficient performance
of tax control tasks leads to its division into cer-
tain stages. Common to all stages are the goals
and objectives, as the tax control process is
aimed at ensuring legality in taxation. How-
ever, each stage is characterised by time lim-
its, a range of control and procedural actions,
and intermediate tasks, which are a condition
for the emergence and existence of the next
stage if the necessary control actions are per-
formed at the previous stage.

The stages of tax control are: 1) prepara-
tory; 2) implementation of control meas-
ures and preparation of tax control materials;
3) decision-making based on the results of con-
trol actions; 4) implementation of the decision
(Demenko, 2013).

At the preparatory stage, actions are taken
that will further facilitate the proper con-
duct of control measures, and their planning
and organisation are carried out. This stage
implies actions such as determining the con-
trolling entities, the object of control, the tim-
ing of controlling actions, their goals and objec-
tives. Actions taken at this stage are of great
practical importance, as the effectiveness of con-
trol activities depends on the proper organisa-
tion and development of a plan for conducting
control activities.

At the stage of implementation
of control measures, through direct examina-
tion of the entity being controlled, the actual
circumstances of the case are established, i.e.
control measures are taken, appropriate control
methods are applied, and the results of con-
trol measures are documented (certificates or
reports are drawn up).

Pursuant to the Tax Code of Ukraine,
Article 86, clause 86.1, the results of tax audits
(except for desk audits) are drawn up in
the form of an act or certificate signed by offi-
cials of the state tax service and taxpayers or
their legal representatives (if any). If violations
are found during the audit, an act is drawn up.
If there are no such violations, a certificate is
issued.

If the taxpayer or his/her legal representa-
tives disagree with the conclusions of the audit
or the facts and data set out in the audit report
(certificate), they have the right to submit
their objections to the state tax authority
at the main place of registration of such tax-
payer within five business days from the date
of receipt of the report (certificate). Such
objections are considered by the state tax
authority within five business days following
the day of their receipt.

The taxpayer (his/her authorised person
and/or representative) has the right to par-
ticipate in the consideration of objections,
as indicated by such taxpayer in the objec-
tions. Moreover, the participation of the head
of the relevant state tax authority (or his/her
authorised representative) in the consideration
of the taxpayer's objections to the audit report
is mandatory.

The third stage of the tax control process
begins when the controlling authority makes
a decision based on the results of the control
and submits the relevant documentation. The
decision on the determination of monetary
liabilities is made by the head of the state tax
authority (or his/her deputy), taking into
account the results of consideration of the tax-
payer's objections (if any). The taxpayer or his/
her legal representative may be present when
such decision is made.
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Control of the implementation of the deci-
sion is the fourth stage of the tax control pro-
cess, as control actions involve the implementa-
tion of the results obtained, which is impossible
without organising control of its implementa-
tion. The decision should be implemented in
a full and timely manner.

Tax control is performed by means
of methods that can be defined as a set of actions
of the relevant controlling authorities regulated
by the tax legislation to perform tax control
tasks. In accordance with Article 62 of the Tax
Code of Ukraine, the methods of tax control are
as follows:

1) Keeping records of taxpayers;

2) Information and analytical support for
the activities of the State Tax Service;

3) Inspections and reconciliations in accord-
ance with the requirements of the Tax Code
of Ukraine, as well as inspections of compliance
with the legislation, control of compliance with
which is vested in the controlling authorities, in
accordance with the procedure established by
the laws of Ukraine regulating the relevant area
of legal relations.

Each of the methods relates to a separate
area of control activities and covers actions
of controlling authorities, taxpayers, and other
persons in fulfilling their taxation duties that
are homogeneous in content.

In law enforcement practice, there are cases
when, in the course of tax audits, the controlling
authority determines (additionally charges)
the amount of VAT and/or corporate income
tax liability. The ground for determining the tax
liability is that, in the opinion of the controlling
authority, the taxpayer has entered into transac-
tions with counterparties that do not carry out
business activities (the so-called "platforms”
or "tax holes"). In this regard, the supervisory
authority believes that no business transac-
tions were performed under these agreements,
and therefore the taxpayer unreasonably formed
a tax credit and gross expenses (lasiunetskyi,
2014).

This position of the controlling authorities
is reflected in the audit report, which results in
tax assessment notices. Such actions of the con-
trolling authority are systematic. In addition,
a significant number of these tax assessment
notices are recognised as unlawful in court.
However, the number of court decisions in
favour of taxpayers does not affect the inspec-
tors of the territorial bodies of the State Tax
Service of Ukraine and they continue to charge
additional tax liabilities on the above grounds.

In this case, the problem arises due to
the biased subjective opinion of the inspector
of the supervisory authority. The conclusion
about the non-commodity nature of business
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transactions is based on formal grounds, such as
deficiencies in the preparation of shipping doc-
uments, lack of material and technical basis for
such transactions by the taxpayer or its coun-
terparty, and lack of appropriate personnel. The
counterparty's fault, such as absence at the place
of registration, illegal activities of officials, etc.,
may also be the ground for determining the tax
liability.

Unfortunately, the tax authorities do not
take any actions aimed at invalidating dis-
puted transactions (fictitious or sham) in
court. A situation arises when transactions are
recognised as non-commodity transactions,
while the agreements under which these trans-
actions were performed are valid. Moreover,
the supervisory authority ignores the presump-
tion of legality of a transaction established by
Article 204 of the Civil Code of Ukraine, that
is, a transaction is legitimate unless its invalid-
ity is expressly established by law or unless it is
declared invalid by a court.

It is not uncommon for regulatory author-
ities to conduct an inspection in the absence
of appropriate legal grounds or when the order to
conduct an inspection is clearly unlawful. In this
case, a court appeal against such an order does
not stop the audit. This creates a situation in
which a taxpayer is deprived of effective protec-
tion against arbitrariness of the tax authorities.

In this regard, it is proposed to supple-
ment the Tax Code of Ukraine with a provi-
sion according to which the effect of the order
of the fiscal service on conducting an audit is
suspended from the moment the taxpayer files
a claim to the court to revoke the order on con-
ducting an audit.

In turn, the Code of Administrative Pro-
cedure of Ukraine (hereinafter — the CAP
of Ukraine) should establish shorter time lim-
its for consideration of such disputes. The
timeframe for consideration of cases related to
the electoral process (two days from the date
of filing a lawsuit) can be taken as an example.

The state-power characteristic of control
in the field of taxation stems from the particu-
larities of tax relations and is based on the fact
that taxes perform a fiscal function, as well as on
the assumption that a certain part of their pay-
ers may not want to pay taxes. The use of pub-
lic authorities’ powers of tax control becomes
especially relevant in the conditions of imper-
fect tax legislation and insufficiently developed
organisation of the work of controlling bodies
(Karminska-Belobrova, 2010).

The process of reforming Ukraine's tax sys-
tem is not yet complete, and it is the tax con-
trol system that is most actively affected. Some
aspects of tax control organisation related to
its legal support, improvement of the system
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of interaction between tax authorities and tax-
payers, ensuring effective feedback between them,
improvement of mechanisms and methods of tax
control, certain procedures and rules of tax audits
and the corresponding further implementation
of their results remain unresolved and quite rele-
vant (Teremetskyi, 2012).

The efliciency and effectiveness of tax con-
trol will be facilitated by a perfect legal regu-
lation of the tax control procedure, powers
of the state authorities exercising it, and objects
of control, free from gaps and conflicts, primar-
ily related to the conceptual and categorical
apparatus. For example, by leaving to the dis-
cretion of tax administration entities the uncer-
tainty of "legislation, control of compliance
with which is entrusted to the controlling
authorities" and "the relevant field of legal
relations”, the legislator has created gaps in
the legal support for the controlling authorities'
activities that may lead to violations of the law
(Holovach, 2011).

Furthermore, the legislative definition
of the concept of "tax control" needs to be
improved, which should be defined not as a sys-
tem of measures taken by controlling authorities,
but as the activities of controlling authorities
aimed at ensuring compliance with tax legisla-
tion by taxpayers, tax agents and other entities
that ensure the implementation of tax liability,
detection and prevention of tax offences, as well
as perpetrators’ legal liability.

4. Conclusions

Therefore, we can conclude that tax control
in Ukraine develops in difficult conditions, pri-
marily due to the instability of tax legislation,
problems in the organisation of work of tax
authorities, negative attitude of taxpayers to
the tax system, etc. This has a certain impact
on the organisation and effectiveness of tax con-
trol. Tax control activities should be performed
in accordance with the principle of tax saving, in
particular, the costs of control activities should
not exceed the revenues from these activities.
Therefore, it is important to reduce the state's
costs on tax collection by improving the meth-
ods and techniques of the controlling authori-
ties. Moreover, the initial costs of the state to
create the material basis for tax control, which
are usually high, should be recouped as soon as
possible by reducing the costs of the ongoing
maintenance of tax authorities.
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POJIb IEP;KABHOI IIOJJATKOBOI CJIVKBU YKPATHU ¥V 3II1ICHEHHI
KOHTPOJIIO 3A JIOTPUMAHHSIM BUMOT IIOJATKOBOTI'O TA IHIIIOTO

3AKOHOJABCTBA

AHotanisi. Mema. MeToio cTaTTi € Bu3HayeHHs poJii Jlep:kaBHOI 10AaTKOBOI ciry:kOu YKpaitu y 3/iii-
CHEHHi KOHTPOJIIO 32 JIOTPUMAHHAM BUMOT IIO/IATKOBOTO i iHIIOTO 3aKOHOAABCTBA. Pesyavmamu. Axry-
ATBHICTD CTATTi TOJIATAE B TOMY, IO YCIIITHE TIPOBEJEHHS TOJaTKOBOI pepopMil B YKpaiHi TIOB’s3aHe
3 10Tpe6oIo B pehopMyBaHHI aAMIHICTPYBaHHsI TIOAATKIB K OJHOTO 3 OCHOBHUX €JIEMEHTIB e(heKTHBHOTO
(YHKIIOHYBaHHSI 0JATKOBOI CHCTEMH I eKOHOMIKY Jep:kaBu 3araioM. Hacammepes iizerbes npo 3abes-
HEeYeH s TTOBHOTH, CBOEYACHOCTI Ta AOOPOBLIBHOCTI CIIATH TTOAATKIB i 360piB, HEOOXIAHICTD MiHiMi3a-
1ii a[MiHICTPATUBHUX BUTPAT HA yTPUMAHHs OpraHiB Jlep:KaBHOI 10AaTKOBOI cJy:K0M YKpaiHu, a TaKOXK
CTBOPEHHSI HAJIEXKHUX YMOB JJIsl IIATHUKIB IOATKIB 1[0/I0 BUKOHAHHST HUMH [OJATKOBUX 3000B’sI3aHb.
Ienyroua B Ykpaini HelOCKOHATA CHCTEMA aJIMiHICTPYBAHHS OJATKIB MIPU3BOAUTD JI0 HETIPOJLYKTUBHOTO
HABAHTAKEHHS Ha CY0'€KTIB rOCIIOJIAPIOBAHHS Ta 3HAYHKMX BUTPAT Yacy Ii PecypCiB IJist CKIIAMAHHS HUMU
0/IATKOBOI 3BITHOCTI, 1110 3yMOBJIIOE PO3LIMPEHHS MacIUTaOiB YXUJIEHHS BiJl CILIATH [0AaTKiB, po3bajiaH-
COBAHICTb il YIIOBHOBAXEHUX [EP/KABHUX OPraHiB, 30ibLIEHHS MOAATKOBUX MPABOINOPYIIEHb TOIIO.
YkaszaHe HiATBEPKYETbCA YTOIOI0 TIPO acoliialiio Mixk YkpaiHowo Ta €sponeiicbkuM Colo30M, 32 KO0
CTOpPOHH 3000B’SI3aJIMCST CIIBPOOITHUYATH 3apajii BIOCKOHATIEHHS YIIPABJIHHS Y chepi OMofaTKyBaHHsT
3 METOIO TIOAAJIBIIOTO PO3BUTKY (hiHAHCOBO-eKOHOMIYHMX BiZIHOCUH, TOPTiBJI, IHBECTHUILH 1 106pOCOBic-
HOi KOHKypeH1lil. Bucnoexu. 3pobiieHO BUCHOBOK, 110 CTAHOBJIEHHS TIOATKOBOTO KOHTPOJIIO B YKpaiHi
MPOXO/IUTD Y CKJIA[HUX YMOBAX, 3yMOBJIEHUX HACAMIIEPE] HECTAOLIBHICTIO TTO[ATKOBOTO 3aKOHO/IABCTBA,
npobieMamMn B opraHisanii po60oTH MOAaTKOBUX OPTaHiB, HETATUBHUM CTaBJICHHAM IUIATHUKIB TOAATKIB
JI0 TIOAAaTKOBOI cuctemu Toio. Lle Hakmagae neBHM BiAOMTOK Ha OpPraHisalliio Ta Ai€BiCTh IOAATKOBOTO
KOHTPOJII0. 3aX0/IH MOI0 TTOJIATKOBOTO KOHTPOJTIO TOBUHHI 3/1ilICHIOBATUCS Bi/[IIOBi/THO /10 TPUHIINILY €KO-
HOMii OTIO/IATKYBAaHHSI, 30KPEeMa BUTPATH Ha TIPOBEICHHS] KOHTPOJIBHUX 33aX071iB HE TOBUHHI TIEPEBUIIYBa-
THU JIOXOIU BiJ Ii€l AisibHOCTI. ToMy BaKJIMBO 3MEHIIIyBaTH BUTPATU J€P:KABU HA CTATYBAHHS MOJATKIB
yepes3 yAIOCKOHAJIEHHS METOIB 1 PHHOMIB POOOTH KOHTPOJTIOI0YNX OpraiiB. [Ipu boMy TIepBUHHI BUTpa-
TH JIeP/KaBy Ha CTBOPEHHS MaTepiaabHOi 6a3u OAATKOBOTO KOHTPOJIO, KOTPi 3/1eGiIBIIIOr0 € BHCOKMMH,
MIOBMHHI B IKOMOTa KOPOTKUIT YaC OKYIIMJINCS 3aB/ISKU 3HIKEHHIO BUTPAT HA IOTOYHE YTPUMAHHS T10/IaT-
KOBUX OPTaHiB.

Kiro4oBi coBa: KOHTPOIIOI0YNI opraf, 6¢3TOBapHICTh, TOCTIOAAPCHKI Omeparlil, IJIaTHUK MOAATKIB,
TIePCOHAJL.
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THE EXPERIENCE OF ADMINISTRATIVE
REGULATORY FRAMEWORK FOR ACTIVITIES
OF PUBLIC ADMINISTRATION BODIES

OF CIVIL-MILITARY NATURE IN ISRAEL

Abstract. Purpose. The purpose of the article is to analyse the experience of the administrative
regulatory framework for the activities of public administration bodies of a civil-military nature in Israel.
Results. Israel's policy and similar measures to introduce Civil Administration, but under the full control
of the Military Command, have led to the desired consequences for Israel. Despite the fact that the new
Civil Administration was proclaimed as an autonomous body, as if taking away the management of civilian
affairs from the military, the Israelis de facto increased the influence of their military on the management
of Palestinian society. In Israel, the first experience of using military administrations was in the 1940s. In his
monograph on power and politics in Israel, Benjamin Neuberger, a professor at the Open University of Israel,
describes the military administration. He argues that the main purpose of establishing such institutions is
the administrative management by citizens living in the respective territories (which were occupied). In
addition to domestic law, international law should be applied here. However, according to the professor,
the Israeli military administration, established in 1948, did not meet these characteristics. This was due
to the fact that the Arab population that fell under the jurisdiction of the military administration lived
in territories that were actually part of the state of Israel. In general, this type of administration operated
in accordance with the provisions of the Defence (Emergency) Regulations of 1945. Conclusions. It is
concluded that although the situation in Israel is still quite turbulent and many problems in relations
with the Palestinians have not been resolved, the administrative experience of Israelis should be studied
and applied, since, unlike us, they have been implementing military and civil-military administrations for
decades. Moreover, Israel's approaches to dividing the problem territory into three areas with different
levels of autonomy and powers of the Israeli executive authority deserves to be studied.

Key words: civilian control, military-police control, national administration, territory.

1. Introduction

If we consider the international experience
of functioning of civil-military administrations,
we should focus on the system of the adminis-
trative regulatory framework for the adminis-
trations of Israel, which had to create military
administrations almost from the very beginning
of its statehood. In 2017, O. Sikorskyi's article
“Civil-military administrations as a way to ensure
safety and normalise the population's life in
the area of anti-terrorist operation” was published.
Describing the already innovative Ukrainian
legal framework for the existence of civil-military
administrations, he argues that: “The Israelis were
among the first to use a similar administrative
system” (Sikorskyi, 2017, p. 160). That is why it
is appropriate to analyse the Israeli experience in
the application of civil-military administrations.

© D. Kuzmenko, 2023

2. Administrative and territorial structure
of military administrations in Israel

In Israel, the first experience of using military
administrations was in the 1940s. In his mono-
graph on power and politics in Israel, Benjamin
Neuberger, a professor at the Open University
of Israel, describes the military administration.
He argues that the main purpose of establish-
ing such institutions is the administrative man-
agement by citizens living in the respective
territories (which were occupied). In addition
to domestic law, international law should be
applied here. However, according to the profes-
sor, the Israeli military administration, estab-
lished in 1948, did not meet these characteristics.
This was due to the fact that the Arab popula-
tion that fell under the jurisdiction of the mili-
tary administration lived in territories that were
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actually part of the state of Israel. In general,
this type of administration operated in accord-
ance with the provisions of the Defence (Emer-
gency) Regulations of 1945. The main task
of this administration was to control the move-
ment of the Arab population across the country
(for this purpose, they needed special permits)
(Neuberger, 1998, p. 444).

Initially, during 1948—-1949, the main duties
of the administration, in addition to monitor-
ing the movement of Arabs, were: to strengthen
the control of the Israeli authorities over the ter-
ritories where Arabs constituted the majority
of the population (Galilee, the “small triangle”,
the Northern Negev, which constituted the bor-
der areas); in the event of armed aggression by
neighbouring states, to prevent attempts by
the local Arab population to contribute to it (an
extremely important function in the Ukrain-
ian context); to prevent the creation of Arab
nationalist organisations ideological postulates
thereof include anti-Israeli rhetoric; to swiftly
implement punishment for criminals who have
committed crimes against the state (Neuberger,
1998, p. 15).

Benjamin Neuberger quotes a statement by
one of the military governors of the administra-
tion regarding his own tasks. He noted that his
functions were not directly related to defence,
as the latter was the responsibility of the field
gendarmerie and the Jewish settlements along
the border. The governor had to introduce con-
trol over the Arab population of the district: “...
We know that some of them are loyal to us; but
we also know that the rest are not loyal. Hence
checks, surveillance, control are required”
(Neuberger, 1998, p. 15).

The military administration was divided
into districts (Northern, Central and South-
ern). The district was headed by a military
governor with a wide range of powers. Accord-
ing to the Defence Regulations, he was given
the right to impose house arrest or administra-
tive detention, deportation, to order the dem-
olition of a house or to confiscate property on
any resident of the territory entrusted to him, to
close down a newspaper, to liquidate a non-gov-
ernmental organisation or prohibit its estab-
lishment, to restrict freedom of movement, to
declare a certain zone a closed area, to impose
curfews, to impose restrictions on employment,
etc. (Neuberger, 1998, p. 16).

Some political figures opposed the exist-
ence of the military administration, as it con-
tradicted the principles of a democratic state,
and the granting of special permits to the Arab
population was an instrument of pressure on
disloyal elements (Neuberger, 1998, p. 444).
Subsequently, the administration was liqui-
dated in 1966.
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Moreover, the introduction of the 1945
Defence Regulations was justified by the need
to ensure Israel's national security. It restricted
not only the departure abroad of representa-
tives of national minorities from border areas
where they constituted the majority of the pop-
ulation, but also the Jewish population (Voro-
biev and Chaiko, 2006, p. 23). In addition, this
act allowed the executive to carry out admin-
istrative arrests, restrict freedom of move-
ment, issue decrees on compulsory attendance
at workplaces, impose curfews, etc. (Vorobiev
and Chaiko, 2006, p. 74).

However, already in 1967, Israel expe-
rienced historic and significant events that
largely guided the state's further development.
Under an arms embargo on Israel, at a time
when the Soviet Union was actively supply-
ing arms to Arab states, this state found itself
in a situation where it was forced to con-
front almost all of its Arab neighbours virtu-
ally alone. The Israelis were once again faced
with the possibility of losing their own state-
hood. However, thanks to the effective actions
of the Israeli military, the situation turned out
to be quite unexpected from the point of view
of Arab countries. As a result of the Six-Day
War, the armies of Egypt, Jordan, and Syria
were defeated, and Israel took control of a large
area from the Golan Plateau to Sharm el-Sheikh
and from the Suez Canal to the Jordan River.
Therefore, the State of Israel faced the problem
of establishing its own administration in the ter-
ritories of the Sinai Peninsula, East Jerusalem,
the Golan Heights, the Gaza Strip, and the West
Bank.

In the newly captured territories of the West
Bank and Gaza Strip, after the cessation of active
hostilities, the authority was concentrated in
the hands of the Israeli military administration
with “interspersed” elements of local self-gov-
ernment (Gorodilov and Kulikov, 2018, p. 434).
Local governments retained control over only
religious matters, healthcare, civil matters
and some other general local governance issues.
The jurisdiction of the Israeli military courts
was limited to cases related to national security.

In 1981, these territories underwent signif-
icant changes in terms of administrative struc-
ture. As a result of Military Order regarding
the Establishment of the Civil Administration
(No. 947), a new type of administration was
introduced, subordinated to the Coordina-
tor of Government Activities in the Territo-
ries (COGAT). The Civil Administration had
the character of a temporary state administra-
tive authority and operated from 1981 to 1994,
when it was replaced in a number of territo-
ries by the Palestinian Authority. As of today,
the Coordination Centre for Government
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Activities in the Territories (COGAT) imple-
ments the government's civilian policy within
the territories of Judea and Samaria and towards
the Gaza Strip.

The Administration governed civilian
affairs, provided a range of administrative
services, and was in charge of public order.
In addition, the administration dealt with
the movement of people through the designated
territories. It was also responsible for the demar-
cation between these areas and other territories
of Israel (Sikorskyi, 2017, p. 161).

In addition, the Civil Administration
of Judea and Samaria, as a civilian-military
body responsible for the implementation
of Israel's civilian policy in some Palestinian
territories, is still in place today. Although it
is considered a civilian authority, it operates
under the authority of the military Adminis-
tration of Judea and Samaria. The administra-
tion includes not only civilians, but also officers
and soldiers of the Israeli armed forces to ensure
effective policy coordination. In modern condi-
tions, this Civil Administration is responsible
for a wide range of issues ranging from infra-
structure and transport to water supply for
the population and agricultural entities, elec-
tricity in the region, healthcare, and the econ-
omy.

The Administration consists
of 22 government offices located in the north-
ern and southern regions, as well as 8 Coordi-
nation and Liaison Centres located through-
out the Judea and Samaria Area. They work to
maintain constant communication and interac-
tion between local Palestinians, representatives
of Israeli settlements, international organisa-
tions, the Palestinian Authority and relevant
security agencies (The Civil Administration
of Judea and Samaria, 2019).

It should be noted that at that time,
according to Military Order No. 947 regard-
ing the Establishment of the Civil Adminis-
tration, the Civil Administration was man-
aged by the Head of the Civil Administration,
appointed by the local Military Commander.
In order to enact the Head’s powers, the third
article of the order established a list of his pow-
ers (Israel Military Order No. 947 regarding
the Establishment of a Civil Administration,
1981). This order was intended to fulfil a num-
ber of tasks. First, to legally regulate the exist-
ing separation of civilian and military func-
tions and powers from the existing Military
Command by establishing a formally civilian
new administration that would have the scope
of competence only within the limits established
by law (Kuttab and Shehadeh, 1982, p. 8).

Second, to establish the preconditions for
raising the general status of a large volume

of military orders and other acts produced by
the local military leadership from the status
of temporary security acts to the level of perma-
nent acts that would have a completely differ-
ent status in the region (Kuttab and Shehadeh,
1982, p. 8).

According to the order, the Civil Adminis-
tration was entirely determined and established
by the Military Command. The head of the Civil
Administration acted on behalf of the Military
Command of the region. Accordingly, the scope
of powers was increased or decreased at the will
of the command. The established relationship
between the Civil Administration and the Mil-
itary Command was in line with the Israeli
government's interpretation of the Camp
David Accords of the time, which, in the gov-
ernment's view, provided for the withdrawal,
but not the complete abolition, of military
power in the region. Despite the establish-
ment of a supposedly Civil Administration,
the Military Command remained at the top
of the administrative hierarchy in the region
(Kuttab and Shehadeh, 1982, p. 9).

According to Order No. 947, the Civil
Administration and its head were granted
a significant amount of authority to regulate
and control the economic life of the region
(to monitor imports, exports, pricing, finance
and banking, setting taxes and customs duties);
control over the supply of electricity, water, tele-
phone and postal services to the entrusted terri-
tory; facilitate the incorporation of certain areas
into the Israeli tourism system, roads and other
routes, insurance, etc.; and the appointment
of officials).

Following scholar E. Titko, the Civil Admin-
istration was supposed to signal the beginning
of a gradual process of transition of the territory
to an autonomous system. However, it appeared
as the then Israeli Defence Minister A. Sha-
ron’s policy of “iron fist”. E. Titko suggests that
A. Sharon, although he took office only three
months before the creation of the Civil Admin-
istration, had a clear vision of the new admin-
istration as a tool to strengthen the admin-
istrative influence of the Israeli authorities
in the region (E. Titko herself comments: “...
strangely enough, this scheme was represented
by the separation of the civil administration
from the military one”) (Titko, 2017, p. 182).

3. The impact of Israeli policy on the activ-
ities of civil-military administrations

Israel's policy and similar measures to intro-
duce Civil Administration, but under the full
control of the Military Command, have led to
the desired consequences for Israel. Despite
the fact that the new Civil Administration
was proclaimed as an autonomous body, as if
taking away the management of civilian affairs
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from the military, the Israelis de facto increased
the influence of their military on the manage-
ment of Palestinian society (Titko, 2017, p. 182).

As mentioned above, the Civil Administra-
tion in this form lasted until 1994. After 1994,
a new stage in the construction of administra-
tive governance in the region began, marked by
the Oslo Accords (the “Declaration of Principles
on Interim Self-Government Arrangements”),
i.e. bilateral negotiations, which were secret,
between the Israeli authorities and the Pal-
estine Liberation Organisation. The negotia-
tions resulted in the creation of the Palestinian
Authority (which received a part of the West
Bank), as well as an increase in autonomous
rights to local self-government of the Judea
and Samaria (the Palestinian Council was cre-
ated there). It should be noted that it is on this
territory that the Civil Administration con-
tinues to operate under the aforementioned
COGAT. This administration regulates the issue
of the Palestinian population in the Area C. One
of the consequences of the Oslo Accords was
the division of the region into three areas A, B,
C, which depended on the level of autonomy
and influence of Israel and its government insti-
tutions (Israel has implemented the principle
of “divide and rule” through this division, as
discussed below) (Titko, 2017, p. 182).

Therefore, the entire West Bank is divided
into three areas. Area A was transferred
under full civilian and military police control
of the Palestinian Authority, which included
most of the settlements inhabited by Arabs. In
Area B, joint military control by the Palestin-
ian Authority and Israel was envisaged, with
civilian affairs under full Palestinian control.
Area C was supposed to be completely domi-
nated by Israeli civilian and military authori-
ties. As of 1995, the distribution of the propor-
tion of the area's territory to the entire region
and the number of Palestinians living there
was not in favour of the Palestinians. In 1995,
Area A accounted for only 3% of the West
Bank, and 26% of all Palestinians lived there
(thus, only a small piece of territory was under
the full control of the Palestinian Authority).
Area B comprised 24% of the land and 70%
of the population. In contrast, Area C, which
was under Israeli control, had 73% of the total
area and only 4% of the Palestinian population
(9, p. 35-36).

Through a series of agreements, the situa-
tion changed somewhat by 2000, with Area A
accounting for 18%, Area B for 22% and Area
C for 64%. Meanwhile, the areas in which
the Palestinians had full control were like
an archipelago, while the areas controlled by
Israel were strategic corridors that interrupted
the territorial contiguity of the West Bank.
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By the way, according to the Israeli professor
and academician N. Gordon, a fundamental
change in the 1990s in the models of adminis-
trative governance in the designated territories
led to a radically new approach of the Israeli
authorities to the Palestinian population: “...
the transfer of authority over civil institutions
to the PA reflects the beginning of a transfor-
mation from the principle of colonisation to
the principle of separation, where the latter
does not mean the termination of control but
rather its alteration from a system based on
managing the lives of the occupied inhabit-
ants to a system which is no longer interested
in the lives of the Palestinian residents” (Gor-
don, 2008, p. 37). It is significant that after that,
Israel no longer kept "records” of the conditions
under which the Palestinians lived, and that
the Israeli Bureau of Statistics stopped moni-
toring any development concerning the Pales-
tinian population in the occupied territories.

V. Shevchenko’s dissertation focuses on
the current state of management of Areas B
and C by the Israeli military leadership. The
Central Military District has in subordination
the Territorial Command Centre of the Israeli
Armed Forces, which is responsible for build-
ing the line of territorial defence of the state in
the West Bank. It is in the hands of this terri-
torial Command Centre that the administrative
powers over Areas B and C are concentrated.
V. Shevchenko describes the hierarchy of man-
agement: “The district commander also performs
the function of the Commander of the Israeli
Defence Forces in the Judea and Samaria Area”,
the supreme body of the Israeli Military Admin-
istration in the West Bank..” (Shevchenko,
2015, p. 155).

A person with the rank of major general has
the right to hold the position of district com-
mander, and accordingly, such a person is sub-
ordinate to the head of the district headquar-
ters. In general, despite the existence of certain
Civil Administrations (titled as such, they
were essentially civil-military), in reality, all
administrative power in the areas is exercised
by the Military Command, i.e. representatives
of the Israeli army (Shevchenko, 2015, p. 156).

4. Conclusions

Although the situation in Israel is still
quite turbulent and many problems in relations
with the Palestinians have not been resolved,
the administrative experience of Israelis should
be studied and applied, since, unlike us, they
have been implementing military and civil-mil-
itary administrations for decades. Moreover,
Israel's approaches to dividing the problem
territory into three areas with different levels
of autonomy and powers of the Israeli executive
authority deserves to be studied.
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AOCBIJL AAMIHICTPATUBHO-ITPABOBOT'O PETYIIOBAHHA AISJIBHOCTI
OPTAHIB IIYB/JIIYHOI AIMIHICTPAIIII BIFICbKOBO-IIMBLILHOTO
XAPAKTEPY B ISPALJI

AHorauisi. Mema. MeTowo ctaTTi € aHani3 A0CBiY ajMiHICTPATHBHO-TIPABOBOTO PETyJIOBAHHS
JisIbHOCTI opradiB my6JiuHol agminicTpallii BiiChbKOBO-IMBIIBHOTO XapakTepy B I3paini. Pe3yab-
mamu. Ilonituka I3painio Ta momiGHI 3axoau i3 3ampoBaKEHHs LUBIIbHOI agMiHicTpalii, oxHaK
Ii/] HOBHUM KOHTPOJIEM BiliCbKOBOTO KOMaH/yBaHH, IIPU3BEJH 110 OGaskaHuX JJist [3paiito HacaiaKis.
HesBaskaouu Ha Toii (hakT, 110 HOBA IUBIJbHA AJAMIHICTpPAIlis MPOTOJOIIYBANACh K aBTOHOMHUI
OpraH, HEMOB BiOMpaoun y BiHCHKOBHUX YMPaBJIiHHS CIpaBaMy IUBIIbHUMHE, 1e-(haKTo i3paiabrs-
HU [TOCUJIUJIM BILJIMB BJIACHUX BillCbKOBUX HA YNPABJIHHS CIIPAaBaMU IaJeCTHHCHKOTO CYCITiJIbCTBA.
ITepmumii JOCBiA 3acTOCYBaHHs BiiChKOBUX anMiHicTpaniil B Ispaini 6yB Bukopuctanuii ue B 1940-x
poxax. [Ipodecop Bigkpuroro yuiBepcurety I3painio Beniamin HoitGeprep y cBoiit Mmororpadii mpo
BJIQZLy Ta TMOJITHKY B [3paini HaBoANWTH XapaKkTepHCTHUKY BiliCbKOBOI aaMiHicTpamii. BiH Bkasye, mo
31e€61JIbIIOT0 METOI0 CTBOPEHHS MOAIOHUX HCTaHII# MocTae 3AiiCHEHHS aAMiHiCTPATUBHOTO yIIpaB-
JIHHS TPOKMBAIOYMME Ha BiAMOBIAHUX TepuTOpisx (1o GyJau OKYMOBaHi) BiTaHHS TPOMaSHAME.
A KpiM BHYTPIIIHBOTO 3aKOHOIABCTBA TYT MOBUHHO BUKOPHCTOBYBATUCS MixkHapojiHe paBo. OnHak,
sK 3ayBaxkye npodecop, crBopena B 1948 potii BiticbkoBa aaminictpaiiist [3paisio He Bignosigamia moii-
GHUM XapakTepucTUKaM. [IpUYuHOIO 1[bOTO cTaB TOW (akT, 1o apabcbKe HACETEHHsI, SIKe MiAmaiano
i1 OPUCAMKILIIO BICHKOBOI afiMiHicTpallil, IPOKKMBAIO HA TEPUTOPISX, sKi OyJIM, BJIaCHe, YACTHHOIO
nepxasu [3painb. 3arasom 1eil Tun agminicTpanii AistB BiIIOBIZHO 10 HOPM YJIOKEHHS PO 0060POHY
(uapzBuyaiini obcrasunn) 1945 poxy. Bucnoexu. 3po6JieHo BUCHOBOK, 110 X04a ii Ha ChOro/Hi B I3pa-
iyl 36epira€Thcst JOCUTH HECIHOKiiiHA cuTyailiss, a Garato npobJeM y BiIHOCHHAX i3 MaJeCTUHISIMU
He BUPINIEHO, yce X YIPaBAiHCbKUI aAMiHICTpaTUBHUIL JOCBi/ i3paiabTsaH MOTPIOHO AOCHILKYBATH
I BUKOPUCTOBYBATH, OCKiJIbKY, HA BiIMiHY BiJl HAC, BOHM MaiOTh I0OCBi/l BIPOBA/)KEHHST BilIChKOBUX,
BiliCbKOBO-I[UBIJIBHUX aMiHICTpaIliil, AKUIl HapaxoBye 6araTo AecATHIITh. BogHOUAC 3aCAYTOBYIOTH
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Ha BUBYEHHsI MAX0Au [3paiirio oo po3aieHHs mpobaeMHoi TepuTopii Ha TP 30HK 3 PI3HUM PiBHEM
aBTOHOMIi Ta TOBHOBa)KeHb BUKOHABYOI BJIau [3paiio.
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ADMINISTRATIVE AND LEGAL STATUS

OF ENTITIES EXERCISING STATE SUPERVISION
OVER COMPLIANCE WITH LEGISLATIVE

AND OTHER LABOUR REGULATIONS

Abstract. Purpose. The purpose of the article is to describe the administrative and legal status
of entities exercising state supervision over compliance with legislative and other labour regulations.
Results. Relying on the analysis of scientific views of scholars and current legislation, the article identifies
the range of key actors exercising supervision over compliance with labour legislation. The author
describes the administrative and legal status of these entities. The most characteristic features and specifics
of the administrative and legal status of the entities under study authorised to supervise compliance
with labour legislation are identified. It is emphasised that the State Labour Service is a key entity for
supervision and control over compliance with labour legislation. It is found that the Cabinet of Ministers
of Ukraine exercises its controlling powers in the process of: implementing programmes of economic, social
and cultural development of Ukraine in general and its individual regions; implementing financial, price,
monetary, credit and tax policies; creating nationwide and other funds; eliminating the consequences
of natural disasters and catastrophes; making policies on education, science, youth and sports, culture,
nature protection, environmental safety, and nature management; taking the necessary measures to ensure
the security and defence capability of Ukraine; ensuring Ukraine's foreign economic activities and customs
affairs; managing the work of ministries, public services, agencies, inspectorates and other state executive
bodies. Conclusions. 1t is concluded that each of the entities exercising supervision and control over
compliance with labour legislation has its own special administrative and legal status, the specificity
of which is due to: first, the competence limiting their control and supervision activities; second, powers
(since each actor has a specific set of subjective rights and legal obligations inherent only to it); third,
a special entity subject to supervision and control activities, which in turn determines the set of tools
and means used by supervisory institutions.

Key words: administrative and legal status, entities, state supervision, legislative regulations, bylaws.

1. Introduction
One of the most important activities

The legal status of the above-mentioned institu-
tions will be the focus of this research.

of the entities exercising state supervision over
compliance with labour legislation is to examine
thestate of compliance with the provisions of leg-
islative and other regulations on labour. This
approach requires that the relevant state insti-
tutions have a special administrative and legal
status. These actors can be most appropriately
grouped into: 1) supreme state authorities
that exercise general supervision and control
over compliance with the legislation in force,
including in the field of labour (the Verkhovna
Rada of Ukraine, the President and the Cabi-
net of Ministers); 2) specialised entities, among
which the State Labour Service plays a key role.

© 0. Kucher, 2023

Certain problematic aspects of the activ-
ities of entities of supervision and control
over compliance with labour legislation have
been considered in the scientific works by:
S.I. Dvornyk, V.I. Zahumennyk, 1.Yu. Kailo,
A.V. Melnyk, Yu.O. Poliakova, Ye.M. Popo-
vych, V.V. Protsenko, M.M. Sirant, H.V. Ter-
ela, V.M. Shapoval, and many others. However,
despite a considerable number of scientific
achievements, the scientific literature lacks
comprehensive research on the administra-
tive and legal status of entities exercising state
supervision over compliance with labour laws
and regulations.
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Thus, the purpose of the article is to describe
the administrative and legal status of entities
exercising state supervision over compliance
with legislative and other labour regulations.

2. The Verkhovna Rada of Ukraine
and the Cabinet of Ministers of Ukraine as
entities exercising state supervision over
compliance with legislative and other labour
regulations

First of all, we will focus on the Verkhovna
Rada of Ukraine (Parliament). The main pow-
ers of the Verkhovna Rada of Ukraine, accord-
ing to Article 85 of the Basic Law, are as fol-
lows: adoption of laws; approval of the State
Budget of Ukraine and amendments thereto,
control over the implementation of the State
Budget of Ukraine, and decision-making on
the report on its implementation; determina-
tion of the principles of domestic and foreign
policy, implementation of the strategic course
of the state for Ukraine's full membership in
the European Union and the North Atlan-
tic Treaty Organisation; etc. (Constitution
of Ukraine, 1996). Therefore, it is quite fair to
say that one of the key powers of the VRU is to
exercise parliamentary control.

V.M. Shapoval believes that parliamen-
tary control is the activity of the parliament,
its bodies and officials, as well as other state
bodies and officials functionally joint with
the parliament for the relevant purpose in exer-
cising control over the executive branch, pri-
marily the government, which implies check-
ing the implementation of laws, decisions, etc.
M.M. Utiashev and A.A. Kornilaieva argue
that parliamentary control is a set of various
means of constant monitoring and verification
of the system's activities, as well as of stopping
violations detected as a result of such verifica-
tion and preventing possible inconsistencies,
carried out by the supreme legislative authority
(Utiashev and Kornilaieva, 2001).

The Ukrainian Parliament Commissioner
for Human Rights exercises parliamentary
control over the observance of constitutional
rights and freedoms of man and the citizen. The
Ukrainian Parliament Commissioner for Human
Rightsisa party to many constitutional and legal
relations regarding the protection of human
rights and freedoms. The legal status is regu-
lated by the Law “On the Ukrainian Parliament
Commissioner for Human Rights”. According
to Article 3 of this Law, the purpose of the par-
liamentary control exercised by the Commis-
sioner is: protection of human and civil rights
and freedoms proclaimed by the Constitution
of Ukraine, laws of Ukraine and international
treaties of Ukraine; observance and respect for
human and civil rights and freedoms by the enti-
ties referred to in Article 2 of this Law; pre-

42

vention of violations of human and civil rights
and freedoms or facilitating their restoration;
further harmonisation of Ukrainian legislation
on human and civil rights and freedoms with
the Constitution of Ukraine and international
standards in this field; improvement and fur-
ther development of international cooperation
in the field of protection of human and civil
rights and freedoms; prevention of any form
of discrimination in the exercise of human rights
and freedoms; promotion of legal awareness
of the population and protection of confidential
information about a person (Law of Ukraine
On the Commissioner of the Verkhovna Rada
of Ukraine for Human Rights, 1997).

With regard to the administrative and legal
status of the Verkhovna Rada of Ukraine as
an entity exercising supervision and control
over compliance with labour legislation, it
should be noted that its particularities are due
to: first, the fact that parliamentary control
is mostly generalised and aimed at checking
the state of compliance with the current legisla-
tion by the supreme state authorities, including
those that implement public policy on labour;
second, the list of powers vested in the VRU
is inherent exclusively in this legislative body;
thirdly, the parliament's control and supervi-
sion activities only indirectly affect key parties
to labour relations.

The next actor of supervision and con-
trol over compliance with labour legislation is
the President of Ukraine. According to the Con-
stitution of Ukraine, the President of Ukraine
is the guarantor of state sovereignty, territorial
integrity of Ukraine, observance of the Con-
stitution of Ukraine, human and civil rights
and freedoms, and the existence of these fun-
damental responsibilities determines his spe-
cial place in the state mechanism (Constitution
of Ukraine, 1996; Poliakova, 2013). More-
over, Yu.O. Poliakova argues that the wide
range of powers of the President, defined by
Article 106 of the Constitution, enables to
assert that the institution of presidential power
in the current constitutional context is a factor
in ensuring proper and effective governance
of the state, which can be exercised exclusively
by the head of state, since, according to the con-
stitutional provisions, the President of Ukraine
cannot transfer his powers to other persons
or bodies. This means that the President
of Ukraine exercises his powers independently
in the political field, but, at the same time, in
terms of organisation, in order to exercise his
powers, the head of state relies on advisory, con-
sultative and other subsidiary bodies and ser-
vices, the composition and structure of which
he determines independently, within the lim-
its of funds provided for in the State Budget
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of Ukraine that are directed to the activities
of these structures (Constitution of Ukraine,
Article 106, clause 28) (Constitution of Ukraine,
1996; Poliakova, 2013).

As the head of state, the President has
a wide range of powers in the legislative, exec-
utive and judicial fields, including control. The
scientific literature review reveals that presi-
dential control is exercised in two main forms:
a) direct presidential control; b) presidential
control through special structures (Tsependa,
2019). The President of Ukraine exercises con-
trol over the activities of the executive branch
of government directly, but mainly through his
Office. It exercises control over the preparation
of issues related to the resignation of the Gov-
ernment, dismissal of individual ministers, heads
of central executive bodies, military command-
ers appointed by it, diplomatic representatives
in foreign countries, heads of local state admin-
istrations and other officials. The Presidential
Office is responsible for ensuring the President's
control over the activities of the executive
branch (Svyda, 1998). In the field of legislative
power, V.M. Tsependa emphasises that the con-
trolling powers of the President of the state
are manifested in the following: control over
the constitutionality of acts of the Verkhovna
Rada of Ukraine; control over the constitu-
tionality of acts of representative authorities
of the public actors; participation of the Pres-
ident in the legislative activities of the Verk-
hovna Rada. According to the Constitution,
the President has the right of legislative initia-
tive, enabling him to raise the issue of adopting
new laws and amending existing ones, including
the Constitution of Ukraine. Presidential con-
trol over the executive branch is exercised both
directly and through the relevant structures.
Direct control is exercised over the selection
of personnel and the appointment and dismissal
of ministers, heads of state committees, heads
of local state administrations, appointment
and dismissal of representatives in foreign coun-
tries, senior leadership of the Armed Forces
of Ukraine, etc. (Tsependa, 2019).

Next, the Cabinet of Ministers of Ukraine
(hereinafter referred to as the CMU) should
be considered as an actor of state supervision
and control over compliance with legislative
and other labour regulations; it is the supreme
executive body that exercises executive power
directly and through ministries, other cen-
tral executive bodies, the Council of Ministers
of the Autonomous Republic of Crimea and local
state administrations, and directs, coordinates
and controls the activities of these bodies. The
Cabinet of Ministers of Ukraine is responsi-
ble to the President of Ukraine and the Verk-
hovna Rada of Ukraine and is under the con-

trol and accountability of the Verkhovna Rada
of Ukraine within the limits provided for by
the Constitution of Ukraine (Law of Ukraine
on the Cabinet of Ministers of Ukraine,
2014). The principal objectives of the Cabi-
net of Ministers of Ukraine are: 1) to ensure
state sovereignty and economic independence
of Ukraine, implement the domestic and foreign
policy of the state, implement the Constitu-
tion and laws of Ukraine, acts of the President
of Ukraine; 2) to take measures with a view to
ensure human and civil rights and freedoms,
creating conditions favourable for the free
and comprehensive development of the person-
ality; 3) to ensure the implementation of budg-
etary, financial, pricing, investment, includ-
ing depreciation, tax, structural and sectoral
policies; policies on labour and employment,
social protection, healthcare, education, science
and culture, nature protection, environmental
safety and nature management; 4) to develop
and execute nationwide programmes of eco-
nomic, scientific and technical, social, cultural
development, environmental protection, as well
as develop, approve and implement other state
target programmes; 5) to ensure the develop-
ment and state support of the scientific, tech-
nical and innovation potential of the state;
6) to ensure equal conditions for the develop-
ment of all forms of ownership; manage state-
owned objects in accordance with the law; etc.
(Law of Ukraine on the Cabinet of Ministers
of Ukraine, 2014).

With regard to the issues being studied, it
should be noted that the Cabinet of Ministers
of Ukraine has a fairly wide range of control
and supervisory powers. For example, it devel-
ops and ensures the implementation of public
policy on labour protection and submits for
approval by the Verkhovna Rada of Ukraine
a nationwide programme to improve occu-
pational safety, health and the working envi-
ronment; directs and coordinates the activi-
ties of ministries and other central executive
authorities to create safe and healthy working
conditions and supervise labour protection;
establishes unified state statistical reporting
on labour protection. The Cabinet of Ministers
of Ukraine exercises control over the activi-
ties of ministries, state committees and agen-
cies, and over their compliance with the law. It
promotes the full use of their powers by these
bodies, hears their reports and information on
the fulfilment of their tasks and the development
of their respective sectors (Law of Ukraine on
the Cabinet of Ministers of Ukraine, 2014; Mel-
nyk, 2019). The Cabinet of Ministers of Ukraine
(Article 113 of the Constitution) exercises its
controlling powers in the process of: implement-
ing financial, price, monetary, credit and tax

43



4/2023
THEORY OF STATE AND LAW

policies; creating nationwide and other funds;
eliminating the consequences of natural disas-
ters and catastrophes; making policies on educa-
tion, science, youth and sports, culture, nature
protection, environmental safety, and nature
management; taking the necessary measures
to ensure the security and defence capability
of Ukraine; ensuring Ukraine's foreign eco-
nomic activities and customs affairs; managing
the work of ministries, public services, agencies,
inspectorates and other state executive bodies
(Zahumennyk, 2015).

Therefore, the Verkhovna Rada, the Pres-
ident of Ukraine and the Cabinet of Ministers
of Ukraine (as well as its subordinate ministries)
exercise general control over compliance with
labour legislation. Their activities are mainly
aimed at examination of the work of subordi-
nate agencies functions thereof are to ensure
the regime of law and order in the labour sector.
The content of control and supervision activi-
ties is largely determined by the competence
of these entities, and consequently by the scope
of their administrative influence on the bodies
subordinated to them directly or indirectly. In
addition, it should be noted that an important
element of the administrative and legal status
of these entities is the availability of rule-making
powers, which consist in the possibility of devel-
oping and adopting a regulatory framework for
the implementation of control and supervision
activities in the field of labour. This, a priori, is
important from the perspective of conducting
high-quality and effective supervision and con-
trol by specialised entities, among which, a spe-
cial place belongs to the State Labour Service
of Ukraine (hereinafter — the DRSU).

3. The State Labour Service as an actor
of state supervision over compliance with leg-
islative and other labour regulations

The State Labour Service was established
in 2014 by merging the State Labour Inspec-
torate and the State Service of Mining Super-
vision and Industrial Safety. In addition, it
was entrusted with the functions of imple-
menting public policy on occupational health
and the functions of conducting dosimetry
monitoring of workplaces and radiation doses
of employees (Resolution of the Cabinet
of Ministers of Ukraine on optimisation of cen-
tral executive bodies, 2014). The State Labour
Service of Ukraine exercises its powers directly
and through the establishment of structural
units in accordance with the established pro-
cedure: departments, divisions and divisions
of the central office of the Service, territorial
offices and state enterprises and institutions
that belong to the sphere of management
of the DRSU (Resolution of the Cabinet of Min-
isters of Ukraine on the approval of the Regula-
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tion on the State Service of Ukraine on labour
issues, 2015).

The main tasks of the DRSU are to:
1) implement public policy on industrial safety,
labour protection, occupational health, han-
dling of explosive materials for industrial pur-
poses, and state mining supervision, as well as
supervising and controlling compliance with
legislation on labour, employment, and compul-
sory state social insurance in terms of appoint-
ment, accrual and payment of benefits, compen-
sation, provision of social services and other
types of financial support in order to ensure that
the rights and guarantees of insured persons are
respected; 2) implement comprehensive man-
agement of labour protection and industrial
safety at the state level; 3) regulate at the state
level and control labour protection and indus-
trial safety in the field of activities related to
high-risk facilities; 4) organise and implement
state supervision (control) in the field of nat-
ural gas market functioning in terms of main-
taining proper technical condition of systems,
units and natural gas metering devices at nat-
ural gas production facilities and ensuring safe
and reliable operation of the Unified Gas
Transmission System facilities (Resolution
of the Cabinet of Ministers of Ukraine on
the approval of the Regulation on the State Ser-
vice of Ukraine on labour issues, 2015).

Therefore, the State Labour Service per-
forms a number of important tasks in terms
of ensuring compliance with the current labour
legislation. With regard to the direct supervi-
sion and control over compliance with labour
legislation, the DRSU is responsible for:
1) controlling the performance of functions
of state management of labour protection by
ministries and other central executive author-
ities; 2) developing a nationwide programme
for improving safety, occupational health
and the working environment and monitoring
its implementation, participating in the devel-
opment and implementation of other state
and sectoral programmes; 3) exercising state
control over compliance with labour legisla-
tion by legal entities, including their structural
and separate subdivisions that are not legal
entities, and individuals using hired labour;
4) exercising state supervision over the obser-
vance of labour and employment legislation by
central executive authorities; 5) controlling
the proper employers' use of lists for privileged
pension provision, preparing proposals for
improving such lists; 6) controlling the quality
of certification of workplaces in terms of work-
ing conditions; 7) controlling compliance with
the requirements of the advertising legislation
regarding advertising of vacancies (recruit-
ment) (Resolution of the Cabinet of Ministers
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of Ukraine on approval of the Regulation on
the State Service of Ukraine on labour issues,
2015); etc.

Thus, the State Labour Service is the key
entity for supervision and control over com-
pliance with labour legislation. This public
authority has exclusive competence and special
powers in this field, which in turn distinguishes
their administrative and legal status from other
authorised institutions. In this context, a cer-
tain overload of this agency, which sometimes
prevents it from properly fulfilling its tasks in
the field under study.

4. Conclusions

To sum up, it should be noted that each
of the entities exercising supervision and con-
trol over compliance with labour legislation has
its own special administrative and legal status,
the specificity of which is due to: first, the com-
petence limiting their control and supervision
activities; second, powers (since each actor
has a specific set of subjective rights and legal
obligations inherent only to it); third, a special
entity subject to supervision and control activ-
ities, which in turn determines the set of tools
and means used by supervisory institutions.
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AJMIHICTPATHBHO-IIPABOBHI1 CTATYC CYF’EKTIB,
SKI 3AICHIOIOTH JEPKABHHI HALIS 3A TOJEPKAHHAM
3AKOHOJABUYMX TA ITHIIUX HOPMATUBHHUX AKTIB ITPO MPAI[IO

Anoranis. Mema. Meta craTTi — OXapaKkTepU3yBaTH aMiHICTPaTHBHO-TIPABOBUII CTATyC Cy6 €KTIB,
SIKI 3IHCHIOIOTD JIep:KaBHII HATJIS 3a JI0/lePKaHHAM 3aKOHOJABUYMX Ta iHIIWX HOPMATUBHUX aKTiB PO
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npaitio. Peayavmamu. Y cTaTTi, CIMpaovnch Ha aHAI3 HAYKOBUX MOTJISI/IiB BYUEHUX | HOPM YMHHOTO 3aKO0-
HO/IABCTBA, aBTOP BUOKPEMJIIOE KOJIO KJIOUOBKX CY0 €K TIB, SIKi 3/1i1iCHIOIOTh HATJISIT 32 IOTPUMAHHSI 3aKOHO-
JIaBCTBA PO mpailto. HaaHo XapakTepUCTUKY afMiHICTPATHBHO-TIPABOBOMY CTaTyCy BKasaHUX Cy( €KTIB.
BuokpemiieHo HaiGiIbI XapakTepHi 0cOOMMBOCTI Ta crenndiky agMiHiCTpaTHBHO-TIPABOBOTO CTAaTyCy
JOCJIIKYBAHUX Y CTATTi Cy0 €KTIB, SIKi yIIOBHOBasKeH] 3/[ICHIOBATH HAIJISI 32 I0IeP/KaHHIM 3aKOHO/IAB-
ctBa 1po npaio. HarosomeHo, 1o [lepskaBHa ciry:k06a 3 MUTaHb [Palli € KIYOBUM Cy0 €KTOM 3iHCHEHHS
HarJIsiay i KOHTPOJTIO 3a JOTPUMaHHSIM 3aKOHOJABCTBA TIPO Tpaitio. 3’scoBaro, mo Kabiner Minictpis
YKpainu peasizye cBOI KOHTPOJIbHI MOBHOBAKEHHS B TPOIIECi: peaisallii IporpaM eKOHOMIiTHOTO, COIli-
AJIbHOTO, KYJIBTYPHOTO PO3BUTKY YKPaiHM 3arajloM i OKpeMUX ii perioHiB; BTiJIEHHS B KUTTS (DiHAHCOBOI,
1[iHOBOI, TPOIIIOBOI, KPEAMTHOI, MOAATKOBOI TTOJIITUKI; CTBOPEHHS 3arabHOIEPKABHUX Ta iHINX (OH/IIB;
JIKBIZIAI] HACIIIKIB CTUXIHHNX JIUX i KaTacTpod); TIPOBe/IeHHS TOMITHKH B TaTy3i OCBITH, HAYKH, MOJIOII
Ta CHOPTY, KYJIBTYPH, OXOPOHU TIPUPOJIU, EKOJIOTIYHOI GE3EKH, MTPUPOLAOKOPUCTYBAHHST; BAKUTTS BilIO-
BIIHUX 3aXO/iB M0/ 3abe3medeH st Ge3mexy it 060poHO3AaTHOCTI YKpaitu; 3abe3medeH s 30BHIITHbOE-
KOHOMIYHOI Jlisl/IbHOCTI YKpaiHu | MUTHOI ClIpaB1; KepiBHUI[TBA POOOTOIO MiHICTEPCTB, IePKaBHUX CIIyHKO,
AreHTCTB, IHCIEKI[ Ta IHIINX OPraHiB IeP/KaBHOI BAKOHABUOI BJiau. Bucroexu. 3pobiieHo BUCHOBOK, 1110
KOJKeH 13 cy6’e€KTiB 3MIHCHEHHS HArJISIY I KOHTPOJIIO 3a 0/IepKaHHIM 3aKOHOIABCTBA PO TPAIIo BOJIO-
JIi€ CBOIM OCOOIMBUM aJMiHICTPATUBHO-TIPABOBUM CTAaTyCOM, clieli(ika SKOro 00yMOBJIEHA: TO-TIeplIe,
KOMIIETEHILIEI0, SIKOK 0OMEKYEThCS IX KOHTPOJIBHO-HATJISIOBA AisUIbHICTD; [O-APYTe, TOBHOBAKEHHIMHU
(amsKe KoXkeH cy6'€KT BOJIOMIIE CrelMMivHNM, BAACTHBUM TiIBKH U1 HHOTO HaO0POM Cy0’€KTHBHUX ITPaB
Ta IOPUANIHUX 000B’A3KIB); MO-TPETE, 0COOIMBUM CY0'€KTOM, Ha SIKOTO CIPSIMOBYEThCS MiSUIBHICTD i3
HATJISILY 1 KOHTPOJIIO, 1110, 31 CBOTO HOKY, 00yMOBJIIO€ Habip IHCTPYMEHTIB i 3ac00iB, SIKi BUKOPHCTOBYIOTH
KOHTPOJIIOI0Yi iHCTUTYIIi.

KimouoBi cioBa: aaMiHiCTPaTUBHO-TIPABOBUIT cTaTyc, CyO'€KTH, MEPKaBHUN HATJSII, 3aKOHOTABYI
aKTH, I1i/[3aKOHHI aKTH.
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VOLUNTARY AMALGAMATED TERRITORIAL
COMMUNITY AS A COMPONENT

OF THE INSTITUTION OF DELEGATION

OF POWERS IN ADMINISTRATIVE LAW

OF UKRAINE

Abstract. Purpose. The purpose of the article is to clarify the position of a voluntary amalgamated
territorial community as a component of the institution of delegation of powers in administrative law
of Ukraine based onasystematicanalysis of administrative law theory and practical activities of legal entities.
Results. The article defines the institution of delegation of powers as an important element of the system
of public administration and public management, which has a significant impact on the efficiency
of management, the level of decentralisation of power and the quality of public services, and which in its
essence consists in the transfer of powers from one entity to another with the enshrinement of appropriate
rights, obligations, conditions and guarantees, in order to implement certain functions. It is established
that a voluntary amalgamated territorial community in Ukraine is a crucial component of the institution
of delegation of powers in administrative law, which is based on the principles of local self-government
enshrined in the Constitution of Ukraine and other regulations. A voluntary amalgamated territorial
community is a democratic form of organisation of citizens that interacts with the state in implementing
local self-government. Its position implies that the community is free to unite for joint decision-making
and effective management of local issues. It is found that pursuant to the Constitution and laws of Ukraine,
avoluntary amalgamated territorial community receives delegated powers to independently resolve issues
relating to its territory, which includes regulation and management of a significant part of public affairs in
the interests of the local population. The uniqueness of a voluntary amalgamated territorial community is
that this organisation is formed on the initiative of citizens and can determine its priorities and objectives.
Conclusions. The delegation of powers involves the active participation of citizens and their elected
representatives, which ensures that decision-making is democratic. It is emphasised that the activities
of a voluntary amalgamated territorial community are important for ensuring effective governance
at the local level and meeting the interests and needs of the community. By ensuring a high level of self-
governance and citizen participation, a voluntary amalgamated territorial community becomes a key link
in the system of delegation of powers, contributing to the development and prosperity of local communities
within the framework of the law and constitutional provisions.

Key words: administrative centre, administrative procedures, administrative and legal status,
administrative and legal relations, budget, state support, voluntary amalgamated territorial community,
local authorities, powers, procedure.

1. Introduction

The issue of delegated powers is of para-
mount importance for all state and legal reforms,
as it directly affects the process and scope
of exercising citizens' rights and freedoms,
since the status of exercising human rights
and freedoms directly depends on the efficiency
of the system of state authorities and the system
of local self-government bodies (Bublyk, 2005).

© A. Notsyk, 2023

One of the most complex entities of delegation
of powers in the administrative law of Ukraine is
a voluntary amalgamated territorial community.
However, practical issues arising in the activities
of territorial communities necessitate general
research on understanding the essence and prin-
ciples of delegation of powers.

The general and specific administrative
and legal principles of organisation and func-
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tioning of a voluntary amalgamated territorial
community have been the subject of research
by the following scholars: B. Andrushkiv,
K. Anisimov, A. Berlach, Ya. Bilous, E. Boro-
din, O. Holynska, 1. Dziuba, V. Dreshpak,
O. Yevdokimov, N. Kyrych, Y. Kovalchuk,
V. Kravchenko, I. Krykavska, M. Latynin,
V. Malookyi, A. Matvienko, N. Mishyna,
V. Nebeliuk, S. Polarush, and others.

However, the current problems of optimis-
ing the use of resources and providing quality
services at the local level in Ukraine underline
the relevance of research in the field of amalga-
mated territorial communities.

The purpose of the article is to specify
the position of a voluntary amalgamated terri-
torial community as a component of the insti-
tution of delegation of powers in administrative
law of Ukraine based on a systematic analysis
of administrative law theory and practical
activities of legal entities.

2. Specific features of ensuring the delega-
tion of powers

Delegation (from Latin delegare — to
entrust, transfer) was understood as the assign-
ment of a part of powers from the holder of pri-
mary rights — the delegator — to the person who
accepts these powers — the delegate. Delegation
in public law at that time was not of a consen-
sual nature, it required the mandatory adoption
of a special law (imperium lex curiata de iuris-
dictio) confirming the act of delegation. The
delegator had the right to control the exercise
of the delegated powers by the delegate. The
holder of the delegated powers could not dele-
gate them further in accordance with the deleg-
atus non potest delegare rule (Bartoshyk, 1989;
Tulyk, 2016).

According to H. Bublyk, delegation of pow-
ers is the process of transferring the delegating
entity's own powers to the delegated entity,
which is based on the free will of both parties to
the delegation, is carried out for the most effec-
tive exercise of these powers, is accompanied
by the transfer of appropriate financial and/
or material resources and is formalised by con-
cluding an administrative agreement or a rele-
vant legal act (Bublyk, 2005). The legal nature
of delegated powers defines the mandatory
features of delegated powers, including: a) del-
egation of powers shall be based on the free will
of both parties to the delegation; b) delegation
of powers shall be accompanied by an admin-
istrative agreement; c) delegation of powers
shall be necessarily accompanied by transfer
of financial and/or material resources to ensure
proper exercise of delegated powers by the del-
egated entity; d) re-delegation (sub-delegation)
of powers is not allowed, as it contradicts
the goals and intentions of the delegating body;
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e) the delegated entity shall be legally respon-
sible for proper exercise of delegated powers
(Bublyk, 2005).

A. Novak establishes that delegation of pow-
ers can be defined as one of the ways of trans-
ferring power from the national and/or regional
and/or local level of public administration to
the level of local self-government, and there-
fore can be considered a way of decentralisation
of power (Novak, 2017).

V. Davydova has improved the theoret-
ical and methodological approach to cogni-
tion of both the process of ensuring delegation
and "delegation" itself as a special form of inter-
action of actors in administrative relations,
the specific feature of which is the understand-
ing that the organisational and legal aspect
is only one element of the system of scientific
and practical support for the process of dele-
gation of powers, which significantly expands
the possibilities for further scientific cognition
of the delegation processes by means of inter-
disciplinary analysis, modelling and application
of cross-scientific methods of cognition (Davy-
dova, 2021).

O. Tereshchuk considers delegation of pow-
ers to be an administrative and legal institu-
tion, the content of which is the process (legal
relations) of transferring public administrative
powers of the delegating entity to another par-
ticipant (public administration body, individ-
ual or legal entities of private/public law) for
a specified period with mandatory resource
provision (financial /property), relevant control
and supervisory restrictions and responsibility,
which is exercised in the form of an agreement or
act. The scientist also identifies the main char-
acteristics of delegation of powers which consti-
tute the content of this concept: 1) Delegation
of powers is an institution of administrative law;
2) Initiation of delegation of powers requires jus-
tification of its expediency; 3) The imperative or
discretionary nature of delegation is established
in alegislative provision; 4) The general purpose
of using the institution of delegation of powers
is to ensure effective, high-quality public inter-
est / public administration; the purpose is jus-
tified and detailed in a specific case of delega-
tion; 5) The content of delegation is the process
of transferring powers; 6) This process involves
entities with a legal status characterised by
certain features: for example, the competence
of the delegating entity and compliance with
the regulatory requirements of the potential
entity with delegated powers (executor of del-
egated powers); 7) The subject of delegation is
the powers of public administration; 8) Delega-
tion is usually for a fixed term, but there is still
an indefinite delegation; 9) Additional guaran-
tees (financial/property support) and restric-
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tions (control/responsibility) are transferred
along with the delegated powers (Tereshchuk,
2016).

Therefore, the institution of delegation
of powers is an important element of the system
of public administration and public manage-
ment, which has a significant impact on the effi-
ciency of management, the level of decentralisa-
tion of power and the quality of public services,
and which in its essence consists in the trans-
fer of powers from one entity to another, with
the establishment of appropriate rights, obli-
gations, conditions and guarantees, in order to
implement certain functions.

Good delegation always has two sides. The
first is knowing what to delegate and to whom.
The other side of delegation is the form or
method of assignment. Delegation of powers is
preceded by considerable preparatory work to
be performed by the delegating body. It involves
determining why, to whom, how to delegate
powers, what benefits are to be derived from it
(Tulyk, 2016).

Thus, a logical question arises as to how
avoluntary amalgamated territorial community
is a component of the institution of delegation
of powers? In our opinion, the content of such
a component can be traced back to the essence
of the right to local self-government.

3. Regulatory and legal framework for
the delegation of powers

The European Charter of Local Self-
Government defines local self-government
as the right and the ability of local authori-
ties, within the limits of the law, to regulate
and manage a substantial share of public affairs
under their own responsibility and in the inter-
ests of the local population. This right shall be
exercised by councils or assemblies composed
of members freely elected by secret ballot on
the basis of direct, equal, universal suffrage,
and which may possess executive organs respon-
sible to them. This provision shall in no way
affect recourse to assemblies of citizens, referen-
dums or any other form of direct citizen partic-
ipation where it is permitted by statute (Euro-
pean Charter of Local Self-Government, 1985).

According to the Constitution of Ukraine,
local self-government is the right of a territorial
community — residents of a village or a volun-
tary association of residents of several villages,
towns and cities — to independently resolve
issues of local importance within the lim-
its of the Constitution and laws of Ukraine.
The particularities of local self-government in
the cities of Kyiv and Sevastopol are determined
by separate laws of Ukraine. Local self-govern-
ing shall be exercised by a territorial community
in compliance with a procedure established by
law, both directly and through local self-govern-

ment bodies: village, settlement and city coun-
cils, and their executive bodies (Constitution
of Ukraine, 1996).

Pursuant to the Law of Ukraine “On Local
Self-Government in Ukraine”, local self-gov-
ernment in Ukraine is the right guaranteed by
the State and the real ability of a territorial
community — residents of a village or a volun-
tary association of residents of several villages,
towns, or cities — to independently or under
the responsibility of local self-government bod-
ies and officials to resolve issues of local impor-
tance within the framework of the Constitution
and laws of Ukraine. Local self-government is
exercised by territorial communities of villages,
towns and cities both directly and through vil-
lage, town and city councils and their executive
bodies, as well as through district and regional
councils representing the common interests
of territorial communities of villages, towns
and cities. Citizens of Ukraine exercise their
right to participate in local self-government
by virtue of their membership in the respective
territorial communities. Any restrictions on
the right of citizens of Ukraine to participate
in local self-government based on their race,
skin colour, political, religious and other beliefs,
gender, ethnic and social origin, property status,
length of residence in the respective territory,
language or other characteristics are prohibited
(Law of Ukraine On Local Self-Government in
Ukraine, 1997).

Therefore, the Constitution of Ukraine,
international instruments and relevant laws
of Ukraine provide for the delegation of pow-
ers to exercise the right to local self-govern-
ment to voluntarily amalgamated territorial
communities.

Accordingly, a voluntary amalgamated ter-
ritorial community is a component of the insti-
tution of delegation of powers to implement
the general right to local self-government. Such
powers are delegated to a voluntary amalga-
mated community by the citizens of Ukraine,
as holders of the right to local self-government,
and by the state, which provides the voluntary
amalgamated community with appropriate legal
instruments and guarantees its activities.

Generally binding state powers that should
be delegated to all territorial communities
of therespective level should be fixed for an unlim-
ited period. Although the legislation does not
clearly define mandatory delegated powers, they
have always been present in the competence
of local governments. The necessity and appro-
priateness of this follows from the nature of social
relations in the implementation of particularly
important national tasks. Nowadays, some state
powers are vested in local self-government bod-
ies as mandatory (Tulyk, 2016).
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4. Conclusions

In general, a voluntary amalgamated ter-
ritorial community in Ukraine is an impor-
tant component of the institution of delega-
tion of powers in administrative law, which
is based on the principles of local self-govern-
ment enshrined in the Constitution of Ukraine
and other regulations. A voluntary amalga-
mated territorial community is a democratic
form of organisation of citizens that interacts
with the State in implementing local self-gov-
ernment. Its position implies that the commu-
nity is free to unite for joint decision-making
and effective management of local issues.

Following the Constitution and laws
of Ukraine, a voluntary amalgamated territorial
community receives delegated powers to inde-
pendently resolve issues relating to its territory,
which includes regulation and management
of a significant part of public affairs in the inter-
ests of the local population. The uniqueness
of a voluntary amalgamated territorial com-
munity is that this organisation is formed on
the initiative of citizens and can determine its
priorities and objectives. The delegation of pow-
ers involves the active participation of citizens
and their elected representatives, which ensures
that decision-making is democratic.

Itisemphasised that theactivitiesofavoluntary
amalgamated territorial community are important
for ensuring effective governance at the local level
and meeting the interests and needs of the commu-
nity. By ensuring a high level of self-governance
and citizen participation, a voluntary amalga-
mated territorial community becomes a key link in
the system of delegation of powers, contributing to
the development and prosperity of local communi-
ties within the framework of the law and constitu-
tional provisions.
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JOBPOBIJIbHA Ob’€THAHA TEPUTOPIAJIBHA TPOMA/IA K CKRJIAJOBA
IHCTUTYTY AEJETYBAHHSA IIOBHOBAKEHD B A/IMIHICTPATUBHOMY

IIPABI YKPATHU

Awuoranisi. Mema. Meta crarti nojsrac B Tomy, 100 Ha OCHOBI CHCTEMHOrO aHaji3y Teopii aami-
HICTPATUBHOIO MPaBa Ta MPAKTUYHOI AiSIBHOCTI CyO'€KTIB lIpaBa PO3KPUTH CTAHOBHINE A0OPOBLIBHOL
006’e[HAHOI TEPUTOPIaIbHOI TPOMaAM AK CKJIAZOBOI iHCTUTYTY JeJeryBaHHS MOBHOBAXKEHb B aMiHi-

50



4/2023
ADMINISTRATIVE LAW AND PROCESS

cTpaTuBHOMY TpaBi Ykpainu. Pesyavmamu. Y ctaTTi BU3HAUEHO {HCTUTYT JeJieTyBaHHS MOBHOBAKEHD
SIK BXKJIUBHUIl €JTEMEHT CHCTEMH JIEPXKABHOTO YIIPABJIHHS Ta MyOJIYHOTO aiMiHICTPYBAHHS, KU Ma€e
3HAYHUIl BIUIMB HAa e(DEKTUBHICTh YIIPABJIiHHSI, PiBEHb JeIeHTpaIi3allil Blaau i AKicTh HajaHHs 1wy0Iiy-
HUX TIOCJIYT, 1O 32 CBOIM 3MiCTOM IIOJISITAE B Mepejiadi MOBHOBAKEHD Bill OJIHOrO cy(’eKTa JI0 iHIIOTO 3i
BCTAHOBJIEHHSM BIZIIIOBIIHKX TIpaB, 000B'sI3KIB, YMOB i TapaHTiii auis peasizaiii neBHux QyHkiiii. Bera-
HOBJIEHO, 1[0 100pOBiIbHA 00’€{HaHA TePUTOpiaJbHA TPOMaa B YKPaiHi € BaKIMBOIO CKJIAL0BOIO IHCTH-
TYTY JleJIeryBaHHs TIOBHOBAKEHD B aJIMiHICTPATUBHOMY MPaBi, 0 6a3yeThCsl HA MPUHIIUIIAX MiCIIEBOTO
CaMOBpsANyBaHHsl, 3akpimiennx B Kouctutymil Ykpainm il iHmux HopMaTuBHUX akTax. /[06poBimbHa
o6’eHaHa TepuTOpiasbHa TPOMaA ABJIIE cOO0I0 AeMOKpaTHYHy (POpPMyY OpraHisallii TpoMajisH, SKa B3a-
€MoJIi€ 3 Iep:KaBOIO B Peamizallii MiCIleBOro caMOBPSTyBaHHs. 11 CTAHOBHUIIE TIOJISATAE B TOMY, IO TPOMA/Ia
BiJIbHO 00’€IHYEThCS IJIsI CIIIJIBHOTO MIPUAHATTS PilieHb Ta eeKTHMBHOTO YIPaBJIiHHS TUTAHHAME Mic-
[eBOT0 3HaYeHHsA. PO3KpuTO, 110 3rigH0 3 KoHcTuTyIi€o Ta 3akoHaMu YKpainu 106poBiibHa 06’ €Hana
TepUTOpiaJIbHA IPOMa/Ia OTPUMYE JIeJIeTOBaHI OBHOBAKEHHS 1711 CAMOCTIHHOTO BUPIIIEHHs TUTaHb, AKi
CTOCYIOThCA i TepuTOpii, 10 Nnepeadayae peryJioBaHHs W YIIPaBJIiHHA CyTTEBOK YACTHHOW IyOIIUHUX
CIIpaB B iHTepecax MiCIEBOTO HaceJleHHsT. YHIKaJbHICTh 106pOBiIbHOI 06 €IHAHOI TEPUTOPiaIbHOI IpoMa-
[TV TIOJISITAE B TOMY, IO 11sT OPTaHizallisl pOPMYETHCS 32 iHII[IaTUBOIO TPOMAJISTH i MAE MOKJINBICTh BU3HA-
YaTH CBOI PIOPUTETH Ta 3aBAaHHsA. Bucnoexu. [lenerysatts IOBHOBaKeHb BiI0YBAEThCS Yepes aKTUBHY
YYaCTh FPOMAJISH Ta iX BUOOPUUX MPEACTABHUKIB, 10 3a0€3MeUy€e JeMOKPATHUHUIT XapaKkTep NPUIHATTSE
pimenp. Ilizkpecieno, Mo AiSIBHICTD J0OPOBIIBLHOI 06'€IHAHOI TePUTOPIaIbHOI TPOMAIN € BasKJIMBOIO
JIst 3abe3redeHHst eeKTUBHOTO YIIPABJIiHHSA Ha MiCIleBOMY PiBHI Ta BiAIOBIAHOCTI iHTepecam i norpebam
rpoMajiu. 3abe3reuyouu BUCOKUI PiBeHb CAMOBPSILYBaHHs i yyacTi rpoMa/isit, J06poBiibHa 00’ [HaHa
TepUTOpiaJbHA IPOMAJIA CTA€ KJIIOYOBOIO JIAHKOIO B CUCTEMI JleJIeTyBaHHS TI0BHOBAKEHD, CIIPUSIOYH PO3-
BUTKY Ta IPOIBITAHHIO MiCIIEBUX TPOMAJL Y MEKAX 3aKOHY Ta KOHCTUTYIITHUX HOPM.

KuouoBi ciioBa: a/IMiHiCTPATUBHUIA IIEHTP, AIMIHICTPATUBHI IIPOIEAYPH, AIMiHiCTPATUBHO-TTPABOBHIA
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PARTICULARITIES OF INTERACTION OF THE
NATIONAL POLICE WITH OTHER STATE BODIES
AND NON-GOVERNMENTAL ORGANISATIONS
IN COMBATING DOMESTIC VIOLENCE

Abstract. Purpose. The purpose of the article is to determine the particularities of interaction
of the National Police with other state bodies and non-governmental organisations in combating domestic
violence. Results. The relevance of the article is due to the fact that the National Police alone cannot
properly ensure effective counteraction and prevention of a large-scale phenomenon such as domestic
violence, since this phenomenon covers almost all sectors of public life. Meanwhile, the duty of the State
is to ensure both the prevention of domestic violence, as well as stop and minimisation of harmful effects
on social relations under its protection. Currently Ukraine has a fairly extensive system of governmental
and non-governmental structures that specialise in the prevention of domestic violence, educational
activities aimed at raising public awareness of domestic violence, stopping domestic violence, ensuring
the elimination of harmful effects caused by these manifestations, etc. Conclusions. It is found that
the principle of systematic and comprehensive interaction of the National Police units with the actors
involved in combating domestic violence is ensured by: 1) a single goal and direction of activity;
2) a combination of experience in the field of combating domestic violence and modern methods
of interaction between different actors in the field of combating domestic violence; 3) understanding
the competence and tasks of each individual actor involved in the interaction; 4) coherence of actions
during the interaction; 5) constant supervision and control in the process of interaction. It is proposed
to classify the forms of interaction as follows: 1) depending on the entity with which the National Police
bodies interact: interaction with institutions, enterprises, organisations of the public form of ownership
and public authorities; interaction with institutions, enterprises, organisations of the municipal form
of ownership and local self-government bodies; interaction with public organisations and the public;
2) depending on the statutory duty to interact: bodies with which there is a statutory duty to interact;
bodies with which there is no statutory duty to interact.

Key words: social services, victim, person, juvenile, disabled person.

1. Introduction

The National Police cannot properly
ensure effective counteraction and prevention
of a large-scale phenomenon such as domestic
violence on its own since this phenomenon cov-
ers almost all sectors of public life. Meanwhile,
the duty of the State is to ensure both the pre-
vention of domestic violence, as well as stop
and minimisation of harmful effects on social
relations under its protection.

Currently Ukraine has a fairly extensive
system of governmental and non-governmen-
tal structures that specialise in the prevention
of domestic violence, educational activities
aimed at raising public awareness of domestic
violence, stopping domestic violence, ensuring
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the elimination of harmful effects caused by
these manifestations, etc.

The purpose of the article is to identify
the particularities of interaction of the National
Police with other state authorities and non-gov-
ernmental organisations in combating domestic
violence.

2. The phenomenon of domestic violence

The European Commission, in its Euroba-
rometer project, found that the public believes
that the police should be one of the main agen-
cies in combating domestic violence — 90%
of respondents support this position (Kelli,
2011, p. 43).

In view of a very high latency characteristic
of domestic violence compared to other types

© I. Skakun, 2023
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of offences as well as a large part of social rela-
tions covered, effective cooperation between
the police and other state bodies and non-gov-
ernmental organisations is very important to
overcome this phenomenon.

Therefore, within the scope of the issue
raised, it is necessary to analyse the interpreta-
tion of the content of a concept “interaction”.

Interaction means “to act mutually”, “to
work together”, “to cooperate”; interaction
is based on the law and regulations. Interac-
tion is the activities of operational units, joint
or coordinated in place and time within cer-
tain limits between themselves and with other
units and services, carried out in accordance
with their competence and aimed at detecting
and suppressing crimes, neutralising the causes
and conditions that contribute to their com-
mission (Moiseiev, Tatsii, Shemshuchenko,
2010, p. 82).

To achieve the goal of interaction, pub-
lic authorities use the following main types
of communication: 1) direct communication;
2) communication by means of communication;
3) indirect communication through the media
(Malyk, 2015, p. 295).

However, it should be noted that interac-
tion, as a set of actions and measures, should
have a specifically defined goal for which these
joint actions are taken.

Given the specifics of the phenomenon
of domestic violence, it should be noted that
the wultimate goal of interaction between
the National Police and other state bodies
and non-governmental organisations to pre-
vent and combat domestic violence is to min-
imise the damage caused by domestic violence
and reduce the degree of latency of this negative
phenomenon.

Thus, we propose to understand the con-
cept of “interaction of the National Police with
other state bodies and non-governmental
organisations in combating domestic violence”
as a certain process aimed at ensuring cooper-
ation, detecting, stopping the facts of domestic
violence, bringing perpetrators to legal lia-
bility, identifying, studying and eliminating
the preconditions that contribute to offences,
as well as educating the population in the spirit
of intolerance to domestic violence and dis-
criminatory acts.

Moreover, the features of interaction
between the National Police and other state
bodies and non-governmental organisations in
combating domestic violence should be con-
sidered as follows: 1) these activities are joint
and aimed at preventing and combating domes-
tic violence; 2) coordination of actions that
ensure an effective and rapid response to mani-
festations of domestic violence and the distribu-

tion of functions for prophylaxis and preventive
measures aimed at detecting domestic violence;
3) the focus of the interacting actors on ensur-
ing the achievement of the result, that is, effec-
tive counteraction and prevention of domestic
violence.

Actors that interact with each other in
the field of combating domestic violence
include: 1) specially authorised bodies in
the field of preventing and combating domes-
tic violence (for example, the central executive
body responsible for formulating public policy
on preventing and combating domestic vio-
lence); 2) other bodies and institutions respon-
sible for implementing measures to prevent
and combat domestic violence (e.g., children's
services); 3) general and specialised support ser-
vices for victims (e.g. centres of social services
for families, children and youth); 4) citizens
of Ukraine, foreigners and stateless persons who
are legally in Ukraine (Resolution of the Cab-
inet of Ministers of Ukraine on the approval
of the Procedure for the interaction of entities
implementing measures in the field of preven-
tion and counteraction of domestic violence
and gender-based violence, 2018).

According to the Procedure for interaction
of entities implementing measures in the field
of prevention and counteraction of domestic
violence and gender-based violence, approved
by CMU Resolution No. 658 of 22 August
2018, the activities of the entities are aimed
at preventing and combating violence and are
based, in particular, on the effective interaction
of the actors with public associations, inter-
national organisations, mass media, and other
interested legal entities and physical persons.

Furthermore, the provisions of the Pro-
cedure clearly distinguish between the con-
cept of “interaction” and the list of bodies that
carry it out in combating domestic violence
and the “coordination” of such interaction
between bodies carried out by central executive
authorities.

It should be noted that public associa-
tions, foreign non-governmental organisations,
international organisations, other interested
legal entities and physical persons may par-
ticipate in activities in the field of prevention
and combating domestic and gender-based
violence on their own initiative and/or be
involved in them by entities in accordance
with Article 17 of the Law of Ukraine “On Pre-
venting and Combating Domestic Violence”,
as well as to take other measures envisaged by
Article 14 of the Law of Ukraine “On Ensuring
Equal Rights and Opportunities for Women
and Men” (Resolution of the Cabinet of Min-
isters of Ukraine on the approval of the Proce-
dure for the interaction of entities implementing
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measures in the field of prevention and counter-
action of domestic violence and gender-based
violence, 2018).

In addition, the Procedure for interaction
of entities implementing measures in the field
of prevention and counteraction of domestic
violence and gender-based violence, approved
by CMU Resolution No. 658 of 22 August 2018,
establishes an algorithm for interaction between
these actors in combating domestic violence,
but does not focus on the types of forms of such
interaction and does not provide for the guiding
principles on which this interaction should be
based.

A study of the current state of cooperation
between the National Police and non-govern-
mental and governmental structures in com-
bating domestic violence enables to identify
the general principles of such cooperation. The
same interpretation of the content of these prin-
ciples allows the parties to these social relations
to increase the level of understanding and effec-
tiveness of this interaction.

The principles of cooperation between
the National Police and other actors in com-
bating domestic violence can be classified into
two groups according to their level of detail:
general and special. The former implies a num-
ber of constitutional principles that establish
the general provisions of the interaction. The
general principles are as follows: the rule of law,
humanism, openness, the need to ensure respect
for the rights, freedoms and legitimate inter-
ests of physical persons, etc. At the same time,
the content of special principles of interaction
is related to certain specific areas of activ-
ity of actors in combating domestic violence.
Therefore, this group of principles should
include: the principle of planning and system-
aticity, continuity, voluntariness, individuality
and collectivity, scientificity, confidentiality,
expediency, self-government, territoriality, effi-
ciency, etc. (Skakun, 2019, p. 62).

It should be noted that these principles
are manifested only in the course of mutual
action, i.e., only in the case of their comprehen-
sive and systematic application. In the course
of cooperation, these principles complement
each other and determine the areas and nature
of the National Police's activities with other
actors in combating domestic violence. As arule,
these principles of interaction are enshrined in
the legal regulations that define the activities
of actors in combating domestic violence.

For example, the rule of law is the main con-
stitutional principle on which the entire legal
system of Ukraine is built. Article 6 of the Con-
stitution stipulates that the legislative, execu-
tive and judicial authorities shall exercise their
powers within the limits established by this
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Constitution and in accordance with the laws
of Ukraine (Tkachenko, 2013, p. 67).

According to this principle, authorised per-
sons of the National Police units are subject to
act exclusively within the powers granted by
the applicable legal regulations when carrying
out interaction measures.

Therefore, the National Police interact
with other actors in combating domestic vio-
lence exclusively in accordance with the pro-
cedure clearly defined in the legal regulations.
If the issue of interaction is not regulated by
the provisions of the current legal regulations,
the actors of interaction should take such
actions provided they are appropriate and nec-
essary based on the circumstances of a particu-
lar situation (Zavalnyi, 2018, p. 117).

The principle of humanism is the recogni-
tion of human rights, freedoms and legitimate
interests as the highest value. According to
this principle, the interacting actors can ana-
lyse the problems of each specific body, in par-
ticular in combating domestic violence, and to
identify ways to address them. The application
of the principle of humanism in the interaction
of state authorities, local self-government bod-
ies and other non-governmental institutions
enables to develop an effective system of ser-
vice provision to physical persons and to pro-
mote the protection of their rights, freedoms
and legitimate interests.

The next important principle is the princi-
ple of human rights and freedoms, which means
that the actors of interaction must respect
the rights and freedoms of both each other
and other actors directly or indirectly involved
in such interaction. Citizens of Ukraine have
the right to create public associations of their
choice (including law enforcement associations)
without obtaining special prior permission from
state authorities and local self-government bod-
ies, as well as to join such associations subject
to the requirements of their charters. Everyone
is protected from arbitrariness in the exercise
of the right to association: no person may be
forced to join or remain in any association (Zav-
alnyi, 2018, p. 116).

With regard to the observance of the princi-
ple of humanism and human rights in the inter-
action of the National Police with other state
bodies and non-governmental organisations
in combating domestic violence, it should
be noted that the effect of these principles is
inextricably linked to ensuring the restoration
of the violated rights of victims of domestic
violence and the inadmissibility of violating
the rights of perpetrators. It should be con-
sidered that victims of domestic violence have
a set of violated rights and freedoms in various
sectors of public life and seek their restoration,
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while the interaction of these actors in combat-
ing domestic violence isintended to help the vic-
tim restore them (Pohrebniak, 2008, p. 116).

Moreover, in the course of this interac-
tion, it should be remembered that although
the offender may have violated the rights of oth-
ers by his or her unlawful actions, excessive dep-
rivation of such person's rights is unacceptable.

The principle of transparency is understood
as the openness of the process of interaction
and cooperation, but such openness is possible
only within certain limits set by the current
legislation of Ukraine. Restrictions on the prin-
ciple of publicity of interaction on combat-
ing domestic violence are permissible if such
restrictions are necessary to ensure the obser-
vance of the rights and freedoms of a person,
in particular, a victim of domestic violence
(Polianychko, 2013, p. 56).

Therefore, ensuring the principle of public-
ity of interaction between the National Police
units and other structures in combating
domestic violence is preventive, as it promotes
the activities of the National Police in this
field, creates a negative stereotype of domestic
violence in society, as well as the inevitability
of punishment for such violence.

Instead, the principles of cooperation
related to the second group are of a special
nature, enabling the National Police, together
with other state bodies and non-governmental
organisations in the field of combating domes-
tic violence, to achieve rationality in coopera-
tion with each other on individual components
of the cooperation process.

For example, the principle of planning
and systematicity in the field of combating
domestic violence ensures that actors in com-
bating domestic violence interact according
to a pre-agreed plan and scheme. This ensures
the optimal distribution of available forces
and means in order to take clear, diverse meas-
ures to address the legal relations that have
developed during the interaction.

The principle of efficiency and flexibility
of interaction ensures promptness and speed
of response to changes in social relations in
order to take effective measures to achieve spe-
cific goals in the most efficient way.

Following the principle of scientific validity,
a system of regular research into the joint activi-
ties of the National Police bodies and units with
other actors in combating domestic violence
can be created. The activities of these bodies
are analysed and monitored on a regulatory
basis by the most qualified specialists to iden-
tify the problems of interaction between law
enforcement bodies and the public in combating
offences, identify shortcomings and opportuni-
ties to improve the effectiveness of joint actions,

introduce new forms of interaction, improve
existing and develop new regulations in this
field.

It should also be noted that the principle
of systematic and comprehensive interaction
of the National Police units with the actors
involved in combating domestic violence is
ensured by: 1) a single goal and direction
of activity; 2) a combination of experience
in the field of combating domestic violence
and modern methods of interaction between
different actors in the field of combating domes-
tic violence; 3) understanding the competence
and tasks of each individual actor involved in
the interaction; 4) coherence of actions dur-
ing the interaction; 5) constant supervision
and control in the process of interaction.

The principle of voluntary interaction is
considered as a common desire of the actors
of interaction, including in the field of combat-
ing domestic violence, to cooperate and achieve
a certain goal through joint activities.

Furthermore, the principle of interdepend-
ence should be considered as a special princi-
ple of interaction. For example, the content
of this principle is understood as the fact that
the interaction between the actors, including in
the field of combating domestic violence, is con-
ditioned by the common interest and interest
of the bodies conducting such interaction. On
the other hand, actions taken by one party to
an interaction that are contrary to the interests
of another party automatically make the inter-
action ineffective.

In addition to the principles mentioned
above, the literature review also reveals another
principle, the principle of cooperation. This
principle should be considered as the process
of joint actions by actors accompanied by con-
stant mutual assistance and friendly attitude.

Finally, the variety of forms of cooperation
between the National Police and other state
bodies and non-governmental organisations in
combating domestic violence should be under-
lined.

3. Forms of interaction of the National
Police in combating domestic violence

According to V. Kikinchuk, the forms
of interaction of the National Police with other
state bodies (including other states) in the field
of public security and order are as follows: inter-
national cooperation within the powers pro-
vided for by law, participation in the develop-
ment of projects and conclusion of international
agreements of Ukraine on ensuring public secu-
rity and order, as well as to ensure their imple-
mentation; information cooperation with other
state authorities of Ukraine, law enforcement
agencies of foreign countries and international
organisations; requests within their competence
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to law enforcement agencies (law enforcement
bodies) of other states or international police
organisations in accordance with the law,
international treaties of Ukraine, constituent
acts and rules of international police organisa-
tions of which Ukraine is a member; requests
within their competence to law enforcement
agencies (law enforcement bodies) of other
states or international police organisations in
accordance with the law, international treaties
of Ukraine, constituent acts and rules of inter-
national police organisations of which Ukraine
is a member; protection of state and own inter-
ests in public authorities and local self-govern-
ment bodies; interaction with public authori-
ties on social protection and pension provision
for police officers, National Police employees
and their families; etc. (Kikinchuk, 2017, p. 83).

In S.M. Kaliuzhnyi’s opinion, police coop-
eration with other actors of society can be
reduced to two general forms, such as consul-
tation and direct cooperation. The consultative
process helps the police set short- and long-term
objectives to address crime problems and to
focus on those offences that are of greatest con-
cern to the public. Direct cooperation between
the police and citizens means that they establish
a relationship in which they work together to
solve the problems of crime and other offences in
the place of residence of citizens, thereby ensur-
ing the solution of law enforcement and human
rights issues (Kaliuzhnyi, 2001, p. 32).

It should be noted that the National Police
interact with other state bodies and non-gov-
ernmental organisations on the prevention
of domestic violence mainly in a consultative
form.

In addition, we consider it necessary to
describe the forms of cooperation between
the National Police and other state bodies
and non-governmental organisations and to pro-
vide our own classification of the forms of such
cooperation.

For example, the forms of interaction
between the National Police and those actors
in combating domestic violence with whom it
most often interacts directly are as follows:

1) Healthcare institutions. For example,
the National Police and healthcare institutions
cooperate bilaterally in combating domes-
tic violence, as healthcare institutions are
called upon to eliminate the socially danger-
ous consequences of domestic violence in case
of harm to the physical or psychological health
of the victim. Moreover, healthcare institutions
shall inform the National Police if they become
aware that damage to a person's health has
occurred as a result of domestic violence;

2) Social services. When taking measures to
combat domestic violence, the National Police
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explains to victims that they can seek psycho-
logical, legal and other support from the rele-
vant social services. The National Police also
inform social services about individual cases
of domestic violence, if the victims are minors or
disabled, so that they can take measures within
their competence. In its place, social services
are required to report facts of domestic violence
that they become aware of in the course of exer-
cising their powers;

3) Local self-government bodies. The
National Police shall notify local authorities
of cases of domestic violence within the relevant
administrative-territorial unit and the actions
taken by them to counteract the manifestations
of such phenomenon;

4) NGOs and the public. The National
Police units may involve NGOs and mem-
bers of the public in the process of preventing
domestic violence. Moreover, police officers
shall report on the status of domestic vio-
lence as a socially dangerous phenomenon to
the public.

Furthermore, for a comprehensive study
of this issue, we propose to consider the areas
of interaction between the National Police
and other actors in combating domestic vio-
lence.

We can state that the diversity of functional
tasks in the field of combating domestic vio-
lence assigned to the National Police and other
governmental and non-governmental organ-
isations, as well as the constant qualitative
transformations of domestic violence as a phe-
nomenon, leads to a fairly extensive list of areas
of cooperation.

In our opinion, it will be of the greatest
practical importance to distinguish the follow-
ing areas of interaction between the National
Police and other governmental and non-gov-
ernmental organisations by the functional focus
of such interaction:

1. The law-making direction of coopera-
tion is the joint activity of the National Police
and other state and non-governmental struc-
tures to develop and enact legal provisions in
the field of combating domestic violence.

2. Direct interaction of the National Police
with other actors of combating domestic
violence in the course of direct termination
of domestic violence, elimination of its negative
consequences, assistance to victims and preven-
tion of this phenomenon.

3. Scientific cooperation and exchange
of experience between structural units
of the National Police and other organisations.

4. Training and educational cooperation,
which is used in the implementation of effective
interaction of competent actors in combating
domestic violence.
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5. Logistical and informational support
of the parties in the field of combating domestic
violence.

3. Conclusions

Relying on the analysis of the forms of inter-
action between the National Police and other
state bodies and non-governmental organisa-
tions to prevent domestic violence, we pro-
pose to classify the forms of interaction as fol-
lows: 1) depending on the entity with which
the National Police bodies interact: interac-
tion with institutions, enterprises, organisa-
tions of the public form of ownership and pub-
lic authorities; interaction with institutions,
enterprises, organisations of the municipal
form of ownership and local self-government
bodies; interaction with public organisations
and the public; 2) depending on the statutory
duty to interact: bodies with which there is
a statutory duty to interact; bodies with which
there is no statutory duty to interact.
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OCOBJIMBOCTI B3AEMO/IIi HAIIIOHAJIBHOI IOJITIIIT
3 IHIIAMB JIEP;KABHIMA OPTAHAMU TA HEYPSIJIOBUMH
OPTAHI3AIISAMM IIO/10 ITPOTU/IIi IOMAIIIHBOMY HACUJIBCTBY

Anoranig. Mema. Metoo crarti € BusHaueHHS ocobmBocreil B3aemonii HauionanbHol mosrinii
3 IHIIMMU Jlep>KaBHUMU OpraHaMy Ta HeyPsZI0BUMHI OPraHi3alisiMu 0710 TPOTH/LiT I0MaNIHbOMY HaCHJIb-
cTBY. Pe3yavmamu. AXTyanbHICTB CTATTi MOJISITAE B ToMY, o HartionampHaa momiiist caMocTiitHO He B 3MO-
31 HAJIEKHUM YUHOM 3a6e31e4nTH eheKTUBHY TIPOTHIIIO Ta 3a1100iTaHHs TAKOMY MacIITaOHOMY 3a CBOIMU
pO3MipaMu SIBUIILY, IK JIOMAIITHE HACUJIBCTBO, aJlKe BKa3aHUH )eHOMEeH OXOILTIOE MTPAKTUYHO BCi cdepu
CYCHIJIBHOTO JKUTTS. Pa3oM i3 TuM [epskaBa MOBUHHA 3a0€3MEINTH K TPOMITAKTHKY TPOSIBIB OMAII-
HbOTO HACWJILCTBA, TaK 1 IX TPUIMHEHHS Ta MiHIMi3aIlifo IIKIJIMBOTO BIIUBY HA CYCHiJIbHI BiTHOCHHHU,
1o mepebyBaioTh i ii oxoponoio. B Ykpaini Ha 1eif yac c(hopMOBaHO TOCHTH PO3TALYKEHY CHCTEMY
JiepsKaBHUX 1 HeZlepsKaBHUX CTPYKTYP, SAKi CHeIliali3yioThCsl Ha TTPOBeeHHI MPOMITaKTHKN TOMAITHBOTO
HACHUJILCTBA, OCBITHIX 3aXO/iB, CIPSAMOBAHUX Ha ITiABUIIEHHA 3aTaJbHOTO PiBHS 00I3HAHOCTI CYCIIIbCTBA
PO TIPOSIBU JIOMAIIHBOTO HACUJIBCTBA, TIPUIMHEHHS! MPOSIBIB IOMAIIHBOTO HACHJIBCTBA, 3a0€3IeYeHHsT
YCYHEHHS IIKIJIJTMBUX HACJIIKIB, 3aBJIaHNX BKA3aHUMHU IIPOSIBAMU TOIIO. Bucrosxu. 3'scoBaHo, 1110 IpuH-
I CUCTEMHOCTI i KOMIIJIEKCHOCTI Y B3aeMoil mmigposzinis HarioHaabHol momiii i3 cy6’ekTamu 1oz0
MPOTHIT IOMAITHEOMY HACHJIBCTBY 3a0€3MeuyeThest: 1) €ANHOI0 METOTO i HAIPSAMOM JIisLIBHOCTI; 2) TOE/-
HAHHAM J0CBiLy Y cdepi mpoTuziii mposiBaM JOMAITHBOTO HACHJIBCTBA Ta CYYaCHUX METO/IB 3/iICHEHHS
B3a€MO/i MixK pisHUME cy6'ekTamMu y chepi IPOTUJIT TPOsIBAM JOMAITHBOTO HACUIIBCTBA; 3) PO3YMiHHSAM
KOMIIETEHIII] Ta 3aBJaib KOKHOIO OKPEMOro Cy0'€KTa — yyacHUKa B3a€MOIIi; 4) y3rOMKEHICTIO Al iz
Yac TMPOBAKEHHS B3AEMO/Ii; 5) 3MIHCHEHHAM TOCTIHHOTO HATISAY Ta KOHTPOJIO Y TPOIEC B3aE€MOIl.
3arnpononoBano Kiacuikysar Taki Gpopmu B3aemoii: 1) 3aeskHO Bijf cy0'€KTa, 3 AKUM B3aEMOJIIIOTH
opranu HartionasmbpHoi modritii: B3aeMoziist 3 ycTaHOBaMH, MiITPUEMCTBAME, OPTaHi3allisIMU JeP:KaBHOI
(opmu BacHOCTI ¥ OpraHaMu AEPKABHOI BJIA/II; B3AEMO/IiS 3 YCTAHOBAMHY, TATTPUEMCTBAMH, OPTaHi3aIli-
SIMM KOMYHAJIbHOT (POPMU BJIACHOCTI i OpraHaMu MiCI[EBOTO CAMOBPSILYBAHHS; B3AEMO/IisT 3 TPOMAJICHKU-
MM OpraHi3allisiMi Ta IPOMAJICHKICTIO; 2) 3aJIe5KHO Bifl HOPMATHBHOTO 3aKPIlJIEHHsT 000B’SI3KY B3aEMO/IIi:
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CONCEPT AND ESSENCE OF PATRONAGE SERVICE

Abstract. Purpose. The purpose of the article is to provide a theoretical and legal description
of the concept and essence of patronage service. Results. The article studies the concept and essence
of patronage service as a complex state phenomenon which dates back to the mid-18th century and is
based on a set of regulations providing for its clear and well-coordinated functioning. It is revealed that
the development of the regulatory framework for the activities of the institution of patronage service
in Ukraine tends to form rather slow the relevant regulatory framework which could become the basis
for the effective functioning of the legal phenomenon under study. Many important aspects of patronage
services remain shattered in the legislation. The author determines that the general legal notion that
a patronage service in the general sense is an institutional entity which functions to ensure the activities
of a specific public authority. A number of researchers also consider this service to be one that can function
outside the civil service, but in our opinion, based on the essence of this administrative and legal entity, it
is exclusively a civil service. Conclusions. 1t is proved that the essence of the patronage service is that its
main purpose is to ensure the functioning of a certain administrative entity, and the relevant employees
distribute among themselves the functions and powers aimed at ensuring the functioning of the same
unit without performing its functions directly. Using the example of the judiciary and the institution
of a judicial assistant, which is defined as a type of support for court activities which is inextricably
linked to justice, the author argues that the patronage service (relevant units) is authorised to ensure
the activities of the main actor of administrative and legal relations. Further research of the institute
of patronage service is the need for a structural and legal analysis of the relevant entity with the use

of both international experience and the practice of their domestic functioning.
Key words: patronage, service, support, interaction, activity, concept, essence.

1. Introduction

In the context of Russia's armed aggression
against Ukraine, it is important to study poten-
tially problematic legal phenomena, the improve-
ment of which will primarily contribute to
strengthening the institution of human and civil
rights and freedoms. It should be noted that
through the prism of scientific achievements,
the study of issues such as organisational support
for the functioning of the judiciary in general,
theroleand place of the judiciary and, most impor-
tantly, the content and essence of the institution
of patronage service in particular, in our opinion,
have not received sufficient scientific attention,
and the ongoing armed aggression and systemic
deterioration of the functioning of mechanisms
for the protection of human and civil rights
and freedoms necessitate to focus on relevant
aspects.

The issues of functioning of the patronage
service havebeenrepeatedly studied in the works
by many reputable administrative scientists,
while we will use in the article, with proper ref-
erences, the works by: A. Babakin, O. Kostyliev,

© O. Shaparenko, 2023

D.V. Pryimachenko and D.D. Pryimachenko
and others, however, given the circumstances
in which the system of administrative and legal
support for the functioning of the patronage
service is threatened by the large-scale Rus-
sian invasion, the issues related to the concept
and content of the patronage service have
become relevant again.

The purpose of the article is to provide a the-
oretical and legal description of the concept
and essence of patronage service. This requires
solving research tasks, such as: 1) Outline
approaches to understanding the concept
of patronage service; 2) Substantiate the essence
of the patronage service; 3) Draw scientifically
based conclusions on optimising the concep-
tual, categorical and substantive apparatus
of the patronage service.

The object of the article is social relations in
the field of patronage service functioning.

The subject matter of the study is the con-
cept and essence of patronage service.

2. Main conceptual categories of the insti-
tution of patronage service in Ukraine
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The definition of the main conceptual cate-
gories and elements primarily affects the func-
tioning of the relevant mechanism in the general
legal sense and allows to consider all possible
inaccuracies and destructive factors in the per-
spective of its long-term functioning,

N.M. Darmohrai notes that the Law
of Ukraine “On Civil Service” of 10 Decem-
ber 2015 uses the term “patronage service” but
does not define the concept. The text of this
Law lists positions attributed to the patronage
service, regulates the procedure for admission,
service and termination, but at the same time,
much attention is paid to the relative independ-
ence of the patron in resolving relevant issues
of the patronage service without observing
detailed criteria for admission, career advance-
ment, etc. The Law “On Civil Service” (2015)
also defines who should be classified as patronage
employees (advisers, assistants, spokespersons,
etc.) (Darmohrai, 2019). Accordingly, it should
be noted and partially agreed with the author
that the conceptual and categorical apparatus
of the relevant study appears in the regulatory
and legal circle of modern Ukrainian society in
a general context and is not characterised by
the presence of clear terminology.

The analysis of the formation and develop-
ment of the regulatory framework for the activ-
ities of patronage service in Ukraine reveals
the tendence to form rather slow the relevant
regulatory framework which could become
the basis for the effective functioning of the legal
phenomenon under study. Many important
aspects of patronage services remain shattered in
the legislation. This situation can be explained
by the lack of scientifically based research on
this topic, the imperfection of current legisla-
tion, due to the superficial extension of the sta-
tus of civil servants to patronage workers, lob-
bying for the interests of certain social groups
and other stakeholders, etc. (Pryimachenko,
2021). Therefore, in our opinion, the content
and essence of the phenomenon of patronage
service is significantly blurred in the general
legal sense, which has a doctrinal negative
impact on its law application and, accordingly,
on the legal status of the employees.

According to N.M. Darmohrai, the leg-
islative definition of the patronage service is
characterised as a type of public service aimed
at professional support of the needs of an author-
ised actor, which independently recruits, estab-
lishes detailed requirements for employees,
conditions of admission, career, rewards, ter-
mination of service and liability of employees
in accordance with bylaws and staffing table,
using the mandatory general conditions estab-
lished in the legislation for all types of patron-
age services (restrictions, specifics of rewards,
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career development, etc.). The patronage ser-
vice may consist of an assistant, advisor, head
of the press service or other positions provided
for in the staffing table. The number of employ-
ees and their structure are approved by the heads
of the service (Darmohrai, 2019). Accordingly,
such a broad context characterises the concept,
content and essence of the patronage service as
an institution of public administration, defines
and directs its main structural elements appro-
priately, administrative and managerial rela-
tions, which has a positive impact on the mecha-
nism, but does not allow it to be fully established
at the regulatory and legal level.

According to  D.V.  Pryimachenko
and D.D. Pryimachenko, the system of public
administration and organisation of the state
apparatus inherited by Ukraine from the Soviet
era do not meet the requirements of the times
and new realities. This discrepancy necessi-
tates rethinking the role of the state in public
life through the implementation of compre-
hensive political, legal, organisational, social
and economic reform (Pryimachenko, 2021).
This, in particular, correlates with approaches
to the content and legislative definition
of the concept of patronage service, which is
not sufficiently regulated in all areas of the civil
service, either in the system of executive bod-
ies or in the context of ensuring the functioning
of the judiciary.

3. Regulatory and legal support for
the powers of the patronage service in Ukraine

L.V. Dashutin argues that Ukrainian leg-
islation interprets the relations regarding
the performance of labour functions by patron-
age employees as labour relations. Moreover, in
recent years, draft laws have been submitted to
the national parliament that revise the princi-
ples of organisation of these legal relations, not
always allowing for their obvious labour law
nature, as well as the criteria for classifying
certain relations as labour ones. Therefore, in
further processes of improving the regulatory
and legal support for the activities of patron-
age servicers, it should be considered that their
duties are performed within the framework
of labour relations. These relations are charac-
terised by the general features of the relevant
sectoral relations, as well as special features that
have arisen as a result of the transformation
of the general features of these relations under
the influence of the particularities of acquisition
(termination) and implementation of the legal
status of a patronage employee. Typically these
relations provide for: the employee's subordina-
tion to the employer (in this sense, the patron-
age servant is a hired worker); realisation on
a compensatory basis and compliance with
the standards of decent work (allowing for
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the particularities of professional public ser-
vice), preventing the reduction of the level
of social security of the patronage employee;
the personal performance of the labour func-
tion by the patronage employee; the responsible
exercise of rights and fulfilment of obligations
by the employee and the employer (in terms
of positive and negative legal liability) (Dashu-
tin, 2023). Accordingly, it should be noted that,
to a certain extent, the activities of the patron-
age service contain elements of labour relations,
since they serve as the basis for establishing
a legal relationship between a particular person
and a public authority, enabling the imposition
of duties on this person and the performance
of state functions.

According to O. Kostyliev, employees
of the patronage service are civil servants,
that is, the main legal regulation that defines
thelegal framework for their activitiesis the Law
of Ukraine “On Civil Service”, although it dif-
fers in the nature of the tasks performed, restric-
tions related to being in the staff, and the pro-
cedure for admission and termination of civil
service, they differ from civil servants, and their
positions, being public positions, have their
own specifics compared to the positions of civil
servants, who, in the course of their service in
a state body, mostly perform managerial func-
tions, fulfilling direct tasks of the state in their
places (Kostyliev, 2015). Therefore, it should be
noted that the content and essence of the con-
cept of “patronage service” is defined by schol-
ars and legislation as a structural unit of a public
authority that includes a number of employees
and is entrusted with the performance of state
functions, mainly related to ensuring the func-
tioning of a particular body.

Ya.l. Okar-Balazh argues that the admin-
istrative and legal status, as a special legal sta-
tus, characterises a person through his or her
rights, duties and liability as an actor of admin-
istrative law and ensures participation in pub-
lic relations arising in connection with ensur-
ing the rights and freedoms of individuals by
public authorities, in the interaction of public
authorities with civil society institutions, as
well as indirectly in relations of public admin-
istration of state and municipal property, some-
times in relations that take place in the internal
organisational activities of public authorities
(Okar-Balazh, 2015). Accordingly, the admin-
istrative and legal status of the patronage ser-
vice should be characterised as a set of specific
legal foundations that determine the role, place,
list of functions, powers and rights of the unit
that ensures the implementation of auxiliary
functions related to the activities of the service
(institution, establishment, specific civil service
position) under which it is established.

According to A.Yu. Babakin, the legal basis
of the patronage service in general and the spe-
cifics of the labour activities of such employ-
ees require a balanced approach on the part
of the legislator to regulate it, which, in our
opinion, could be most successfully imple-
mented by adopting a separate legal regula-
tion on this issue (by analogy with the princi-
ples of other types of public service). It could
enshrine the definition of the patronage service,
outline the list of its positions, set require-
ments for applicants for the position, condi-
tions of admission, limitations and particular-
ities of patronage service. It would be possible
to highlight the guarantees of the activities
of patronage officers and the exercise of their
powers, their social and material support, etc.
(Babkina, 2022). Accordingly, this position
defines the content and essence of the impor-
tance of outlining the main areas of character-
ising the concept of patronage service, which is
inextricably linked to its statutory definition,
further legislative construction and general
principles of the relevant legal status of this
structural entity.

4. Conclusions

The article studies the concept and essence
of patronage service as a complex state phenom-
enon which dates back to the mid-18th century
and is based on a set of regulations providing for
its clear and well-coordinated functioning.

The author argues that the general legal
notion that a patronage service in the general
sense is an institutional entity which functions
to ensure the activities of a specific public
authority. A number of researchers also con-
sider the respective service to be one that can
function outside the civil service, but in our
opinion, based on the essence of this adminis-
trative and legal entity, it is exclusively a civil
service.

It is proved that the essence of the patron-
age service is that its main purpose is to ensure
the functioning of a certain administrative
entity, and the relevant employees distribute
among themselves the functions and powers
aimed at ensuring the functioning of the same
unit without performing its functions directly.
Using the example of the judiciary and the insti-
tution of a judicial assistant, which is defined as
a type of support for court activities which is
inextricably linked to justice, the author argues
that the patronage service (relevant units) is
authorised to ensure the activities of the main
actor of administrative and legal relations.

Further research of the institute of patron-
age service is the need for a structural and legal
analysis of the relevant entity with the use
of both international experience and the prac-
tice of their domestic functioning.
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IIOHATTSA TA CYTHICTb IATPOHATHOI CJIVKBU

Anorauisg. Mema. MeTo10 CTaTTi € TEOPETUKO-TIPABOBA XaPAKTEPUCTUKA IIOHATTS Ta CYTHOCTI IIATPO-
HaTHOI c/yk0u. Pesynvmamu. Y cTaTTi 10C/TIKEHO HOHATTS Ta CYTHICTb MATPOHATHOI CJIy5KOM SIK KOMIT-
JIEKCHOT'O JIeP/KaBHUIIBKOTO SIBHIIA, KOTpe Oepe CBiii 11oyatok i3 cepeautu 18-ro cropiuus ta 6asyeTbes Ha
KOMILJIEKCI HOPMaTHBHO-TIPABOBUX aKTiB, AKi TepeadavaioTh diTKe Ta 31arofxkene #oro GyHKIioHyBaH-
Hst. 3'COBAHO, 1[0 PO3BUTOK HOPMATHBHO-IIPABOBOTO 3a0€3M€UEHH s JIAIbHOCT] IHCTUTYTY MATPOHATHOL
caysk0u B YKpaiHi IEeMOHCTPY€E TeHAEHILIO 10 IOCUTh OBiIBHOTO (JOPMYBAHHS BiAIIOBIIHOI HOPMATUBHOI
6a3u, sika MOrJIa 6 CTaTH MArPYHTSIM eeKTUBHOTO (DYHKIIIOHYBaHHS JOCIKYBAHOTO TPABOBOTO SIBUIIA.
OparMeHTapHO OKPECJEHUME B 3aKOHOABCTBI 3JIMIIAIOTHCS HAraTo BaKJIMBUX ACTEKTIB [ATPOHATHOL
caysk6u. BusHaueHo 3araqbHONPABOBE YSIBJIECHHS, BIATIOBIZHO 10 SIKOTO IATPOHATHOI CITYKO0I0 B 3aTajlb-
HOMY PO3YMIiHHI € IHCTHTYIiiiHe YTBOPEHHH, 0 (PYHKIIOHYE I 3a0e3MeYeHHs AiANbHOCTI MEBHOTO
oprany JiepskaBHoi Biaau. Hu3Koio JoCTiHIKIB BiIOBIHA CJTyk6a TAKOK PO3IJISIAETHCS SIK TaKa, 10
Moxe (DYHKI[IOHYBATH 1032 MesKaMU JIePsKaBHOI CyKOu, poTe, Ha HAIIY AYMKY, 3 OIJISIAY Ha CYTHICTh
[bOTO AJIMIHICTPATHBHO-IIPABOBOTO YTBOPEHHSI BOHO € CYTO JIePKaBHO-CIIy:KO0BUM. Bucnoexu. Jlosene-
HO, IO CYTHICTh ATPOHATHOI CJIY:KOU TIOJISITAE B TOMY, 1[0 il OCHOBHOIO METOIO € 3a0e3IeveHHst QyHKIli-
OHYBaHH TIEBHOTO a[IMiHiCTPATHBHOTO YTBOPEHHS, & BIATIOBI/IHI MPAIiBHUKU PO3MOMLIAIOT MixK 00010
(yHKIIIT Ta MOBHOBAaXKEHHsI, IO CIIPAMOBaHI Ha 3abe3nevents (QyHKIIOHYBAHHS 1IbOTO X MiAPO3JILILY, He
BUKOHYIOUH TIPH 1IhOMY #ioro (¢yHKIiit 6esmocepentbo. Ha mpukmazi opratiB cyoBoi Biaau, iHCTUTYTY
MOMIYHUKA CYI, KOTPUIi BUBHAYAETHCS K BHT 3a0e31eUeHH AisIbHOCTI CY /Ly, 10 HEPO3PUBHO OB’ 3aHA
3 PABOCY/I/ISIM, APIYMEHTYEThCA TTO3MUIIISA TIPO Te, 10 MaTpoHaTHA c/Iysk6a (BiAMOBIAHI MAPO3ALIN) MaE
[OBHOBAKEHHs 3a0e31euyBaTH JisIbHICTh OCHOBHOTO Cy(’€KTa ajMiHICTPATUBHO-NPABOBHUX BIJIHOCHH.
[lepcreKTrBa MOAANBIIOTO TOCIIKEHHS IHCTUTYTY MATPOHATHOI CJIyKOU MOJSATAE B HEOOXIAHOCTI CTPYK-
TYPHO-TIPABOBOTO aHAJi3y BiJIIIOBIZIHOTO YTBOPEHHS i3 3aCTOCYBAHHAM SIK MIKHAPOJHOTO JIOCBiMLY, Tak
i MPaKTUKY iX BHYTPINTHbOEPKABHOTO (DYHKITIOHYBAHHS.
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THE FACIAL PROCESSING OF THE TICKET
HOLDERAT THE SKI RESORT IN AUSTRIA

Abstract. Purpose. The presented article explores the case analysis of the 2020 Austrian Data
Protection Authority investigation regarding the use of facial recognition technology at the ski resort
for entrance management. Research methods. The article applies the case study approach and assesses
of how the resort service is aligned with the special data technology in accordance with the General Data
Protection Regulation (GDPR) of articles 6 (1, f) and 9 (1). Results. By relying on the research results
and discussion, the authors have been confirmed that data protection standards of the European Union
must be met in the scenario of any limitation of the fundamental right to privacy. The law-abiding practice
for the lift-ticket holders’ entrance control shall be legally demanded, admire the core of the rights,
conform to the recognized interest objectives, and be necessary and proportional. Conclusions. The
examination highlights the value of privacy in the design of face processing systems, attributing this
matter to the contextual and culturally contingent nature of privacy, as well as the challenge of habilitating
privacy goals into practical visions. Accordingly, the use of facial recognition technology at the Ski Resort
is deemed justifiable, as it aligns with service level management and concedes with the lawfulness bars
outlined in GDPR Article 6 (1, f) without exceeding the bounds of Article 9 (1). Consequently, the authors
conclude that facial recognition technology can be used to verify the validity of lift ticket holders as long
as this practice does not employ special techniques that direct a unique identification.

Key words: Austrian Data Protection Authority, customer identification, photo data collection,
consent, right to privacy, personal data protection.

1. Introduction to facial recognition

In the Member States countries of the Euro-
pean Union facial data processing must follow
General Data Protection Regulation (GDPR)
criteria and standards to protect personal data.
Facial identification compares a person's facial
image with templates of other people stored in
a database, on the other hand, authentication
and verification similarity analogizes two tem-
plates of the same person. Thus, authentication
and verification are different from identification.

Again, facial identification or designation
is a technique of reaching an individual's facial
shot with templates of different people reserved
in a database to confine the identicalness
of the individual in that shot. This method is
exploited to pinpoint individuals in varied con-

© D. Bulgakova, V. Stupnik, 2023

texts, largely for security and law enforcement
conditions. Facial algorithms could tag diverse
segments of the face, likewise, the length between
the eyes, the figure of the nose, and the silhouettes
of the face, to liken the facial shot with the other
database templates. At the same time, an algo-
rithm is a method, an ordered set of operations, or
a recipe and not a means to store biometric data
(EDPS and Agensia Espanola Proteccion Datos,
2020, p. 1). It means facial identification could
be done without the process of working with
a biometric data of a person concerned as long as
this function does not go beyond identification
that led to unique (biometric) data workflow
with further labelling of a person's distinctive
traits. Facial authentication is a function of sub-
stantiating that a person is who he contends to be
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by approximating his facial template of the shot
with an already comprehended template kept in
a database to inspect if his face matches a pre-ex-
isting record. This function is usually employed
in household technology for security and access
control systems, for example, unlocking a smart-
phone via facial credit or accessing home facility
via facial validation. At the same time, according
to the GDPR Recital 18, this Regulation does
not apply to the processing of personal data by
anatural person in the course of a purely personal
or household activity and thus with no connec-
tion to a professional or commercial activity.
Personal or household activities could include
correspondence and the holding of addresses,
or social networking and online activity under-
taken within the context of such activities.
However, this Regulation applies to controllers
or processors which provide the means for pro-
cessing personal data for such personal or house-
hold activities. Facial verification is a function
of analogizing two templates of the same person
to decide if they are a match. It is used to affirm
the already known identity for a broad system by
capturing a 'live image'. For example, it is prac-
ticed logging into bank accounts or inscribing
into social media profiles.

Consequently, while facial identification is
demarcating the identity of a person by compar-
ing their facial shot with templates of other peo-
ple reserved in a database, facial authentication,
and verification apply two templates of the exact
individual to decide if they are identical.

2. A face-check system for costumers
at the ski resort in Austria

According to the GDPR Article 51 (1)
each Member State shall provide for one or
more independent public authorities to be
responsible for monitoring the application
of this Regulation, in order to protect the fun-
damental rights and freedoms of natural per-
sons in relation to processing and to facilitate
the free flow of personal data within the Union
(‘supervisory authority’). Thus, the research
refers to the case analysis of the Austrian
Data Protection Authority (Datenschutzbe-
horde/ADPA) investigation that started on
07 January 2020, decided on 23 November
2020, and published on 11 April 2022 about
the entrance management solution at the Ski
Resort through the shot of costumers’ facial
data. The Ski Resort operator used a face-
check system requiring customers to take
their photos and further store for an automatic
open-door system according to the tickets pos-
session respectively. Therefore, the problem
question is how the execution of service level
agreement (SLA) aligns with the data technol-
ogy to the needs of its customers according to
the GDPR Articles 6 (1, f), 9 (1).
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The research has shown, based on the GDPR
Article 77(1) without prejudice to any other
administrative or judicial remedy, every data
subject shall have the right to lodge a complaint
with a supervisory authority, in particular in
the Member State of his or her habitual residence,
place of work or place of the alleged infringement
if the data subject considers that the processing
of personal data relating to him or her infringes
this Regulation. Notably, on 07 January 2020
the ADPA under the GDPR Article 57 (1)
started an investigation based on Robert A***'s
privacy complaint (complainant) against N***
Lift GmbH (respondent) represented by the law-
yers Dr. Rudolph I¥** & Dr. Sebastian I¥**.
The respondent, Ski Resort, is the sole operator
of the lift system on the Z***berg that checked
the validity of the lift ticket for access manage-
ment by taking a visitor's photo and a compari-
son measurement of this photo with a previously
stored reference to the photo which runs while
customer purchased a lift ticket. The consent to
take photos linked to the use of the lift ticket. In
the event of disagreement, the lift system cannot
be used. The complainant indicates an opt-in pro-
cedure analogously linked to the e-mail addresses
of the applicant respectively and breaks privacy.
The complainant used this lift from 27 Decem-
ber 2019 to 29 December 2019 and sent various
photos, screenshots, and e-mail correspondence
as enclosures.

On 06 March 2020, the respondent con-
firms a reference photo of the lift ticket holder
for access control management on the scene
equipped with a camera when first stepping
through the entry, specifically on the Turnstile
at the valley station of the Z***bergbahn I
and the valley station of the *** gondola. This
access control has a permissible form because it
is only practiced at the particular entry points
of the Z***bergbahn I. Valley station. As evi-
dent respondent, there are two access areas: one
northwest, and one east. The reference photo
is only used when a person passes through
the northwest access system, where, among
other things, appropriate stickers and informa-
tion signs additionally announce such measures.
Besides, the company informed the public about
that measure in the check area by notice and this
warning was posted on the public service home-
page. Also, it was pointed out that the capture,
storage, and processing of photo data are exclu-
sively for management-alike control purposes
to avoid improper use of the ticket card. These
data, as a rule, are based on the validity period
of a ski pass and would expire at the end of each
year when data is deleted.

It is believed that such a measure suits every
ski guest to traverse free to one of the two areas.
Besides, at the mountain station, ten other lifts
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are available as an alternative, with neither one
reference of control photo to be taken. Indeed,
there is the possibility to purchase hourly tick-
ets for which no reference photo is taken mean-
ing that the lift system use is not critically tied
to the respective data consent. Notably, a control
photo taken at the entrance is deleted within
30 minutes after passing through the turnstile.
Technically, the photo files are encrypted with
further access through the log into the system
with a password. Hence, the data control is not
automated, and based solely on the personal
information management system (PIMS).

3. The law-abiding practice for the lift-
ticket holders' entrance control

The use of facial recognition technology for
access management vision is becoming more
prevalent, and it is essential to ensure that it is
used lawfully. Observing the entry into force
of the Lisbon Treaty, the Charter of Fundamental
Rights of the European Union (CFREU) evolved
the leading relation for evaluating compliance
with fundamental rights. The Court of Justice
of the European Union (CJEU) has affirmed that
an investigation of the facts of a requirement of sec-
ondary EU law must be undertaken solely in light
of the fundamental rights guaranteed by the Char-
ter, likewise, in the case C-199/11, Otis and Oth-
ers, paragraph 47, case C-398/13 P, Inuit Tapiriit
Kanatami and Others v Commission, paragraph
46, and case C-601/15 PPU, J.N. v Staatssecre-
taris van Veiligheid en Justitie, paragraph 46. Fur-
thermore, the CFREU Article 8 (2) as well as EU
data protection law, provide for the right of access,
correction, and deletion of one's own data that are
stored (FRA, Opinions on Biometrics).

The case highlights the issues of data pro-
tection and privacy concerns when it comes to
the use of facial recognition technology. There is
alack of awareness and understanding of how to
exercise the right of access, correction, or dele-
tion of inaccurate data that are stored (FRA,
Opinions on Biometrics). The cumbersome
nature of the processes, administrative hurdles,
language barriers, and lack of specialized law-
yers also explain why few persons try to exercise
these rights (FRA, Opinions on Biometrics).
It raises questions about the level of consent
required for the use of the facial technology in
question and the transparency of data collec-
tion and processing. Societies must, therefore,
be able to control cheaters (free riders) and pre-
vent excessive status-seeking (Burk, 2021).

To be lawful, any limitation on the exer-
cise of the fundamental rights protected by
the CFREU must comply with the following
criteria, laid down in Article 52(1) (EDPS,
2017, p. 4):

— it must be provided for by law,

— it must respect the essence of the rights,

— it must genuinely meet objectives of
general interest recognized by the Union or
the need to protect the rights and freedoms of
others,

— it must be necessary, and

— it must be proportional.

The complainant's objection is justified
because he was not given a free choice to use
the territorial addenda of the respondent with-
out consenting to data processing. These find-
ings have demonstrated the assertion of the com-
plainant to obtain his consent at the first place
otherwise ticket use would be limited. Hence,
the consent to data processing did not occur
voluntarily because the use of the facilities con-
joined to consent. On the other side, according
to the GDPR Recital 40, in order for process-
ing to be lawful, personal data should be pro-
cessed on the basis of the consent of the data
subject concerned or some other legitimate
basis, laid down by law, including the neces-
sity for compliance with the legal obligation
to which the controller is subject or the neces-
sity for the performance of a contract to which
the data subject is party or in order to take steps
at the request of the data subject prior to enter-
ing into a contract. Twofold consent to the pro-
cessing of non-contractual personal data with
the conclusion of a contract is generally not vol-
untary unless there are special circumstances that
articulate its voluntariness. Since the respondent
in this case expressly does not rely on the con-
sent of those affected for the data processing in
question, these considerations can be disregarded.
Thus, the service with data collection for fur-
ther photo comparison to a reference photo
is to verify the validity of the lift ticket pos-
session and to prevent improper use of the lift
ticket is the legitimate interests provided for by
GDPR Article 6 (1, f) which is enough to eval-
uate the processing to be lawful because para 1
of the mentioned article refer to the lawfulness
assessment when ‘only if and to the extent that
at least one of the following applies’ such as stip-
ulation ‘f’ used in the case in question. Besides,
consent should not, as a rule, be the legal ground
used for facial recognition performed by pub-
lic authorities given the imbalance of powers
between the data subjects and these authorities
(CE, 2021, p. 9). For the same reason, consent
should not, as a rule, be the legal ground used
for facial recognition performed by private
entities authorized to carry out tasks similar
to those of public authorities (CE, 2021, p. 9).
At the same time, it must respect the essence
of the rights as well as the legitimate interest
shall not be 'overridden by the interests or fun-
damental rights and freedoms of the data sub-
ject which require protection of personal data’
as per GDPR Article 6 (1, f).
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In the authors’ view, the respondent shows
respect and not overridden facial technol-
ogy practice, since as stated, the data con-
cerns amount of photo shot only, it is obtaina-
ble through a password, deleted to the extent
of the processing, provide customers with PIMS
and therefore, meet the technical and organiza-
tional requirements of the GDPR Article 25 para
2 about obligation ‘to the amount of personal
data collected, the extent of their processing,
the period of their storage and their accessibility’.

Furthermore, in the view of the authors,
the photo processing measure through access
control with image comparison protects those
who are authorized. It means that the respondent
processing is based on their principal legitimate
interests under GDPR Art. 6 (1, f) and ought
to be estimated. This point of view took into
account the legitimate interests of the complain-
ant and whether they align with the respond-
ent's and third parties’ interests respectively to
the use of personal (image) data of ski lift card
users. Significantly, the complainant has a legit-
imate interest in keeping his data, specifically
his photograph. Hence, private entities shall
not deploy facial recognition technologies in
uncontrolled environments such as shopping
centers, especially to identify persons of inter-
est, for marketing purposes, or private security
purposes (CE, 2021, p. 12). On the other hand,
the respondent has a legitimate interest in
ensuring that their contractual partners behave
according to the SLA (Hosseinifard et al., 2022)
as well as the tariff conditions are overseen
by service level management (Looy, 2013) to
deter the unauthorized transfer of the ski pass.
This is particularly consequential since a day
or multi-day credentials are correspondingly
more cost-effective than hourly tickets. Hence,
the system implemented by the respondent is rea-
sonable because its guarantee the admission man-
agement and execute contractual intention.

‘Necessity' is also a data quality princi-
ple and a recurrent condition in almost all
the requirements on the lawfulness of the pro-
cessing of personal data stemming from EU data
protection secondary law (EDPS, 2017, p. 5).
For example, Article 6 (1, ¢) and 7 of Direc-
tive 95/46, Article 4 (1, ¢) and 5 of Regulation
45/2001, Article 5 (1, ¢) and 6(1) of Regula-
tion 2016/679 as well as recital (49), which
emphasizes the strict necessity test regarding
the processing of personal data to guarantee
network and information security of the sys-
tems of the controller, and Article 8(1) of Direc-
tive 2016,/680. Thus, it is proposed for a view to
the extent of whether the facial processing tech-
nique employed at the Ski Resort is prohibited for
practice in means of GDPR Article 9 (1). The
research hasshown, facial recognitionistheauto-
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matic processing of digital images containing
individuals’ faces for identification or verifica-
tion of those individuals by using face templates
(CE, 2021, p. 5). The use of facial recognition
technologies in the private sector can only take
place in controlled environments for verifica-
tion, authentication, or categorization purposes
(CE, 2021, p. 11). The context of the process-
ing of images is relevant to the determination
of the sensitive nature of the data, as not all
processing of images involves the processing
of sensitive data (CE, 2021, p. 5). Images shall
only be covered by the definition of biometric
data when they are processed through a specific
technical means that permits the unique identi-
fication or authentication of an individual (CE,
2021, p. 5.). The condition is also seen from
the Paragraph 59 of the Explanatory Report to
Convention 108+. Thus, a simple digital photo
at the Ski Resort stored for visual comparison
purposes and displayed on a screen not being
subjected to special technical processes does not
meet the definition of the processing of special
data categories according to GDPR Art. 9 (1).
Consequently, the case of a Ski Resort operator
in Austria employing facial recognition tech-
nology through photo characterization for lift
ticket access control demonstrates compliance
with the GDPR in means that the company has
not used technology to uniquely identify, other-
wise this practice would be prohibited. Instead,
company-operated photo data match that demon-
strates avoidance of specific technical recognition
and that is not banned under GDPR Article 9 (1).

Embracing a preventive approach and also
marking Articles 5 and 6 of Convention 108+,
the study tenses up to the proportionality assess-
ment based on the risk posed from the policy,
design, performance, and function of the digital
facial recognition system at the Ski Resort. A
‘risk’ is a scenario describing an event and its con-
sequences, estimated in terms of severity and like-
lihood (A29, 2017, p. 6). ‘Risk management’, on
the other hand, can be defined as the coordinated
activities to direct and control an organization
with regard to risk (A29, 2017, p. 6). In prac-
tice, this means that controllers must continu-
ously assess the risks created by their process-
ing activities in order to identify when a type
of processing is ‘likely to result in a high risk to
the rights and freedoms of natural persons’ as per
the GDPR Article 35(1) (A29, 2017, p. 6). The
GDPR Article 35(3) models of when a process-
ing is ‘likely to result in high risks’: ‘(a) a system-
atic and extensive evaluation of personal aspects
relating to natural persons which are founded
on automated processing, including profiling,
and on which decisions are based that produce
legal effects concerning the natural person or
similarly significantly affect the natural per-
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son; (b) processing on a large scale of special
categories of data referred to in Article 9(1), or
of personal data relating to criminal convictions
and offenses referred to in Article 1013; or (¢)
a systematic monitoring of a publicly accessible
area on a large scale'. In the view of the authors,
none of mentioned applies to the case study
meaning the minimum interference with claimed
right to privacy. In such cases, the controller should
Justify and document the reasons for not carrying
out a data protection impact assessment (DPIA)
and include/record the views of the data protec-
tion officer (A29, 2017, p. 12). At the same time,
it depends on the technology used and the cir-
cumstances, perception, and culture of each user,
and can negatively affect the user's perception:
Feeling of invasion of privacy, failures in biom-
etric systems that prevent access to services,
non-biometric alternatives lacking completely or
not being suited to provide the same service, as
well as the need to perform enrolment processes
in each entity (ibid., p. 4). Since this information
is ‘built-in’, the user cannot prevent the collec-
tion of additional information (EDPS and Agen-
sia Espanola Proteccion Datos, 2020, p. 2) such
as email address in the case. The establishment
of a 'one-stop-shop procedure' for receiving
requests to access, correct, and delete data could
simplify procedures (FRA, Opinions on Biome-
trics).

4. Conclusions

According to THE FRA research, very few
lawyers are specialized in seeking to enforce
the right of access, correction, and deletion
of data stored in IT systems, making it even
more difficult for the persons concerned to exer-
cise their rights (FRA, Opinions on Biometrics).
Under the study, privacy is important when
designing facial processing systems. Reasons for
this include the contextual and often culturally
dependent concept of privacy and the difficulty
of translating privacy objectives into action-
able requirements (EDPS, 2018, p. 12). The
ENISA (European Union Agency for Network
and Information Security) has administered
a breakdown of the state of the art of how to
engineer privacy by design (ENISA, 2014).
While some privacy engineering methodolo-
gies mainly focus on the requirements phase or
the measures to implement, privacy engineering
must consider the whole life cycle of a service
or a product, from initial planning to service/
product disposal (EDPS, 2018, p. 15). Adequate
governance and management structures and pro-
cedures in the organization are then needed to
enable the overall approach (EDPS, 2018, p. 15).
Therefore, the service at the Ski Resort aligning
to the facial processing technology is justified
due to service level management as the basis for
the lawfulness of the processing under the GDPR

Article 6 (1, f) and that is not gone beyond
Article 9 (1). Consequently, the complainant's
objections are unsupported.
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Anorauis. Mema. llpescraBiena ctattsi pocaijukye cnpaBy 2020 p. 3a ¢Gaktom po3ciriayBaHHS
ABCTpIliCbKUM OPraHOM i3 3aXMCTY JIaHUX I[0/I0 BUKOPUCTAHHS TEXHOJIOTIT 06POOKY JAaHUX 00JIMYYs HA
TipCHKOJIMKHOMY KypopTi. Memoodu docaioxncenns. Y cTaTTi 3aCTOCOBAHO MiJXiI TPUKJIAJHOTO JOCITi-
JUKeHHS 3 BUBYEHHS MPAKTUKW KpaiHW — 4ieHa CBpormeiicbkoro Coio3y IOA0 PO3IJISAAY CIPAaBU PO
3aXUCT IIEPCOHATILHUX AaHuX 0cobu. Tak, HAaHO OI[HKY IIPO Te, ik B ABCTpIl 3aCTOCOBYIOThCSI CTATTI
6 (1, ) ta 9 (1) 3aranproro perymmosanns 3axucty nanux (GDPR). Pesyavmamu. 3aBasku MpoBeaeHO-
My aHaJli3y aBTOPHU MiATBEP/INIIH, 10 €BPONENHCHKI CTAHAAPTH PO 3aXUCT JAHUX MAOTh OYTH AOTPUMAHI
y pasi Oy/ib-IKoro 0OMeKeHHsI [IPaBa Ha MIPUBATHICTD, 30KpeMa Iij| Yyac 06POOKU TIePCOHATILHUX JaHKX.
30KpeMa, MPaKTUKA BXiJIHOTO KOHTPOJIO KOPUCTYBAUiB Ji(pT-KBUTKIB Ma€ BUMAraTHcs 3aKOHOM, TIOBa-
JKaTl OCHOBHI IIpaBa, BIANOBiZaTH BUSHAHMM iHTepecaMm, OyTH HeoOXiAHOW Ta npornopiiiinow. Bucto-
exu. JlOCIIJKEHHS [IEPEKOHAIOCS Y IIHHOCTI IIPUBATHOCTI 111/ Yac AusaiiHy cucteM 06poOKU 06indust
MIJIAIXOM CIIIBCTABJICHHS 3 KOHTEKCTYAJIbHUM Ta KYJBTYPHO 3YMOBJICHUM XapaKTePOM PO3YMiHHS HPH-
BAaTHOCTI, a TAKOXK BUKJIMKY afamTallii 1iieil 0OMeKeHHsT TTPUBATHOCTI 10 MPAKTHIHUX 6avenb. Bimamo-
BiJIHO, BUKOPUCTAHHSI TEXHOJIOTTT 06POOKU 00 IMYYst HA TiPCHKOJIMKHOMY KYPOPTi BBKAETHCS BUIIPAB/IA-
HUM, OCKIJIbBKU BOHO Y3TOIKYEThCS 3 YIIPABJIIHCHKUME YMOBaMU 00C/IyTOBYBAHHSI KJIIEHTIB Ta BPAXOBY€E
BuMorH, BukaazeHi y crarri 6 (1, f) GDPR, a Takox BojHOYAC PAKTHKA 3aCTOCYBAHHSI AOCTIKYBAHUX
TEXHOJIOTIi Ha TiPCbKOMMKHOMY KypopTi ABctpii He ctocyBanacs Mexi cratti 9 (1) GDPR. Otxe, aBro-
pu pobJISTh BICHOBOK, III0 CIIPABa PO 06poOKy 06IMY4st HA TiPCHKOMMKHOMY KypopTi ABCTpii ITOKa3a-
J1a, 1[0 TEXHOJIOTIO 3 PO3IIi3HABAHHS 00/ IMYYs JO3BOJIEHO BUKOPUCTOBYBATH ISt [IEPEBIPKU 0COOUCTOCTI
KOPHCTYBaya/BJaCcHUKA KBUTKA, HATPUKJIA i/l YaC CXOKEHHS Ha MiJINOMHUK, OHAK 32 YMOBU SKIIO
TaKa MPaKTHUKa He BUKOPUCTOBYE CIIEI[iaJIbHIX TEXHOJOTIYHUX METO/IB, 110 CIIPSIMOBaHi Ha JI0CSATHEHHS
METH YHIKaJIbHO i1eHTu(iKyBaTH TaKy 0cooy.
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PROVISIONAL SEIZURE OF PROPERTY
AND PROPERTY ATTACHMENT

Abstract. Purpose. The purpose of the article is to identify the issues which arise in the course
of provisional seizure and subsequent attachment of this property and to suggest ways to solve them.
Results. The article reveals that in the system of state coercive measures, a special place is given to
criminal procedural coercive measures, which, among other things, include provisional seizure of property
and property attachment. In practice, the only legal remedy for the prosecution (in cases without
suspects) to deprive of the ability to use property (possibly acquired from crime or for other purposes)
is its provisional seizure and subsequent attachment. The author identifies a number of problems arising
in the application of these measures during the pre-trial investigation of criminal proceedings, including
those related to legislative vagueness of the grounds and procedure for provisional seizure of property
and property attachment. Due to the probable factors of destruction or damage to property owned
by a bona fide purchaser, the legislator has provided for the right of the investigator or prosecutor to
decide on attachment (with a corresponding petition before the investigating judge), therefore, in such
situations, the investigator or prosecutor shall assess the type of property, the likelihood of its damage
and destruction, as well as its acquisition by crime. Conclusions. It is concluded that in the context
of the legislative statement regarding property considered to be provisionally seized, it is important
to understand the following: seizure of property can be without a relevant ruling of the investigating
judge; items which are seized from circulation by law, as well as included in the list for which the court
has expressly granted permission to search for them, does not include provisionally seized property.
Allowing for the issues of practical activities, the following mechanisms are proposed: provisional seizure
of property in case the owner refuses to voluntarily hand it over; recording of the return of provisionally
seized property; extension of the time limit for filing a petition for attachment of provisionally seized
property in case of need for expert examination or identification of the property.

Key words: criminal procedure, ensuring criminal proceedings, coercive measures, provisional seizure
of property, property attachment.

1. Introduction

In the system of state coercive measures,
a special place is given to criminal procedural
coercive measures, which are defined as actions
and decisions of competent authorities (offi-
cials) provided for by criminal procedure law
that restrict the rights of other participants in
the process against their will (Smirnov, Kali-
novskyi, 2012, p. 288), and, on the one hand,
is an important element of the mechanism for
supporting the tasks of criminal proceedings,
and, on the other hand, a factor of the most tan-
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gible intrusion into individual rights and free-
doms (Myroshnychenko, 2013, p. 310). In
this regard, the procedure for applying provi-
sional seizure and property attachment plays is
of importance. The provisional seizure of prop-
erty and property attachment as measures to
ensure criminal proceedings during pre-trial
investigation today requires considerable
attention from both practitioners and academ-
ics. This is due to a number of problems aris-
ing in the application of these measures during
the pre-trial investigation of criminal pro-
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ceedings, including those related to legislative
vagueness of the grounds and procedure for
provisional seizure of property and property
attachment.

A number of scholars have considered
the problematic issues arising in the course
of provisional seizure and property attach-
ment. A.V. Kholostenko, relying on the analysis
of the provisions of the CPC on the application
of provisional seizure of property and property
attachment, underlines the following aspects:
the legislator entitles the investigator and pros-
ecutor to deprive the suspect of the opportunity
to own, use and dispose of certain property, i.e.,
the right to ownership of property in general,
during the provisional seizure of property. In
addition, the investigating judge may, by his/
her ruling, deprive the suspect or accused only
of the possibility to alienate certain property
or to dispose of and use such property in any
way (Kholostenko, 2013, p. 120). O. Shylo,
substantiating his position on the provisional
seizure of property during a search, argues that
if the investigating judge's decision to conduct
a search specifies the items to be seized, the fact
of their seizure shall be reflected in the search
records, but if during the search other items
are also seized that were not specified in
the investigating judge's decision, they acquire
the status of provisionally seized property
and are described in detail in the search records
or separately in the inspection records (Shylo,
2013, p. 23).

The purpose of the article is to identify
the issues which arise in the course of provi-
sional seizure and subsequent attachment of this
property and to suggest ways to solve them.

2. Particularities of the legislative frame-
work for provisional seizure of property

Provisional seizure of property as a meas-
ure to ensure criminal proceedings means that
a suspect or persons in possession of prop-
erty directly related to a criminal offence are
actually deprived of the ability to own, use
and dispose of certain property until the issue
of property attachment or its return is resolved
(Hroshevyi, Tatsii, Tumaniants, 2013, p. 434).
Provisionally seized property is property that
is seized: from an apprehended person; during
an inspection or search — until it is returned
or the issue of apprehension is resolved.
According to part 7 of Article 237 of the CPC
of Ukraine, items and documents which are not
listed as items in relation to which the ruling
has expressly granted permission to search or
inspection and are not subject to be seized from
circulation by law shall be deemed provision-
ally seized property (Conclusion on the draft
of the Criminal Procedure Code of Ukraine,
prepared by the Directorate for Justice and Pro-
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tection of Human Dignity, General Directorate
I “Human Rights and the Rule of Law”, 2011).
(Conclusion on the draft of the Criminal Proce-
dure Code of Ukraine, prepared by the Direc-
torate for Justice and Protection of Human
Dignity, General Directorate I “Human Rights
and the Rule of Law”, 2011). Moreover, pro-
visionally seized items are: during apprehen-
sion — all items, documents, money, etc.; dur-
ing a search — items and documents that are
not included in the list, in relation to which
permission to search is expressly granted in
the search warrant, and items that are not seized
from circulation by law; during inspection —
things and documents that are not items seized
from circulation by law (Myroshnychenko,
2013, p. 311). With regard to court rulings,
N.S. Morhun argues that in practice courts often
come to the conclusion that only seized items
and documents included in the list for which
the court expressly granted permission to search
for them, as well as attached property in accord-
ance with the rules of Article 98 of the CPC, can
be recognised as material evidence. Further-
more, the current CPC of Ukraine does not pro-
vide for the recognition of provisionally seized
property as material evidence without attach-
ment by the court in accordance with the rules
of Part 5 of Article 171 of the CPC of Ukraine
(Morhun, 2014, p. 322). It should be noted that
the conditional nature of the list of property
specified in the warrant for a search of a person's
home or other property — in particular, in prac-
tice, investigating judges often limit themselves
to an approximate (“open”) list of procedurally
important items and documents, which are
indicated by the investigator or prosecutor in
the motion for permission to conduct a search,
added with the wording “and other things
and documents that are relevant to the pre-
trial investigation (for criminal proceedings)
(Nersesian, 2015, p. 55), which, in our opinion,
is erroneous. Provisional seizure of property is
also applied when a person is apprehended in
accordance with the procedure provided for in
Articles 207 and 208 of the CPC of Ukraine. If
a person is apprehended by an unauthorised offi-
cial, the latter shall hand over the provisionally
seized property to the investigator, prosecutor
or other authorised official simultaneously
with the delivery of the detainee to them (Ban-
durka, Blazhivskyi, Burdol, Farynnyk, 2012,
pp. 434-437).

There are a number of problematic issues in
the mechanism of provisional seizure of prop-
erty that need to be addressed (regulated by
law):

— In fact, provisionally seized property
remains so for 2—3 days, after which it is either
attached by means of an appropriate motion
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to the investigating judge or returned to
the person from whom the property was seized.
According to the CPC, a motion to apprehend
provisionally seized property shall be filed with
the court within 48 hours after the seizure
of the property, otherwise the property shall be
immediately returned to the person from whom
it was seized. Therefore, in the CPC of Ukraine,
the legislator deliberately limited the proce-
dure for filing a motion with the investigating
judge with a request to apprehend provisionally
seized property Thus, given the current level
of workload on pre-trial investigation bodies,
the term “within 48 hours” complicates the pro-
cess of investigating criminal offences, impedes
the completeness of its investigation, and does
not allow for timely preparation of a reasoned
motion and its approval by the procedural
prosecutor. The proposals of the draft law
can be used to solve this problem (Draft Law
of Ukraine On amendments to certain legisla-
tive acts of Ukraine on improving the procedure
for pre-trial investigation, 2014), in particular:
part 1 of Article 171 should be amended to read
as follows: “An investigator, with the consent
of the head of the pre-trial investigation body, as
well as a civil plaintiff, for the purpose of secur-
ing a civil claim, may file a motion for the prop-
erty attachment with the investigating judge
or court.” In addition, it is advisable to amend
part 5 of Article 171 of the CPC as follows: “The
investigator's motion for the attachment of pro-
visionally seized property shall be filed no later
than three days after the seizure of the property,
otherwise the property shall be immediately
returned to the person from whom it has been
seized. In some cases related to expert exam-
ination or the need to establish the involve-
ment of property in the commission of a crime,
the time limit for filing a motion for apprehen-
sion may be extended up to ten days based on
arelevant application to the investigating judge
and arguments for extending these terms. Such
amotion for an extension of time may be filed by
the investigator, with the consent of the prose-
cutor, or the prosecutor no later than three days
after the seizure of the property.” The above
amendments will help to ensure that the truth
is established in the case, the rights of the victim
are respected and, if necessary, that the damages
are compensated;

— The absence of legislative provisions on
the need for expert examination of provision-
ally seized property creates a problem, since, for
example, it is impossible to establish its value,
identity, authenticity of documents, etc. This
necessitates that the CPC of Ukraine should set
out the grounds and timeframes for the inves-
tigator and prosecutor to establish the origin
of the seized property;

— The CPC does not provide for the proce-
dure for persons who provisionally seize prop-
erty in case of refusal to voluntarily hand it over,
since in this case the official who provisionally
seizes property is deprived of the possibility to
seize property without applying appropriate
measures. In such cases, the officials carrying
out its seizure, in our opinion, should act by
analogy with the requirements of the CPC,
Article 143, part 3, para. 2, in particular, with
regard to the application of these measures. In
other words, in case of failure to comply with
the lawful demands of authorised persons, they
have the right to use physical force to overcome
opposition to their demands. In this regard,
we propose to amend Article 168 by adding
the following part: “In case of refusal of a per-
son to voluntarily hand over things, documents
and money that are subject to provisional sei-
zure, physical measures may be applied to him/
her, which allow for the appropriate seizure.
The use of physical force shall be preceded
by a warning of the intention to use it. If it is
impossible to avoid the use of physical force,
it should not exceed the measure necessary to
seize property and shall be reduced to a mini-
mum impact on the person. It is prohibited to
use measures that may harm a person's health,
as well as to force a person to stay in condi-
tions that impede the free delivery of prop-
erty. Exceeding the authority to use physical
coercive measures entails liability established
by law”.

The next “step” after the provisional seizure
is the property attachment, which is the depri-
vation, according to a ruling of an investigating
judge or court, of the right to alienate, dispose
of and/or use property in respect of which there
are grounds or reasonable suspicion to believe
that it is evidence of a crime, subject to spe-
cial confiscation from a suspect, accused, con-
victed person, third parties, confiscation from
a legal entity, to secure a civil claim, recovery
of unlawful benefit from a legal entity, possi-
ble confiscation of property (until cancelled
in accordance with the procedure established
by the Criminal Procedure Code of Ukraine
(2012)). According to the Criminal Proce-
dure Code of Ukraine, the purpose of property
attachment is to prevent the possibility of its
concealment, damage, deterioration, disappear-
ance, loss, destruction, use, transformation,
movement, transfer, alienation (Criminal Pro-
cedure Code of Ukraine, 2012). Attached prop-
erty can be property owned, used or disposed
of by a suspect, accused, convicted person, third
parties, or a legal entity that may be subject to
criminal law measures by a court decision, rul-
ing of court or investigating judge (allowing for
the provisions of Article 41 of the Constitution
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of Ukraine (1996), the attachment and subse-
quent confiscation of property is applied exclu-
sively on the basis of a court decision, taking
into account the relevant grounds).

3. Powers of procedural persons during
property attachment

Due to the probable factors of destruc-
tion or damage to property owned by a bona
fide purchaser, the legislator has provided for
the right of the investigator or prosecutor to
decide on attachment (with a correspond-
ing petition before the investigating judge),
therefore, in such situations, the investigator
or prosecutor shall assess the type of property,
the likelihood of its damage and destruction,
as well as its acquisition by crime. Property
can be attached only on the basis of a ruling by
an investigating judge, except in urgent cases,
in particular, solely for the purpose of preserv-
ing material evidence or ensuring possible con-
fiscation or special confiscation of property in
criminal proceedings regarding a grave or espe-
cially grave crime, a preliminary attachment
of property or funds on the accounts of indi-
viduals or legal entities in financial institutions
may be imposed by the decision of the NABU
Director (or his/her deputy), approved by
the prosecutor. Such measures are applied for
a period of up to 48 hours, and immediately
after making such a decision, but not later than
within 24 hours, the prosecutor shall apply to
the investigating judge with a motion for prop-
erty attachment (Criminal Procedure Code
of Ukraine, 2012).

Furthermore, the amendments to the CPC
include (Law of Ukraine On Amendments to
the Criminal and Criminal Procedure Codes
of Ukraine regarding the implementation
of the recommendations contained in the sixth
report of the European Commission on the sta-
tus of Ukraine's implementation of the Action
Plan regarding the liberalization of the visa
regime for Ukraine by the European Union,
regarding the improvement of the property
seizure procedure and the institution of special
confiscation, 2016), stipulates that property
may not be attached if it is owned by a bona
fide purchaser, except for property attachment
to ensure the preservation of material evidence.
However, the amendments do not specify what
documents a person shall provide to confirm
the bona fide acquisition of the right to property
and who has the right to assess the authenticity
of such acquisition, an investigator, prosecu-
tor or investigating judge. It should be noted
that during the commission of some crimes,
property (things, objects) is resold through
several shell companies, which “artificially” cre-
ates a bona fide purchaser, whose verification
requires a number of procedural steps to estab-
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lish the truth in the case (Herasymov, 2013,
pp. 188-189).

In practice, the only legal remedy for
the prosecution (in cases without suspects) to
deprive of the ability to use property (possibly
acquired from crime or for other purposes) is
its provisional seizure and subsequent attach-
ment. However, practice shows that sometimes
investigators or prosecutors do not comply with
the requirements of the procedure for filing
a relevant motion with the court, namely:

— Failure to comply with deadlines (“no
later than 48 hours after the seizure of prop-
erty”);

— When applying to the court, the inves-
tigator shall provide documents confirming
the ownership of the property subject to attach-
ment. On the one hand, such a provision
of the CPC of Ukraine makes such appeals
impossible, because it is unknown how
and where the investigator should establish or
identify such title documents (Seizure of prop-
erty: appeal of actions and inaction of the inves-
tigation, 2020). (Seizure of property: appeal
of actions and inaction of the investigation,
2020).

Pursuant to the CPC, Article 171, part 2,
para. 3, a motion for property attachment shall
indicate documents confirming the ownership
of the property subject to attachment or specific
facts and evidence of the possession, use or dis-
posal of such property by the suspect, accused,
convicted person or third party. The documents
confirming the ownership of the property,
the ownership that is subject to state registra-
tion and that has actually been registered, or
copies of such documents, shall be specified in
the motion and shall be attached to it (for exam-
ple, an information certificate from the State
Register of Real Property Rights, etc.).

In order to eliminate this situation, we pro-
pose to amend part 10 of Article 170 of the CPC
by adding paragraph three as follows: “The
documents confirming the bona fide acquisi-
tion of the right to property are: a contract
of sale of property certified in accordance with
the established procedure, other documents on
the financial transaction.” These changes also
serve to address the problem of “hidden” bona
fide acquisition of property rights.

Moreover, when considering the relevant
motions, investigating judges should consider
that the following documents cannot be speci-
fied in the motion and attached to it in relation
to property thereof ownership cannot be con-
firmed by documents (e.g., for property with-
drawn from circulation, movable property that
is not subject to state registration and for which
documents are missing, etc.), as well as for prop-
erty that is subject to state registration but has
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not been registered in violation of the law. In this
case, the impossibility of documentary evidence
shall be substantiated in the motion and indi-
cated in the court ruling (Letter of the Higher
Specialized Court of Ukraine On some issues
of judicial control by the investigating judge
of the court of first instance over the observance
of the rights, freedoms and interests of individu-
als during the application of measures to ensure
criminal proceedings, 2013).

4. Conclusions

Therefore, in the context of the legislative
statement regarding property considered to be
provisionally seized, it is important to under-
stand the following: seizure of property can be
without a relevant ruling of the investigating
judge; items which are seized from circulation
by law, as well as included in the list for which
the court has expressly granted permission to
search for them, does not include provisionally
seized property. Allowing for the issues of prac-
tical activities, the following mechanisms are
proposed: provisional seizure of property in case
the owner refuses to voluntarily hand it over;
recording of the return of provisionally seized
property; extension of the time limit for filing
a petition for attachment of provisionally seized
property in case of need for expert examination
or identification of the property.
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TUMYACOBE BUJIYUEHHS MAITHA TA HAKJIAJIEHHS APEIITY
HA MAITHO

Awuoranisi. Mema. Meta crarti — BU3HAuUTH TPOGJIEMH, SIKi BUHMKAIOTH y HPOIECi THMYACOBOIO
BIWJIYYEHHS Ta MOJAJBIIOTO apelITy IIbOro MaiiHa ¥ 3allpoNoHyBaTH ILISAXU iX BUpilleHHs. Pesyavma-
mu. Y cTaTTi 3a3HaU€HO, M0 B CHCTEMI 3aXO0/IiB IEPKABHOTO MPUMYCY 0cOOIMBE MiCIIe BiZIBEIEHO 3aX01aM
KPUMiHAJIBHOTO IPOIeCYaTbHOTO IPUMYCY, /10 SIKHUX Cepel iHIUX HaJeXKUTh THUMYAcOBe BIITyIeHHS MaliHa
Ta HAKJIQJIeHHs apelTy Ha MaiiHo. [IpakTuyHo juist cropoHu oOBHHYBadeHHs (y ClpaBax 0e3 Iifo3pio-
BAHNX) E€IMHUM 3aKOHHUM 3aC000M TPOBAKEHHS MO0 M030ABIECHHST MOKINBOCTI BUKOPUCTOBYBATH
MaiiHO (sIKe, MOJKJIMBO, HA0yTe 3JI0YMHHUM IIJITXOM ab0 3 IHIIOK METOI0) € f0ro THMYACOBE BIJIyYeHHS
Ta MOJAJBIINI apelnt. BusHaueHo psijt mpobiieM, 110 BUHUKAIOTH Y Pasi 3aCTOCYBAHHS BKA3aHUX 3aXO/[iB
T/l Yac ZI0CYZI0BOTO PO3CJilyBaHHS KPUMiHATIBHUX TIPOBA/KEHb, Y TOMY YHUCJIi TIOB’SI3aHUX i3 3aKOHO-
JIABYOI0 HEWITKICTIO TIi/ICTaB i TOPSIIKY THMYACOBOTO BUJIYYEHHS MaiiHa i apeniTy MaiiHa. 3aKOHO/IaBellb
y cuity iMOBIpHUX (DaKTOPIB 3HUIEHHST 200 MOIIKOKEHHsT MAlTHa, siKe [iepeGyBae y BIACHOCTI 106poco-
BicHOTO HabyBaya, epeAdaurB IPABO CJIIYOTO YK TPOKYPOPA IPHIHMATH PIIlIEHHST PO HAKIAJEHHS ape-
wty (3 BIANOBIAHUM KJIONOTAHHAM IePe/] CIIYUM CY/IEH0), TOMY B TAKMX CHTYaIlisSX CJiauunii abo mpo-
KypOp TOBUHHI OIIHIOBATH BUJ MaiiHa, IMOBIPHICTh HOTO MOIIKOKEHHSI Ta 3HUIIEHHS], a TAKOXK HaOyTTsI
3JIOYMHHUM HIJISIXOM. Buctoexu. 3pobiieHo BUCHOBOK, 110 B KOHTEKCTI 3aKOHO/IABYOTO TBEPIUKEHHS 1O/
MaiiHa, SIKe BBA)KAETHCS THMYACOBO BITYIEHIM, BAXKJIUBY POJIb Bilirpa€ PO3yMiHHS TaKHX TO3UILIN: BATY-
YeHHsI MaifHa 31CHIOEThCA 6e3 BiAIOBIAHOI yXBaJIM CJIiAYO0T0 CY/I; 10 TIPEAMETIB, sIKi BUIyYeHi 3aKOHOM
3 00iry, a TAKOXK SAKi BXOJSTH 10 TIEPEJIiKy, I0/I0 SKOTO CyI0M HPSIMO HaflaHO J03BiJ Ha iX BiAUIyKaHHS,
THMYACOBO BIJIyYeHe MAHHO He HAJIEKUTD. 3 YPAXyBAHHIM POGJIeM MPAKTHIHOI TisSUIBHOCT 3aIPOTIOHO-
BaHO TlepeAGaYNTH MEXaHI3MU: 3ifICHEHHs TUMYacOBOTO BUJIyYEHHS MaifHa B Pasi BIAMOBHU BOJIOIIJIBIIS
100POBLIBHO BHaTH Horo; (dikcallii I0BepHEHHS THMYACOBO BUJIYYEHOTO MaiiHa; IIPOAOBKEHHS CTPOKY
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JIUISE TIOIAHHST KJIOTIOTAHHS TTPO HaKJIaeHHS apellTy Ha THMYacoBO BIJIydeHe MailHO B pa3i moTpebu B Impo-
BeJIeHHI eKCIIEPTHOIO A0CTiKEHHS a00 BCTAHOBJIEHH] HAJIEKHOCTI MaiiHa,

KiouoBi cioBa: KprMiHaIbHUI 1POIlec, 3a0e3MeUeHHsT KPUMIHAIBHOTO TIPOBA/KEHHSI, 3aX0/IU [PU-
MyCy, TUMYaCOBe BUJTyYeHHST MaiiHa, HAKJIaJleHHST apeliTy Ha MailHo.
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INSTRUMENTS OF OPERATIVE-SEARCH
ACTIVITIES AS MEANS OF COGNITION
IN CRIMINAL PROCEEDINGS

Abstract. Purpose. The purpose of the article is to identify direct and indirect means of cognition
of the investigator in criminal proceedings, as well as to determine the place of instruments of operative-
search activities among them. Results. The article underlines that the solution of the tasks of criminal
procedure is directly dependent on the means of cognitive activities of the investigator. Means of criminal
procedural cognition are used exclusively for detection, investigation and prevention of crimes
and establishment of the truth in criminal proceedings. Means of operational and search activities are
aimed only at detecting and recording signs (traces) of crimes, so their cognition is important for the results
of the pre-trial investigation but can be considered a cognitive activity of the investigator only indirectly.
Conclusions. Means of cognition of the investigator in criminal proceedings are investigative (search)
actions, certain covert investigative (search) actions, certain measures to ensure criminal proceedings,
by which the investigator performs cognitive activities regarding the circumstances of a criminal offence
in a particular criminal proceeding, and then this is considered to be “direct cognition”. Operative-search
actions and search measures cannot be means of direct cognition of the investigator in criminal proceedings,
since they are carried out by special actors (operational units) before the criminal proceedings are initiated.
Partially (in case of necessity to search for a person, establish the location of property, funds, etc.), when
this competence of operational units is exercised on behalf of the investigator (including through covert
investigative (search) actions), the investigator has the opportunity to use the information obtained in
the process of cognition — in this case, it is considered to be “indirect cognition”. The results of operative-
search activities carried out with the use of legal means of the investigator’s cognitive activities may be
used as evidence in criminal proceedings, provided that operative-search activities are carried out in
accordance with the rules set out in the CPC of Ukraine and the Law of Ukraine “On Operative-Search
Activities”.

Key words: criminal proceedings, operative-search activities, cognition, means, instruments.

1. Introduction

In view of the procedural provisions
of the CPC of Ukraine, investigative (search)
actions, covert investigative (search) actions
and other procedural actions are considered to
be means of obtaining evidence by an investiga-
tor. In the theory of criminal proceedings, some
scholars also distinguish other means that for-
mally belong to the theory of OSA and unrea-
sonably consider them to be search means
of cognition of the investigator. For example,
O.V. Kovalova argues that the search activi-
ties of the investigator begin with the study
of phenomena that are external manifestations
of the offence through the establishment of spe-
cific material objects — carriers, sources of infor-
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mation, their recording and procedural intro-
duction into the process of proving. The author
believes that the search activities of the investi-
gator (as a means of cognition of the investiga-
tor) is ensured by the use of criminal procedure
and operative-search activities, and in support
of her opinion, she notes that the current CPC
of Ukraine repeatedly mentions a form of cog-
nitive activities such as search actions that,
according to Article 281 of the CPC of Ukraine,
the search for a suspect is conducted if his/her
whereabouts are unknown (Kovalova, 2012).
However, neither the CPC of Ukraine nor
by-laws provide the list of search instruments
for investigators. Moreover, these regulations,
the theory of OSA and criminal procedure do
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not even use the term “search actions” (the term
covert investigative (search) actions or opera-
tive-search actions, search measures are used).
Wanted list is a separate institution of opera-
tive-search activities and it does not coincide
with the concept of “search activity” (although
both are traditionally attributed to the compe-
tence of operational units). Wanted list is nor-
malised by closed regulations, which do not pro-
vide for any other entities to directly search for
a suspect than operational units (the investiga-
tor only gives them instructions in accordance
with Article 281 of the CPC of Ukraine). It is
possible to consider the investigator's activities
so that he/she identifies persons, subjects, doc-
uments, but in this case such activities should
be considered as search activities. Therefore,
the investigator's search activities are nonsense,
and even more so, the search cannot be a means
of cognition of the investigator. Similarly, it
is impossible to equate the means of opera-
tive-search activities with the means of cogni-
tion in criminal proceedings. This situation has
arisen as a result of the interpretation of certain
processes and law enforcement instruments by
different legal institutions (criminal procedure
and operative-search activities), the theory
of each of which uses “own” terminology, which
is reflected in regulations. This necessitates
determining the instruments of OSA in the cog-
nitive activities of the investigator in criminal
proceedings.

Scholars who considered different variants
of cognitive activities mostly distinguished
between procedural actions, forensic means as
instruments of cognitive activity and means
of operative-search activities. Only since
the interpenetration of the theories of crimi-
nal procedure and operative-search activities
in the form of regulating covert investiga-
tive (search) actions, other assumptions have
emerged. For example, 1.V. Hora and V.A. Kole-
snyk argue that cognition of the actual circum-
stances of a case begins even before it is initiated
and often within operative-search activities.
However, proving as an element of cognition
cannot objectively arise before the implementa-
tion of procedures, since it requires procedural
mediation and, accordingly, the assessment
of the results of operational cognition can be
an impetus for the development of criminal
procedural cognition (Hora, Kolesnyk, 2012).
M.A. Pohoretskyi argues that the specificity
of cognition in OSA is that, unlike cognition in
criminal proceedings, which is only retrospec-
tive in nature (since the activities of the inquiry
body and investigator, prosecutor and court
are always based on cognition of facts that
took place in the past), an operational officer
as an actor of cognition can be an eyewitness to

a crime when it is directly documented and can
learn its circumstances both indirectly, includ-
ing retrospectively, and directly at the time
of its preparation and execution (Pohoretskyi,
2007). D.B. Serhieieva and O.S. Starenkyi
emphasise that investigative (search) actions
are distinguished from other procedural actions
precisely by their inherent cognitive nature,
search and detective focus, the essence thereof
is the attempt of a procedural person to iden-
tify (find, search for) and properly record in
the relevant procedural sources the factual
data relevant to criminal proceedings (Serhie-
ieva, Starenkyi, 2017). O.V. Kovalova believes
that by their nature and cognitive capabili-
ties, investigative (search) actions are aimed
at finding objects of interest to the investigator,
contribute to the establishment of the truth
in the case and can be attributed to organisa-
tional measures of a detective nature (Koval-
ova, 2012). O.S. Tarasenko, A.V. Shevchyshen,
Y.O. Yermakov, D.M. Mirkovets, Y.O. Diakin
conclude that operative-search activities may
be carried out both before and simultane-
ously with the pre-trial investigation; oper-
ative-search actions may be initiated before
the pre-trial investigation and completed dur-
ing its conduct; operative-search actions do
not end with the commencement of criminal
proceedings, but continue further in a different
status; operative-search actions are aimed not
only at recording the facts of criminal offences
being prepared or recording the criminal
actions of persons preparing to commit them,
but also solves a number of tasks during the pre-
trial investigation; the list of operative-search
actions includes those that have no analogues
with CISA and therefore operative-search
measures do not duplicate CISA, but perform
the task of ensuring the possibility of fulfill-
ing the investigator's order to conduct CISA
(Tarasenko, Shevchishen, Yermakov, Mirkovets,
Diakin, 2021).

It can be stated that a number of perspec-
tives are controversial and contradictory
and these issues are constantly being intensified
and remain relevant.

The purpose of the article is to iden-
tify direct and indirect means of cognition
of the investigator in criminal proceedings, as
well as to determine the place of instruments
of operative-search activities among them.

2. Particularities of the process of cogni-
tion in criminal proceedings

The commencement of criminal proceedings
transfers the process of cognition to the proce-
dural level and commences proving. However,
this does not deprive the process of cognition
of its multilevel nature. Operative-search activ-
ities also contribute to such cognition and may
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have a certain impact on both procedural cog-
nition and the process of proving. Cognition
of the circumstances of a criminal offence within
the scope of operative-search (search) actions
enables to obtain information promptly that is
necessary for the investigator or prosecutor to
make procedural decisions on the implemen-
tation of certain investigative (search) actions
and the choice of tactical methods for their
conduct. Operative-search actions can collect
information that characterises the suspect's
identity, lifestyle, intentions to hide from crimi-
nal prosecution, connections, etc. Furthermore,
it is a way to learn about the circumstances
of the crime and may be relevant for making
a number of procedural decisions, in particular,
on the choice or change of a preventive meas-
ure. On behalf of the investigator, employees
of operational units may conduct investigative
(search) actions, covert investigative (search)
actions and operative-search actions aimed
at finding fugitives from pre-trial investigation
bodies and court, searching for (locating) sto-
len property, money and valuables, property
obtained by criminal means, as well as prop-
erty that may be seized. All of these actions are
also carried out for the purpose of cognition in
the case, and some of them are aimed at prov-
ing it. This gives grounds to assert that opera-
tive-search activities and the cognition carried
out in the course of their conduct can be con-
sidered an important element of criminal proce-
dural cognition in criminal proceedings (Hora,
Kolesnyk, 2012).

Employees of operative units may receive
information about a criminal offence committed
or being prepared as a result of operative-search
actions both within the scope of search activities
before the pre-trial investigation is commenced
and within the scope of present criminal pro-
ceedings when fulfilling the investigator's order
to conduct CISA (during their preparation
and conduct). In this regard, operational units
are entitled by the Law of Ukraine “On Oper-
ative-search activities” and departmental regu-
lations of the MIA to conduct operative-search
actions within the scope of the OSA (Tatarov,
2012).

Operative-search cognition (search activ-
ities) is characterised by specific features that
distinguish it from cognition in general and from
other types of cognition in particular, since it is
carried out by actors defined by the legislation
on OSA, by means, methods and techniques
specified in this legislation, it has its own object
and scope (Pohoretskyi 2007, p. 173). Due to its
specificity, search activities are of importance
in cognition of the circumstances of a criminal
offence, since cognition in the course of search
activities precedes and ensures criminal proce-
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dural cognition that takes place within the scope
of a pre-trial investigation.

3. Implementation of the mechanism
of cognition by the investigator directly

During the investigative (search), covert
investigative (search) action, tactical (cog-
nitive) techniques as means of achieving its
goal are combined into a corresponding sys-
tem that forms the stages of the investigator's
performance and essentially forms the tactics
of the investigative action. In view of this sys-
tem, from a forensic perspective, an investi-
gative action should be considered as a form
of implementation of special methods used by
an investigator in his/her practical activities
to learn the actual circumstances of a crime
and establish the truth in criminal proceed-
ings. In investigative (search) actions, as in
the activities of the investigation body regu-
lated by the criminal procedure law, cognitive
techniques and operations are put into prac-
tice, facilitating collection and transmission
of the necessary information to the addressees
of proving (Vatral, 2017, p. 51). From this per-
spective, investigative actions are characterised
by: the source (carrier) of information (object
of knowledge), the type of information that this
method is to obtain; the essence of techniques
and their systems (tactical combinations) for
collecting, examining, verifying and evaluating
evidence; the place, time and sequence of appli-
cation of these techniques and combinations
(i.e. procedure or methodology), etc. (Stra-
tonov, 2010, p. 141).

Therefore, the cognitive essence of inves-
tigative (search) actions is direct observa-
tion, measurement, description and compar-
ison of the object's features, which result in
solving the general task of finding, recording
and examining material carriers of evidence.
Here, the relationship of the investigator with
material objects (things) is one-sided and is
carried out in the form of deliberate sensory
(organoleptic), direct or indirect cognition
(influence) by technical means (Stratonov,
2010, p. 148). That is, it can be argued that
the investigator's cognition can be either
independent or as a result of obtaining infor-
mation as a result of the direct use of techni-
cal means.

4. Implementation of the mechanism
of cognition by the investigator indirectly

The situation is somewhat different when
the investigator implements the mechanism
of cognition not personally, but indirectly,
which may occur when he/she gives instruc-
tions to other entities to carry out certain pro-
cedural actions. Moreover, this indirectness
can be incorporated a priori into the procedure
of delegation of powers.
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In fact, covert investigative (search) actions
are another type of investigator's means of cog-
nition. CISA are practically a prototype of oper-
ative-search actions, which previously, without
being available to the public, were aimed at meet-
ing the social need for security (which is reflected
in the rights and legitimate interests violated
(or possibly violated) as a result of a criminal
offence). Moreover, the subject matter of regu-
latory framework for operative-search activities
did not fully cover the social need for freedom, as
rights and legitimate interests may also be violated
in the course of operative-search activities. This
imbalance allowed for arbitrariness on the part
of operational units' employees during any cov-
ert actions (Loskutov, 2016, pp. 129-130), as by
carrying out “secret” operative-search actions on
rather abstract grounds, in relation to an indefi-
nite number of persons, without periodic judicial
control, operational units' employees were able to
restrict the rights and legitimate interests of citizens
(Loskutov, 2016, p. 130). The institution of CISA
has partially resolved this issue, as well as ensured
the possibility of using data obtained practically
during the course of the OSA in criminal proceed-
ings (Loboiko, 2012, p. 156).

However, the institution of CISA in criminal
proceedings alone cannot ensure absolute effec-
tiveness in the fight against crime. The use of CISA
as a means of criminal procedural proving requires
constant improvement of the effectiveness of their
organisation and tactics, as well as procedural
guarantees of the legality of their conduct (Serhie-
ieva, 2017, p. 57).

In practice, several blocks of CISA can be
distinguished in terms of their possible usage by
the investigator in the process of cognition:

— CISA, which the investigator can conduct
independently without instructing operational
units and independently perceive the information
received (direct cognition) (for example, when
collecting information from telecommunication
networks);

— CISA, which the investigator can conduct
by instructing operational units, but according to
the mechanism of conducting, can independently
perceive the information received (direct cogni-
tion) (for example, audio, video control of a per-
son, place);

— CISA that an investigator can conduct by
instructing operational units, but cannot inde-
pendently perceive the information received (indi-
rect cognition), as the information is received by
operational units and then, through their subjective
perception, provide to the investigator (e.g., sur-
veillance of a person, city, thing; covert inspection
of publicly inaccessible places, housing or other
property of a person).

The departmental regulations (of the MIA
and the SSU) do not consider the possibility

of conducting CISA independently by the inves-
tigator, while the investigator is considered only
as an “initiator”, that is, the gaps in the law were
filled by the developers of departmental regulations
of the MIA and the SSU, who referred to the actors
of cognition only as operational officers, depriving
the investigator of the opportunity to personally
implement the possibilities of cognition, the basis
of which is laid down in the CPC of Ukraine.

In addition, there are a number of CISA (e.g.,
establishing the location of a radio electronic
device), procedural actions, various types of meas-
ures to ensure criminal proceedings (in particular,
temporary access to things and documents), provi-
sional seizure of property, property attachment are
those aimed at collecting and preserving evidence
(Shylo, 2013, p. 357), which essentially means
that they are cognitive means of the investiga-
tor), which do not have direct cognitive content.
The list of means that may be used in the course
of conducting CISA also includes pre-identified
(marked) and fake (imitation) means. According
to Article 273 of the CPC of Ukraine, such means
may be used exclusively for solving the tasks
of criminal proceedings by the decision of the head
of the pre-trial investigation body, the prosecutor.
For this purpose, it is allowed to produce and use
specially made things and documents, and to cre-
ate specially formed enterprises, institutions,
and organisations (Vatral, 2017, p. 53). These
instruments cannot be recognised as means of cog-
nition of the investigator, because by using them,
the investigator does not directly learn anything
in the criminal proceedings, but they are used to
ensure the conduct of CISA (and the actual effec-
tive cognition of the crime event in this way) by
operational units.

The ability of the investigator to use infor-
mation obtained through confidential cooperation
(Article 275 of the CPC of Ukraine) is sceptically
perceived as a means of cognition in criminal
proceedings, since this means was provided to
the investigator by law without specifying, who is
an actor of confidential cooperation, who directly
receives information relevant to criminal proceed-
ings, how it is documented, etc. (Pohoretskyi,
Serhieieva, 2014, pp. 188-196), while all work
with confidants is the responsibility of operational
units. Therefore, their use as a means of cognition
in criminal proceedings is also indirect.

The solution of the tasks of criminal proce-
dure is directly dependent on the means of cogni-
tive activities of the investigator. Means of crimi-
nal procedural cognition are used exclusively for
detection, investigation and prevention of crimes
and establishment of the truth in criminal proceed-
ings. Means of operational and search activities
are aimed only at detecting and recording signs
(traces) of crimes, so their cognition is important
for the results of the pre-trial investigation but can
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be considered a cognitive activity of the investiga-
tor only indirectly.

3. Conclusions

Means of cognition of the investigator in
criminal proceedings are investigative (search)
actions, certain covert investigative (search)
actions, certain measures to ensure criminal
proceedings, by which the investigator performs
cognitive activities regarding the circumstances
of a criminal offence in a particular criminal pro-
ceeding, and then this is considered to be “direct
cognition”. Operative-search actions and search
measures cannot be means of direct cognition
of the investigator in criminal proceedings,
since they are carried out by special actors
(operational units) before the criminal proceed-
ings are initiated. Partially (in case of necessity
to search for a person, establish the location
of property, funds, etc.), when this compe-
tence of operational units is exercised on behalf
of the investigator (including through CISA),
the investigator has the opportunity to use
the information obtained in the process of cog-
nition — in this case, it is considered to be “indi-
rect cognition”. The results of operative-search
activities carried out with the use of legal means
of the investigator’s cognitive activities may be
used as evidence in criminal proceedings, pro-
vided that operative-search activities are car-
ried out in accordance with the rules set out in
the CPC of Ukraine and the Law of Ukraine
“On Operative-Search Activities”.
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IHCTPYMEHTHU ONIEPATHBHO-PO3IIIYKOBOI IAJIbHOCTI
AK 3ACObBHM NNISHAHHA B KPUMIHAJIBHOMY IIPOBA/IGRKEHHI

Anotanis. Mema. Mera cratTi — BUOKpeMUTH Oe3I0CepeHi i omocepenkoBani 3acobu Ii3HAHHS
CJI[Y0TO B KPUMiHAJIBHOMY HPOBA/IKEHHI, a TAKOK BUHAYMTH CEpejl HUX Miclie iHCTPYMEHTIB ollepaThB-
HO-PO3IIYKOBOI AisTTbHOCTI. Pe3yavmamu. Y cTaTi 3a3Ha4eHO, O BUPIINIEHHS 3aBaHb KPUMiHATBHOTO
npoiiecy repe0yBa€ B IPsIMiil 3aJIeKHOCTI Bijl 3ac006iB Mi3HABAJIBHOI AiSIBHOCTI ciifuoro. 3acobu Kpu-
MiHQJIbHO-TIPOIIECYAIbHOTO Ii3HAHHS BUKOPUCTOBYIOTHCS BHHSATKOBO [l PO3KPUTTS, PO3CJilyBaHHS
Il TIoTIepe/IPKEeHHs 3/I0YMHIB | BCTAHOBJIEHHS ICTUHU B KPMMIHAIBHOMY CYAOUUHCTBI. 3ac00M OlepaTuB-
HO-PO3IITYKOBOi, MOMIYKOBOI islIbHOCTI MAIOTh HA MeTi TiJIbKU BUABJIEHHS Ta (ikcailiio o3Hak (CJiiB)
3JIOUMHIB, TOMY iX Ti3HAHHS MA€ 3HAYEHHS JJIs Pe3YJILTaTiB J0CYI0BOTO PO3CJIi/lyBaHHs, ajie MOKe BBa-
JKATUCS TM3HABAIBHOIO MiAJIBHICTIO CJIT40TO TIMBKU OMOCEpPeAKOBaHO. Bucnoexu. 3acobaMy misHAHHS
CJIITYOTO B KPUMIHATBHOMY TPOBAIKEHHI € cJtifdi (PO3IIyKoBi) JIil, oKkpeMi HersiacHi ¢yl (po3Iiryko-
Bi) 11ii, OKpeMi 3axou 3abe3nedeHHsT KpUMiHAIBHOTO POBAKEHHS, IJIIXOM MTPOBEAEHHST IKUX CJITInit
BUKOHYE M3HABAJIBHY JAis/IbHICTH CTOCOBHO OOCTABUH BUYNHEHOTO KPMMIHAIBHOTO TIPABOIIOPYILEHHS il
4ac KOHKPETHOTO KPUMIHAIBHOTO TIPOBA/ZKEHH, 1 TOII I1e TIO3UIIOHYEThCS AK «Oe3M0cepeHE Mi3HAHHST».
[lo crocyeTbest OepaTHBHO-POIIYKOBHX, IONTYKOBHX 3aX0/(iB, TO BOHU He MOKYTh BUCTYIIATH 3ac0baMu
6e310cepeHbOro Mi3HAHHS CJIIY0T0 B KPMMIHAIBHOMY [IPOBA/KEHHI, OCKLIBKHU 31 HCHIOIOTHCS CIIeIliaib-
HUMU cy0'ekTamMu (OIePATHBHUM MiJPO3/IIaMHU) 0 TI0YATKY KPUMiHAIBHOTO MPOBA/KeHHs. TacTKOBO
(y pasi motpebu B IPOBEIEHHI PO3ITYKY 0COOH, BCTAHOBJIEHH] MiCIIe3HAXOKEHHS MaiiHa, KOIITiB TOIIO ),
y BUIIAJKY, KOJW IsT KOMIIETEHIisT OTIePATHBHUX TiPO3/ILIIB Peai3yeThCsl 3a JOPYYEHHSM CJITI0TO
(y TOMY YHCJI TISIXOM TIPOBEEHHS HErJIACHUX CJIiunX (PO3IIYKOBUX) i), UMl MAE MOKJIUBICTD
BUKOPHUCTATH OTPHMaHy iHGOPMAIIio y MPoIleci Mi3HAHHS — Y TAaKOMY BHIIQJKY Il TIO3UIIOHYETHCS SIK
«OTIOCepeIKOBaHe Ii3HAHHA». Pe3ysbraTi omepaTHBHO-PO3IIYKOBOI Ais/IBHOCTI, 3/IIICHEHOI 3 BUKOPHUC-
TaHHSAM NPABOBKX 3aCO0IB Mi3HABAILHOI AisIIBHOCTI CJIYOr0, MOKYTh OYTH BUKOPUCTAHI B KPUMIiHAJIb-
HOMY ITIPOB/UKEHHI 5K /IOKa3M 32 YMOBH 3/IiiCHEHHS OllePaTHBHO-PO3IILYKOBOI iJIbHOCTI 3 TIPaBUJIAMH,
BusHauennMu B KIIK Ykpainn ta 3akoni Ykpainu «IIpo onepatnBHO-pO3IMIyKOBY AisITBHICTDS.

Kmo4oBi cioBa: KpuMiHaibHe NPOBaKEHH s, OllePaTUBHO-PO3UIYKOBA [isJIbHICT, i3HAHHS, 3aC00H,
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POSITIVE FOREIGN EXPERIENCE
OF THE PROSECUTOR'S OFFICE
AND WAYS TO ADOPT IT FOR UKRAINE

Abstract. Purpose. The purpose of the article is to analyse the foreign experience of the prosecutor's
office and determine the areas for its implementation in Ukraine. Results. It is determined that there
are many achievements in the US legal system which could be used as a basis for borrowing the positive
foreign experience, such as: 1) development of prosecutorial self-government through the creation
of prosecutors’ associations of the same level in Ukraine; 2) prosecutors’ ability to provide legal advice
to other state bodies in Ukraine; 3) possibility to relate the concept of “moral and business qualities” in
Ukrainian legislation to such “recommendations” from legal practitioners, which would be a condition
for the selection of candidates for the positions of prosecutors; 4) so-called “solicitors” or “legal advisers”
provided for among court consultants; 5) prosecutors’ ability to formally practice law, except in cases
of representation in certain categories of cases, including criminal cases. Conclusions. It is concluded
that borrowing positive foreign experience of the prosecutor’s office is a quite appropriate way to improve
the legislation on the prosecutor’s office of Ukraine. It should be borne in mind that when drafting new
legislation, the domestic legislator often refers to the legislation of foreign countries to study foreign
experience and reproduce it in national legislation. Moreover, it is important to note that the Basic Law
established Ukraine's course towards European integration, and as a result, since the proclamation of this
course, new legal regulations have been undergoing the process of adaptation to European standards. In
other words, borrowing positive foreign experience of the prosecutor's office is not something new for
the national legislator, but rather represents a trend that is consistently implemented in the activities
of the legislator. Moreover, the study reveals that the prosecutor's office in each of the countries being
analysed has its own specificities, which could be adopted by the Ukrainian legislator, including changing
approaches to the position of the Prosecutor General, ensuring the election of prosecutors and giving
prosecutors additional functions and powers, expanding the functions of the Prosecutor General's Office
of Ukraine, including giving it the right to legislative initiative, etc. All these, in our opinion, could solve
the problems and shortcomings of the current legal regulation of prosecutorial activities in Ukraine being
analysed above in this paper.

Key words: Prosecutor General, position, experience, legal regulation, electoral legislation of Ukraine.

1. Introduction

In the context of  improving
the work of the prosecutor's office, it is of par-
ticular interest to study the experience of organ-
isation and activities of prosecutor's offices
and other bodies performing similar functions
in the EU member states and other countries,
where the organisation of prosecutor's offices is
a model for countries that develop like Ukraine.
Improvement of certain processes and phenom-
ena in society is impossible without compar-
ing the legal principles of interaction between
different legal systems and the results of their
development. The experience of foreign coun-
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tries is always perceived as a certain model for
borrowing, since the historical specificities
of the formation and development of a par-
ticular state contributed to its transition to
a qualitatively different level of the regulatory
framework. It should be noted that the level
of democracy is measured not by the most pro-
gressive provisions embodied in legislation, but
by the most realistic law enforcement, which
guarantees the protection of human and civil
rights in case of appeal to the court.

The literature review reveals that frequently
domestic researchers see further improvement
of prosecutorial activities in Ukraine in bor-
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rowing foreign experience of the prosecution
service, because, according to the experience
of recent decades, a large number of novelties
of the legislation on the prosecutor’s office have
been introduced with due regard to the models
of the prosecutor’s office functioning in foreign
countries. That is why the issue of positive
foreign experience of the prosecutor's office
and ways to adopt it for Ukraine is relevant for
our study.

The scientific and theoretical basis
of the foreign experience of prosecutorial activ-
ities requires an updated substantive analysis,
allowing for the adoption of Law of Ukraine
“On the Prosecutor's Office” No. 1697-V1I of 14
October 2014 (Law of Ukraine On the Prose-
cutor's Office, 2014) and the update of criminal
procedure legislation. Moreover, the creation
of an appropriate legal framework for inter-
action between prosecutors and other pub-
lic authorities in the context of using foreign
experience will have a significant impact on
Ukraine's compliance with its international
obligations in terms of reforming the prosecu-
tion service.

2. US Attorney's Office

Describing the Anglo-Saxon system of pros-
ecution, it should be noted that in the United
States, the prosecutorial functions are per-
formed by the Attorney General's Office. The
U.S. Attorney General is appointed by the Presi-
dentof the United States “by and with the advice
and consent of” the Senate, the upper house
of the U.S. Congress, as provided for in Article 2
of the U.S. Constitution (Maklakov, 1997) (the
same procedure is embodied in the Ukrainian
Law “On the Prosecutor's Office”). Accord-
ing to L.R. Hrytsaienko, the Attorney Gener-
al's Office performs both its own prosecutorial
functions and the functions of the Ministry
of Internal Affairs, counterintelligence, criminal
investigation and prison department. The US
Attorney General is directly subordinated to
the Federal Bureau of Investigation. The Attor-
ney General is also responsible for representing
the interests of the US government in the US
Supreme Court and other courts, including
abroad (Hrytsaienko, 2013). The US attorney
service is not characterised by strict centrali-
sation and subordination. Local attorneys gen-
eral are not subordinate to the State Attorney
General, and the latter is also not subordinate to
the US Attorney General (elected by the local
population for a term of 4 years). However,
the federal attorneys' service is centralised.
The attorneys that are part of the federal ser-
vice are subordinate to the US Attorney Gen-
eral but have autonomy in making and imple-
menting many decisions (Khmelevskyi, 2013).
Therefore, we can state that the federal level

of the US attorney service is characterised by
clear subordination, while the regional level is
characterised by coordination. We believe that
this is a feature of the US federal system and,
since Ukraine is a unitary state, such proposal
would not be appropriate.

At the level of relations between States,
the activities of the attorneys' service are coor-
dinated by the National Association of Dis-
trict Attorneys (NADA) in order to achieve
the maximum level of cooperation (the devel-
opment of prosecutorial self-government was
not typical for Ukraine for a long time). The
National Association of Attorneys General
(NAAG) brings together state attorneys gen-
eral and the US Attorney General. They hold
annual conferences, organise committee meet-
ings on various aspects of law enforcement,
publish bulletins, a journal, a kind of methodo-
logical guidelines “National Prosecution Stand-
ards”, etc. (Sukhonos, 2011). We believe that
the development of prosecutorial self-govern-
ment should be reflected in the Ukrainian legal
system. The relevant provisions are already part
of the national legislation, in particular, Section
VIII of Law of Ukraine “On the Prosecutor’s
Office” No. 1697-VII of 14 October 2014 (Law
of Ukraine On the Prosecutor's Office, 2014)
regulates the issue of prosecutorial self-gov-
ernment. The highest body of prosecutorial
self-government is the All-Ukrainian Confer-
ence of Prosecutors, which is empowered to
appoint members of the Council of Prosecutors
of Ukraine (the body that conducts discipli-
nary proceedings against prosecutors); approve
the Code of Professional Ethics and Conduct
of Prosecutors and the Regulation on the Coun-
cil of Prosecutors of Ukraine; adopt the Regula-
tions on the Procedure of the Council of Pros-
ecutors of Ukraine; address public authorities
and their officials with proposals on solving
issues of the prosecution service; consider other
issues of prosecutorial self-government. How-
ever, similar to the American one, it would be
worthwhile to establish a Ukrainian National
Association of Prosecutors as an analogue
of the National Association of Attorneys Gen-
eral. It should be borne in mind that the regular
all-Ukrainian conference of prosecutors is con-
vened by the Council of Prosecutors of Ukraine
once every two years, while the National Asso-
ciation of Attorneys General is a permanent
self-governing body. The association confer-
ences are convened once a year, but the rest
of the time the associations carry out activities
aimed at protecting the rights and interests
of prosecutors. In its turn, the all-Ukrainian
conference of prosecutors is convened quite
rarely, or only when necessary. That is why,
in our opinion, it would be advisable to cre-
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ate a National Association of Prosecutors in
Ukraine as a permanent supreme body of pros-
ecutorial self-government, which would have
much broader powers than the All-Ukrainian
Conference of Prosecutors.

To this end, we propose the following
amendments to the current legislation:

A. Amend Article 67
of Law of Ukraine “On the Prosecutor’s Office”
No. 1697-VII of 14 October 2014 (Law
of Ukraine On the Prosecutor's Office, 2014)
and to formulate its content as follows:

“Article 67. National Association of Prose-
cutors.

1. The highest body of prosecutorial
self-government is the National Association
of Prosecutors.

The National Association of Prosecutors is
a permanent body of prosecutorial self-govern-
ment.

2. The National Association of Prosecutors:

1) holds all-Ukrainian conferences of pros-
ecutors;

2) organises meetings of the committees
of the National Association of Prosecutors;

3) performs other functions in accordance
with the current legislation”;

B. Supplement Law of Ukraine “On
the Prosecutor's Office” No. 1697-VII
of 14 October 2014 with Article 67-1 and dupli-
cate in its content the provisions of the current
Article 67 of Law of Ukraine “On the Prosecu-
tor's Office” No. 1697-VII of 14 October 2014
(Law of Ukraine On the Prosecutor's Office,
2014);

C. Adopt a special provision to regulate
the activities of the National Association
of Prosecutors.

Therefore, there is a high level of coopera-
tion in the US prosecutor's office and a signifi-
cant amount of authority is vested in the pros-
ecutor's office. However, it should be noted
that the general list of attorneys' functions
includes the following: 1) criminal prosecu-
tion of persons who have committed criminal
offences; 2) legal advice to the government
of the country, individual states, and other
executive authorities; 3) representation in
court of the interests of the federal govern-
ment and state administrations in various
fields; 4) enforcement of laws; 5) participa-
tion in legislative and judicial rule-making;
6) coordination of criminal prosecution bodies;
7) participation in the formation of the judi-
ciary (Khmelevskyi, 2013). For comparison,
in Ukraine, the powers of prosecutors include
maintaining public prosecution in court; repre-
senting the interests of a citizen or the state in
court; and supervising compliance with the law
by bodies conducting operational and investi-
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gative activities, inquiries, and pre-trial inves-
tigations; supervision over the observance
of laws in the execution of court decisions
in criminal cases, as well as in the applica-
tion of other coercive measures related to
the restriction of personal freedom of citizens
(Law of Ukraine On the Prosecutor's Office,
2014). Having analysed such a wide range
of powers, we believe that in Ukraine prose-
cutors should be empowered to provide legal
advice to other state bodies. We believe that
such a practice would improve the interac-
tion of the prosecutor's office with other state
authorities and local self-government bodies.

When acting as a legal adviser to the federal
government, the governor or the administra-
tion of local executive authorities, the attorney
advises them on a wide range of law applica-
tion issues and on the legal aspects of political
decisions. Formalised as an official document,
the opinion of the attorney general, although
recommendatory in nature (and in this sense has
much in common with the submission of a pros-
ecutor in Ukraine), is usually implemented by
the relevant administrative services. Perform-
ing the function of representing the interests
of the relevant executive authorities, the Pres-
ident and the Government, the attorneys pre-
pare, file and maintain lawsuits in court on
a wide range of civil legal relations (Hryt-
saienko, Sereda, Yakymchuk, 2010). In order
to implement this practice in Ukrainian legisla-
tion, we believe that the following amendments
to the current legislation of Ukraine would be
appropriate:

1) Supplement Section IV of Law of Ukraine
“On the Prosecutor's Office” No. 1697-VII
of 14 October 2014 [298] with another article
as follows:

“Article 27: Provision of Legal Advice to
Other State Bodies.

1. The prosecutor shall provide legal advice
to other state bodies on law application or other
legal matters.

2. The legal advice of the prosecutor shall
be provided in response to a written request
executed and submitted in accordance with
the procedure established by law.

3. The response to a written request is pro-
vided in the form of an official document and is
advisory in nature”;

2) Bring the content
of Law of Ukraine “On the Prosecutor's Office”
No. 1697-VII of 14 October 2014 (Law
of Ukraine On the Prosecutor's Office, 2014) in
line with these amendments;

3) Adopt standard forms for a written
request to the prosecutor on law application
issues and for the prosecutor's response to
a written request.”
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U.S. prosecutors investigate crimes under
federal law (treason, espionage, terrorism,
crimes related to crossing U.S. and state bor-
ders, federal property, bank robbery — Congress
has recognised this crime as a federal offence).
District prosecutors are responsible for cases
under state law, i.e. the bulk of crimes (approx-
imately 90% of cases) (Hrytsaienko, Sereda,
Yakymchuk, 2010). Interestingly, attorneys
are allowed to engage in private practice of law
to the extent that it does not contradict their
powers and except for representation in crim-
inal cases. Moreover, unusual for the Ukrain-
ian legal understanding are the requirements
for a candidate for the position of prosecutor.
The review of the US Constitution (Maklakov,
1997) reveals that it is mandatory to be a mem-
ber of an association of lawyers (notaries, attor-
neys, prosecutors, judges), which immediately
guarantees language skills and legal education.
In the United States, a residency requirement
and a good reputation in the community are
set for applicants to the bar, which is confirmed
by letters of recommendation. It seems that
the concept of “moral and business qualities”,
which appears in Ukrainian law, could also be
related to such “recommendations” from legal
practitioners. In addition, the salary of prosecu-
tors in Ukraine does not allow them to actually
engage in this type of activity only, and it would
be logical to allow them to practice representa-
tion in courts in some cases as lawyers, provided
there is no conflict of interest with their main
occupation.

In addition, it should be noted that
the Attorney General's function of represent-
ing the executive branch in courts is dele-
gated to the Solicitor General of the United
States — the third official (after two deputies).
The Solicitor General is appointed by the Pres-
ident on the recommendation of the Attorney
General and approved by the Senate (William
Burnham, Introduction to the Law and Legal
System of the United States, 4th ed., 2006). The
Solicitor General is also entitled to intervene in
proceedings before any federal court of appeal,
including the Supreme Court, on his own initi-
ative and at the direction of the Supreme Court
itself (literally, as a “friend of the court” — a spe-
cialist, legal adviser). Without being a party,
a solicitor as a “friend of the court” receives
permission from the court to enter into
the proceedings and present his or her opin-
ions. Due to the growing volume and complex-
ity of the state's functions, the number of cases
in which the Solicitor General's Office acts as
a party or a legal expert in court is constantly
growing (William Burnham, Introduction to
the Law and Legal System of the United States,
4th ed., 2006). Obviously, as a specialist, a solic-

itor provides great assistance to the court by
providing information that is crucial to the case.

The human rights function implies
the attorneys' office prosecution of perpetrators
of crimes. In addition, the attorneys are empow-
ered to open criminal proceedings, investigate
crimes, conduct inspections, prosecute, and sup-
port the prosecution in court.

Therefore, we can state that the US attor-
ney service functions as a comprehensive
public authority that performs representa-
tive, controlling, investigative, supervisory,
advisory, and procedural functions. Attorneys
are respected persons in the US civil society,
and consequently they are subject to particu-
larly important requirements.

Therefore, the above analysis enables to
state that there are many achievements in
the US legal system which could be used as
a basis for borrowing the positive foreign expe-
rience such as:

1) Development of prosecutorial self-gov-
ernment through the creation of prosecutors'
associations of the same level in Ukraine;

2) Prosecutors’ ability to provide legal
advice to other state bodies in Ukraine;

3) Possibility to relate the concept of “moral
and business qualities” in Ukrainian legisla-
tion to such “recommendations” from legal
practitioners, which would be a condition for
the selection of candidates for the positions
of prosecutors;

4) So-called “solicitors” or “legal advisers”
provided for among court consultants;

5) Prosecutor’ ability to formally practice
law, except in cases of representation in certain
categories of cases, including criminal cases.

With regard to prosecutorial activities in
the UK, it should be noted that traditionally,
prosecution in England has been carried out
by the Crown Prosecution Service since 1985,
the main function thereof has been to support
prosecution at all levels, as well as in some cases
to initiate criminal proceedings and partici-
pate in their investigation (Crown Prosecution
Service: Effective use of Magistrates' Court
Hearings, 2006). In other words, the analogue
of the UK prosecutor's office performs exclu-
sively the function of supporting public prose-
cution. In this context, as we have established
above, Law of Ukraine “On the Prosecutor’s
Office” No. 1697-VII of 14 October 2014 (Law
of Ukraine On the Prosecutor's Office, 2014)
provides prosecutors of Ukraine with a much
wider range of powers.

In England and Wales, other law enforce-
ment (governmental) agencies also have
the power to prosecute. Furthermore, they carry
out police and prosecution functions simultane-
ously, which is considered one of the paradoxes
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of the modern English justice system, which
requires the separation of these functions (Sta-
ple, 2019). However, due to the dominance
of the Crown Prosecution Service, this does not
matter in principle.

Similar to the Attorney General, who is
the highest official for all English (and Brit-
ish) attorneys, English criminal prosecutors
(employees of the Crown Prosecution Service)
are part of the advocate (juridical) social class,
which effectively unites all lawyers. There-
fore, it is quite acceptable and widespread in
England and Wales to have private barristers
instructed by the Crown Prosecution Service
but not employed by it to support the public
prosecution in the higher courts (Wyngaert,
1993). Since the system of “barrister-solicitor”
is not peculiar to Ukraine as such, it would be
worth initiating the option of consultation
days for lawyers with prosecutors. Such inter-
action would improve both the conditions
for ensuring human and civil rights in court
and the conditions for supporting public pros-
ecution. Moreover, it should be considered that
such consultations should not be one-sided but
should be reciprocal. In our opinion, in order to
implement such a practice in Ukrainian legisla-
tion, it would be advisable to introduce the fol-
lowing amendments to the current legislation
of Ukraine:

1) In view of the previously proposed
amendments to the legislation, to supplement
Section IV of Law of Ukraine “On the Prosecu-
tor's Office” No. 1697-VII of 14 October 2014
with an article as follows:

“Article 28. Provision of Legal Advice to
Advocates.

1. The prosecutor shall provide legal advice
to advocates on law application on the days
determined by his/her working schedule.

2. The legal advice of the prosecutor shall be
provided in response to a written request drawn
up and submitted by the advocate in accordance
with the procedure established by law.

3. The response to the written request shall
be provided by the prosecutor personally within
the time limits specified in his/her work sched-
ule. In addition, the advocate's consulting may
be reciprocal;

2) Bring the content
of Law of Ukraine “On the Prosecutor's Office”
No. 1697-VII of 14 October 2014 (Law
of Ukraine On the Prosecutor's Office, 2014) in
line with these amendments;

3) Adopt standard forms for a written
request from a lawyer to a prosecutor for legal
advice.”

Another significant component of the UK
prosecution service is the Attorney General
of the United Kingdom, which has a special
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legal status. On the one hand, he/she has
a status equal to that of a member of parlia-
ment (without the right to join the Cabinet
of Ministers), i.e. he/she is a political figure.
On the other hand, he/she is a lawyer (barris-
ter) who heads the community of advocates
(barristers and solicitors). That is why his/her
“prosecutorial” powers include representation
of exclusively government interests in crim-
inal and civil courts (i.e. he cannot be a law-
yer in private practice, unlike US attorneys)
(Crown Prosecution Service: Effective use
of magistrates court hearings, 2006). Relying
on an analysis of the provisions of the Queen's
Acts, in criminal cases, the Attorney General
represents the interests of the state in the form
of supporting the prosecution in court on behalf
of Her Majesty's Government in cases of par-
ticular importance to society (for example, in
cases of especially dangerous state offences).
In civil cases, it takes the form of appearing in
court as a plaintiff (due to the special signifi-
cance of the case for society) or a defendant (in
the case of claims against the government). In
addition, the Attorney General has the right to
refuse (apply for) criminal prosecution or to file
a lawsuit in court (Wyngaert, 1993). Therefore,
we believe that this legal state of affairs in devel-
opment of prosecutorial relations served as
a basis for distinguishing the peculiarity, “dual-
ity” of the prosecution system in the UK. It
should be considered that there are no district
attorneys in the UK. There are only the Attor-
neys General for England, Wales and Northern
Ireland.

Therefore, we can state that the experience
of establishing and defining prosecutorial activ-
ities in the UK suggests the following ways
of borrowing foreign experience for Ukraine:

1) Requirements for the position of the Pros-
ecutor General should be enforced in terms
of participation of the respective candidate in
the prosecutorial self-government bodies;

2) It would be worthwhile to initiate
the possibility of mutual consultation days for
lawyers with prosecutors.

3. Prosecutor's offices in post-Soviet
states

The study of foreign experience of the reg-
ulatory framework for the prosecutor's office in
post-Soviet states enables to identify certain
specific features of such framework. For exam-
ple, these countries are in fact close to Ukraine
in terms of their traditions, social composi-
tion of society, understanding of the problems
of the transition period we are currently expe-
riencing, which makes it possible to compare
individual state institutions (prosecution sys-
tems), analyse the shortcomings and advan-
tages of their development, and introduce
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the best in the process of building our statehood
(Hrytsaienko, 2013). It should be noted that
the Constitution of Ukraine (1996) defines
the prosecutor’s office as an independent branch
of government. The same position is reflected
in the constitutions of Kyrgyzstan, Tajikistan,
Turkmenistan and Uzbekistan. The Consti-
tution of Georgia in its Article 91 explicitly
refers to the prosecutor's office as an “institu-
tion of the judiciary” (Okunkov, Oksamyitnyiy,
Buloshnikov, 2001).

LR. Hrytsaienko argues that only
the functions of commencing criminal prose-
cution and supporting public prosecution in
court are universal for the prosecutor's offices
of Azerbaijan, Turkmenistan, Kazakhstan, Geor-
gia, Moldova, Armenia, Tajikistan, Kyrgyzstan
and Uzbekistan (Hrytsaienko, 2013). We con-
sider the experience of Georgia, Kyrgyzstan,
Moldova, and Turkmenistan in vesting the pros-
ecutor with the function of investigating crim-
inal offences independently and with the par-
ticipation of pre-trial investigation bodies to be
positive. It is also interesting that the legislation
of Azerbaijan, Armenia and Georgia allocates
the function of procedural guidance to the pre-
liminary investigation.

Interestingly, prosecutorial supervision
over the legality of court decisions (in the broad
sense) usually involves the possibility of appeal-
ing against them to a higher court. This function
is a direct extension of the procedural powers
of the prosecutor in all types of legal proceed-
ings and is therefore enshrined in the con-
stitutions and laws of many states, including
Armenia, Azerbaijan, Kazakhstan, Kyrgyzstan,
Turkmenistan and Uzbekistan. However, it
is not mentioned in the Law of Ukraine “On
the Prosecutor's Office” (2014).

We believe that the experience of post-So-
viet states in enshrining the prosecutor's
protest, which is not currently envisaged in
Ukraine, is positive. It would also be advisable
in Ukraine, as provided for in the constitutions
of most CIS states, to provide the Prosecutor
General's Office with the right of legislative
initiative. To do this, it is necessary to amend
the current legislation of Ukraine:

1) Article 93 of the Constitution of Ukraine
should be amended to read as follows:

“Article 93. The right of legislative initia-
tive in the Verkhovna Rada of Ukraine shall
be vested in the President of Ukraine, people’s
deputies of Ukraine, the Cabinet of Ministers
of Ukraine and the Prosecutor General.

Draft laws identified by the President
of Ukraine as urgent are considered by the Ver-
khovna Rada of Ukraine out of turn.”

2) Part 1 of Article 9
of Law of Ukraine “On the Prosecutor's Office”

No. 1697-VII of 14 October 2014 (Law
of Ukraine On the Prosecutor's Office, 2014)
should be amended as follows:

“1. The Prosecutor General:

[...] 93) submits draft laws to the Verkhovna
Rada of Ukraine in accordance with the require-
ments of the Rules of Procedure of the Verk-
hovna Rada of Ukraine [...].”

3) Part 1 of Article 89 of Law of Ukraine
No. 1861-VI On the Rules of Procedure
of the Verkhovna Rada of Ukraine of 10 Feb-
ruary 2010 (Law of Ukraine On the Rules
of Procedure of the Verkhovna Rada of Ukraine,
2010) should be amended as follows:

“1. The right of legislative initiative in
the Verkhovna Rada of Ukraine shall be vested
in the President of Ukraine, the People's Dep-
uties of Ukraine, the Cabinet of Ministers
of Ukraine and the Prosecutor General [...].

The review of foreign legislative acts
of post-Soviet states in terms of defining
the functions of the prosecutor's office reveals
that it performs the following functions: sup-
port of public prosecution, supervisory pow-
ers in places of detention and over operational
and investigative activities, support of prosecu-
tion in court, general supervision over the obser-
vance of laws. With regard to the latter, it
should be noted that post-Soviet countries are
gradually removing this power of the prosecutor
from national legislation. At present, the super-
visory function of the prosecutor's office in rela-
tion to the preliminary investigation has indeed
become true to its name, and the prosecutor has
lost not supervisory but controlling powers.

Therefore, due to the fact that Ukraine has
acquired the status of a European state, it can
be argued that, compared to others, our coun-
try has made several steps forward, including
the democratisation of the criminal process
and optimisation of the functions of the pros-
ecutor's office. Considering the above, we can
identify the following ways for Ukraine to bor-
row positive foreign experience of post-Soviet
states:

1) Vest the prosecutor with the function
of investigating criminal offences independently
and with the participation of pre-trial investiga-
tion bodies;

2) Expand supervisory powers in terms
of control over the legality of court decisions;

3) Grant the Prosecutor General's Office
the right of legislative initiative.

It should be noted that above we pointed
out that the election of the Prosecutor General
in Ukraine could solve many of the existing
problems. In particular, the Prosecutor Gen-
eral will be free from political influence from
the President of Ukraine, and his or her tenure
will not depend on the decisions of the Verk-
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hovna Rada of Ukraine. In order to implement
this experience in Ukraine, it is necessary, first
of all, to adopt the Law of Ukraine “On Election
of the Prosecutor General”. The electoral legis-
lation of Ukraine can be used as a basis for such
a legal regulation.

Interestingly, the Chinese prosecutor's
office has been quite active in the fight against
corruption. For example, in 2013, China con-
ducted an active campaign to combat corrup-
tion and bureaucracy, led by the new leadership
of the country and the Communist Party. In
the first 11 months of 2014, Chinese prosecutors
investigated nearly 37,000 officials suspected
of corruption. Chinese prosecutors suggest that
these officials were involved in 2,7236 cases
of bribery, of which more than 80% were deemed
serious. In 12,824 cases of bribery, the amounts
involved were more than 5,510 million yuan
($910,600,000) (Website of the Multimedia
Platform of Ukraine “Ukrinform”, 2020).

Therefore, we can state that the People's
Republic of China, despite the dominance
of the communist system, has a positive expe-
rience of the prosecutor's office, which Ukraine
lacks. In particular, in terms of fighting
and combating corruption, the Chinese prose-
cutor's office has achieved considerable success.
Ukraine is now striving for this format.

Therefore, the following ways of borrowing
the positive experience of the People's Repub-
lic of China in the regulatory framework for
the prosecution service can be identified:

1) Election of prosecutors;

2) Legal incentives for active anti-corrup-
tion activities;

3) The ability to control the legality of court
decisions.

4. Conclusions

Therefore, in the course of the study, we
found that borrowing positive foreign expe-
rience of the prosecutor’s office is a quite
appropriate way to improve the legislation on
the prosecutor’s office of Ukraine. It should
be borne in mind that when drafting new leg-
islation, the domestic legislator often refers to
the legislation of foreign countries to study
foreign experience and reproduce it in national
legislation. Moreover, it is important to note
that the Basic Law established Ukraine's course
towards European integration, and as a result,
since the proclamation of this course, new legal
regulations have been undergoing the process
of adaptation to European standards. In other
words, borrowing positive foreign experience
of the prosecutor's office is not something new
for the national legislator, but rather repre-
sents a trend that is consistently implemented
in the activities of the legislator. In other
words, borrowing positive foreign experience
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of the prosecutor's office is not something new
for the national legislator, but rather represents
a trend that is consistently implemented in
the activities of the legislator.

Moreover, the study reveals that the prose-
cutor's office in each of the countries being ana-
lysed has its own specificities, which could be
adopted by the Ukrainian legislator, including
changing approaches to the position of the Pros-
ecutor General, ensuring the election of prose-
cutors and giving prosecutors additional func-
tions and powers, expanding the functions
of the Prosecutor General's Office of Ukraine,
including giving it the right to legislative initi-
ative, etc. All these, in our opinion, could solve
the problems and shortcomings of the current
legal regulation of prosecutorial activities in
Ukraine being analysed above in this paper.
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MMO3UTUBHUMN 3APYBIKHUM JOCBII AISSJAbHOCTI IPOKYPATYPH
TA IIJIAXHA HOTO 3ANIO3UYEHHS 115 YKPATHA

Awnoranis. Mema. Meta crarTi nossrac B aHaIisi 3apyOisKHOTO AOCBiy AisJIBHOCTI IPOKYpaTypH
Ta BU3HAYEHHI HANpPAMIB ioro samposajpkenns B Ykpaini. Pezyasmamu. Busnaueno, mo y mpaBosiit
cucremi CIIIA ichye myske 6arato 3700y TKiB [JIs 3a03MYEHHS TAKOTO TIO3UTHBHOTO 3apyOiKHOTO J0CBi-
ny: 1) po3BUTOK MPOKYPOPCHKOTO CAMOBPSIAYBAHHS Yepe3 CTBOPEHHS B YKPAiHi acolialliil TpoKypopiB
0ftHOTO PiBHs; 2) B YKpaidi moTpiGHO 6yJi0 6 HaAiIuTH IIPOKYPOPIB OBHOBAKEHHSM HAJIaBaTH IOPUAMYHI
KOHCYJIBTAILi] IHIIUM JIep;KaBHUM OpraHaM; 3) MOHSATTSI «MOPAJIbHO-/ITIOBI SKOCTi», sike (Birypye a ykpa-
THCHKOMY 3aKOHOZIABCTBI, TAKOK MOIJIO O MPUB'A3yBATHCA 10 TaKUX <«PeKOMEHAAIii» Bij Koja 1opuc-
TIB-IIPAKTUKIB, sIKi Gysin 6 yMOBOW 1000PY KaHAMAATIB HA MOCAAM MPOKYPOPIB; 4) nepeadaunTtu cepei
KOHCYJIBTAHTIB CY/IiB TaK 3BaHUX COJIICUTOPIB, a0 PaHUKIB 3 MPABOBUX IUTAHb; 5) CJIiJ MepeadaunTH
MOKJIMBICTh TPOKYPOPCHKUX TPAIliBHUKIB (hOPMATbHO 3aliMaThCs M aJBOKATCHKOIO MPAKTHUKOIO, KPiM
BUIA/IKIB MPEJICTABHUITBA B OKPEMUX KaTEropisX CIpaBs, 30KpeMa KpuMiHaabuux. Bucnoexu. 3pobie-
HO BUCHOBOK, II[0 3aII03UY€HHsI TIO3UTUBHOTO 3apyOisKHOTO JIOCBIY AiSUIBHOCTI IIPOKYPATYPH € IiTKOM
JOIITTBHUM TIJIIXOM [IJIS1 B/IOCKOHAJIEHHST 3aKOHOJABCTBA 1IPO IIPOKYpaTypy Ykpainu. Bapto BpaxoBysa-
TH Te, IO BITYM3HAHMI 3aKOHOZABEIb ITijl 4ac PO3POOKM HOBOTO 3aKOHONABCTBA JOCUTDH YacTO 3BEPTa-
€ThCS JI0 3aKOHOJABCTBA iHO3EMHUX IEPsKaB [JISA TOCIIFKEHHS 3apyOiKHOr0 JOCBiy i HOTO BiATBOPEHHS
B aKTax HAI[IOHAIBHOTO 3aKOHOAABCTBA. TAKOXK BaXKJIMBO 3a3HAUMTH Te, 10 OCHOBHNM 3aKOHOM 6yJI0
BCTQHOBJIEHO KypC YKpPaiHU /I0 €BpOiHTeTrpailii, i, K HACJI/IOK, 3 MOMEHTY ITPOTOJIONIEHHS I[bOTO KYyPCY
HOBI aKT! 3aKOHOZ[ABCTBA TPOXOJISATH IPOIIECH AIATITAIIT 110 EBPOIEHChKUX cTanAapTiB. To6To 3amosmyeH-
HsI TO3UTUBHOTO 3apyOi’KHOTO OCBI/Y [isIBHOCTI IPOKYPATYPH HE € YNMOCh HOBUM /IS BITYU3HSHOTO
3aKOHOZIABILA, A PAJIIIE SABJISIE COO0I0 TEHEHIIIIO, KA CTabiIbHO 3HAXOANTD CBOIO Peasisamiio B AisIbHOCTI
3aKOHO/ABIIS. TaKOXK TOCIIPKEHHS 3ACBiIYUIIO, IO [MisJIbHICTD TPOKYPATYPH B KOKHIl TpoaHai3oBaHiii
HaMU KpaiHi Mae CBOi 0cOOMMBOCTI, sIKi 0yJI0 6 JOIIINIBHO 3aII03UYNTHU BITYU3HAHOMY 3aKOHO/IABIIO, @ caMe
3MIHUTH MiAXOAU [0 T0caiu leHepasbHOro MPOKYypopa, 3abesneunTu BUOOPHICTH 1OCa IIPOKYPOPIB
i HAIINTY TIPOKYPOPIB OAATKOBUMU (DYHKIISIMU Ta TIOBHOBAXKEHHAMMU, po3muput GyHkiti lenepasb-
HOI TIPOKypaTypu YKpaiHu, 30KpeMa HaIiITUTH ii TPaBOM 3aKOHOJIABYO] iHII[IaTHBY TOIIO. Yce HaBefleHe,
Ha HAIy IYMKY, MOTJIO GV BUPIIIMTH IIPOAHATI30BaHI HAMK paHilie B 11iil po6oTi IpobIeME Ta HEJOMKH
YUHHOTO MPABOBOTO PETYJIIOBAHHS ITPOKYPOPCHKOI isSIBHOCTI B YKpaiHi.

Kiouogi ciroBa: lenepanbHitii TpoKypop, TTOCaIa, I0CBi, HOPMATHBHO-TIPABOBHH aKT, BHOOPYE 3aKO0-
HOJIAaBCTBO YKpaiHU.
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