5/2023
ADMINISTRATIVE LAW AND PROCESS

UDC 3429
DOT https://doi.org/10.32849,/2663-5313/2023.5.09

Oleksii Kucher,

PhD in Law, Head of the State Regulatory Service of Ukraine, 9/11 Arsenalna street, Kyio, Ukraine,
postal code 01011, oleksii_kucher@ukr.net

ORCID: orcid.org/0000-0003-3742-2154

Kucher, Oleksii (2023). Theissue of harmonisation and differentiation of labour and administrative
law in the regulatory framework for liability for violation of labour legislation. Entreprencurship,
Economy and Law, 5, 58—62, doi https://doi.org/10.32849 /2663-5313/2023.5.09

THE ISSUE OF HARMONISATION

AND DIFFERENTIATION OF LABOUR

AND ADMINISTRATIVE LAW IN THE REGULATORY
FRAMEWORK FOR LIABILITY FOR VIOLATION

OF LABOUR LEGISLATION

Abstract. Purpose. The purpose of the article is to reveal the issue of harmonisation and differentiation
of labour and administrative law provisions in the regulatory framework for liability for violation of labour
legislation. Results. The article, relying on the analysis of scientific views of scholars and current legislation,
reveals the essence and content of disciplinary, material and administrative liability for violation of labour
legislation. The author focuses on how labour and administrative law provisions are harmonised in terms
of regulating liability for violation of labour legislation. The provisions of labour and administrative law
are differentiated in the context of the topic presented. It is determined that pecuniary liability is primarily
aimed at restoring the violated material right of an employee and /or employer in the event of actions and/
or omissions that resulted in the loss of material benefits by one of the parties to the labour relationship as
a result of unlawful actions of one of the entities. The specifics of this type of liability are as follows: first, it
is contractual in nature, as an agreement on liability is concluded between the employee and the employer;
second, both the employee and the employer may be subject to this type of liability; third, the limits of material
liability are clearly defined at the legislative level; fourth, its purpose is dual: on the one hand, it provides
for compensation for damage, and on the other hand, it protects employees from unjustified deductions
from their wages. Conclusions. It is concluded that the provisions of labour and administrative law in terms
of regulatory framework for liability for violation of labour legislation are consistent in terms of determining
the range of entities that may be subject to liability for committing offences in the field of public relations
under study. With regards to the differentiation between the provisions of these branches in the context
of the presented issues, it is due to the purpose of each type of liability: first, labour law mainly regulates
the liability of employees for violations of applicable labour laws and local regulations in the course of their
employment; meanwhile, administrative law regulates the liability of managers of enterprises, institutions
and organisations, as well as officials of public authorities who are parties to legal labour relations ; second,
sanctions that may be imposed on violators of labour laws are clearly differentiated, as well as a list of grounds
and conditions for the application of the latter; third, labour and administrative law provides for different
entities authorised to bring violators to a particular type of legal liability.
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1. Introduction

The effective functioning of labour relations
requires the proper functioning of legal liabil-
ity. However, in this context, it should be noted
that one of the important issues of modern sci-
ence is the problem of harmonisation and dif-
ferentiation between labour and administrative
law provisions regarding offenders’ legal liabil-
ity. Moreover, the degree and type of liability
for violations of labour legislation depends: first,
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on the entity that committed the offence; sec-
ond, on the legal status of the controlling actor;
third, on the nature and severity of the offence.

Some problematic issues of liability for vio-
lation of labour legislation have been consid-
ered in the scientific works by: O.M. Bandurka,
Yu.D. Batan, O.V. Dykyi, K.V. Kovalenko,
L.H. Koziatnyk, K.Yu. Melnyk, A.Yu. Podor-
ozhnii, I.LA. Rymar, N.M. Khutorian and many
others. However, despite a considerable number
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of scientific achievements, the legal literature
still does not resolve the issue of harmonisation
and differentiation between labour and admin-
istrative law in the regulatory framework for
liability for violations of labour legislation.

As a result, the purpose of the article is to
reveal the issue of harmonisation and differen-
tiation of labour and administrative law provi-
sions in the regulatory framework for liability
for violation of labour legislation.

2. Content of disciplinary and material
liability

Legal liability, in its most general sense, is
ameasure of state coercion regulated by legisla-
tive provisions that may be applied to a person
in the event of actions contrary to the applicable
law and which is manifested in the application
of measures to the offender that involve restric-
tions on of a personal and/or property nature.
In addition, it should be noted that the specifics
of legal liability directly depend on the provi-
sions of which branch of law it is regulated.

With regard to the issues presented in
this study, the specifics of the labour sphere
and its parties cause the problem of harmoni-
sation and differentiation of labour and admin-
istrative law provisions in the regulatory
framework for liability for violation of labour
legislation. The existence of the above prob-
lem is due to: first, a wide range of entities that
may be subject to liability in case of violation
of the applicable labour legislation (in par-
ticular, an employee and an employer, as well
as entities legal status thereof is derived from
the labour one (trade unions, the State Labour
Service (and its officials)), etc.); second, sev-
eral types of liability may be applied to certain
categories of actors, which may be regulated by
several branches of law, both labour and admin-
istrative; third, the severity of the offence. In
this context, it should also be noted that labour
law regulates the types of liability such as disci-
plinary and material liability. In turn, the provi-
sions of the administrative law define adminis-
trative liability.

First, the content of disciplinary and material
liability regulated by the labour law provisions
should be considered. K.Yu. Melnyk argues that
disciplinary liability is one of the types of legal
liability, implying that an employee who has
violated labour discipline shall suffer the pun-
ishment provided for by labour law. The scholar
also notes that the main ground for disciplinary
liability is a disciplinary offence (Melnyk, 2014).
A.Yu. Podorozhnyi marks that disciplinary lia-
bility means the obligation of an employee to be
responsible to the employer, who has disciplinary
power, for a breach of labour discipline commit-
ted by him/her in the form of non-performance or
improper performance of labour duties through

the fault of the employee and to suffer negative
consequences as a result of this, as provided for
by labour law (Podorozhnii, 2018).

Therefore, disciplinary liability is the most
lenient type of legal liability applied to violators
of labour laws for minor offences. It is the obli-
gation of an employee to be punished for viola-
tions of applicable laws and regulations, as well
as other provisions stipulated in a collective
agreement and individual employment contract.
In accordance with the provisions of the Labour
Code of Ukraine, disciplinary sanctions are
imposed by the body that has the right to hire
(elect, approve and appoint) the employee in
question. Disciplinary penalties may also be
imposed on employees who are disciplined in
accordance with charters, regulations and other
acts of legislation on discipline by bodies higher
in the order of subordination to the bodies
referred to in part one of this Article. Disci-
plinary action shall be taken by the employer
immediately upon discovery of the misde-
meanour, but not later than one month from
the date of its discovery, not counting the time
the employee is released from work due to tem-
porary disability or is on leave. Prior to impos-
ing a disciplinary sanction, the employer must
request written explanations from the breacher
of labour discipline. Only one disciplinary sanc-
tion may be imposed for each breach of labour
discipline. When choosing the type of pen-
alty, the employer should consider the sever-
ity of the breach and the damage caused by it,
the circumstances under which the offence was
committed, and the employee’s previous work
(Code of Labour Laws of Ukraine, 1971).

Therefore, disciplinary liability means
imposing disciplinary sanctions on the relevant
persons. This feature is crucial for disciplinary
liability and reflects the essence of this type
of liability so deeply that the concepts of “disci-
plinary liability” and “disciplinary sanction” are
often used in the literature and practice as equiv-
alent (Kovalenko, 2008). Disciplinary coercion
is extrajudicial, characterised by the widespread
use of moral and legal sanctions, and is carried
out by entities of disciplinary power. While civil
coercive measures can be applied to both indi-
vidual and collective participants in legal rela-
tions, disciplinary measures are applied only to
physical persons, they are not only personalised
but also individualised. Within its scope, there
are many sanctions and procedures designed for
a specific group of people (Kovalenko, 2008).

The disciplinary liability is closely related to
material liability. According to N.M. Khutorian,
material liability in the labour law of Ukraine is
the need for one of the parties to labour relations
to compensate for material damage (and in some
cases moral damage) caused to the other party
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as a result of improper performance of its labour
duties as provided for by labour law (Code
of Labour Laws of Ukraine, 1971). With regard
to employee liability, it is necessary to mention
Article 130 of the Labour Code, according to
which employees are liable for damages caused
to an enterprise, institution or organisation as
a result of breach of their employment duties
(Code of Labour Laws of Ukraine, 1971). When
imposing material liability, the rights and legit-
imate interests of employees are guaranteed by
establishing liability only for direct actual dam-
age, only in the scope and manner provided by
law, and provided that such damage is caused
to the enterprise, institution, organisation by
the employee’s guilty unlawful acts (omissions).
This liability is usually limited to a certain por-
tion of the employee’s earnings and shall not
exceed the full amount of the damage caused,
except in cases provided for by law. If the above
grounds and conditions are met, material liabil-
ity may be imposed regardless of the employ-
ee’s disciplinary, administrative or criminal
liability. Employees may not be held liable for
damage that falls within the category of normal
industrial and economic risk, as well as for dam-
age caused by an employee who was in a state
of emergency. Only employees who are officials
may be held liable for profits not received by
an enterprise, institution or organisation. The
employee who caused the damage may volun-
tarily cover it in full or in part. With the con-
sent of the employer, the employee may trans-
fer equivalent property to cover the damage or
repair the damaged property (Code of Labour
Laws of Ukraine, 1971).

It should be noted that not only
the employee, but also the employer may be held
liable. The current labour legislation of Ukraine
provides for the employer’s material liability
for damage caused to the employee. According
to Articles 117, 235, 236 of the Labour Code,
the employer shall compensate the employee
for damage caused by a delay in severance pay,
unlawful dismissal, transfer of the employee to
another job, incorrect wording of the reason for
dismissal in the labour book, delay in issuing
the labour book due to the fault of the owner
or his/her authorised body, and delay in exe-
cuting the decision to reinstate the employee.
According to Article 237-1 of the Labour Code,
the owner or his/her authorised body shall
compensate the employee for non-pecuniary
damage. Article 237 provides for material liabil-
ity of an official guilty of unlawful dismissal or
transfer of an employee (Code of Labour Laws
of Ukraine, 1971; Rymar, 2017).

Therefore, material liability is primarily
aimed at restoring the violated material right
of an employee and/or employer in the event
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of actions and/or omissions that resulted in
the loss of material benefits by one of the parties
to the labour relationship as a result of unlawful
actions of one of the entities. The specificities
of this type of liability are: first, it is contractual
in nature, as an agreement on liability is con-
cluded between the employee and the employer;
second, both the employee and the employer
may be subject to this type of liability; third,
the limits of material liability are clearly defined
at the legislative level; fourth, its purpose is
dual: on the one hand, it provides for compen-
sation for damage, and on the other hand, it
protects employees from unjustified deductions
from their wages.

3. Content of administrative liability

Next, administrative liability as a type of lia-
bility should be considered, it is closely inter-
twined with labour law, but the procedure for
its implementation is regulated exclusively by
the provisions of the administrative law. Accord-
ing to S.M. Kremenchutskyi, administrative
liability is a type of legal liability expressed in
the imposition of an administrative penalty by
an authorised body or official to a person who
has committed an administrative offence. This
type of liability is characterised by the same
features as legal liability in general (Kremen-
chutskyi, 2009). I.P. Holosnichenko interprets
administrative liability as a type of legal liabil-
ity, which is a set of administrative legal rela-
tions arising in connection with the applica-
tion by authorised bodies (officials) to persons
who have committed an administrative offence
of special sanctions — administrative penalties —
provided for by the provisions of administrative
law (Holosnichenko, 2004).

The factual ground for administrative liabil-
ity, enabling to subject a person to it, is the com-
mission of an administrative offence (misdemean-
our). According to the Code of Administrative
Offences of Ukraine, Article 9, Part 1, an admin-
istrative offence (misdemeanour) is an unlawful,
culpable (intentional or negligent) act or omis-
sion that infringes upon public order, property,
rights and freedoms of citizens, the established
order of governance and entails administrative
liability provided for by law. It should be noted
that this definition simultaneously uses and iden-
tifies two terms and, thus, two concepts: “admin-
istrative offence” and “administrative misde-
meanour” (Code of Ukraine on Administrative
Offences, 1984).

With regard to the topic under study,
the Code of Administrative Offences provides
for administrative liability for committing
administrative offences related to compli-
ance with labour legislation, such as: violation
of the established terms of payment of wages,
payment of wages not in full, and the term
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for providing employees with wages by offi-
cials of enterprises, institutions, organisations
regardless of ownership and individual entre-
preneurs, including former employees, upon
their request, documents related to their
employment at a given enterprise, institu-
tion, organisation or individual entrepreneur
required for the purpose of granting a pension
(length of service, salary, etc.), specified by
the Law of Ukraine “On Citizens’ Appeals”,
or submission of these documents with inac-
curate data, violation of the deadline for cer-
tification of workplaces in terms of working
conditions and the procedure for its conduct,
as well as other violations of labour legislation;
repeated violation of the above within a year
for which the person has already been subjected
to an administrative penalty, or the same acts
committed against a juvenile, pregnant woman,
single father, mother or a person replacing them
and raising a child under the age of 14 or a dis-
abled child; actual admission of an employee
to work without an employment agreement
(contract), admission to work of a foreigner or
stateless person and persons in respect of whom
a decision has been made to draw up documents
for resolving the issue of granting refugee sta-
tus, on the terms of an employment agreement
(contract) without a work permit for a for-
eigner or stateless person; repeated commission
of the aforementioned violation within a year
for which the person has already been sub-
jected to an administrative penalty; violation
of the guarantees and benefits established by
law for employees engaged in the performance
of duties under the laws of Ukraine “On mili-
tary duty and military service”, “On alternative
(non-military) service”, “On mobilisation train-
ing and mobilisation”; violation of the require-
ments of legislative and other regulations on
labour protection, except for the violations
listed below; violation of the established proce-
dure for reporting (providing information) to
the central executive body implementing public
policy on labour protection about an occupa-
tional accident (Koziatnyk, 2020).

The Code of Administrative Offencesin force
provides for administrative liability for viola-
tions of labour and occupational safety laws. The
liability for these violations is provided for in
the Code of Administrative Offences, Article 41,
part 5 and 6. Fines range shall be from UAH 340
to UAH 850 (twenty to fifty tax-free minimum
incomes). Certain special sanctions are also
provided for in Articles 93 and 94 of the Code
of Administrative Offences. They relate to vio-
lations of the requirements of the legislation on
safe work practices and regulations on the stor-
age, use and accounting of explosive materials in
industries and facilities controlled by the cen-

tral executive body that implements public pol-
icy on labour protection (Manager’s responsi-
bility for violation of labour legislation, 2022).

4. Conclusions

To sum up, it should be noted that the provi-
sions of labour and administrative law in the issue
of regulatory framework for liability for violation
of labour legislation are consistent in determining
the range of entities that may be subject to liabil-
ity for committing offences in the field of public
relations under study. With regards to the differ-
entiation between the provisions of these branches
in the context of the presented issues, it is due to
the purpose of each type of liability:

— First, labour law mainly regulates the lia-
bility of employees for violations of applicable
labour laws and local regulations in the course
of their employment; meanwhile, administrative
law regulates the liability of managers of enter-
prises, institutions and organisations, as well as
officials of public authorities who are parties to
legal labour relations;

— Second, sanctions that may be imposed
on violators of labour laws are clearly differen-
tiated, as well as a list of grounds and conditions
for the application of the latter;

— Third, labour and administrative law pro-
vides for different entities authorised to bring
violators to a particular type of legal liability.

However, despite the seemingly clear dis-
tinction between labour and administrative law
in regulating liability for violations of labour
legislation, there are still some uncertainties in
this field regarding provisions to be applied to
the employer in case of violations in the areas
of remuneration and labour protection, in par-
ticular, the boundaries of such liability are quite
blurred, which often complicates the process
of bringing the latter to financial and /or admin-
istrative liability.
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cayocou  Yepainu,

ITPOBJIEMA Y3TIO/IKEHHA TA POSMERYBAHHA HOPM TPYTIOBOI'O
11 AIMIHICTPATUBHOTO ITIPABA B IIPABOBOMY PETYJIIOBAHHI
IMPUTATHEHHA 10 BIAIIOBIAAJBHOCTI 3A IOPYIIEHHA
3AKOHOJABCTBA ITPO ITPAITIO

Aworauisi. Mema. MeToio cTaTTi € PO3KPUTH MPOOJIEMY Y3TO/KEHHS Ta PO3MEIKYBAHHS HOPM TPY/I0BO-
T0 11 aIMiHICTPaTUBHOTO TIPaBa B TIPABOBOMY PeTyJIFOBAHHI TPUTATHEHHS /10 BIINOBIIAJIBHOCTI 32 TIOPYIIEHHS
3aKOHOJIABCTBA TIPO TIpaitio. Pe3yavmamu. Y cTaTTi Ha OCHOBI aHAJI3y HAYKOBUX TOTJI/IB YIEHNX Ta HOPM
YUHHOTO 3aKOHO/IABCTBA PO3KPHUTO CYTHICTH Ta 3MICT AUCIIUILIIIHAPHOI, MaTePiabHOI Ta JIMIHICTPATUBHOI BifI-
OBI/IAJILHOCTI 32 TTOPYIIEHHS 3aKOHO/IABCTBA ITPO MPaIfio. AKIIEHTOBAHO YBATY Ha TOMY, SIK Y3TO/IKYIOTbCSI HOP-
MU TPYJIOBOTO Ta aJIMiHICTPATUBHOTO TPaBa B MUTAHHI PEryJIOBaHHA BiIOBIIA/IBHOCTI 32 MOPYIIIEHHS 3aKO0-
HOJIaBCTBA 1TPO TPaILio. 3/{HCHEHO PO3MEsKyBaHHS HOPM TPY/I0BOTO Ta aJIMiHICTPATUBHOTO TIpaBa B KOHTEKCTI
npezicTaBieHol ipobiieMaTuky. BusHaueHo, 1o MatepiaibHa BiINOBIIAJIbHICTD [EPELyCiM CIPIMOBAHA Ha Bijl-
HOBJIEHHS! [IOPYLIEHOTO MaTepiaJibHOro Mpapa IpaliBH1Ka Ta/ab0 poOOToaBIA B pasi BUMHEHHs i Ta/a00
Ge3IisIbHOCTI, 110 TPU3BEJIU 0 BTPATH MaTepiabHUX OJ1ar OHIEI0 31 CTOPIH TPYAOBUX TIPABOBIHOCKH YHA-
CJIJIOK HENpaBOMIPHHUX [Iili 0iHOTO i3 BKasaHuX cy0’ektiB. OcOOMMBICTIO TAKOTO BUILY BiAIIOBIAAIBHOCTI €:
HO-TIEpIIIe, BOHA Ma€ JIOTOBIPHII XapaKTep, a/yKe MiK IIPAIiBHIKOM Ta POOOTOAABIIEM YKJIAJAEThCs AOTOBIP
PO MatepiajibHy BiANOBIIAIbHICTS; I0-APYTe, 10 BKA3AHOIO BIAY BIANOBIAAILHOCTI MOKe OYTH NPUTATHYTO
SK TIPAIiBHKKA, TaK 1 poOOTOAABIIA; TIO-TPETE, MEKI MaTePiabHOI BiAOBIAAILHOCTI YiTKO BU3HAYEH] Ha 3aKO0-
HOZL@aBYOMY PiBHI; [10-4eTBepTe, il MeTa Ma€ MOABIITHMIA XapaKTep: TaK, 3 0HOro GOKy BoHa Iepeadadae BiiKo-
JlyBAHH IKOJIH, a 3 IHIIOTO — 3aXMCT NMPALIBHKUKIB Bil HEOOI PYHTOBAHMX BiApaxyBaHb 3 iXHbOI 3apOGITHOI 111a-
. Bucnosxu. 3pobieHo BUCHOBOK, 1[0 HOPMH TPY/IOBOTO Ta a/IMiHICTPATHBHOTO TIPABA B TUTAHH] [IPABOBOTO
PeryJIOBaHHS MPUTATHEHHS /10 BI/IIOBIIAIBHOCTI 33 IOPYIIEHHS 3aKOHOJIABCTBA TIPO TPAILIO Y3rO/UKYIOThCS
3 HAMPSIMOM BU3HAYEHHSI KOJIa Cy0'€KTIB, SIKMX MOKe OyTH MIPUTSTHYTO /10 BiIIOBIAIBHOCT] 32 BUNHEHHST
IPABOIIOPYIIEHD Y 0CIipKyBaHii cdepi cycninbaux Bizinocut. 11lo 5k cTocyeTbes po3aMesKyBaHHS HOPM YKa-
3aHUX rajlyseil y KOHTEKCTI [PEACTaBIeHOl IPOOJeMATHKM, TO B IAHOMY KOHTEKCTI HEOOXIIHO BUXOMMTH i3
[PUBHAYEHHSI KOKHOTO BUJLY BiZIIOBIA/IBHOCTI: [O-IIEPILe, HOPMAMU TPY/IOBOTO [PABA PETYJIIOETHCS 31e01Ib-
II0TO BI/INIOBIIJIBHICTD PAIIIBHUKIB 32 BYUNHEHHS HUMHU TTOPYIIEHb HOPM YHHHOTO TPY/I0BOTO 3aKOHO/IABCTBA,
a TaKOK JIOKA/IbHUX HOPMATMBHUX aKTiB OE3M0CePesHbo B MPOIECH 3AIHCHEHHA HUMK TPYAOBOI [isIbHOCT;
y CBOIO Yepry HOPMaMH aJIMiHICTPATHBHOTO MPaBa PETYIIOETHCS Bi/IMOBIIA/TBHICTD KEPIBHUKIB TITPUEMCTB,
YCTaHOB OpraHizailiii, a TaKokK MOCaI0BUX 0CIO OpraHiB JepKaBHOI BJIA/HM, SKi € Cy('eKTaMK TPYIOBOIO IIPaBa;
TO-/IPyTe, ICHYE YiTKe PO3ME/KYBAHHST CAHKITIH, sIKi MOJKYTD Oy TH 3aCTOCOBaHI 110 BiZIHOIIEHHIO 10 OPYITHIKIB
TPY/I0BOTO 3aKOHO/IABCTBA, & TAKOK TIEPEJIK IT/ICTAB Ta YMOB 3aCTOCYBAaHHS OCTAHHIX; [O-TPETE, HOPMAMU TPY-
JIOBOTO Ta a/IMiHICTPATUBHOTO IIpaBa fepea0adyatoThest pisHi cyd'€KTH, SIKI BOJIOMIOTH IOBHOBAKEHHSMHE 1010
IIPUTSATHEHHS HOPYIIHUKIB JI0 TOTO YH 1HIIOTO BU/LY IOPU/IMYHOI BIIIOBIZA/IBHOCTI.

Kmouogi cioBa: opujinyHa Bi/INOBiIa/IbHICTh, TPYIOBE TIPABO, aJIMiHICTPATUBHE TIPABO, IIPABOIIOPY-
IIEHHS, 3AKOHO/IABCTBO, IPAILs.
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