5/2023
ADMINISTRATIVE LAW AND PROCESS

UDC 3429
DOT https://doi.org/10.32849,/2663-5313/2023.5.14

Oleksandr Shaparenko,
Postgraduate Student at the Department of Police Law, National Academy of Internal Affairs, 1,

Solomianska square, Kyio, Ukraine, postal code 03035, oleksandrshaparenko@ukr.net
ORCID: orcid.org/0000-0002-0156-5385

Shaparenko, Oleksandr (2023). Type of and grounds for legal liability of a judicial assistant.
Entrepreneurship, Economy and Law, 5,96—100, doi https://doi.org/10.32849 /2663-5313/2023.5.14

TYPE OF AND GROUNDS FOR LEGAL LIABILITY
OF A JUDICIAL ASSISTANT

Abstract. Purpose. The purpose of the article is a theoretical and legal description of the types
of and grounds for legal liability of a judicial assistant. Results. The article studies the types of and grounds
for legal liability of a judicial assistant as a subject of the court’s patronage service and a civil servant with
whom the relevant state institution has close employment relations. The author proves that, in general,
the administrative and legal status of a judicial assistant is characterised as the legal status of a special-
purpose civil servant who is authorised to perform the functions of the State in a specific area and is associated
with ensuring the functioning of a separate public authority. The judiciary is one of the most important
institutions of the State, which, given its strategic and comprehensive nature, cannot function without
internal organisational mechanisms. The most effective patronage unit from a nationwide perspective
is the institute of judicial assistants; moreover, given the rigidity of public policy, it should be noted that
the issue of certain types and forms of bringing judicial assistants to justice for failure to perform (improper
performance of) their duties is still pending. The author underlines that legal liability as a basic theoretical
and legal category is considered by researchers as a basic institution in administrative law and a lever
of public administration pressure which enables to regulate certain relations related to the performance (non-
performance) of functions assigned to a particular person, including the introduction of a sanction regime
(i.e., imposition of penalties of a certain form and type). Conclusions. The author proves that legal liability
of a judicial assistant as a basic category of administrative law is characterised by the fact that the latter
is a specific administrative unit and may be subject to certain types of disciplinary sanctions (related
to his/her legal status of a civil servant), as well as sanctioning provisions of labour law, and provisions
of administrative, criminal and constitutional law. Furthermore, it is proved that the disciplinary liability
of a judicial assistant implies bringing the latter to justice and imposing appropriate sanctions for failure to
fulfil the duties assigned by Ukrainian legislation and improper exercise of powers to ensure the effective
work of a judge and the performance of his/her legal duties.
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1. Introduction

At the present stage of formation of the insti-
tution of human and civil rights and freedoms,
a separate area of activities of law enforce-
ment bodies and human rights organisations
of Ukraine is the effectiveness of the main man-
agement processes related to the functioning
of national institutions designed to prevent vio-
lations of human and civil rights and freedoms.

In this context, the judiciary is one
of the most important institutions of the State,
which, given its strategic and comprehen-
sive nature, cannot function without internal
organisational mechanisms. The most effective
patronage unit from a nationwide perspective
is the institute of judicial assistants; moreover,
given the rigidity of public policy, it should be
noted that the issue of certain types and forms
of bringing judicial assistants to justice for fail-
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ure to perform (improper performance of) their
duties is still pending.

Scholars identify the institution of legal
liability of judicial assistants as a separate area
of research, as this issue is a cornerstone in
the functioning of the judiciary and is consid-
ered to be a top priority, including in the con-
text of active hostilities in Ukraine and repuls-
ing russia’s armed aggression.

Moreover, it should be noted that this issue
has been studied, among others, by researchers
such as: I.B. Azemsha, O.D. Hryn, A.A. Ivany-
shchuk, Ye.Yu. Podorozhnii, O.M. Radchenko,
N.P. Svyrydiuk, T.O. Chepulchenko and others.
However, given the large-scale russian invasion,
the threatening situation for the institution
of human and civil rights and freedoms, as well
as the significant need to improve state mech-
anisms so that the highest results are achieved
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with the least effort, this topic requires new
research and scientific analysis.

The purpose of the article is a theoretical
and legal description of the types of and grounds
for legal liability of a judicial assistant. This, in
turn, necessitates solving the following research
tasks: 1. Define the essence and content
of the concept of “legal responsibility” in
the context of the functioning of the court and its
patronage service; 2. Substantiate the essence
and content of the types of and grounds for legal
liability of a judicial assistant as basic disciplinary
and procedural categories; 3. Outline the main
areas for improving the functioning of the mech-
anism outlined as the subject of the study.

The object of the article is public relations
in the field of ensuring the judiciary’s activi-
ties and protection of human and civil rights
and freedoms.

The subject matter of the study is the types
of and grounds for legal liability of a judicial
assistant.

2. Formation of the institution of legal lia-
bility

It should be noted that the current situ-
ation with the functioning of the mechanism
for the protection of human and civil rights
and freedoms requires significant improvement,
in particular in terms of developing standards
of legal liability of special-purpose civil serv-
ants, who are also employees of patronage ser-
vices, and in the context of the subject matter
of this article, such persons are judicial assis-
tants.

The institution of legal liability has been
widely used in civilised society for a long time,
as it is a sign of a democratic state system
and characterises society as safe from infringe-
ment of human and civil rights and freedoms,
as well as promising in terms of social and tech-
nological progress. It should be noted that
the institution of a judicial assistant, like other
civil servants, is inherently designed to help
the state mechanism function more efficiently in
various sectors of social life and ensure the sus-
tainability and balance of democratic processes.

Currently, there is nosingle correct approach
to defining the concept of legal liability; each
of the scientific positions has both advantages
and disadvantages. In addition, a number
of views on the issue of legal liability allow for
a more meaningful and in-depth approach to its
study and development on this basis of a more or
less unified, universal approach to the definition
of the concept of “legal liability” (Podorozhnii,
2014). In our opinion, it is quite logical to apply
this approach to the definition of basic concepts,
terms and categories, since it is in this format
that complex scientific, theoretical and applied
conclusions can be substantiated.

A. Ivanyshchuk defines the administra-
tive and legal status of a judicial assistant
as a set of his/her legal personality, profes-
sional tasks, obligations and rights to assist
a judge and prepare court cases for considera-
tion, fulfil other legal instructions of a judge
and the head of the court staff, combined with
professional restrictions and special disciplinary
liability (Ivanyshchuk, 2015). Accordingly,
since the judicial assistant is a person who has
a number of powers and performs tasks impor-
tant for the functioning of the court, the issue
of his/her legal liability is doctrinally relevant,
since not every person appointed to the respec-
tive position performs his/her functions to
the fullest extent.

I.B. Azemsha rightly notes that if we accept
the term “responsibility” in the broad sense in
which it is used in everyday life, in philosophical
literature and even in the everyday life of law-
yers, the specificity of the legal understand-
ing of responsibility is lost and there is a need
to clarify the definition that denotes what is
included in the concept of responsibility in legal
terms. The need for a special legal concept of lia-
bility, even if it is the most general, will allow
to distinguish responsibility in legal terms from
other phenomena defined by the same term,
since it denotes one of the most important insti-
tutions of law (Azemsha, 2010). Therefore, it
is important to note that from the modern per-
spective, the content and essence of the con-
cept of liability can be adapted depending on
the scope of its application, and in addition, in
a particular field, such as legal, it can be used in
the context of various branches and areas of law
application. For example, such restrictions are
contained in the legislation of Ukraine, in terms
of determining the types and forms of liability
applicable to individuals (whether civil serv-
ants or other persons).

The need to introduce such an institution in
Ukrainian courts arose as a result of the so-called
“small-scale judicial reform” of 2001, which
led to a significant increase in the workload
of courts in general and judges in particular.
The main purpose of introducing the position
of judicial assistant in Ukrainian courts was to
relieve judges from performing routine technical
work during the preparation and consideration
of court cases (Radchenko, 2014). In line with
the need to introduce the institution of judi-
cial assistants into the judicial system, the issue
of ensuring proper principles of their legal lia-
bility has become increasingly relevant, which
in turn will fundamentally affect the obser-
vance of human and civil rights and freedoms in
the activities of such officials.

Liability arises as a result of the social need
to coordinate human behaviour with the sys-
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tem of social relations as a sphere of boundaries,
the framework of necessary human behaviour,
the requirements of society (or class) to the indi-
vidual, as the inevitability of giving an account
of one’s behaviour to a person or organisation
that has the right to call for an account. Lia-
bility is a social relation of restricting the free-
dom of each individual from the perspective
of the interests of society, the reliance of the will
of society on the individual’s free will, directing
his/her activities within certain limits (Chepul-
chenko, 2010). Accordingly, it should be empha-
sised that the liability of a judicial assistant may
arise in several circumstances, the most impor-
tant of which is the fact of holding office by
such person (i.e., the stability of legal relations),
the presence (vesting) of his/her powers, as well
as an indication of the fact of failure to fulfil
a certain duty or improper exercise of powers.

3. Distinguishing the types of legal liability

There is still an ongoing discussion about
the dual nature of the understanding of legal
liability and the expediency of distinguishing
its positive form and the possibility of its appli-
cation in practice. Very useful and informative
works are being carried out in the field of high-
lighting the correlation between legal liability
and legality, characterisation of the ideological
foundations, particularities of its application
in civil, criminal, constitutional law, etc. More-
over, when covering certain problems of legal
liability, authors use different methodological
approaches, defining legal liability as a means,
as a system, as an institution or as a form of state
legal influence (Svyrydiuk, 2011; Hryn, 2016).
In the context of the above, we propose to inter-
pret legal liability as a system that ensures law
and order in the activities of a judicial assistant.
It is a mechanism the main task thereof is to
ensure compliance with the ratio of functions/
tasks performed and compliance with the legis-
lation of Ukraine, as well as their completeness
and extent. In the event of non-compliance
of the undertaken/performed activities with
the legislation of Ukraine, or activities per-
formed not in the manner expressly provided
for by the legislation of Ukraine, it is important
to ensure that legal consequences automatically
occur — which is what the institution of legal
liability is all about.

It should be emphasised that many defi-
nitions of social responsibility have in com-
mon that responsibility is seen as a form
of interconnection and interaction between
society and the individual. Social responsibil-
ity is defined as accountability, as an individ-
ual’s attitude to social requirements, which is
expressed in specific actions, as a person's con-
scious and volitional attitude to the require-
ments imposed by society and the obligation to
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strictly comply with them, as a corresponding
positive or negative assessment of a person’s
activities by society. Therefore, social respon-
sibility is one of the manifestations of the rela-
tionship and interdependence of the individual
and society (Malinovska, 2017). Although this
perspective enables to distinguish and clearly
delineate the boundaries and content of social
responsibility and legal liability, in the context
of bringing to it and applying specific sanctions
to the relevant judicial assistant, it is possible
only in the context of clear legal certainty.

For example, interpretation of theoretical
and legal developments requires considering
the provisions of the Regulations on Judicial
Assistants (No.21 approved by the Council
of Judges of Ukraine on 18 May 2018), which
stipulates that depending on the type and nature
of the violation, the judicial assistant shall be dis-
ciplinary, civil, administrative or criminal liable in
accordance with applicable law: for non-perfor-
mance, untimely or improper performance of his/
her duties; for exceeding his/her powers as defined
by law; for inactivity or unfair use of the rights
granted to him/her; for non-compliance with
the legislation on information, state secrets
and personal data protection; for non-compliance
with the anti-corruption legislation of Ukraine; for
non-compliance with the requirements of regula-
tory legal acts on labour protection and fire safety;
for failure to comply with the restrictions estab-
lished by this Regulation related to admission to
patronage service and completion of patronage
service; for violation of the rules of internal labour
regulations of the court and labour discipline;
for violation of the Rules of Conduct for court
employees (Regulations on the judicial assistant:
decision of the Council of Judges of Ukraine,
2018). Accordingly, these provisions clearly define
the limits of the judicial assistant’s liability and its
specific types, although in our opinion, the rele-
vant document is a brief and specialised summary
of the provisions and norms of the relevant sec-
toral legislation of Ukraine, which directly pro-
vides for such liability, and its clauses and parts
may only be of a referential nature.

4. Conclusions

The article studies the types of and grounds
for legal liability of a judicial assistant as a sub-
ject of the court’s patronage service and a civil
servant with whom the relevant state insti-
tution has close employment relations. The
author proves that, in general, the administra-
tive and legal status of a judicial assistant is
characterised as the legal status of a special-pur-
pose civil servant who is authorised to perform
the functions of the State in a specific area
and is associated with ensuring the functioning
of a separate public authority.

The author underlines that legal liability
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as a basic theoretical and legal category is con-
sidered by researchers as a basic institution in
administrative law and a lever of public admin-
istration pressure which enables to regulate
certain relations related to the performance
(non-performance) of functions assigned to
a particular person, including the introduction
of a sanction regime (i.e., imposition of penalties
of a certain form and type).

The author proves that legal liabil-
ity of a judicial assistant as a basic category
of administrative law is characterised by the fact
that the latter is a specific administrative unit
and may be subject to certain types of discipli-
nary sanctions (related to his/her legal status
of a civil servant), as well as sanctioning provi-
sions of labour law, and provisions of adminis-
trative, criminal and constitutional law.

Furthermore, it is proved that the discipli-
nary liability of a judicial assistant implies bring-
ing the latter to justice and imposing appropriate
sanctions for failure to fulfil the duties assigned
by Ukrainian legislation and improper exercise
of powers to ensure the effective work of a judge
and the performance of his/her legal duties.

The prospect for further research is
the need for a comprehensive theoretical, legal
and administrative analysis of the powers
of ajudicial assistant as the main element of his/
her administrative and legal status.
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BUJIU TA MIJICTABU IOPUJIUYHOI BIIMOBIIAJIBHOCTI

IIOMIYHUKA CY 1

Anorauis. Mema. MeToio CTaTTi € TEOPETHKO-TIPABOBA XapAKTEPUCTHKA BUJIIB Ta IMiICTAB I0PUANYHOT
BIZIIOBIZIATTBHOCTI TTOMIUHUKA cy//ii. Pe3yavmamu. Y cTarTi 10CTIZKEHO BUAN Ta IiJICTaBYU IOPUANIHO]L
BiANIOBIAAIBLHOCTI TIOMIYHKIKA CYALI K cy0'€KTa MaTpOHATHOI CIyKOM CyAy Ta AEPKaBHOTO CITyKOOB-
151, 3 SIKUM BI/INOBI/(HA JIepXKaBHA YCTaHOBa MepebyBae B TiICHUX TPYAOBKX BigHocuHax. OGrpyHTOBAHO
TIO3UITIIO TIPO Te, IO 3aTaJIOM a/IMiHICTPAaTUBHO-TTPABOBUH CTATYC MOMIYHIKA CY//Ti XapaKTepPU3YEThCS K
[PABOBE CTAHOBUIIE JIEPKABHOTO CJIyKOOBIIS CIEMIAIbHOTO [PU3HAYEHHSI, KOTPHI YIIOBHOBAKEHUIT HA
3ailicHeHHs (DYHKII AepkaBy B cieludiyHiil raaysi, HoB a3anuil i3 3abesnedyeHHaM (QYHKIIOHYBaHHS
OKPEMOro Oprany Jep:kasHol Biaagu. OQHUM i3 HAHOLIbII MPIOPUTETHUX THCTUTYTIB JEPIKABY € CYI0BA
rijika Bajin, KOTpa 3 OrJIsiy Ha 1i CTpaTeriyHicTh Ta BCEOXOIHICTh He MOKe (QYHKI[OHYBaTH Ge3 BHYTPiIll-
HbO Opratizaiiiinux Mexanismis. HaltOiibir epeKTHBHUM IATPOHATHUM TIAPO3/ILIOM Y 3aralbHOIEPKAB-
HOMY PO3YMIiHHI € IHCTUTYT IIOMIYHUKIB Cy/ULi, BOJHOYAC, YPAXOBYIOUH KOPCTKICTD JlepsKaBHOI HOMITUKH,
HAJIEKUTD 32yBAKUTH HA TIUTAHHI OKPEMUX BUIIB i (DOPM MPUTATHEHHS TOMIYHUKIB CYI/Ii /10 Bi/ITTOBi1aJIb-
HOCTI 32 HeBUKOHAHHS (HeHasIeskHe BUKOHAHHST) CBOIX (DYHKIIHHNX 000B'I3KiB. 3BEPTAEThCs yBara Ha Te,
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1[0 IOPUINYHA Bi/[IIOBIIAIBHICTD SIK 6a30Ba TEOPETUKO-TIPABOBA KATETOPIsl PO3TIISIAETHCS IOCI THUKAMI
K 6a30BUIT IHCTUTYT B aIMiHICTPATUBHOMY IIPaBi i TaKKM BaXKijb J€PKABHO-YIPABIIHCHKOIO THCKY, 1110
BMOJKJIMBJIIOE YHOPMYBAHHS OKPEMUX B3a€MIH, MOB'A3aHUX i3 BUKOHAHHAM (HCBUKOHAHHAM) MOKJIa/e-
HUX Ha KOHKPETHY 0c00y (DYHKIIii, Y TOMY YKCIIi 3ampOBaKEeHH O/I0 Hei CAHKIIITHOTO peskumy (To6TO
HaKJTalaHHs CTSATHEHb TeBHOTO BUY Ta THUIY ). Bucnoexu. [loBeneHo, 1o 0puInIHa BiITOBIaTbHICTH
HOMIYHUKA CYIi sIK 6a30Ba KATEropisi aIMiHICTPATUBHOIO TIpaBa XapaKTEePU3YEThCS TUM, IO OCTaHHii
€ crendivyHoI0 aMIHICTPATUBHOO OMHHUIIEIO Ta 10 HHOTO MOJKE Oy TH 3aCTOCOBAHO SIK OKPEMi BUJIH JIHC-
[UILTIHAPHUX CTSTHEHb (IIOB’SI3aHKX i3 fi0r0 MPaBOBUM CTaTyCOM JIEPAKABHOTO CIIyKOOBIIS ), TaK i HOPMHE
CaHKILIHHOTO TUITY TPY/IOBOTO 3aKOHO/IABCTBA, & TAKOXK MOJIOXKEHHS aJIMIHICTPAaTUBHOTO, KPUMiHATIBHOTO
Ta KOHCTHTYIIITHOTO 3aKOHOAaBCTBA. Jl0aTKOBO 06 PYHTOBAHO TTO3MUIIIIO PO T€, IO AUCIUIIIHAPHA Bil-
TIOBIZIATTBHICTh TOMIYHUKA CY/UIi TTOJISITAE B TIPUTATHEHHI OCTAHHBOTO /10 Bi/ITTOBIIABHOCTI Ta HAKJIAIAHHS
BIAOBIHNX CAHKI[H 32 HEBMKOHAHHS MOKJIAAEHUX 3aKOHOAABCTBOM YKpPAiHU OOOB’SI3KIB 1 HEHANEKIY
peastizaliiio MIOBHOBaXEHb 11010 3abe3redertst epeKTHBHOI poOOTH CYUI Ta BUKOHAHHS HUM CBOill 3aKOH-
HIUX 060B’A3KIB.

Kiouosi cioBa: mmoMiuHuK Cy/iIi, BiilOBIAIbHICTD, B3AEMOIis, TPYI0OBE 3aKOHOABCTBO, IIPABO Ha
3axuct, 3abesredentst poOOTH CyILY.
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