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PROBLEMS OF FORMULATING BASIC CONCEPTS
IN TAX ADMINISTRATION BY THE STATE TAX
SERVICE OF UKRAINE

Abstract. Purpose. The purpose of the article is to solve the problem of formulating the basic
concepts in tax administration by the State Tax Service of Ukraine. Results. The relevance of the article
is due to the fact that one of the central ways to build Ukraine as a democratic, legal and social state with
a developed civil society is to improve the administrative system of the State, the level of development
of which determines the state of protection of rights, freedoms and legitimate interests of individuals
and legal entities. Ukraine’s public administration system remains ineffective in general, due to
the combination of new institutions formed during the period of independence and those inherited from
the Soviet era. Ukraine’s governance system is characterised by internal contradictions, incompleteness
and disconnection from people, which has resulted in the existing public administration becoming
a hindrance to socio-economic and political reforms and requires constructive qualitative changes.
Reforms in the field of public administration require perfect legal support, an important part of which
belongs to administrative law, which is a fundamental branch of Ukrainian public law, organically linked
to the executive branch and represents the legal basis and instrument for its exercise. Conclusions. Tax
procedures are a legally regulated and established conduct that combines, first of all, regulatory framework
and, in cases not regulated by legal provisions, organisational framework. Moreover, the taxation process,
which is manifested in the implementation of tax procedures, the performance of legally significant actions
based on the requirements of tax procedural rules, is a regulated sequence of actions to implement tax
procedures. It is concluded that the process of tax administration is implemented through the functioning
of a special mechanism, which in practice involves the implementation of certain procedures regulated by
law. Tax administration procedures are based on the implementation of tax legislation. Furthermore, it
should be emphasised that the activities of tax administration entities require continuous improvement
by defining clear procedures and building a clear mechanism of the tax process, which should not be
influenced by the planned tax collection targets, as this will help to ensure the legitimacy and create
a simple and effective tax system.
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1. Introduction which has resulted in the existing public admin-

One of the central ways to build Ukraine as
a democratic, legal and social state with a devel-
oped civil society is to improve the administra-
tive system of the State, the level of develop-
ment of which determines the state of protection
of rights, freedoms and legitimate interests
of individuals and legal entities.

Ukraine’s public administration system
remains ineffective as a whole due to the com-
bination of new institutions established during
the independence period and those inherited
from the Soviet era. Ukraine’s governance sys-
tem is characterised by internal contradictions,
incompleteness and disconnection from people,
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istration becoming a hindrance to socio-eco-
nomic and political reforms and requires con-
structive qualitative changes (Demenko, 2014).

2. Definition of the concept of “proce-
dure” in tax administration

The need to develop a new administrative
ideology aimed at renewing the administra-
tive culture, increasing personal responsibility
with a focus on serving citizens and develop-
ing the readiness of management personnel to
make decisions in the context of growing free-
dom of action is emphasised in “The Concept
of administrative reform in Ukraine” (The con-
cept of administrative reform in Ukraine, 1998),
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which defines the main guidelines for the com-
prehensive restructuring of Ukraine’s existing
system of public administration in all sectors
of public life, including the collection of taxes
and fees. It is important that “The Concept
of administrative reform in Ukraine” focuses
on both changes in the material basis of man-
agement and improvement of the procedural
aspects of management activities.

Reforms in the field of public administration
require perfect legal support, an important part
of which belongs to administrative law, which
is a fundamental branch of Ukrainian public
law, organically linked to the executive branch
and represents the legal basis and instrument
for its exercise (Teremetskyi, 2012).

The regulatory framework for tax administra-
tion proceduresisgoverned by the provisionsof Sec-
tion II of the Tax Code of Ukraine, which detail
the actions of taxpayers and controlling authorities
in the collection of taxes and fees. This includes tax
reporting, determination of the amount of tax and/
or monetary liabilities of a taxpayer, tax control,
repayment of tax debt of taxpayers, liability for
violation of tax legislation, and appealing against
decisions of controlling authorities (Azarov, 2010).
Therefore, the viewpoint of M. P. Kucheriavenko
that the provisions of Section II of the Tax Code
of Ukraine do not regulate the administration
of taxes and fees, but actually regulate tax proce-
dures, is consistent with the approach to under-
standing the tax administration system from
the perspective of the controlling entity (Kotenko,
2013).

For the purpose of further studying the issue
of tax administration procedures, let us first
clarify the essence of administrative procedure
as a legal category.

According to N.V. Halitsyna, in the general
sense, a procedure is a certain set of actions or
operations that implement a process or phase,
stage that expresses the content of the relevant
technology (Halitsyna, 2010). A procedure
acquires legal (juridical) status only when it
enters the coverage of regulatory framework.
Being regulated by law, it becomes a order
(sequence) of legally significant actions in a par-
ticular sector of public life (Teremetskyi, 2012).

Following P.S. Tikhii, legal procedure is
a regulatory framework for legal activities
related to the exercise of rights and duties
by participants in social relations, as well as
the resolution of legal cases (Tikhii, 2006, p. 23).
According to V.V. Medvedchuk and O.D. Svia-
totskyi, legal procedure as a sequence and coher-
ence of actions of authorised actors established
by law and aimed at obtaining certain personal
or social values by a person, as well as the con-
tent, scope, forms, ways, methods and terms
of such actions (Sviatotskyi, Medvedchuk,

1997, p. 77). L.V. Panova states that a legal
procedure is a manner provided by law for per-
forming legal actions aimed at achieving a legal
result (Panova, 1998, p. 28).

R.S. Alimov argues that legal procedure is
a system of legal relations formed in a certain
sequence and aimed at achieving a legal result,
which may be expressed in the formation of legal
provisions or termination of certain legal rela-
tions (the main ones for the procedure), pre-
vention of offences (Alimov, 2002, p. 19). The
scholar proceeds from the fact that the pro-
cedure is certain legal relations, but it is, first
of all, a form that mediates the process of imple-
mentation of certain legal relations. Therefore,
the definition of the concept of “legal proce-
dure” given by the scholar does not correspond
to its essence. A legal procedure is not legal
relations, but a system of norms, requirements
and rules according to which certain legal rela-
tions should be carried out and due to which
they acquire an orderly and purposeful appear-
ance (Teremetskyi, 2012).

The procedure is a tool that should assist
the parties to the relevant legal relations in
fulfilling their tasks and goals by establishing
an effective procedure for the exercise of their
rights, duties and powers in a particular sector
of public life (Teremetskyi, 2012).

The procedural peculiarities of the imple-
mentation of certain legal relations are deter-
mined by the provisions of the branch of law that
regulates them. The relations arising in the field
of tax and fee administration have a clearly
expressed public law administrative character,
and administrative and legal procedure plays
a special role, since it is administrative law that
regulates legal relations in public administra-
tion (Kolpakov, Kuzmenko, 2003, p. 34).

Unfortunately, the legislator does not pro-
vide a legal definition of the categories of “pro-
cedure”, “administrative procedure”, or “tax
administration procedure”. This issue should
be clarified by the Administrative Procedure
Code of Ukraine, the need for which has been
long overdue, but no further steps have been
taken, except for the development of one draft,
which was withdrawn from the Verkhovna
Rada of Ukraine on 12 December 2012. The
provisions of the draft Code of Administrative
Procedure of Ukraine enshrined the concept
of administrative procedure as a procedure
for administrative proceedings defined by law.
Administrative proceedings have been under-
stood as a set of procedural actions and proce-
dural decisions taken by an administrative body
to consider and resolve an administrative case,
which ends with the adoption of an administra-
tive act and its performance (Draft Administra-
tive Procedure Code of Ukraine, 2008).
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According to V.P. Tymoshchuk, administra-
tive procedure is the procedure established by
law for consideration and resolution of indi-
vidual administrative cases by administrative
bodies (Tymoshchuk, 2003, p. 24). P.S. Tikhii
proposes to consider administrative procedures
as a regulatory framework for the activities
of executive authorities, which ensures the pro-
cedure for making administrative decisions by
officials, including consideration and resolu-
tion of specific administrative cases (Tikhii,
2005, p. 74).

Thus, administrative procedures can act
as legal guarantees of achieving legitimacy
of the activities of the STS of Ukraine, which
ensure making public policy on taxation.

It is important to note that the legal lit-
erature reveals no consensus on the correla-
tion between legal categories of “procedure”
and “process”, and often the former is considered
only in the context of the latter. For example,
B.M. Lazariev argues that the concept of pro-
cess is broader than the concept of procedure,
which is a procedural form that determines
the stages of legal process, their goals, sequence,
specific actions at each stage, the grounds
for committing and interconnection of these
actions, as well as the methods of their registra-
tion and recording (Bachilo, Vasiliev, Vorobiev,
Davitnidze, 1988, p. 5).

In D.M. Bakhrakh’s opinion, legal pro-
cess is a type of procedure, and the procedure
of state power activities becomes its most
perfect form — legal process, when it is regu-
lated by general rules and legal provisions. The
existence of individual procedural provisions
and even a number of them does not transform
an official procedure into a legal process. This
requires the regulatory framework for power
activities by a system of procedural rules
(Bakhrakh, 2002, p. 219).

I.P. Holosnichenko studies the procedure
within the administrative process, which, as
the scholar notes, is the procedure regulated by
administrative procedural rules for the exercise
of executive power by participants in adminis-
trative legal relation and resolution of individ-
ual administrative cases by the relevant bodies
and their officials, as well as disputes arising
between executive authorities and other par-
ticipants in administrative and legal relations.
This process, according to the scientist, has two
areas of state activities: administrative-proce-
dural and administrative-jurisdictional (Holos-
nichenko, 2005, pp. 48—49).

Yu. I. Melnikova argues that the con-
cepts of “process” and “procedure” determine
the arrangement of applying substantive law,
and “process” is equivalent to “procedure”,
which is practically a similar legal phenomenon.
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Therefore, it is not an isolated understanding
of the process and procedure that is important,
but the content that is put into these concepts.
It is the arrangement of applying substantive
law that is the circumstance that links the con-
cepts of “legal process” and “legal procedure”.
As a result, any procedure for performing
actions relevant to law should be recognised as
a legal process primarily on the grounds that it
is a legal form of mediation of social relations for
the implementation of material rights and rela-
tions (Melnikov, 1979, p. 14).

Therefore, each of the above scientific per-
spectives deserves attention and has its advan-
tages and disadvantages. However, it is worth
supporting the scholars who consider the cate-
gories of “legal process” and “legal procedure” as
independent legal phenomena that are closely
related. According to V.A. Tarasov, the difference
between the concepts of “process” and “proce-
dure” is both terminology and the form in which
a particular case should be resolved. According
to the scientist, a procedure is a form to regu-
late the activities of relevant bodies, which, for
certain reasons, may take the form of a process
(Tarasova, 1973, p. 112). However, S. S. Alek-
sieiev argues that not every procedure, regu-
lated by law, for performing legal actions can
be called a legal process that has historically
developed in legislation, practice and science.
Moreover, the scholar notes that the unification
of legal procedures for the activities of all state
bodies under the rubric of “process” exsanguin-
ates and dilutes this rich and meaningful con-
cept (Alekseev, 1971, p. 122).

3. Particularities of distinguishing
between the concepts of “tax procedure”
and “tax process”

According to M.P. Kucheriavenko, tax pro-
cedure and tax process are autonomous mecha-
nisms, since tax procedures fix the arrangement
of implementing the provisions of substantive
tax law in the behaviour of participants in tax
relations and are directly related, mediated by
substantive tax and legal norms, and the tax pro-
cess is real activities of implementing the order
of behaviour enshrined in the provisions of tax
procedures (Kucheriavenko, 2011, p. 29). Tax
procedures are a legally regulated and estab-
lished conduct that combines, first of all, reg-
ulatory framework and, in cases not regulated
by legal provisions, organisational framework.
Moreover, the taxation process, which is mani-
fested in the implementation of tax procedures,
the performance of legally significant actions
based on the requirements of tax procedural
rules, is a regulated sequence of actions to
implement tax procedures (Kucheriavenko,
2011, p. 29).
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The main features of tax procedural
law, according to V.V. Chernetchenko, are:
1) derivative nature from substantive tax
and legal provisions; 2) regulatory procedural
mechanisms of active behaviour of actors in
the course of implementation of tax liability, as
opposed to procedural mechanisms arising in
disputed legal relations; 3) relative autonomy
in the system of tax law provisions; 4) imple-
mentation of substantive tax law provisions;
5) regulation of substantive procedure in tax
legal relations by tax procedural law (Chern-
etchenko, 2012, p. 138).

As for the correlation of procedures
and process inherent in tax law with admin-
istrative procedures and process, there is no
consensus in science either. Some scholars
(e.g., EH. Bankhaeva) consider the tax process
as a part of the financial process (Bankhaeva,
2001, p. 16), other researchers (e.g., H.V. Pet-
rov) — as public administration in all its diver-
sity and a set of actions carried out by tax
authorities (their officials) to implement their
tasks and functions (Petrova, 1999, p. 11).

We advocate the perspective of V.I. Teremet-
skyi that tax and administrative legal proce-
dures are independent legal phenomena that
should be neither identified nor distinguished
from each other. Moreover, the scientist notes
that the tax process and procedures are fully
implemented within the administrative pro-
cess and procedures, respectively (Teremetskyi,
2012). It is also worth noting the perspective
of M.P. Kucheriavenko, who believes that there
are procedures that do not express exclusively
tax nature and those that are inherent only in
tax law. The former include law-making, regu-
latory and security procedures, and the latter
include accounting tax procedures, procedures
for payment of taxes and fees, tax reporting pro-
cedures, tax control procedures and tax admin-
istrative approval procedures (Kucheriavenko,
2011, p. 29).

Therefore, given the fact that tax proce-
dures are imperative and are implemented by
the executive authorities, it can be concluded
that these procedures are managerial and, there-
fore, are administrative and legal. However,
the economic nature of the relations mediated
exclusively by tax procedures does not allow
them to be fully considered as administrative.

Procedural issues of tax administration are
regulated by the Tax Code of Ukraine. The anal-
ysis of the provisions of this codified act enables
to group all procedures that mediate the reali-
sation (practical implementation) of its provi-
sions into non-jurisdictional and jurisdictional
(security) procedures (Teremetskyi, 2012).

Non-jurisdictional procedures are related to
ensuring lawful behaviour by the participants

in tax legal relations and are essentially man-
agerial and administrative in nature, as they
mediate the management of social relations that
exist within the requirements of administrative,
tax, financial and other branches of law. For
example, such procedures include those that
determine the procedure for submitting infor-
mation about taxpayers to the tax authorities,
the procedure and deadlines for submitting
tax reports, and the arrangement of tax audits,
objects of taxation and objects related to tax-
ation to ensure their accounting, calculation
and collection of taxes and fees, accounting for
the results of joint activities in Ukraine without
establishing a legal entity, the procedure for tax
audits, etc.

Jurisdictional (security) procedures are
implemented in the event of a violation or
threat of violation of tax legislation. For exam-
ple, according to the Tax Code of Ukraine,
Article 86, clause 86.7, if the taxpayer or its
legal representatives disagree with the conclu-
sions of the audit or the facts and data set out in
the audit report (certificate), they have the right
to submit their objections within five business
days from the date of receipt of the report (cer-
tificate). Such objections shall be considered
by the state tax authority within five business
days following the day of their receipt (the day
of completion of the audit conducted due to
the need to clarify the circumstances that were
not investigated during the audit and specified
in the comments), and a response shall be sent
to the taxpayer for sending (delivery) of tax
notices-decisions. The taxpayer (its authorised
person and/or representative) has the right to
participate in the consideration of objections, as
such taxpayer shall indicate in the objections.

Establishment of clear procedures for
the implementation of tax legislation will ensure
the effective functioning of tax authorities, cre-
ate comfortable conditions for their interaction
with taxpayers, and ensure transparency in
the process of preparation and adoption of man-
agerial decisions, etc. (Teremetskyi, 2012).

4. Conclusions

Thus, the process of tax administra-
tion is implemented through the function-
ing of a special mechanism, which in practice
involves the implementation of certain proce-
dures regulated by law. Tax administration pro-
cedures are based on the implementation of tax
legislation. Furthermore, it should be empha-
sised that the activities of tax administration
entities require continuous improvement by
defining clear procedures and building a clear
mechanism of the tax process, which should not
be influenced by the planned tax collection tar-
gets, as this will help to ensure the legitimacy
and create a simple and effective tax system.
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ITPOBJIEMU ®OPMY/IIOBAHHA OCHOBHUX ITIOHATDH
Y COEPI AIMIHICTPYBAHHS ITIOXATKIB IEP7KABHOIO
IIOAATROBOIO CJIY/KBOIO YKPAIHU

Abstract. Purpose. Metoo crarti € BupiteHHs n1podiemu hopMyTIIoBaHHs OCHOBHUX IOHSITH y ce-
pi apminicTpysamns mogaTkis JlepkaBHOIO MOAATKOBOIO C1y:K60I0 YKpai. Results. AxryanbHicTb crar-
Ti [OJISITAE B TOMY, 110 OJHUM i3 IEHTPaJbHUX LIIAXIB y HAIPsAMI po30yA0BU YKPAiHU K JeMOKpPaTHy-
HOI, TPaBOBOI Ta COIANIbHOI JIEP:KABU 3 PO3BUHEHUM TPOMA/ISHCHKUM CYCIIJIBCTBOM € BIIOCKOHAJIEHHS
YIPaBJHCHKOI CUCTEMU JIEPHKABH, PIBEHb PO3BUTKY SIKOI 3yMOBJIOE CTaH 3a0e3I1e4eHOCT] paB, cBOGO/
i 3aKOHHUX iHTEpeciB (BizuuHnx Ta opugrndHnX oci6. CucreMa AePKABHOTO yIpaB/iHHS YKpaiHu 3ara-
JIOM 3aJMIIAETHCS HeeeKTUBHOIO, IIPUYMHOI0 YOTO € TOEHAHHA HOBUX iHCTUTYTIB, 110 chopMyBaIncs
B 1€piof ii He3aJIeKHOCTI, 3 IHCTUTYTaMU, 110 HICTAINCA Y CHaA0K Bij pasHChKol 100K, XapaKTepHu-
MU PHUCaMHU yTIPABJIHCHKOI CHCTeMN YKPaiHU € BHYTPIIIHS CyTepedsnBicTh, He3aBepIIeHiCcTh i BiipBa-
HICTD BiJl JITOfICH, B pe3yJIbTaTi YOr0O HAsIBHE HATETIEP epP:KaBHE YIIPABJIIHHS CTAJIO TaJbMOM Y TIPOBEICHHI
COTATbHO-eKOHOMIYHUX, TOJITHIHNX peopM i ToTpe6y€e KOHCTPYKTHBHUX SKICHUX MEPETBOPEHD. J[Ist
npoBeziertst pehopM y cdepi JepKaBHOTO YIPaBAiHHs HeoOXi/IHe TOCKOHAIE MPABOBE 3a0e3MedeHHsl,
BaKJIMBE MiClle B AKOMY HAJEKUTb aJMiHICTPATUBHOMY IIPaBy, KOTpe € (yHIaMEHTAIbHOIO Tasly33i0
YKPATHCHKOTO ITyG/IiYHOrO TIpaBa, 110 OPraHivHo MOB’s3aHa 3 BUKOHABYOIO BJAJ0I0 i sIBJIiste cO6OI0 IPaBOBi
3acajiu ta incrpymeHr ii sailicHennst. Conclusions. IlogaTKoBi polie/lypu — HOPMATUBHO BPETyJIbOBaHUI
Ta YCTAHOBJICHWIT OPSIOK MOBE/IiHKH, 110 TIOE/IHYE HAcaMIIepe/l HOPMaTHBHE PETyJIIOBAHHS, a Y BUIIAJIKaX
He BperyJbOBaHNX ITPABOBUMI HOPMaMM — oprasisaitiiine. Bognovac mogatkoBmii mporiec, SIKWii MposiB-
JIIETBCS B peaizallil Io/JaTKOBHX TIPOIIELYP, BUKOHAHHI IOPUIMYHO 3HAYYIIUX JIiH, IO IPYHTYIOTHCS HA
BUMOTaX M0JIATKOBO-ITPOIIE/LyPHUX HOPM, — IIe BPeryJiboBaHa MOCJIIOBHICTD /Iili 31 3/[IIICHEHHS T101aTKO-
BHIX MTPOTIEAYP. 3POOJIEHO BICHOBOK, TII0 MPOTIEC TTOAATKOBOTO aMiHiCTPYBAHHSI Peasli3y€eThCsl BHACIIIOK
(YHKIIOHYBaHHST 0COOJIMBOIO MEXaHi3My, 110 Ha [PAKTHIL Tlepedauac BUKOHAHHS IEBHUX PErJIaMEHTO-
BaHUX HOpPMaMU IipaBa mpoieayp. llpoieaypu aMiHicTpyBaHHS MOJATKIB IPYHTYIOThCS HA BUKOHAHHI
HOPM IIO/IATKOBOTO 3aKOHOABCTBA. TaK0K MOKEMO HATOJOCUTH Ha HEOOXIAHOCTI MOCTIHOTO BAOCKOHA-
JIHHSI JIsIBHOCTI Cy0 €KTIB aIMIHICTPYBAHHS MOJATKIB ILJISIXOM BUSHAYCHHS YiTKUX IPOLEAYP Ta 00y-
JIOBU 3PO3YMIJIOTO MEXaHi3My MOAATKOBOTO MPOIIECY, SKUI He OBMHEH OYTH THAZaHIi BILIMBY IJIAHOBUX
MOKa3HUKIB 300py MOJATKIB, OCKIIBKH 11e CIpUATHME 3a0e3IeYeHHIO 3aKOHHOCTI I CTBOPEHHIO T1POCTOi
Ta e(heKTUBHOI TTOJIATKOBOT CUCTEMH.

KoouoBi cioBa: 1mojaTKoBuil mpoiiec, Mpoleaypa aMiHicTPyBaHHs MOJATKIB, aMiHiCTpaTUBHUI
HOPSIJIOK, IIPABOBE SBUIIE, JIiAJIbHICTD O/[ATKOBUX OPTaHiB.

The article was submitted 17.10.2023

The article was revised 08.11.2023
The article was accepted 28.11.2023

41



