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SPECIFIC FEATURES OF ESTABLISHING
THE TYPE AND AMOUNT OF DAMAGE
IN CRIMINAL OFFENCES RELATED

TO ILLEGAL LAND ACQUISITION

Abstract. Purpose. The purpose of the article is to study the amount of damage caused by criminal
offences related to illegal land acquisition, which requires a comprehensive and systematic study of a wide
range of issues, and develop reasoned proposals and recommendations for reducing the amount of damage.
Results. The article focuses on establishing the type and amount of damage caused by a criminal offence
related to illegal land acquisition. The author emphasises that land has a special value which distinguishes
it from any material object. It is limited in space and is the basis for the deployment of productive forces.
In the course of various political changes, land has been a central object — it was taken away and given
away, redistributed and granted. The fundamental task of land reform is to radically change the attitude
towards land as the main national wealth. In the context of the transformation of land relations, which
has led to an increase in the number of land owners and land users, a trend towards a rapid increase in
the number of offences in the field of land relations has emerged, and the issue of effective state control
over the use and protection of land is becoming increasingly important. Conclusions. It is established
that criminal offences in criminal proceedings related to illegal land acquisition on the basis of the object
of encroachment are grouped as follows: those which violate the right of actual use without obtaining
the official status of a land plot owner; criminal offences aimed at the illegal acquisition of legal rights
to land; environmental criminal offences aimed at illegal land acquisition. It is emphasized that
the establishment of the nature of the damage in the course of proving in criminal proceedings related
to the illegal land acquisition is individual in scope. The negative consequences of offences related to
illegal land acquisition are of a tangible and intangible nature. When establishing the amount of damage
caused by criminal offences in criminal proceedings related to the illegal land acquisition, it is necessary
to consider the nature of the damage. Depending on the latter, the method of establishing the amount
of damage is determined. The method of establishing the amount of damage is differentiated depending on
the criminal offence committed.
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1. Introduction.

It should be noted that the problems
of establishing the type and amount of damage
caused by a criminal offence related to illegal
land acquisition have not been specifically stud-
ied, and the scientific works known today have
studied these issues in a fragmentary manner
or within the framework of broader issues. No
comprehensive approach has been developed
to clarify this issue, which leads to an objective
need for scientific research in this area.

Therefore, the need to study the amount
of damage caused by criminal offences related
to illegal land acquisition requires a compre-
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hensive and systematic study of a wide range
of issues, and to develop reasoned proposals
and recommendations for reducing the amount
of damage and this determines the relevance
of the topic, its theoretical and practical signif-
icance.

In the theory of criminal procedure,
anumber of theorists have focused on the issues
of establishing the nature and extent of dam-
age caused by a criminal offence in proceedings
related to illegal land acquisition, in particular:
A.P. Bohdanov, I.A. Horodetska, O.O. Dudorov,
Y.O. Diakin, V.M. Kozhurina, O.S. Litoshenko,
R.O. Movchan, H.V. Muliar, V.O. Oderii,
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0O.S. Khovpun, Yu.Ya. Chumak, A.M. Shulha,
H.P. Shust, and others.

It should be noted that the focus of these
scholars' research was mostly on material dam-
age caused by unauthorised land acquisition,
and the procedure for determining the nature
and type of damage remains controversial to this
day. To date, the nature of damage and the proce-
dure for its establishment have not been defined
at the theoretical level. This causes difficulties
for practitioners in proving criminal offences
related to the illegal acquisition of land plots.

2. Classification of criminal offences
related to illegal land acquisition

According to the Constitution of Ukraine,
Article 14 states that land is the main national
asset under special protection of the State. This
approach is a historical result of recognising
the role and place of land resources in the eco-
nomic development of any State (Constitution
of Ukraine, 1996).

In particular, the idea of land as a territory
of residence with certain natural resources has
changed significantly in modern society. In
the life of any society, land is of utmost impor-
tance, as it is a natural resource, an object
of labour, a means of production, an element
of market relations, and performs a num-
ber of other functions. If we consider land as
a natural object protected by law and a resource
that exists independently of human will, it
has social value and performs an environmen-
tal and resource function; a social function as
a place of human life; political and economic
functions as a territory of the State, as well as
an object of economic activity and an element
of market relations.

The analysis of the state of affairs in national
legislation enables to study the structure
of criminal offences entailing criminal liability
for illegal land acquisition and to propose their
hierarchical classification based on the subject
matter of the encroachment (Horodetska, 2010,
pp. 135-137).

As a result of this hierarchical classification,
criminal offences related to the illegal acqui-
sition of land can be grouped as follows: those
that violate the right of actual use without
obtaining the official status of land owner; those
aimed at the illegal acquisition of legal rights
to land; and environmental criminal offences
aimed at the illegal acquisition of land.

The first group of criminal offences that vio-
late the right of actual use without obtaining
the official status of a land plot owner includes
an unauthorised land grab and unauthorised
construction (Article 197-1 of the Criminal
Code of Ukraine) and arbitrariness (Article 356
of the Criminal Code of Ukraine). The specific-
ity of such criminal offences is that the object
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of encroachment is the land plot itself, not
the rights to it. The subject matter of proving is
the fact of land acquisition, determination of its
area (Horodetska, 2010, pp. 139-140; Criminal
Code of Ukraine: Law of Ukraine, 2001).

The second group consists of criminal
offences aimed at the illegal obtaining of legal
rights to land. This group includes fraud, abuse
of power or official position, abuse of authority
by persons providing public services, forgery
of documents, seals, stamps and forms, their
sale, use of forged documents, and official for-
gery. The specific feature of this group of crim-
inal proceedings is that they involve the illegal
transfer of legal rights to a land plot.

The third group includes environmental
criminal offences aimed at the illegal land acqui-
sition. These include illegal seizure of soil cover
and illegal acquisition of water fund lands on
a particularly large scale. This group is charac-
terised by actions aimed at seizing soil cover or
water resources without a specialised permit.
The object of encroachment is the soil cover
(Muliar, Khovpun, Shust, 2019, pp. 269-270).

Establishing the nature and amount
of damage caused by a criminal offence related
to the illegal land acquisition is one of the most
difficult issues in the investigation of criminal
proceedings, since the proof of certain elements
of a criminal offence depends on the correct
determination of the amount of material damage.

With regard to the nature of the damage
caused by criminal offences related to the ille-
gal land acquisition, it should be noted that it
can be quantitative and qualitative. The quan-
titative measure of damage means the scale, size
of the violation of rights or interests protected
by law. On the other hand, the qualitative
aspect of such harm determines the seriousness
of the consequences for individuals, State or
public interests, or the interests of legal entities
(Bohdanov, 2020, pp. 128-129).

Ya.O. Diakin divides damage into tangible
damage, which is reflected in monetary terms,
and intangible damage, which relates to the vic-
tim's internal sphere and encroaches on intan-
gible goods that belong to a person by birth or
by virtue of law or violates his or her personal
non-property rights. The specificity of intan-
gible damage is that it does not have a mathe-
matical system of measurement, and therefore
the question of its materiality is decided by
law enforcement agencies in each case based
on an analysis of all the circumstances estab-
lished in the criminal proceedings. It can be
of an organisational or environmental nature.
Organisational damage includes disruption
of the activities of a separate part of the State
or public apparatus, the work of a particular
enterprise, institution or organisation, sus-
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pension of production processes, and creation
of significant obstacles to their work. Environ-
mental damage may include significant environ-
mental pollution, massive loss of flora and fauna
(Diakin, 2019, pp. 211-212).

According to R.O. Movchan, the dam-
age caused to the owner of a land plot or land
user may include the components such as
the use of land plots for other purposes than
their intended purpose; removal of soil cover
without special permission; losses associated
with the destruction or damage to green spaces
or destruction of buildings or structures located
on an unauthorisedly occupied land plot;
expenses that a person must incur to restore his
or her violated right to a land plot or the quality
of the land plot as an object of ownership or use
(Movchan, 2020, pp. 162-163).

Environmental criminal offences aimed
at the illegal land acquisition result in tangible
and intangible damage. As an example of intan-
gible damage in the form of creating a danger
to human life, health or the environment, this is
the illegal seizure of soil cover.

Material damage in the course of commit-
ting the illegal seizure of soil cover may result
in the death of people, mass death of flora or
fauna, or other grave consequences. Other grave
consequences should be understood as causing
damage characterised by increased danger to all
living things, destruction or significant damage
to extensive natural areas (protected tracts, for-
est areas, etc.), loss of unique and rare natural
objects listed in the Red Data Book of Ukraine,
mass deaths of people, mass deaths of animals
over a large area, etc. The analysis of law appli-
cation practice shows that damage in the form
of death of people, mass death of flora or fauna
is not inherent in this type of criminal offence
(Shulha, 2023, pp. 35-36).

3. Specific features of establishing
the amount of damage caused by criminal
offences related to the illegal land acquisition

Establishing the amount of damage caused
by criminal offences aimed at illegal acquisi-
tion of legal rights to land has its own specifics,
which is due to the fact that the amount of dam-
age is a qualifying feature rather than a element
of the objective side of the criminal offence.
During the investigation of land fraud, mate-
rial damage is of secondary importance. Intent
is of primary importance. The absence of intent
to commit fraudulent acts with a land plot is
grounds for an acquittal. The amount of damage
caused is a qualifying feature.

Establishing the amount of damage caused
by fraud committed with land plots does not
require additional expertise. As a rule, in the case
of a criminal offence of this category, the funds
that are the subject of the offence are transferred

to the suspect, accused or victim against a receipt
written by the person who received such funds.
Therefore, the amount of damage will be equiv-
alent to the amount specified in the receipt. It is
confirmed by the testimony of victims and wit-
nesses. The receipt is attached to the criminal
proceedings (Diakin, 2019, pp. 196-198).

In this respect, the amount of damage in
criminal proceedings related to abuse of power
or official position, as well as abuse of authority
by persons providing public services commit-
ted with the aim of illegal acquisition of land, is
determined on the basis of the monetary value
of the land plot. The results of the monetary
valuation of the land plot that was the subject
of the criminal offence are contained in the tech-
nical documentation of the land plot and are used
as a basis for establishing the amount of damage.
In order to determine the compliance of the com-
pleted valuation of a land plot or rights to it
with the requirements of regulations on prop-
erty valuation, methodology, methods, valua-
tion procedures, a land valuation examination is
carried out, which is evidence of material dam-
age (Movchan, Dudorov, 2020, pp. 125-126).

It should be noted that in the absence of com-
plete information necessary to establish the value
ofaland plot, it is possible to conduct aland tech-
nical expertise, which is carried out by comparing
similar offers of land plots as of the year in which
the criminal offence was committed and deter-
mining the likely market value of the land plot
and its legal status. This practice is quite contro-
versial, but it does take place.

Therefore, the amount of damage caused
by criminal offences aimed at the illegal acqui-
sition of legal rights to land is determined on
the basis of attaching to the criminal proceed-
ings: receipts or other supporting documents on
the transfer of funds; results of monetary valua-
tion of the land plot; conclusion of land valua-
tion and appraisal (Oderii, 2015, pp. 224-226).

The amount of pecuniary and non-pecu-
niary damage in the course of investigation
of environmental criminal offences aimed
at illegal land acquisition is determined by
conducting unscheduled inspections, construc-
tion and technical expertise, which allows to
establish the amount of extracted mixture from
the land plot and the amount of damage caused.
The amount of tangible and intangible damage
in the investigation of environmental crimi-
nal offences aimed at illegal land acquisition is
determined by conducting unscheduled inspec-
tions, construction and technical expertise, ena-
bling the volume of the extracted mixture from
the land plot and the amount of damage caused
tobe determined. A problematic issue that arises
when establishing the amount of damage caused
by a criminal offence in proceedings related to
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illegal land acquisition is the absence of a pro-
cedure for unscheduled inspections in the CPC
of Ukraine (Shulha, 2022, pp. 169-170).

4. Conclusions

A danger to human life is the creation
of a real possibility of the death of at least one
person. Health hazard is the impact of environ-
mental factors that pose a real threat to health,
lead to disability or even pose a real threat to
the life and health of future generations. Envi-
ronmental hazard is the threat of the following
consequences: death of animals, plants, forest
plantations; land degradation; reduction of land
cover, which affects the supply of agricultural
products to the population; climate change
and other changes in the biological, chemical
and physical composition of the soil, etc.

It is established that criminal offences
in criminal proceedings related to illegal
land acquisition on the basis of the object
of encroachment are grouped as follows: those
which violate the right of actual use without
obtaining the official status of a land plot owner;
criminal offences aimed at the illegal acquisition
of legal rights to land; environmental criminal
offences aimed at illegal land acquisition.

Thus, the establishment of the nature
of the damage in the course of proving in crim-
inal proceedings related to the illegal land
acquisition is individual in scope. The nega-
tive consequences of offences related to illegal
land acquisition are of a tangible and intangible
nature. When establishing the amount of dam-
age caused by criminal offences in criminal
proceedings related to the illegal land acqui-
sition, it is necessary to consider the nature
of the damage. Depending on the latter,
the method of establishing the amount of dam-
age is determined. The method of establishing
the amount of damage is differentiated depend-
ing on the criminal offence committed.

When revealing the content of socially dan-
gerous consequences of unauthorised acquisi-
tion of a land plot, it is necessary to consider
the rules under which current legislation
provides for the procedure for determining
the amount of damage for unauthorised acqui-
sition of a land plot.
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OCOBJ/HUBOCTI BCTAHOBJIEHHA BUAY I POSMIPY HIKOAU
Y RPUMIHAJIbHUX ITPABOIIOPYIIEHHAX, IIOB’A3AHUX
I3 HEBAKOHHUM 3ABOJIOATHHAM 3EMJIEIO

Anoranisi. Memoro cTaTTi € HOCHIUKEHHST PO3MIPY KO 3aBJaHUMU KPUMiHAJIBHUMHU TPABOIIO-
PYIICHHSIM, [OB'SI3aHKMM 13 HE3AKOHHUM 3aBOJIOJIHHAM 3eMJIEI0 TT0TPeOyE KOMILIEKCHOTO i CHCTEMHOTO
JOCTIKEHHST MIPOKOTO KOJIA MATaHb, PO3POOKK apryMEeHTOBAaHNX IIPOIMO3KILii Ta peKOMEHAAILH 010
3MEHIIeHHs PO3Mipy MmKoau. Pesyavmamu. Y cTaTTi HAroJONIy€EThCST HA BCTAHOBJIEHHI BUIY i PO3Mipy
IIKOJIM, 3aBJIAHOI KPMMiHATIbHUM TIPABOMOPYIIEHHSIM, TIOB'SI3aHUM 13 HE3AKOHHUM 3aBOJIO/[IHHSIM 3eMJICI0.
HarosomieHo, 1o 3emJist Ma€ 0cOOJIMBY IIHHICTB, 1110 BIIPI3HSE 1i Bix OYIb-KOro MaTepiasibHOro 06'eKTa.
Bomna obMeskeHa B IPOCTOPI i € 6a3MCOM /st PO3MIIIEHHST TPOAYKTUBHUX CHJL. YIIPOJOBK PI3HOMAHITHIX
MOJITUYHUX 3MiH 3eMJIsi BUCTYIIAMA [eHTPaIbHUM 00'€KTOM — 1i BitOupasu ta aapyBasu, nepeposIozi-
ssinu i waginsnn. OynpaMenTaabHuM 3aBAaHHIM 3eMebHOI pehopMU € PAIUKATbHA 3MiHA CTABIEHHS
10 3eMJI IK OCHOBHOTO HaI[ioHaJIbHOTO GararcTBa. B ymMoBax TpaHchopmaliii 3eMeJIbHUX BiHOCHH, IO
NpPHU3BEIN 0 301TbITCHHS KiMBKOCTI BAACHUKIB 3€MJTi Ta 3eMJIEKOPHCTYBAUiB, HAMITH/IACS TEHIEHTIIS /10
CTPIMKOI0 3pOCTaHHs KiJIbKOCTI TIPABONOPYIIEHDb Y Taly3i 3eMeJIbHUX BiIHOCKH, TOMY 0COOJIMBOI yBaru
HabyBae nuTanHst eheKTUBHOTO 3IMCHEHHS JEPKABHOTO KOHTPOIIO 32 BUKOPUCTAHHSIM Ta OXOPOHOIO
3emelib. Bucnoexu. 3'sicoBano, 110 KPUMiHAJIBHI TIPABONOPYIIEHHS Y KPUMiHAJIBHUX MTPOBA/KEHHSIX,
MOB'A3aHUX i3 HE3AKOHHUM 3aBOJIOIIHHAM 3€MJICIO 32 03HAKOIO TIPE/IMETY MOCATAHHS, MOIIAIOTHCS HA TPU
TPYIIH, a caMe: Ti, SIKi MOPYIIYIOTh TTPaBo (haKTUYHOTO KOPUCTYBaHHs 63 ofepKaHHst opilliiiHoOro crarycy
BJIACHUKA 3€MEJIbHOI IJISTHKY; KPUMIiHAIbHI [IPABOIIOPYIIECHHS, METOK SIKMX € HE3aKOHHE HaOyTTsI 10pu-
JIMYHUX [TPAB HA 3eMJI10; KPUMiHAJIbHI TPABOTIOPYIIIEHHS €KOJIOTIUHOI CIPIMOBAHOCTI, METOIO SIKMX € He3a-
KOHHE 3aBoJIo/liHHSA 3emiieto. HarosoneHo, 1110 BCTaHOBJIEHHS XapaKTepy IIKOAM I/ 4ac JI0Ka3yBaHHs
V KPUMiHQJIBHUX MPOBA/KEHHSX, MOB'SI3aHNX i3 HE3AaKOHHUM 3aBOJIOJIIHHIM 3eMJIel0, HOCUTh iHANBI/LY-
asbHuil Xapaxkrep. Heratusmi Haciziku Biji IpaBoIOpYyIeHb, TTOB’I3aHUX i3 HE3AKOHHUM 3aBOJIOIHHIM
3eMJIeto, HOCSATh MaTepiasibHUN Ta HeMaTepiaabHuil XapakTep mkoan. [Ipn BcTaHOBIEHHI po3Mipy TTKOAH,
3aI0/IiTHOT KPUMIiHAJIBHIMH TTPABOTIOPYIIEHHSIMM, Y KPUMiHAJIBHUX MTPOBA/PKEHHSIX, OB’ I3aHIX i3 He3a-
KOHHUM 3aBOJIOJIIHHSIM 3eMJIEH0, HEOOXI/[HO BPAXOBYBaTH XapaKTep MIKO/H.

KmouoBi cioBa: mko/a, KpuMiHaibHe TPABOTIOPYIICHHST, HE3aKOHHE 3aBOJIO/IIHHS, 3€MJIsI, €KOJIOTis,
3eMeJIbHI BIJHOCHHU, TOBKIJLJIS.
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