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THE CONCEPT AND FEATURES OF ATYPICAL
EMPLOYMENT AS A SPECIAL FORM
OF EXERCISING LABOUR RIGHTS OF EMPLOYEES

Abstract. Purpose. The purpose of the article is to define the concept and reveal the features
of atypical employment as a special form of exercising labour rights of employees. Results. The article,
relying on the analysis of scientific views of scholars and provisions of current legislation, suggests
the author's definition of "atypical employment as a special form of exercising labour rights of employees".
It is proved that from the legal perspective, atypical employment is one of the forms of exercising labour
rights of a person, since it, like any employment, is associated with meeting personal or social needs to
obtain monetary remuneration. It is determined that atypical employment is the result of changes in social
forms of production, information and digital progress, social transformations, and factors of both general
and individual nature. Therefore, atypical employment should be best interpreted as a socio-economic
phenomenon manifested in the flexibility of employment conditions of employees, which primarily involves
their performance of labour activities outside the actual location of the business entity. Conclusions.
It is concluded that the main features of atypical employment are as follows: first, it is comprehensive as it
combines quite diverse forms of employment which differ from standard (typical) employment; second, it
is based on a person's voluntary choice to exercise his/her right to work in a certain atypical form; third,
its specificity is that atypical employment is either directly provided for by current legislation or is not
prohibited by it; fourth, the employer's control over the progress of work is significantly limited, usually
controlling the timeliness, efficiency and quality of work; fifth, atypical employment prevails in intellectual
and creative work; sixth, atypical employment manifests itself in various forms, with each individual form
having its own distinctive features that distinguish it from other forms of atypical employment.

Key words: atypical employment, labour rights, employers, labour activities, regulatory framework.

1. Introduction of employees. A striking manifestation of such

Social and economic processes have a global
character and gradually involve Ukraine in
them, affecting the exercise of employees'
labour rights. According to Yu. O. Ostapenko,
the desire of employers to optimise the use
of labour resources and take full advantage
of scientific and technological progress leads, on
the one hand, to new exploitation of employees
and, on the other hand, to increased flexibility
of employment. In this regard, the labour mar-
ket becomes more and more flexible and, despite
the fact that standard employment remains
the most common in the labour market (in par-
ticular, in Ukraine and most post-Soviet coun-
tries), the trend of new types of employment
becomes more and more noticeable and inter-
esting for the parties to labour relations (Osta-
penko, 2020). The flexibility of the labour mar-
ket leads to diversity in exercising labour rights
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changes is the emergence and popularisation
of atypical forms of employment.

Some  problematic  issues  regarding
the essence and content of certain atypical forms
of employment have been considered in their
scientific works by: O. O. Bilous, U. Ye. Huzar,
V. P. Kokhan, M. R. Lychkovska, M. V. Lutsyk,
Yu. O. Ostapenko, T. V. Parpan, O. S. Pry-
lypko, L. Yu. Prohoniuk, M. M. Toporkova,
Ya. V. Saichenko. and many others. However,
despite the considerable scientific heritage,
there is no comprehensive research in the legal
literature on the essence and content of atypi-
cal employment as a special form of exercising
labour rights of employees.

Thus, the purpose of the article is to define
the concept and reveal the features of atypi-
cal employment as a special form of exercising
labour rights of employees.
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2. Content of the form of exercising
the right to work

It should be noted that the form of exer-
cising the right to work may be considered
as active actions of a person to enter into
and participate in relations regulated by legal
provisions on performing labour as activities
not prohibited by law aimed at earning income.
According to the Law of Ukraine "On Employ-
ment of the Population” of 5 July 2012, employ-
ment can be defined as the activities of persons
not prohibited by law related to meeting their
personal and social needs in order to receive
income (wages) in cash or in any other form,
as well as the activities of members of the same
family who perform economic activities or work
for business entities based on their property,
including free of charge (Law of Ukraine On
Employment of the Population, 2012). The Law
provides for two types of employment: full-time
and part-time. However, it should be noted that
today the traditional understanding of the right
to work is based on full-time employment as
typical or standard employment. The literature
review reveals quite a variety of approaches to
understanding this type of employment.

According to T. V. Parpan, standard employ-
ment is characterised by the fact that hired
labour is performed on the basis of an employ-
ment contract concluded for an indefinite
period; work is performed on a full-time basis
on the territory of an enterprise, institution,
organisation; these labour relations are usually
formalised directly with the employer (Parpan,
2019). L. Yu. Prohoniuk, following a similar
perspective, notes that typical employment is
understood as employment for hire in the form
of an indefinite employment contract, organised
in the normal working day mode at an enter-
prise or organisation, under the direct supervi-
sion of the employer or his/her authorised per-
sons (Prohoniuk, 2018).

Therefore, the authors underline the fol-
lowing critical criteria for understanding typ-
ical (standard) employment: a fixed working
day, work place, and uncertainty of the dura-
tion of the employment contract (permanence).
According to U. Ye. Huzar and M. V. Lutsyk,
the concepts of "standard” and "non-standard”
employment are not generally accepted but
are increasingly used by researchers and policy
makers. "Standard” employment is usually con-
sidered to be full-time employment on the basis
of an indefinite employment contract in an enter-
prise or organisation, under the direct supervi-
sion of the employer or managers appointed by
him/her, while all forms of employment that
deviate from the described standard, including
self-employment, may be considered "non-stand-
ard" (Huzar, Lutsyk, 2013).

To sum up, the following features of typical
or standard employment can be distinguished:
indefinite term of the employment contract; full-
time work in accordance with the requirements
of the applicable law; fixed start and end times;
the workplace is determined by the employer
and is located outside the employee's place
of residence, usually on the employer's premises;
working hours are usually clearly regulated.

M. R. Lychkovska emphasises the fact that
the introduction and use of exclusively stand-
ard methods and forms of employment (full-
time employment on the basis of an indefinite
employment contract) do not always contrib-
ute to achieving the greatest effect. According
to the author, the standard (typical) model
of employment is optimal only for a certain
stage of socio-economic development of soci-
ety, i.e., each stage of development will have its
own typical model. Based on this, M. R. Lych-
kovska recommends that we stop calling new,
flexible forms of employment "non-standard" or
"atypical”, which generates a negative attitude
towards them (Lychkovska, 2016). V. P. Kokhan
argues that the emergence of new forms
of labour, which differ from the existing ones
by their organisation, flexibility, use of infor-
mation and telecommunication technologies
and the increasing importance of the creative
component of labour, has forced experts to com-
bine them all under the name of "non-standard
employment” as opposed to standard employ-
ment. In the literature, it is also referred to as
atypical, non-traditional employment, or atypi-
cal labour activity (Kokhan, 2013). This remark
emphasizes that atypical employment is derived
from typical (standard) employment. Some
authors contrast atypical employment with typ-
ical (standard, traditional) employment.

The scientific community has not developed
a unified approach to understanding the con-
cept of atypical employment. Some scholars
argue that atypical employment is the labour
activities of employees of a certain classification
group, which are provided for or not prohibited
by the current legislation of Ukraine, but due to
the particularities of the organisation of work-
ing hours, workplace and working conditions
do not comply with standard rules and require
a special regulatory mechanism, organisational
and economic support (Prohoniuk, 2019). Yu.
O. Ostapenko defines atypical employment as
labour relations between an employer (employ-
ers) and a person employed in an atypical man-
ner (atypical employee), which are not prohib-
ited or provided for by labour legislation and are
based on non-standard labour contracts. Atyp-
ical employment is an objectively forced devia-
tion from the general standards set by the leg-
islator regarding the organisation of working
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hours, workplace and working conditions,
due to the special needs of the employer(s)
and the atypical employee (Ostapenko, 2020).
The authors define the common characteris-
tic feature of atypical employment as either its
direct enshrining in the current legislation or
the absence of a direct regulatory prohibition
of such employment.

M. M. Toporkova and O. O. Bilous con-
sider atypical (non-standard) employment as
the activities of citizens based on labour rela-
tions in which one or more essential features
of traditional labour relations are modified: their
duration, place of performance, working hours,
particularities of performance of labour function
by an employee, etc. (Toporkova, Bilous, 2019).
These scholars base the understanding of atyp-
ical employment on the mandatory attribu-
tion of activities performed as an atypical form
of employment to the scope of labour relations
in which at least one of the features of typical
(standard) employment is subject to change.

Ya. V. Saichenko considers non-stand-
ard employment as a form of involvement
of persons in labour, which is a manifestation
of increased flexibility and individualisation
of labour relations, the essence of which is that
one of the features differs from the standard reg-
ulatory model of relations between participants
to the labour process, based on the indefinite
duration of an employment contract, full-time
work, work under the direct supervision of one
employer in the premises belonging to him/her
at one workplace with subordination to the inter-
nal labour regulations and inclusion in the labour
collective (Saichenko, 2021). The characteristic
features of atypical forms of employment include
their flexibility, which does not coincide with
the features of standard employment, resulting
in a fairly wide variety of such atypical forms
of employment.

3. Forms of atypical employment in
Ukraine

One of the most popular forms of atypi-
cal employment in Ukraine is remote work.
Based on the analysis of diversity in the field
of atypical forms of employment, U. Ye. Guzar
and M. V. Lutsyk identify the following types
of remote employment: 1) remote employment
divided into work at home and work in the office:
work performed mainly by highly qualified
personnel who have the trust of the employer.
Most of the time is spent working at home
(accountant, designer, etc.); 2) home-based
work: a set of monotonous operations that do
not require high qualification of their performer;
3) freelance remote work: home-based work
performed by freelancers under an agreement
with the employer (journalist, writer, transla-
tor); 4) mobile remote work: work that involves
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the use of new types of technologies. Employ-
ees contact clients using computer equipment
and provide them with the services they need
(sales representatives, hotline operators);
5) work in special workplaces - the employer
creates special premises with telecommunica-
tion connections. Work in a team is expected
(programmer, designer, marketer, etc.) (Huzar,
Lutsyk, 2013). It seems that the listed types
of remote employment do not exhaust all possi-
ble forms of it, however, remote forms of employ-
ment have certain common features. The essen-
tial features inherent in remote work, as one
of the most common forms of atypical employ-
ment, are as follows: 1) It is applied within
the framework of labour relations; 2) The place
of performance of labour function does not coin-
cide with the location of the employer (work
outside the office); 3) The employee has more
autonomy in the use of working time than when
working in the office; 4) The process of man-
aging hired labour is performed with the help
of information and telecommunication technol-
ogies (Silchenko, Sierbina, 2021).

O. S. Prylypko underlines the spread
ofnon-standard employment, by which the author
means the work of an employee under an employ-
ment contract that provides for deviations from
work under an indefinite full-time employment
contract (Prylypko, 2013). Besides, the author
considers borrowed labour to be a non-standard
employment, and in her opinion, borrowed labour
isa complex phenomenon which has three parties
to labour relations: a borrowed labour employee,
a private employment agency and a service cus-
tomer (another employer). Borrowed labour has
alarge number of types, and when using this type
of labour relations, services (outsourcing) or per-
sonnel (leasing of personnel, outsourcing of per-
sonnel and recruitment of temporary personnel)
may be provided (Prylypko, 2013).

One of the atypical forms of employment
that is developing as a result of social and eco-
nomic transformations is outsourcing, a practice
in which an individual or company performs
tasks, provides services or produces products for
another company the functions thereof could
be or are usually performed within the firm
(Toniuk, 2017). The essence of outstaffing is
the transfer of personnel outside the employ-
er's staff and their subsequent registration in
the employer's staff, with the latter assuming full
legal and financial responsibility for the employ-
ees. By providing outstaffing services, a recruit-
ment agency assumes the powers of a formal
employer for the employees of the client com-
pany, thereby ensuring full financial and legal
responsibility for them, including: payment
of salaries and taxes, and maintenance of per-
sonnel records in accordance with the labour
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legislation of Ukraine. Therefore, outstaffing is
a new way of development of HR management,
which currently has a number of disadvantages
and advantages that determine the feasibility
of its implementation for each individual enter-
prise (Pysarchuk and Marachevska, 2011).
According to K. S. Kosinova, in the case of out-
stafling as a type of outsourcing, there are prob-
lems with the preparation of labour contracts
and protection of employees' rights. In fact,
the person is in an employment relationship
with one employer and performs labour func-
tions for another, and this latter shall ensure
proper working conditions, although the pro-
vider company will be responsible for this (Kosi-
nova, 2017). Outsourcing and outstaffing, as
relatively new forms of atypical employment for
Ukraine, obviously require more comprehen-
sive regulatory frameworks to protect the rights
and legitimate interests of employees.

L. Krasnorutska considers atypical employ-
ment as labour activities of employees of a cer-
tain classification group, which are provided
for or not prohibited by the current legislation
of Ukraine, but due to the specifics of the organ-
isation of working hours, workplace and work-
ing conditions do not comply with the standard
rules and require a special regulatory mech-
anism and organisational and economic sup-
port. The researcher identifies atypical forms
of employment as borrowed labour, on-call
work, part-time work, self-employment, short
working week, etc. Moreover, the author notes
that the content of the category of non-stand-
ard employment is not limited to these (Kras-
norutska, 2018).

Accordingto M. M. Toporkovaand O. O. Bil-
ous, the grouping of all types of atypical employ-
ment into a sub-general array significantly com-
plicates the assessment of atypical employment
as a socio-economic phenomenon. In general,
its advantages and disadvantages are related to
the fact that, on the one hand, it provides flex-
ibility of the labour market, and on the other
hand, it leads to an uncontrolled labour market
and insecurity of the positions of its employ-
ees. The rapid informatisation of society
and the innovative development of the coun-
try's economy led to the emergence and spread
of new atypical types of employment that dif-
fer from the standard ones. In accordance with
the right to work guaranteed by the Consti-
tution of Ukraine, every citizen has the right
to free choice of employment that provides
an opportunity to earn a living. The steady
growth in the popularity of atypical types
of employment in Ukraine naturally requires
ensuring transparency of their use in order to
comply with the interests of the state, employee,
employer, that is, all participants in labour rela-

tions, which requires regulatory framework
(Toporkova, Bilous, 2019).

4. Conclusions

Therefore, atypical employment is the result
of changes in social forms of production, infor-
mation and digital progress, social transfor-
mations, and factors of both general and indi-
vidual nature. Therefore, atypical employment
should be best interpreted as a socio-economic
phenomenon manifested in the flexibility
of employment conditions of employees, which
primarily involves their performance of labour
activities outside the actual location of the busi-
ness entity. From the legal perspective, atypi-
cal employment is one of the forms of exercis-
ing labour rights of a person, since it, like any
employment, is associated with meeting per-
sonal or social needs with the aim of obtaining
monetary remuneration.

The main features of atypical employment
are as follows: first, it is comprehensive as it
combines quite diverse forms of employment
which differ from standard (typical) employ-
ment; second, it is based on a person's voluntary
choice to exercise his/her right to work in a cer-
tain atypical form; third, its specificity is that
atypical employment is either directly provided
for by current legislation or is not prohibited by
it; fourth, the employer's control over the pro-
gress of work is significantly limited, usually
controlling the timeliness, efficiency and quality
of work; fifth, atypical employment prevails in
the field of intellectual and creative work; sixth,
atypical employment manifests itself in vari-
ous forms, with each individual form having its
own distinctive features that distinguish it from
other forms of atypical employment.
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IIOHATTA TA O3HAKU HETUIIOBOI 3ATHATOCTI

SK OCOBJIMBOI ®OPMU PEAJII3AIIIL TPYIOBUX IIPAB ITPAIIIBHUKIB

Anoranis. MeToo cTaTTi € BUSHAYUTH MOHSATTS T PO3KPUTH O3HAKH HETHIIOBOI 3aiHATOCTI SIK 0CO-
6mBoI (hopmu peasizaiiii TPyAOBKX TIpaB NPaliBHUKIB. Pe3yavmamu. Y CTarti, CHMparOUKCh Ha aHAII3
HAYKOBMX HOTJISA/IIB BUCHHUX T4 HOPM YMHHOTO 3aKOHOZIABCTBA, 3aIIPOIIOHOBAHO ABTOPCHKE BU3HAYCHHS
«HETHUIOBOI 3alHATOCTI K 0cO6IMBOI GopMH peastisaliii TPyAOBUX MpaB MparliBHUKIB>. JloBegeHo, 1o
B [IPAaBOBOMY aCIIEKTi HETUIIOBA 3aliHSTICTh € OHIE0 i3 (popM peatizallii TPyIOBUX MPaB 0COOH, OCKIIbKK
BOHA, 5K 1 Oy/[b-sIKa 3aliHSITICTD, [0B’sI3aHa i3 33/[0BOJIEHHSIM OCOOMCTHX YU CYCIIIBHUX TI0TPed 3 METOIO
OTPUMaHHS TPOIIOBOI BUHATOPOAX. Bu3HayeHo, 110 HETUIIOBA 3aiHATICTD € HACJIKOM 3MiHU CYCHiJIb-
HUX (HOpM BUPOOHUITBA, iH(OPMALIiiiHOTO, I1(BPOBOTO IPOrPECY, COIIATbHUX MePeTBOPeHb, (PaKTOPIB K
3arajibHOTO, TaK 1 IHAUBIAYAILHOTO XapakTepy. TAKUM YMHOM, HETUIIOBY 3aliHATICTh HANOLIbII JOILIBHO
TIYMAYUTH SK COIIAIbHO-€KOHOMIUHE SIBHUIIE, 110 MPOSBJSAETLCS B THYYKOCTI YMOB 3afiHATOCTI IpaIfiB-
HUKIB, 1110, TIEpII 32 BCe, epeadadac 3/1iliCHeHHS HUMU TPYAOBOI [isJIbHOCTI 1032 MeKaMu (paKTHIHOTO
posTantyBaHHs cy('e€KTa rocroapioBatHs. B IpaBoBoMy acIieKTi HETUIIOBA 3aliHATICTD € OAHIE i3 (hopM
peastizallil TPyLOBUX IIpaB 0COOM, OCKIIBKI BOHA, SIK 1 OyAb-sIKa 3aiiHATICTb, OB A3aHa i3 3aJ0BOJIEHHAM
0COOMCTUX UM CYCHIJIBHUX T10TPeO 3 METOK OTPUMaHHS J0XO/iB. Bucnosxu. 3po6iieHo BUCHOBOK, 1110
OCHOBHMX PUC HETUIIOBOI 3alfHATOCTI JOIIJIBHO BiIHECTH TaKi: TIO-IepIiie, BOHA Ma€ KOMILJIEKCHUIT Xapak-
Tep, OCKiIbKK 00’€/Hy€ B cObi J0BOJI pisHOMaHITHI (hOPMHU 3aiiHATOCT, SIKi BiZPI3HIAIOTHCS Bijl CTAaHAAPT-

28



6/2023
LABOR LAW

HOT (THIIOBOI) 3allHTOCTI; MO-APyTe, BOHA 3aCHOBaHa Ha J0OPOBLILHOMY BHOOPI 0cobH peaizariii CBOTO
[paBa Ha MPaIio y [eBHIH, HETUNOBIN (opMi; O-TpeTe, ii 0COOIUBICTD MOMATAE Y TOMY, IO HETUIIOBA
3alHATICTD € TaKOIO, 110 ab0 Ge3mocepenbo nepeadaueHa YMHHIM 3aKOHOAABCTBOM, a00 He 3a60poHeHa
HUM; [I0-4eTBEPTE, KOHTPOJIb 3 O0KY POOOTOAABIIS 32 XOIOM BUKOHAHHSI POOOTH € CYTTEBO 0OMEKEHUIA,
3a3BHYail Bit KOHTPOJIOE CBOEYACHICT, OTIEPATUBHICTD Ta SIKICTh BUKOHAHHSI POOOTH; TI0-T1'SIT€, HETUTIOBA
3afiHATICTh HepeBakae B cepi iHTeIeKTYaIbHOI Ta TBOPYOI Mpalli; MO-MIOCTe, HeTHIIOBA 3l HATICTD 11PO-
SBJISIETBCS Y Pi3HOMaHITHUX (DOpMax, TIPH IbOMY KOXKHA OKpeMa (popMa Ma€ CBOI BJIACHI BiZIMiHHI pucH,
110 Bi/IPI3HSIOTH ii BiJl iHIINX (hOPM HETHUIIOBOI 3aHTHATOCTI.

KuouoBi cioBa: HeTUIIOBA 3aHATICTD, TPYAOBI 11paBa, MPalliBHUKH, TPYAOBA isJIbHICTb, TPABOBE
PETYITIOBAHHS.
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