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SPECIFIC FEATURES OF ESTABLISHING
THE TYPE AND AMOUNT OF DAMAGE
IN CRIMINAL OFFENCES RELATED

TO ILLEGAL LAND ACQUISITION

Abstract. Purpose. The purpose of the article is to study the amount of damage caused by criminal
offences related to illegal land acquisition, which requires a comprehensive and systematic study of a wide
range of issues, and develop reasoned proposals and recommendations for reducing the amount of damage.
Results. The article focuses on establishing the type and amount of damage caused by a criminal offence
related to illegal land acquisition. The author emphasises that land has a special value which distinguishes
it from any material object. It is limited in space and is the basis for the deployment of productive forces.
In the course of various political changes, land has been a central object — it was taken away and given
away, redistributed and granted. The fundamental task of land reform is to radically change the attitude
towards land as the main national wealth. In the context of the transformation of land relations, which
has led to an increase in the number of land owners and land users, a trend towards a rapid increase in
the number of offences in the field of land relations has emerged, and the issue of effective state control
over the use and protection of land is becoming increasingly important. Conclusions. It is established
that criminal offences in criminal proceedings related to illegal land acquisition on the basis of the object
of encroachment are grouped as follows: those which violate the right of actual use without obtaining
the official status of a land plot owner; criminal offences aimed at the illegal acquisition of legal rights
to land; environmental criminal offences aimed at illegal land acquisition. It is emphasized that
the establishment of the nature of the damage in the course of proving in criminal proceedings related
to the illegal land acquisition is individual in scope. The negative consequences of offences related to
illegal land acquisition are of a tangible and intangible nature. When establishing the amount of damage
caused by criminal offences in criminal proceedings related to the illegal land acquisition, it is necessary
to consider the nature of the damage. Depending on the latter, the method of establishing the amount
of damage is determined. The method of establishing the amount of damage is differentiated depending on
the criminal offence committed.

Key words: damage, criminal offence, illegal acquisition, land, ecology, land relations, environment.

1. Introduction.

It should be noted that the problems
of establishing the type and amount of damage
caused by a criminal offence related to illegal
land acquisition have not been specifically stud-
ied, and the scientific works known today have
studied these issues in a fragmentary manner
or within the framework of broader issues. No
comprehensive approach has been developed
to clarify this issue, which leads to an objective
need for scientific research in this area.

Therefore, the need to study the amount
of damage caused by criminal offences related
to illegal land acquisition requires a compre-

© M. Romaniuk, 2023

hensive and systematic study of a wide range
of issues, and to develop reasoned proposals
and recommendations for reducing the amount
of damage and this determines the relevance
of the topic, its theoretical and practical signif-
icance.

In the theory of criminal procedure,
anumber of theorists have focused on the issues
of establishing the nature and extent of dam-
age caused by a criminal offence in proceedings
related to illegal land acquisition, in particular:
A.P. Bohdanov, I.A. Horodetska, O.O. Dudorov,
Y.O. Diakin, V.M. Kozhurina, O.S. Litoshenko,
R.O. Movchan, H.V. Muliar, V.O. Oderii,

5
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0O.S. Khovpun, Yu.Ya. Chumak, A.M. Shulha,
H.P. Shust, and others.

It should be noted that the focus of these
scholars' research was mostly on material dam-
age caused by unauthorised land acquisition,
and the procedure for determining the nature
and type of damage remains controversial to this
day. To date, the nature of damage and the proce-
dure for its establishment have not been defined
at the theoretical level. This causes difficulties
for practitioners in proving criminal offences
related to the illegal acquisition of land plots.

2. Classification of criminal offences
related to illegal land acquisition

According to the Constitution of Ukraine,
Article 14 states that land is the main national
asset under special protection of the State. This
approach is a historical result of recognising
the role and place of land resources in the eco-
nomic development of any State (Constitution
of Ukraine, 1996).

In particular, the idea of land as a territory
of residence with certain natural resources has
changed significantly in modern society. In
the life of any society, land is of utmost impor-
tance, as it is a natural resource, an object
of labour, a means of production, an element
of market relations, and performs a num-
ber of other functions. If we consider land as
a natural object protected by law and a resource
that exists independently of human will, it
has social value and performs an environmen-
tal and resource function; a social function as
a place of human life; political and economic
functions as a territory of the State, as well as
an object of economic activity and an element
of market relations.

The analysis of the state of affairs in national
legislation enables to study the structure
of criminal offences entailing criminal liability
for illegal land acquisition and to propose their
hierarchical classification based on the subject
matter of the encroachment (Horodetska, 2010,
pp. 135-137).

As a result of this hierarchical classification,
criminal offences related to the illegal acqui-
sition of land can be grouped as follows: those
that violate the right of actual use without
obtaining the official status of land owner; those
aimed at the illegal acquisition of legal rights
to land; and environmental criminal offences
aimed at the illegal acquisition of land.

The first group of criminal offences that vio-
late the right of actual use without obtaining
the official status of a land plot owner includes
an unauthorised land grab and unauthorised
construction (Article 197-1 of the Criminal
Code of Ukraine) and arbitrariness (Article 356
of the Criminal Code of Ukraine). The specific-
ity of such criminal offences is that the object

6

of encroachment is the land plot itself, not
the rights to it. The subject matter of proving is
the fact of land acquisition, determination of its
area (Horodetska, 2010, pp. 139-140; Criminal
Code of Ukraine: Law of Ukraine, 2001).

The second group consists of criminal
offences aimed at the illegal obtaining of legal
rights to land. This group includes fraud, abuse
of power or official position, abuse of authority
by persons providing public services, forgery
of documents, seals, stamps and forms, their
sale, use of forged documents, and official for-
gery. The specific feature of this group of crim-
inal proceedings is that they involve the illegal
transfer of legal rights to a land plot.

The third group includes environmental
criminal offences aimed at the illegal land acqui-
sition. These include illegal seizure of soil cover
and illegal acquisition of water fund lands on
a particularly large scale. This group is charac-
terised by actions aimed at seizing soil cover or
water resources without a specialised permit.
The object of encroachment is the soil cover
(Muliar, Khovpun, Shust, 2019, pp. 269-270).

Establishing the nature and amount
of damage caused by a criminal offence related
to the illegal land acquisition is one of the most
difficult issues in the investigation of criminal
proceedings, since the proof of certain elements
of a criminal offence depends on the correct
determination of the amount of material damage.

With regard to the nature of the damage
caused by criminal offences related to the ille-
gal land acquisition, it should be noted that it
can be quantitative and qualitative. The quan-
titative measure of damage means the scale, size
of the violation of rights or interests protected
by law. On the other hand, the qualitative
aspect of such harm determines the seriousness
of the consequences for individuals, State or
public interests, or the interests of legal entities
(Bohdanov, 2020, pp. 128-129).

Ya.O. Diakin divides damage into tangible
damage, which is reflected in monetary terms,
and intangible damage, which relates to the vic-
tim's internal sphere and encroaches on intan-
gible goods that belong to a person by birth or
by virtue of law or violates his or her personal
non-property rights. The specificity of intan-
gible damage is that it does not have a mathe-
matical system of measurement, and therefore
the question of its materiality is decided by
law enforcement agencies in each case based
on an analysis of all the circumstances estab-
lished in the criminal proceedings. It can be
of an organisational or environmental nature.
Organisational damage includes disruption
of the activities of a separate part of the State
or public apparatus, the work of a particular
enterprise, institution or organisation, sus-
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pension of production processes, and creation
of significant obstacles to their work. Environ-
mental damage may include significant environ-
mental pollution, massive loss of flora and fauna
(Diakin, 2019, pp. 211-212).

According to R.O. Movchan, the dam-
age caused to the owner of a land plot or land
user may include the components such as
the use of land plots for other purposes than
their intended purpose; removal of soil cover
without special permission; losses associated
with the destruction or damage to green spaces
or destruction of buildings or structures located
on an unauthorisedly occupied land plot;
expenses that a person must incur to restore his
or her violated right to a land plot or the quality
of the land plot as an object of ownership or use
(Movchan, 2020, pp. 162-163).

Environmental criminal offences aimed
at the illegal land acquisition result in tangible
and intangible damage. As an example of intan-
gible damage in the form of creating a danger
to human life, health or the environment, this is
the illegal seizure of soil cover.

Material damage in the course of commit-
ting the illegal seizure of soil cover may result
in the death of people, mass death of flora or
fauna, or other grave consequences. Other grave
consequences should be understood as causing
damage characterised by increased danger to all
living things, destruction or significant damage
to extensive natural areas (protected tracts, for-
est areas, etc.), loss of unique and rare natural
objects listed in the Red Data Book of Ukraine,
mass deaths of people, mass deaths of animals
over a large area, etc. The analysis of law appli-
cation practice shows that damage in the form
of death of people, mass death of flora or fauna
is not inherent in this type of criminal offence
(Shulha, 2023, pp. 35-36).

3. Specific features of establishing
the amount of damage caused by criminal
offences related to the illegal land acquisition

Establishing the amount of damage caused
by criminal offences aimed at illegal acquisi-
tion of legal rights to land has its own specifics,
which is due to the fact that the amount of dam-
age is a qualifying feature rather than a element
of the objective side of the criminal offence.
During the investigation of land fraud, mate-
rial damage is of secondary importance. Intent
is of primary importance. The absence of intent
to commit fraudulent acts with a land plot is
grounds for an acquittal. The amount of damage
caused is a qualifying feature.

Establishing the amount of damage caused
by fraud committed with land plots does not
require additional expertise. As a rule, in the case
of a criminal offence of this category, the funds
that are the subject of the offence are transferred

to the suspect, accused or victim against a receipt
written by the person who received such funds.
Therefore, the amount of damage will be equiv-
alent to the amount specified in the receipt. It is
confirmed by the testimony of victims and wit-
nesses. The receipt is attached to the criminal
proceedings (Diakin, 2019, pp. 196-198).

In this respect, the amount of damage in
criminal proceedings related to abuse of power
or official position, as well as abuse of authority
by persons providing public services commit-
ted with the aim of illegal acquisition of land, is
determined on the basis of the monetary value
of the land plot. The results of the monetary
valuation of the land plot that was the subject
of the criminal offence are contained in the tech-
nical documentation of the land plot and are used
as a basis for establishing the amount of damage.
In order to determine the compliance of the com-
pleted valuation of a land plot or rights to it
with the requirements of regulations on prop-
erty valuation, methodology, methods, valua-
tion procedures, a land valuation examination is
carried out, which is evidence of material dam-
age (Movchan, Dudorov, 2020, pp. 125-126).

It should be noted that in the absence of com-
plete information necessary to establish the value
ofaland plot, it is possible to conduct aland tech-
nical expertise, which is carried out by comparing
similar offers of land plots as of the year in which
the criminal offence was committed and deter-
mining the likely market value of the land plot
and its legal status. This practice is quite contro-
versial, but it does take place.

Therefore, the amount of damage caused
by criminal offences aimed at the illegal acqui-
sition of legal rights to land is determined on
the basis of attaching to the criminal proceed-
ings: receipts or other supporting documents on
the transfer of funds; results of monetary valua-
tion of the land plot; conclusion of land valua-
tion and appraisal (Oderii, 2015, pp. 224-226).

The amount of pecuniary and non-pecu-
niary damage in the course of investigation
of environmental criminal offences aimed
at illegal land acquisition is determined by
conducting unscheduled inspections, construc-
tion and technical expertise, which allows to
establish the amount of extracted mixture from
the land plot and the amount of damage caused.
The amount of tangible and intangible damage
in the investigation of environmental crimi-
nal offences aimed at illegal land acquisition is
determined by conducting unscheduled inspec-
tions, construction and technical expertise, ena-
bling the volume of the extracted mixture from
the land plot and the amount of damage caused
tobe determined. A problematic issue that arises
when establishing the amount of damage caused
by a criminal offence in proceedings related to

1
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illegal land acquisition is the absence of a pro-
cedure for unscheduled inspections in the CPC
of Ukraine (Shulha, 2022, pp. 169-170).

4. Conclusions

A danger to human life is the creation
of a real possibility of the death of at least one
person. Health hazard is the impact of environ-
mental factors that pose a real threat to health,
lead to disability or even pose a real threat to
the life and health of future generations. Envi-
ronmental hazard is the threat of the following
consequences: death of animals, plants, forest
plantations; land degradation; reduction of land
cover, which affects the supply of agricultural
products to the population; climate change
and other changes in the biological, chemical
and physical composition of the soil, etc.

It is established that criminal offences
in criminal proceedings related to illegal
land acquisition on the basis of the object
of encroachment are grouped as follows: those
which violate the right of actual use without
obtaining the official status of a land plot owner;
criminal offences aimed at the illegal acquisition
of legal rights to land; environmental criminal
offences aimed at illegal land acquisition.

Thus, the establishment of the nature
of the damage in the course of proving in crim-
inal proceedings related to the illegal land
acquisition is individual in scope. The nega-
tive consequences of offences related to illegal
land acquisition are of a tangible and intangible
nature. When establishing the amount of dam-
age caused by criminal offences in criminal
proceedings related to the illegal land acqui-
sition, it is necessary to consider the nature
of the damage. Depending on the latter,
the method of establishing the amount of dam-
age is determined. The method of establishing
the amount of damage is differentiated depend-
ing on the criminal offence committed.

When revealing the content of socially dan-
gerous consequences of unauthorised acquisi-
tion of a land plot, it is necessary to consider
the rules under which current legislation
provides for the procedure for determining
the amount of damage for unauthorised acqui-
sition of a land plot.
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OCOBJ/HUBOCTI BCTAHOBJIEHHA BUAY I POSMIPY HIKOAU
Y RPUMIHAJIbHUX ITPABOIIOPYIIEHHAX, IIOB’A3AHUX
I3 HEBAKOHHUM 3ABOJIOATHHAM 3EMJIEIO

Anoranisi. Memoro cTaTTi € HOCHIUKEHHST PO3MIPY KO 3aBJaHUMU KPUMiHAJIBHUMHU TPABOIIO-
PYIICHHSIM, [OB'SI3aHKMM 13 HE3AKOHHUM 3aBOJIOJIHHAM 3eMJIEI0 TT0TPeOyE KOMILIEKCHOTO i CHCTEMHOTO
JOCTIKEHHST MIPOKOTO KOJIA MATaHb, PO3POOKK apryMEeHTOBAaHNX IIPOIMO3KILii Ta peKOMEHAAILH 010
3MEHIIeHHs PO3Mipy MmKoau. Pesyavmamu. Y cTaTTi HAroJONIy€EThCST HA BCTAHOBJIEHHI BUIY i PO3Mipy
IIKOJIM, 3aBJIAHOI KPMMiHATIbHUM TIPABOMOPYIIEHHSIM, TIOB'SI3aHUM 13 HE3AKOHHUM 3aBOJIO/[IHHSIM 3eMJICI0.
HarosomieHo, 1o 3emJist Ma€ 0cOOJIMBY IIHHICTB, 1110 BIIPI3HSE 1i Bix OYIb-KOro MaTepiasibHOro 06'eKTa.
Bomna obMeskeHa B IPOCTOPI i € 6a3MCOM /st PO3MIIIEHHST TPOAYKTUBHUX CHJL. YIIPOJOBK PI3HOMAHITHIX
MOJITUYHUX 3MiH 3eMJIsi BUCTYIIAMA [eHTPaIbHUM 00'€KTOM — 1i BitOupasu ta aapyBasu, nepeposIozi-
ssinu i waginsnn. OynpaMenTaabHuM 3aBAaHHIM 3eMebHOI pehopMU € PAIUKATbHA 3MiHA CTABIEHHS
10 3eMJI IK OCHOBHOTO HaI[ioHaJIbHOTO GararcTBa. B ymMoBax TpaHchopmaliii 3eMeJIbHUX BiHOCHH, IO
NpPHU3BEIN 0 301TbITCHHS KiMBKOCTI BAACHUKIB 3€MJTi Ta 3eMJIEKOPHCTYBAUiB, HAMITH/IACS TEHIEHTIIS /10
CTPIMKOI0 3pOCTaHHs KiJIbKOCTI TIPABONOPYIIEHDb Y Taly3i 3eMeJIbHUX BiIHOCKH, TOMY 0COOJIMBOI yBaru
HabyBae nuTanHst eheKTUBHOTO 3IMCHEHHS JEPKABHOTO KOHTPOIIO 32 BUKOPUCTAHHSIM Ta OXOPOHOIO
3emelib. Bucnoexu. 3'sicoBano, 110 KPUMiHAJIBHI TIPABONOPYIIEHHS Y KPUMiHAJIBHUX MTPOBA/KEHHSIX,
MOB'A3aHUX i3 HE3AKOHHUM 3aBOJIOIIHHAM 3€MJICIO 32 03HAKOIO TIPE/IMETY MOCATAHHS, MOIIAIOTHCS HA TPU
TPYIIH, a caMe: Ti, SIKi MOPYIIYIOTh TTPaBo (haKTUYHOTO KOPUCTYBaHHs 63 ofepKaHHst opilliiiHoOro crarycy
BJIACHUKA 3€MEJIbHOI IJISTHKY; KPUMIiHAIbHI [IPABOIIOPYIIECHHS, METOK SIKMX € HE3aKOHHE HaOyTTsI 10pu-
JIMYHUX [TPAB HA 3eMJI10; KPUMiHAJIbHI TPABOTIOPYIIIEHHS €KOJIOTIUHOI CIPIMOBAHOCTI, METOIO SIKMX € He3a-
KOHHE 3aBoJIo/liHHSA 3emiieto. HarosoneHo, 1110 BCTaHOBJIEHHS XapaKTepy IIKOAM I/ 4ac JI0Ka3yBaHHs
V KPUMiHQJIBHUX MPOBA/KEHHSX, MOB'SI3aHNX i3 HE3AaKOHHUM 3aBOJIOJIIHHIM 3eMJIel0, HOCUTh iHANBI/LY-
asbHuil Xapaxkrep. Heratusmi Haciziku Biji IpaBoIOpYyIeHb, TTOB’I3aHUX i3 HE3AKOHHUM 3aBOJIOIHHIM
3eMJIeto, HOCSATh MaTepiasibHUN Ta HeMaTepiaabHuil XapakTep mkoan. [Ipn BcTaHOBIEHHI po3Mipy TTKOAH,
3aI0/IiTHOT KPUMIiHAJIBHIMH TTPABOTIOPYIIEHHSIMM, Y KPUMiHAJIBHUX MTPOBA/PKEHHSIX, OB’ I3aHIX i3 He3a-
KOHHUM 3aBOJIOJIIHHSIM 3eMJIEH0, HEOOXI/[HO BPAXOBYBaTH XapaKTep MIKO/H.
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FUNCTIONS OF THE VIRTUAL ASSETS MARKET

Abstract. Purpose. The objective of the present study is to delineate the functions of the virtual
asset market to enhance the efliciency of developing measures for improving the legal framework for
its functioning. Research methods. The purpose was achieved by using a set of methods of scientific
knowledge: the formal logical approach was employed to examine the fundamental concepts and evaluate
the legal instrument governing the operation of the virtual asset market. The system-structural method was
applied to identify and analyze specific characteristics of the virtual asset market with a particular focus on
defining its functions. The formal legal method was used to develop pertinent proposals for incorporation
intolegislative and enforcement activities. Results. The author examines the principal doctrinal approaches
to specifying market functions and analyses the general and specific functions of various markets.
Conclusions. Based on the study, the author proposes to divide the functions of the virtual asset market
into general and specific ones. The general functions, which are inherent in all markets but manifested
in the virtual asset market, include: regulatory, stimulating, distributive, rehabilitative, allocative,
informational, integrating, mediating, and pricing. Using a synthesis of the scientific literature, the author
presumes that the specific functions of the virtual asset market are as follows: ensuring the issuance, sale
of virtual assets and the provision of intermediary services related to virtual assets; ensuring the storage or
management of virtual assets or virtual asset keys; the function of exchange and transfer of virtual assets;
and the investment function. Furthermore, the author proposes to include the function of redistribution
of property through transactions with virtual assets among the special functions of the virtual asset market.
The study has led to the conclusion that the fundamental special function of the virtual asset market can
be generalized as ensuring the turnover of virtual assets. In order to streamline and formalize the functions
of the virtual asset market, the author proposes to consolidate the functions of the virtual asset market
within the concept or strategy for the development of the virtual asset market. In order to ensure that
the virtual asset market fulfils each of its specific functions, it is necessary to formulate an appropriate
action plan. The author states that further scientific research should be aimed at identifying strategies
enhancing the regulatory framework governing the operation of the virtual asset market.

Key words: virtual assets, cryptoassets, virtual asset market, market functions, legal regulation
of the market.

1. Introduction

Legal relations in the turnover of virtual
assets constitute the market, the efficiency
of which depends on determining the com-
pleteness of the market’s function performance.
While studying the functions of the credit mar-
ket, H. V. Myskiv noted that they contribute to
the consolidation of the market as an integral
phenomenon and the separation of the market
from other economic phenomena into an inde-
pendent category (Myskiv, 2014, p. 43). The
above mentioned remains pertinent to
the virtual asset market. S.O. Hrytsai posited
that using all macroeconomic variables would
facilitate the proliferation of cryptocurrencies in
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Ukraine, thereby precipitating a period of accel-
erated growth and advancement within the dig-
ital economy. Regrettably, the regulatory appa-
ratus governing the crypto-economy has yet to
be fully developed (Hrytsai, 2023, pp. 198-199).
R.V. Lukianchuk observed that the digital
industry, within the context of the real force
majeure regime, continues to fulfill contracts,
export services, provide foreign exchange earn-
ings, and support the national digital economy.
In this context, one of the priorities for public
policy is to create a legal framework for crypto
companies to operate legally in Ukraine and do
business (Lukianchuk, 2023, p. 114-115). From
the above, it can be seen that when developing

© O. Kulyk, 2023



6/2023
COMMERCIAL LAW AND PROCESS

statutory frameworks, it is necessary to take
into account the current economic component
of the market in which the following market
functions play an important role.

The legislative framework governing
the regulation of the virtual assets market in
Ukraine is currently undergoing development.
The Law of Ukraine "On Virtual Assets" was
adopted on 17 February 2022. However, its
implementation is contingent upon the adop-
tion of the Law of Ukraine on Amendments to
the Tax Code of Ukraine concerning the par-
ticulars of taxation of transactions with virtual
assets. As yet, no such law has been adopted.
In the meantime, neither the extant version
of the Law of Ukraine "On Virtual Assets" nor
any other regulatory instrument contains any
fixed market functions. Consequently, the legal
framework for regulating relations in the virtual
assets market requires improvement.

Certain legal issues of the virtual asset mar-
ket have been the subject of research by many
representatives of legal science. In particu-
lar, these issues are highlighted in the studies
by T.S. Hudima, B.V. Derevyanko, A.A. Kud,
A.S. Ovcharenko, V.A. Ustymenko, and oth-
ers. Some aspects of the functions of virtual
assets ecosystem have been covered by experts
of the Financial Stability Board (The Financial
Stability Board, 2022). However, science has not
formed a unified understanding of the essence
and list of functions of the virtual asset market,
which undoubtedly affects the state of legal sup-
port for the market’s functioning.

The foregoing indicates the relevance
of the issue and the expediency of its elaboration.

The purpose of the article is to specify
the functions of the virtual asset market, which
will have a positive impact on the efficiency
of developing measures to improve the legal
framework for its functioning.

Methods. The formal logical method was
used to study the basic concepts and ana-
lyze the legal act regulating the functioning
of the virtual asset market. The system-struc-
tural method was used to identify and analyze
certain characteristics of the virtual asset mar-
ket, in particular, to specify its functions. The
formal legal method was applied to formulate
relevant proposals intended for lawmaking
and law enforcement activities.

2. Specifying the general functions of mar-
kets in economic theory

The word "function” is understood as
the purpose, role of something (Diction-
ary of the Ukrainian language, 1979, p. 653).
According to one definition, the "function
of the market" is a list of tasks it performs
and goals it achieves (Okhrimenko, Paska,
2015, p. 6).

Many representatives of economic science
have summarized the functions of the market.
One of the approaches developed by economic
theory states that the market functions include
the following: regulation (the market regulates
all economic processes); incentives (the market
encourages producers of goods and services to
reduce costs, improve the quality and consumer
properties of goods); distribution (produc-
ers' and consumers' incomes are differentiated
through prices); rehabilitation (the market
cleanses the economic environment of uncom-
petitive businesses and supports the most effi-
cient ones); allocative (the market ensures
the production of the optimal combination
of goods and services using the most efficient
combination of resources); informative (the
market informs participants through prices
what is profitable to buy and what is not); inte-
gration (the market unites economic actors
into one whole, contributing to the forma-
tion of a single economic space) (Bazylevych,
2007, p. 195).

Husarina N.V., Hratsiotova G.O., Bradul
K.S. adhere to a similar approach, defining
the main functions of the market as regula-
tory; distribution; information; integration
and stimulating (Husarina, Hratsiotova,
Bradul, 2023, p. 25).

V. Horlachuk identifies the main functions
as regulatory, stimulating, economic selection,
integration, distribution, allocation, informa-
tion, intermediary, and sanation. V. Horlachuk
adds only one function to the above men-
tioned — the function of economic selection,
but renders it through the ability of the mar-
ket to get rid of economically weak, unviable
enterprises through competition (Horlachuk,
2010, p. 172-173), and therefore, duplicates
the function of sanation.

0.Y. Shchehlova, in addition to the already
mentioned informational and regulatory func-
tions, also distinguishes the intermediary
function (the market acts as an intermedi-
ary between the producer and the consumer);
and the pricing function (the price is formed in
the market based on the interaction of supply
and demand) (Shchehlova, 2011, p. 150).

From the above, we can draw an interim con-
clusion that the common functions of all mar-
kets include the following: regulatory, incentive,
distribution, rehabilitation, allocation, informa-
tion, integration intermediation, and pricing. It
seems that each of the above functions inherent
in all markets will be exercised in the virtual
asset market.

3. Special functions of markets

Researchers who have analyzed the func-
tions of specific markets point out that such
markets perform not only general functions but
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also certain special functions. Thus, while stud-
ying the functions of the financial services mar-
ket, M.V. Dubyna and D.V. Bondarenko refer to
the main ones: transformational, servicing, mar-
ket, social, information and analytical, risk mini-
mization, and regulatory (Dubyna, Bondarenko,
2016, p. 167). It is also believed that the financial
market performs the functions of pricing, liquid-
ity, and cost savings (Yukhymenko, 2010, p. 415).
S. Moshenskiy also proposed to add the following
to the above-mentioned functions: the provision
of risk management methods; provision of relia-
ble information to market participants; as well as
the function of solving the problem of incentives
(Moshenskyi, 2008, p. 34).

Another market that can be given as
an example is the insurance market. Yu.
M. Klapkiv classified insurance market func-
tions as cognitive, interpretive, prognostic,
heuristic, communicative, applied, ideological,
and educational as general. At the same time,
he also pointed out special functions that reveal
the peculiarities of the purpose of the insurance
services market, which are due to their focus
on the development of insurance as a special
socio-economic type of economic activity that
has its own nature and development trends, in
particular: risk (compensation), accumulative
(savings), warning (preventive), investment,
control (Klapkiv, 2017, p. 62-63).

Y.M. Pavlyuchenko, in turn, summa-
rized the functions of the agricultural market
and proposed their division into basic (social,
market price discovery, stimulating, selective,
coordination and management, information)
and additional (pricing, technical and eco-
nomic, sanitation, control, distribution, allo-
cation, communication, agricultural ecologiza-
tion, etc.) (Pavliuchenko, 2019).

While studying the legal regulation
of securities circulation, O. Yavorska noted that
the securities market performs a set of functions:
1) accumulates temporarily free cash resources
and directs them to the development of the sec-
tors of the economy in need; 2) services the pub-
lic debt; 3) redistribution of property through
transactions is carried out in the securities mar-
ket; 4) normal functioning of the securities mar-
ket ensures stable financial profit for the securi-
ties holder and financial intermediaries through
speculative transactions (Yavorska, 2015, p. 28).

4. The virtual asset ecosystem and its
functions

Scientists identify a specific set of func-
tions in each market due to the peculiarities
of its functioning, and therefore it is necessary
to move directly to the specifics of the turnover
of virtual assets.

Indeed, virtual assets are a relatively
recent phenomenon. There is no consensus
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among scholars and national regulators even
on the functions of virtual assets. For example,
J. Abate, N. Branzoli, and R. Gallo noted: “Two
possible classification criteria that have caused
confusion among authorities around the world
relate to the intended and the actual economic
function of crypto-assets. The former relates to
crypto-asset economic function foreseen by its
issuer/distributor, such as whether the cryp-
to-asset should be used as a means of payment,
an investment asset, or to grant holders access to
a service or product or other. The latter relates
to the most common use of the crypto-asset by
its holders. A well-known example of crypto-as-
set for which the intended and actual economic
function differ is Bitcoin, which has been cre-
ated to provide a means of payment but it is
mainly used as a speculative asset. Tax author-
ities have often treated Bitcoin as a currency,
thus following the intended economic function,
while financial authorities have often consid-
ered it broadly similar to an investment asset,
thus following the actual economic function”
(Abate, Branzoli, Gallo, 2023, p. 357).

Financial Stability Board experts noted
that the virtual asset ecosystem has a wide
range of functions and activities, many of which
resemble those of the traditional financial sys-
tem. These researchers identify certain func-
tions of the virtual asset ecosystem:

First, "Creation, issuance, distribution,
redemption and underlying infrastructure”.
This function is exercised in the following activ-
ities: creating, issuing, and redeeming crypto-as-
sets, distribution, underwriting, placement,
market-making, marketing and sales, operating
infrastructure and validating transactions;

Secondly, the virtual asset ecosystem per-
forms the function of " Wallets and custody”,
which is exercised in the provision of custodial
(hosted) wallet and custody services, provision
of non-custodial (unhosted) wallets;

Thirdly, the ecosystem performs the func-
tion of "Transfer and transactions”, which is
exercised in the provision of payment for/of
goods, services, gifts and remittances, exchange
between crypto-assets or against fiat currencies,
clearing and settlement;

Finally, fourthly, the virtual asset ecosystem
performs the function of "Investment, lever-
age and risk management". This is exercised in
the provision to borrow/purchase other cryp-
to-assets, trading/borrowing/lending of cryp-
to-assets, insurance, direct/outright exposures
to crypto-assets, synthetic/derivative expo-
sures to crypto-assets [Financial Stability
Board, 2022, p. 4].

It should be added that the study defines
the "crypto-asset ecosystem" as "the entire
ecosystem that encompasses all crypto-as-
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set activities, market and participants”, while
the "crypto-asset market" is defined as "any
place or system that provides buyers and sellers
the means to trade crypto-assets and the associ-
ated instruments, including lending, structured
investment products, and derivatives” [Finan-
cial Stability Board, 2022, p. 71]. According
to provisions of Ukrainian law, which state
that the virtual asset market is a set of virtual
asset market participants and legal relations
between them regarding the turnover of virtual
assets (clause 10, part 1, article 1 of the Law
of Ukraine "On Virtual Assets"), it can be con-
cluded that the understanding of the concept
of "virtual asset market" in Ukrainian law actu-
ally corresponds to the concept of "virtual asset
ecosystem" in the study by the Financial Sta-
bility Board.

5. Extrapolation of the terminology
of Ukrainian legislation to the functions
of the virtual asset ecosystem

Taking into account the Financial Stability
Board's opinion on the functions of the virtual
asset ecosystem and applying the terminology
of the Ukrainian legislator on the types of activ-
ities in the virtual asset market, it can be con-
cluded that the virtual asset market has the fol-
lowing functions: 1) ensuring the issuance, sale
of virtual assets and the provision of intermedi-
ary services related to virtual assets; 2) ensuring
the storage or administration of virtual assets or
virtual asset keys; 3) the function of exchange
and transfer of virtual assets; 4) investment
function.

It seems that the functions allocated by
the Financial Stability Board are special func-
tions specific to the virtual asset market and take
into account its internal structure, reflecting
the processes taking place in this market.

Nevertheless, it appears that the virtual
asset market also fulfills the function tradi-
tionally attributed to the securities market —
namely, the redistribution of property through
transactions. Consequently, it is proposed that
the redistribution of property through trans-
actions with virtual assets be included among
the special functions of the virtual asset market.

An analysis of the special functions
of the virtual asset market reveals that its fun-
damental special function is to ensure the turn-
over of the virtual assets.

It is important to note that these functions
are ensured by the provisions of regulatory
legal acts. Therefore, it seems that the functions
of the virtual asset market can serve as a basis
and guideline for implementing measures aimed
at improving the legal support for its function-
ing. It is therefore recommended that the func-
tions of the virtual asset market be consolidated
at the level of a regulatory legal act. Such an act

could, for example, be a concept or strategy for
the development of the virtual asset market. In
order to implement this strategy, it would be
necessary to develop an appropriate action plan.
This would ensure that the virtual asset market
performs the special functions that it is intended
to fulfil. Regulatory consolidation of the func-
tions of the virtual asset market would also con-
tribute to the formation of a more stable under-
standing of their content in practice.

6. Conclusions

The study indicates that the functions
of the virtual asset market can be divided into
two categories: general and special. The general
functions include regulatory, incentive, distri-
bution, rehabilitation, allocation, informational,
integration intermediary, and pricing. The spe-
cial functions are those that ensure the issuance,
sale of virtual assets and provision of interme-
diary services related to virtual assets; ensure
the storage or administration of virtual assets
or virtual asset keys; the function of exchange
and transfer of virtual assets; investment func-
tion; and redistribution of property through
transactions with virtual assets. A generaliza-
tion of the special functions of the virtual asset
market allows us to conclude that the funda-
mental special function of the virtual asset mar-
ket can be formulated as ensuring the turnover
of virtual assets.

In order to enhance the efficiency and for-
malize the operations of the virtual asset mar-
ket, it is proposed to consolidate the functions
of the virtual asset market within a comprehen-
sive concept or strategy for its development.
To this end, an action plan must be designed to
ensure that the virtual asset market fulfils each
of the designated special functions.

The aforementioned issues do not exhaust
the problematic aspects of the virtual asset
market legal regulation. Consequently, further
research should be aimed at identifying poten-
tial improvements to legislation governing
the functioning of the virtual asset market.
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CERTAIN FEATURES OF THE LEGAL REGIME
OF CRYPTOCURRENCY TRANSACTIONS

Abstract. Purpose. The purpose of the article is to determine the peculiarities of the legal
regime of cryptocurrency transactions based on the analysis of foreign experience and comparison
of cryptocurrencies (virtual assets) with classical (fiat) money and e-money and make proposals for their
improvement. Research methods. The use of classical methods and techniques of scientific cognition,
in particular, analytical and synthetic, comparative, historical and legal, economic modelling, systemic
and structural, and others, allowed substantiating the conclusions. Results. The article analyses scholarly
views and certain provisions of legislation on cryptocurrency transactions and identifies the peculiarities
of the legal regime of such transactions compared to the legal regime of transactions with classical (fiat)
and e-money. Cryptocurrency transactions are characterised by anonymity and irreversibility, and the State
has no levers of influence and control over them. Conclusions. The adoption by the legislator of the Law
of Ukraine "On Virtual Assets" is supported in the article. It is indicated that the adoption of the necessary
legislative acts to develop the provisions of this still inoperative law will allow cryptocurrency market
participants to legally carry out their activities and clearly understand their place in the market and,
at the same time, be aware of their rights and obligations, and the availability of a strong legal framework
will effectively protect the rights of users and investors from criminals. The need to adopt the draft law
on amendments to the Tax Code of Ukraine regarding the taxation of transactions with virtual assets
has been confirmed. Once the draft law is adopted, it will be the turn of market regulators (primarily
the NBU) to issue their own bylaws, orders, guidelines, clarifications, letters, etc. that will clearly regulate
the activities of all participants in the cryptocurrency market. The importance of applying foreign
experience in legitimising cryptocurrency transactions is confirmed in the article.

Key words: cryptocurrency, virtual assets, bitcoin, electronic money, legal regulation, economic
activity, Tax Code of Ukraine, Civil Code of Ukraine, Commercial Code of Ukraine, cryptocurrency
"mining", the Law of Ukraine "On Virtual Assets", foreign experience.

1. Introduction

Since 2007, the global financial market has
seen the emergence of another instrument —
virtual money (assets) or cryptocurrency. This
instrument became popular and attractive
almost immediately. Cryptocurrencies are
an alternative means of payment, invest-
ment, and savings to the classic currency. It
can become the basis for shaping a new global
financial system. However, there are still gaps
in the legal framework for cryptocurrency cir-
culation in Ukraine and many countries around
the world. This is a problem for ordinary citi-
zens, economic entities, and domestic and for-
eign investors. Accordingly, it is also a problem
for the State, which is objectively interested
in investment in the face of war and a signifi-
cant economic downturn. However, in order
to attract investment, the State must ensure
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the protection of investors' interests, as all
cryptocurrency transactions — buying and sell-
ing, exchanging, even depositing — carry signif-
icant threats and risks, in addition to the pos-
sibility of getting rich quick. A few years ago,
researchers named and characterised various
technological, legal, and economic-legal risks,
including the one caused by the lack of the legal
regulation of cryptocurrency transactions,
the NBU's recommendation not to conduct
such transactions, the reliance on the owners
of cryptocurrency wallets to protect their legit-
imate interests, the prohibition of their use by
virtue of several provisions in the legislation
and the possibility of applying liability meas-
ures not explicitly mentioned (Derevianko,
2017, p. 38). Other risks in cryptocurrency
transactions include purely criminal risks asso-
ciated with theft and fraud on the Internet. The

© 0. Tuban, 2023
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existing judicial practice in Ukraine is not suffi-
cient for the legal protection of cryptocurrency
transactions by Ukrainian residents. However,
relatively recently, the Law of Ukraine "On
Virtual Assets" has been adopted to regulate
relations with cryptocurrency in Ukraine,
including the protection of cryptocurrency unit
holders by the state (On Virtual Assets, 2022).
However, the said Law did not enter into force
and was not signed by the President of Ukraine,
as it contains a prerequisite for making appro-
priate amendments to the Tax Code of Ukraine.

The above necessitates the study
of the legal regime of cryptocurrency transac-
tions and the search for ways to improve the rel-
evant relations.

Literature review. The issue of legal sup-
port for relations with cryptocurrency trans-
actions in Ukraine has been studied by various
scholars and practitioners over the past decade
and a half. Regulation of relations in the vir-
tual asset market in Ukraine should be based
on analogues that already exist in some other
countries, but also take into account the pecu-
liarities of the Ukrainian civil, commercial,
administrative and legal, as well as financial
and banking systems. Representatives of legal
and economic sciences have different opinions
on the possibility of legitimising operations in
the cryptocurrency market. Among them are
Vinnyk (Vinnyk and al., 2022), Hrytsai (2023),
Derevianko (2018), Kalachenkova and Dovhan
(2022), Makurin (2020), Marchenko and Dom-
brovska (Marchenko and Dombrovska, 2023),
Mohyl (Mohyl, 2023), Pochynok (Pochy-
nok, 2023), Spilnyk and Yaroshchuk (Spilnyk
and Yaroshchuk, 2020), and many others. How-
ever, despite the significant number of scientific
works devoted to the relevant topic, the prob-
lem of determining the legal nature of virtual
assets and their possible legitimation is relevant
and timely.

Purpose. Based on the above, the analysis
of foreign experience, and comparison of cryp-
tocurrencies (virtual assets) with classical (fiat)
money and electronic money, the article identi-
fies the specifics of the legal regime of crypto-
currency transactions and makes proposals for
their improvement.

Research methods. The use of classical meth-
ods and techniques of scientific cognition, in
particular analytical and synthetic, compara-
tive, historical and legal, economic modelling,
systemic and structural, and others, allowed to
substantiate the conclusions.

2. Processes of legitimisation of crypto-
currency transactions

As mentioned above, Ukraine does not yet
have any specific legislation on virtual assets.
However, the Law of Ukraine "On Virtual

Assets" (On Virtual Assets, 2022) has recently
been adopted, which will come into force after
the relevant amendments to the Tax Code
of Ukraine regarding taxation of transactions
with virtual assets (On amendments to the Tax
Code of Ukraine regarding taxation of trans-
actions with virtual assets, 2022). In addi-
tion to the Tax Code of Ukraine, a significant
number of other Ukrainian regulations must
be amended. This may be done after the Law
of Ukraine "On Virtual Assets" (On Virtual
Assets, 2022) enters into force. We believe that
amendments and additions should be made
to the Commercial Code of Ukraine (2003),
the Civil Code of Ukraine (2003), the Law
of Ukraine "On Banks and Banking" (2000),
Law of Ukraine On Currency and Currency
Transactions, 2018, Law of Ukraine On Capi-
tal Markets and Organised Commodity Mar-
kets, 2006, Law of Ukraine On Financial Ser-
vices and Financial Companies, 2021), the Law
of Ukraine "On the prevention and counter-
measures against the legalisation (laundering)
of the proceeds of crime, the financing of ter-
rorism and the financing of the proliferation
of weapons of mass destruction” (On the pre-
vention and countermeasures against the legal-
isation (laundering) of criminal proceedings,
the financing of terrorism and the financing
of the proliferation of weapons of mass destruc-
tion, 2019), the National Bank of Ukraine (the
"NBU") Regulation "On the approval of the reg-
ulation on transactions with currency values",
2019 and other legislative acts.

It should be noted that the Code of Ukraine
on Bankruptcy Procedures has already been
amended and supplemented to recognise vir-
tual assets as an object of bankruptcy pro-
ceedings (Code of Ukraine on Bankruptcy
Procedures, 2018), as noted by Correspond-
ing Member of the National Academy of Legal
Sciences of Ukraine Kolomoiets, who proposed
to recognise cryptocurrency as debtor's prop-
erty for the purposes of bankruptcy proceed-
ings and the Code of Ukraine on Bankruptcy
Procedures, taking into account the market
value of which measures to restore the debt-
or's solvency provided for in the rehabilitation
plan may be implemented, as well as to enable
the use of cryptocurrency in the liquidation
procedure (Derevianko, Kolomoiets, Kolpakoy,
2024, p. 658).

In the Ukrainian social context, there is
a tangible and growing enthusiasm for legiti-
mising cryptocurrency transactions. Crypto-
currencies are becoming increasingly preferred
not only to facilitate international transactions,
but also to meet the needs of the domestic mar-
ket. The decentralised financial sector is show-
ing strong activity, with cryptocurrencies being
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recognised as a de facto medium of exchange
in the Ukrainian social landscape (Marchenko
and Dombrovska, 2023). Thus, the establish-
ment of a coherent and comprehensive legal
framework for cryptocurrencies becomes imper-
ative to provide clarity, promote responsible
use, and mitigate risks of various kinds. Legal
clarity not only protects the interests of inves-
tors and users, but also ensures that the benefits
of cryptocurrency integration are aligned with
broader economic and regulatory objectives
(Spilnyk and Yaroshchuk, 2020). Therefore,
legal regulation of cryptocurrency relations that
meets the needs of civil society should ensure
the social orientation of the digital economy
and stimulate the social responsibility of busi-
nesses in the digital sphere.

The Law of Ukraine "On Virtual Assets”
defining the legal regime of cryptocurrency
transactions is a positive development. How-
ever, the rulemaking work needs to be contin-
ued in the direction of legitimising and improv-
ing the legislation (the provisions of the Law
of Ukraine "On Virtual Assets" have the main
positive effect of legitimising the circulation
of cryptocurrencies, while the nuances of reg-
ulating such transactions require a significant
number of additions) (On Virtual Assets, 2022).
Given Ukraine's European integration aspira-
tions, Ukrainian legislation on cryptocurrency
circulation should fully comply with European
standards. For this purpose, it is necessary to
permanently amend the said Law of Ukraine in
accordance with the above recommendations.
In addition, it is important to conduct an infor-
mation campaign to raise public awareness
about cryptocurrencies and the risks of crypto-
currency transactions, as well as about "safety
precautions” when conducting financial trans-
actions on the Internet. This will help people
understand the potential risks associated with
investing in cryptocurrencies (Hrudnytskyi,
2023). In his study of the formation of the cryp-
tocurrency market in Ukraine, Mohyl also con-
firms that the market is developing rapidly, but
lacks appropriate legal and regulatory frame-
works, which increases the risks for partici-
pants (Mohyl, 2023). Makurin points out that
if an organisation decides to use cryptocur-
rency to pay for certain goods, works or services
and to account for such receipts, it is necessary
to conclude an additional agreement and imme-
diately determine the date of transfer of digital
assets to fix the exchange rate (Makurin, 2020).
The issues of financial monitoring of cryptocur-
rency transactions, income declaration, and tax
payment remain unresolved and controversial.
To improve the effectiveness of state regulation
of relations in the cryptocurrency market, it is
necessary to create a unified legislative and exec-
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utive framework for regulating the activities
of all market participants with a clear definition
of the functions and tasks of financial regula-
tors. In the absence of a unified methodological
approach to the proper accounting of crypto-
currency transactions and operations with it,
it seems quite reasonable to apply international
accounting standards and recommendations
developed on their basis for accounting for cryp-
tocurrency as an intangible asset. Thus, the dis-
tinction between the recommended options for
accounting for cryptocurrency as an intangible
asset should be based on the purpose of its use
by an entity (Mohyl, 2023).

Hrytsai believes that the formation
of the legal framework in Ukraine can be
divided into two stages — before the emergence
of the relevant law and after its appearance in
the form of the Law of Ukraine "On Virtual
Assets", which introduced a number of legal defi-
nitions, classification and legal framework for
their regulation at the legislative level, marking
the beginning of the legitimisation of crypto-
currencies in Ukraine. In his opinion, the legal
framework introduced by the Law of Ukraine
"On Virtual Assets” can be summarised as fol-
lows. Virtual assets are an intangible good.
They have the same legal nature as information
or a literary work. They are not a means of pay-
ment and cannot be exchanged for property or
services. The ownership of a virtual asset is con-
firmed by the possession of a virtual key, which
isaset of technical means. Only a financial insti-
tution may provide services in respect of virtual
assets backed by currency values. Participants
in the virtual asset market are entitled to judi-
cial protection. The NBU and the NSSMC
(National Securities and Stock Market Comis-
sion) supervise the activities of service provid-
ers and apply enforcement measures (Hrytsai,
2023). This theory has a theoretical and prac-
tical basis and requires further research to jus-
tify the need for changes to the relevant Law
of Ukraine "On Virtual Assets", thereby bring-
ing it closer to the practice of the leading coun-
tries of the world where cryptocurrencies are
recognised as an exchange.

3. Threats of cryptocurrency transactions
and certain advantages of cryptocurrency
over other means of payment and accumula-
tion

Cryptocurrency transactions can be used to
circumvent sanctions, withdraw funds abroad,
legalise proceeds of illegal or dubious activities,
etc. It is believed that cryptocurrency trans-
actions are risky for the state, including its
national security and defence. Therefore, it is
important to actively improve the security com-
ponents of the legal regime for cryptocurrency
transactions.
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An analysis of the characteristics of cryp-
tocurrencies in terms of their key economic
properties, including decentralisation and their
anonymous nature, indicates that no other
classical currency or commodity money (gold,
silver, etc.) can compare with the reliability,
security and immutability inherent in the block-
chain technology underlying, for example, bit-
coin. It is believed that the economic properties
of cryptocurrencies, in particular their decen-
tralised nature, contribute to their attractive-
ness as a new and potentially safer form of cur-
rency. At the same time, the legal and regulatory
framework governing virtual assets, including
cryptocurrencies, in Ukraine needs to change
(Marchenko and Dombrovska, 2023). It can be
assumed that the threat of potential competi-
tion between cryptocurrencies and the national
currency (hryvnia) is a factor in restraining
the recognition of cryptocurrencies as a means
of payment in Ukraine. This is one of the risks
of cryptocurrency circulation. This idea avoids
immediate legal risks for the country's financial
and economic system and ignores their main
purpose — to serve as a means of payment alter-
native to fiat money. Therefore, it is advisable
to recognise cryptocurrencies as a means of pay-
ment, which will make it possible to contribute
to the state budget through appropriate legisla-
tive changes in terms of the legal status of cryp-
toassets (Kalachenkova, Dovhan, 2022).

When analysing the legal regime for the cir-
culation of virtual assets in Ukraine, the follow-
ing aspects should be taken into account:

— decentralised blockchain technology is
partially implemented at the state level, but
has not yet become widespread in government
agencies;

— Ukraine has established the Ministry
of Digital Transformation, a body that deals
with the development of special legislation for
the legal protection of digital asset owners;

— the main regulatory authority is
the National Securities and Stock Market Com-
mission (hereinafter referred to as the NSSMC)
of Ukraine;

— the Ministry of Finance of Ukraine is
responsible for financial monitoring of crypto-
currency transactions;

— when buying and selling cryptocurrencies
outside of Ukraine and making a profit due to
the price difference, the income is considered
as "received from foreign sources” (Skarbyk,
2023).

In view of the above, work should continue
on a comparative analysis of the legal regime
of cryptocurrency circulation in foreign coun-
tries and Ukraine, identifying the differences
between cryptocurrency, classic and electronic
money, determining the benefits and risks

of using cryptocurrency by Ukrainian economic
entities and government agencies in times
of war, providing proposals for the legitimisa-
tion of cryptocurrency transactions, taking into
account its advantages in martial law, etc.

We believe that after the legitimisation
of cryptocurrency transactions, the issue of har-
monising the provisions of Ukrainian legisla-
tion with the legislation of other countries will
arise, as relations in the cryptocurrency market
are multinational. The seller or buyer of cryp-
tocurrency units in Ukraine does not know
where their counterparty is physically located
and what citizenship or nationality they have.
Therefore, it is important to study foreign leg-
islation regulating relations with cryptocur-
rencies. Foreign experience, once taken into
account, may allow us to compare their achieve-
ments with the practical needs and realities in
Ukraine.

Ukrainian researchers emphasise the need
for co-regulation (involving the state and dig-
ital economic entities), technical regulation,
including standardisation, as well as the search
for effective means of regulating relations in
the field of mining and the use of cryptocurren-
cies. The emphasis is placed on two components
of the regulation of digitalisation relations —
technical regulation, including standardisation,
and regulation of relations in the field of mining
and use of cryptocurrencies. The study proves
the need to introduce legal mechanisms for
regulating digitalisation relations, taking into
account its duality (the presence of both benefits
and risks), and proposes changes to the current
legislation of Ukraine (Vinnyk and al., 2022).

4. The need to strengthen state control
over cryptocurrency transactions

The legitimisation of cryptocurrency trans-
actions poses a challenge for the state to ensure
that all participants in the cryptocurrency mar-
ket comply with the principles of legality, finan-
cial security and protection, provided they com-
ply with legitimate rules and regulations.

Pochynok believes that special attention
should be paid to such a subject of legal rela-
tions related to the circulation of virtual assets as
cryptocurrency exchanges. The following cryp-
tocurrency exchanges operate on the Ukrainian
market: "KUNA, Exmo, BTC TRADE UA. As
for currency exchangers, the most popular cryp-
tocurrencies for exchange are Bitcoin, Ethereum
and Litecoin. The regulation of cryptocurrency
exchanges in Ukraine, as in most countries
of the world, is limited to the level of their state
registration, licensing, and permits. In particular,
cryptocurrency exchanges in Ukraine operate as
limited liability companies with the type of activ-
ity "computerisation consulting". There are cur-
rently no other mandatory rules for the operation
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of cryptocurrency exchanges in Ukraine (Pochy-
nok, 2023). At the same time, the entry into force
of the Law of Ukraine "On Virtual Assets" is
intended to change the current situation. First
of all, the Law does not use the term "crypto-
currency exchange", but rather the term "service
providers related to the billing of virtual assets”
(On Virtual Assets, 2022). Having analysed this
definition, we can conclude that the term "ser-
vice providers related to the billing of virtual
assets” covers the activities of cryptocurrency
exchanges. Thus, the provisions of the Law
are intended, among other things, to regulate
the activities of cryptocurrency exchanges. The
Law also establishes for the first time at the leg-
islative level the mandatory state registration
of legal entities for conducting cryptocurrency
exchange activities, which can currently be
carried out without appropriate registration
(On capital markets and organised commod-
ity markets, 2006). Ukrainian legislation on
virtual assets applies to legal relations related
to the circulation of virtual assets in connec-
tion with: the provision of services related to
the circulation of virtual assets if the parties to
such legal relations have a registered office or
permanent establishment in Ukraine; the execu-
tion of a transaction subject to a virtual asset if
the parties have determined the law of Ukraine
to be applicable to the transaction as a whole or
to a separate part of it; the execution of a trans-
action subject to a virtual asset if both parties
of the transaction are residents of Ukraine; per-
forming an action, the subject of which is a vir-
tual asset, if the person who performs transac-
tions with virtual assets in their own interests
(the acquirer of the virtual asset) is a resident
of Ukraine (Pochynok, 2023).

Having analysed certain  provisions
of Ukrainian legislation and the experience
of foreign countries in the field of legal regula-
tion of cryptocurrency transactions and cryp-
to-exchanges, we can agree with certain con-
clusions regarding the proposal of directions
and ways to introduce state control over this
area in Ukraine:

1. due to the lack of regulation of the legal
status of crypto-exchanges and the regime
of cryptocurrency circulation, the state has no
obligations;

2. the lack of a system of regulatory
and legal regulation of the use of virtual
assets and the existence of contradictions in
approaches to defining the functions of crypto-
currencies lead to violations of the fundamental
principles of the rule of law and the principles
of its construction, where the rule of law plays
a leading role;

3. it is necessary to develop a system of reg-
ulatory and legal regulation of the cryptocur-
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rency market: legislative acts on the activities
of cryptocurrency market participants; acts reg-
ulating the issuance of licences for the activities
of erypto exchanges and crypto exchange opera-
tions; acts regulating the rights and obligations
of professional participants in the cryptocur-
rency market; acts to control such activities;
develop rules and standards for the provision
of financial services in the cryptocurrency mar-
ket and control over their compliance; a system
of supervision over financial institutions partic-
ipating in the cryptocurrency market;

4. it is necessary to ensure the implementa-
tion of international standards on cryptocurren-
cies defined by the Financial Action Task Force
on Money Laundering (FATF) on approaches
to risk assessments of cryptocurrencies and vir-
tual asset service providers (NSSMC);

5. the legal status of crypto-exchanges
and cryptocurrencies should be determined,
and the main areas of their use should be regulated
at the regulatory level (Levytskyi and al., 2023).

The laws that will be adopted in Ukraine to
legitimise cryptocurrencies and regulate rela-
tions with them will have an impact on the state
budget. We conclude that virtual assets should
be characterised from the legal and technical
points of view. The technical characteristics
of virtual assets indicate that they are based on
the interaction of information modules through
the use of a single set of formats with an appro-
priate level of security and encryption of all
transmitted data. From the legal point of view,
it is advisable to establish: the essence of virtual
assets, their types, scope of application, mech-
anisms for monitoring the use of virtual assets,
as well as bringing to justice for violations
of the procedure for using virtual assets (Bon-
darenko, 2023).

5. Conclusions

Legal regulation of relations in the virtual
asset market is extremely important, as it allows
to make this market civilized. The special nature
of cryptocurrencies has determined the peculi-
arities of the legal regime of transactions, which
are anonymous and irreversible, increased risk,
complexity of state regulation and protection.

Adoption of the necessary legislative acts
to develop the provisions of the adopted but
still ineffective Law of Ukraine "On Virtual
Assets" will allow market participants to oper-
ate legally and clearly understand their place
in the market, while being aware of their rights
and obligations. A strong legislative frame-
work will help to effectively protect the rights
of users and investors from criminals. Therefore,
the most important step in the near future is
the adoption of the draft law on amendments
to the Tax Code of Ukraine regarding the taxa-
tion of transactions with virtual assets. Its entry
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into force will be a trigger for the legitimisa-
tion and updating of the provisions of the Law
of Ukraine "On Virtual Assets" and amend-
ments to other legislative acts. Once the draft
law is adopted, it will be the turn of market reg-
ulators (primarily the NBU) to issue their own
regulations, orders, guidelines, clarifications,
letters, etc., which, in turn, will clearly regulate
the activities of all participants in the crypto-
currency market. Since the nature of virtual
assets is characterised by rapid transnational
transactions between users, it is necessary to
consider and implement international experi-
ence in ensuring legal regulation of cryptocur-
rency transactions.

Prospects  for  further research in
the field of legal sciences will include defining
the legal essence of virtual assets, characterising
and systematising their types, defining and clar-
ifying the scope of application, proposing mech-
anisms for monitoring the use of virtual assets,
and improving the mechanism for bringing to
liability for violations of the procedure for using
virtual assets, etc.
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OKPEMI OCOBJIMBOCTI IIPABOBOTO PEKUMY OITEPAIIIIA

I3 KPUIITOBAJIIOTOIO

Anorarnis. Mema. 11iumo cTaTTi €: Ha OCHOBI aHAJI3Y 3apyOisKHOTO OCBi/Y, MOPIBHAMNHS KPUIITOBA-

ot (BipTyasIbHUX aKTHBIB) i3 kiacuuunmu (hiaTHUMM) TPOIINMA, €JIeKTPOHHUMH IPOLINMA BUBHAYUTH
0COOIMBOCTI TIPABOBOrO PEXKUMY OIepalliil i3 KPUITOBAMIOTOIO i 3pOOUTH HPOMO3UILT OO IX YA0CKO-
HasieHHs. Memoou docaiovcenns. 3acToCyBaHHS KJIACUYHUX METOMIB 1 Clioco0iB HAyKOBOTO T3HAHHSI,
30KpeMa aHaJli THKO-CUHTETUYHOT0, TOPIBHAIBHOTO, iCTOPUYHO-TIPABOBOTO, EKOHOMIYHOTO MOJIETTIOBAHHS,
CHCTEMHO-CTPYKTYPHOTO Ta iHIINX /I03BOJIMJIO apTYMEHTYBATH BUCHOBKY. Pe3ynvmamu. Y ctaTti 11po-
BeJICHO aHaJIi3 MOTJIA/IB AOCTIANNKIB, OKPEMUX HOPM 3aKOHOJABCTBA Ha Olepallii i3 KpUIITOBAIIOTOIO,
BU3HAYEHO 0COOJIMBOCTI IPABOBOIO PEKUMY TAKUX OTNEpalliil TIOPIBHSIHO i3 IPABOBUM PEKUMOM OIlepa-
il i3 knacnunumMu (iaTHUME) Ta eeKTponHIME rpotrMa. Onepailii i3 KpUITOBATIOTOIO BUPI3ZHIIOTHCS
AHOHIMHICTIO, HE3BOPOTHICTIO, IeprkaBa He Ma€ BaXKeJiB BINIMBY i KOHTPOJIIO Ha HUX. Bucnoexu. [linTpu-
MaHO NPUIHATTS 3aKOHOABIEM 3akoHy Ykpainu «IIpo Bipryanbhi akTusu». Bkazano, 1o npuidHATTS
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HeOOXI/[HUX 3aKOHOJIABYMX AKTIiB y PO3BUTOK MOJIOKEHD I[HOTO JONOKM HEYHHHOTO 3aKOHY J03BOJIUTDH
YYaCHUKAM PUHKY KPUIITOBAJIIOTH JIETATILHO 3/[IICHIOBATH CBOIO iSTIBHICTD Ta YiTKO YCBIIOMITIOBATH CBOE
MicIle Ha PUHKY i mpu 1boMy OyTu 06i3HAHMMU PO [PaBa Ta 000B A3KNU, a HASBHICT MOTYKHOI 3aKOHO-
naByoi 6asu 103BOTUTH e(EKTHBHO 3aXHINATH PaBa KOPUCTYBaUiB Ta iHBeCTOPIB Bizt 3m0unHIiB. [TiaTBep-
JIPKEHO HEOOXIIHICT IIPUIHSTTSI IPOEKTY 3aKOHY PO BHECEHHs 3MiH 0 [10aTKoBOrO Kojiekey YKpaiHu
II0/I0 OIIOJIATKYBAHHS Olepalliil i3 BipTyaabHuUMM akTUBaMU. [1icsist IpUITHATTS 3aKOHOIIPOEKTY HACTaHe
yepra perysaTopiB punky (y nepiury uepry — HBY), ki maioTs BummycTiTH €BOI 11i/[13aKOHHI HOPMATUBHO-
[PaBOBI aKTH, HaKa3M, BKA3IBKH, PO3'SICHEHHSI, JIMCTH TOILO, sIKi, Y CBOIO 4epry, OYIyTh YiTKO perjaMeH-
TyBaTH JiSUIBHICTD YCIX YYAaCHUKIB BIIHOCHH HA PUHKY 06iry KpuntoBamor. IlifTBepkeHO BaXKIUBICTD
3aCTOCYBAaHH: IHO3EMHOTO JIOCBi/TY TIiJT Yac JIETiTUMAILii oTeparii i3 KpUnToBaIIOTOIO.

KiiouoBi cioBa: KpuITOBaIOTa, BIpTyaabHi aKTHBY, OITKOIH, eJIeKTPOHHI TPOIIL, IIPABOBE PeryJio-
BaHHS, rocroiapcbKa AisibHicTh, [logarkosuit kogexke Ykpainu, llusinbuuii kogexke Ykpainu, [ocnonap-
CBKHUIT KOZIeKC YKPaiHH, «MaliHiHT» KPUITOBATIOTH, 3aKoH YKpainu «IIpo BipTyasbHi akTHBI», 3apy6iK-
HUI I0CBIifT.
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THE CONCEPT AND FEATURES OF ATYPICAL
EMPLOYMENT AS A SPECIAL FORM
OF EXERCISING LABOUR RIGHTS OF EMPLOYEES

Abstract. Purpose. The purpose of the article is to define the concept and reveal the features
of atypical employment as a special form of exercising labour rights of employees. Results. The article,
relying on the analysis of scientific views of scholars and provisions of current legislation, suggests
the author's definition of "atypical employment as a special form of exercising labour rights of employees".
It is proved that from the legal perspective, atypical employment is one of the forms of exercising labour
rights of a person, since it, like any employment, is associated with meeting personal or social needs to
obtain monetary remuneration. It is determined that atypical employment is the result of changes in social
forms of production, information and digital progress, social transformations, and factors of both general
and individual nature. Therefore, atypical employment should be best interpreted as a socio-economic
phenomenon manifested in the flexibility of employment conditions of employees, which primarily involves
their performance of labour activities outside the actual location of the business entity. Conclusions.
It is concluded that the main features of atypical employment are as follows: first, it is comprehensive as it
combines quite diverse forms of employment which differ from standard (typical) employment; second, it
is based on a person's voluntary choice to exercise his/her right to work in a certain atypical form; third,
its specificity is that atypical employment is either directly provided for by current legislation or is not
prohibited by it; fourth, the employer's control over the progress of work is significantly limited, usually
controlling the timeliness, efficiency and quality of work; fifth, atypical employment prevails in intellectual
and creative work; sixth, atypical employment manifests itself in various forms, with each individual form
having its own distinctive features that distinguish it from other forms of atypical employment.

Key words: atypical employment, labour rights, employers, labour activities, regulatory framework.

1. Introduction of employees. A striking manifestation of such

Social and economic processes have a global
character and gradually involve Ukraine in
them, affecting the exercise of employees'
labour rights. According to Yu. O. Ostapenko,
the desire of employers to optimise the use
of labour resources and take full advantage
of scientific and technological progress leads, on
the one hand, to new exploitation of employees
and, on the other hand, to increased flexibility
of employment. In this regard, the labour mar-
ket becomes more and more flexible and, despite
the fact that standard employment remains
the most common in the labour market (in par-
ticular, in Ukraine and most post-Soviet coun-
tries), the trend of new types of employment
becomes more and more noticeable and inter-
esting for the parties to labour relations (Osta-
penko, 2020). The flexibility of the labour mar-
ket leads to diversity in exercising labour rights
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changes is the emergence and popularisation
of atypical forms of employment.

Some  problematic  issues  regarding
the essence and content of certain atypical forms
of employment have been considered in their
scientific works by: O. O. Bilous, U. Ye. Huzar,
V. P. Kokhan, M. R. Lychkovska, M. V. Lutsyk,
Yu. O. Ostapenko, T. V. Parpan, O. S. Pry-
lypko, L. Yu. Prohoniuk, M. M. Toporkova,
Ya. V. Saichenko. and many others. However,
despite the considerable scientific heritage,
there is no comprehensive research in the legal
literature on the essence and content of atypi-
cal employment as a special form of exercising
labour rights of employees.

Thus, the purpose of the article is to define
the concept and reveal the features of atypi-
cal employment as a special form of exercising
labour rights of employees.

© 0. Husarov, 2023
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2. Content of the form of exercising
the right to work

It should be noted that the form of exer-
cising the right to work may be considered
as active actions of a person to enter into
and participate in relations regulated by legal
provisions on performing labour as activities
not prohibited by law aimed at earning income.
According to the Law of Ukraine "On Employ-
ment of the Population” of 5 July 2012, employ-
ment can be defined as the activities of persons
not prohibited by law related to meeting their
personal and social needs in order to receive
income (wages) in cash or in any other form,
as well as the activities of members of the same
family who perform economic activities or work
for business entities based on their property,
including free of charge (Law of Ukraine On
Employment of the Population, 2012). The Law
provides for two types of employment: full-time
and part-time. However, it should be noted that
today the traditional understanding of the right
to work is based on full-time employment as
typical or standard employment. The literature
review reveals quite a variety of approaches to
understanding this type of employment.

According to T. V. Parpan, standard employ-
ment is characterised by the fact that hired
labour is performed on the basis of an employ-
ment contract concluded for an indefinite
period; work is performed on a full-time basis
on the territory of an enterprise, institution,
organisation; these labour relations are usually
formalised directly with the employer (Parpan,
2019). L. Yu. Prohoniuk, following a similar
perspective, notes that typical employment is
understood as employment for hire in the form
of an indefinite employment contract, organised
in the normal working day mode at an enter-
prise or organisation, under the direct supervi-
sion of the employer or his/her authorised per-
sons (Prohoniuk, 2018).

Therefore, the authors underline the fol-
lowing critical criteria for understanding typ-
ical (standard) employment: a fixed working
day, work place, and uncertainty of the dura-
tion of the employment contract (permanence).
According to U. Ye. Huzar and M. V. Lutsyk,
the concepts of "standard” and "non-standard”
employment are not generally accepted but
are increasingly used by researchers and policy
makers. "Standard” employment is usually con-
sidered to be full-time employment on the basis
of an indefinite employment contract in an enter-
prise or organisation, under the direct supervi-
sion of the employer or managers appointed by
him/her, while all forms of employment that
deviate from the described standard, including
self-employment, may be considered "non-stand-
ard" (Huzar, Lutsyk, 2013).

To sum up, the following features of typical
or standard employment can be distinguished:
indefinite term of the employment contract; full-
time work in accordance with the requirements
of the applicable law; fixed start and end times;
the workplace is determined by the employer
and is located outside the employee's place
of residence, usually on the employer's premises;
working hours are usually clearly regulated.

M. R. Lychkovska emphasises the fact that
the introduction and use of exclusively stand-
ard methods and forms of employment (full-
time employment on the basis of an indefinite
employment contract) do not always contrib-
ute to achieving the greatest effect. According
to the author, the standard (typical) model
of employment is optimal only for a certain
stage of socio-economic development of soci-
ety, i.e., each stage of development will have its
own typical model. Based on this, M. R. Lych-
kovska recommends that we stop calling new,
flexible forms of employment "non-standard" or
"atypical”, which generates a negative attitude
towards them (Lychkovska, 2016). V. P. Kokhan
argues that the emergence of new forms
of labour, which differ from the existing ones
by their organisation, flexibility, use of infor-
mation and telecommunication technologies
and the increasing importance of the creative
component of labour, has forced experts to com-
bine them all under the name of "non-standard
employment” as opposed to standard employ-
ment. In the literature, it is also referred to as
atypical, non-traditional employment, or atypi-
cal labour activity (Kokhan, 2013). This remark
emphasizes that atypical employment is derived
from typical (standard) employment. Some
authors contrast atypical employment with typ-
ical (standard, traditional) employment.

The scientific community has not developed
a unified approach to understanding the con-
cept of atypical employment. Some scholars
argue that atypical employment is the labour
activities of employees of a certain classification
group, which are provided for or not prohibited
by the current legislation of Ukraine, but due to
the particularities of the organisation of work-
ing hours, workplace and working conditions
do not comply with standard rules and require
a special regulatory mechanism, organisational
and economic support (Prohoniuk, 2019). Yu.
O. Ostapenko defines atypical employment as
labour relations between an employer (employ-
ers) and a person employed in an atypical man-
ner (atypical employee), which are not prohib-
ited or provided for by labour legislation and are
based on non-standard labour contracts. Atyp-
ical employment is an objectively forced devia-
tion from the general standards set by the leg-
islator regarding the organisation of working
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hours, workplace and working conditions,
due to the special needs of the employer(s)
and the atypical employee (Ostapenko, 2020).
The authors define the common characteris-
tic feature of atypical employment as either its
direct enshrining in the current legislation or
the absence of a direct regulatory prohibition
of such employment.

M. M. Toporkova and O. O. Bilous con-
sider atypical (non-standard) employment as
the activities of citizens based on labour rela-
tions in which one or more essential features
of traditional labour relations are modified: their
duration, place of performance, working hours,
particularities of performance of labour function
by an employee, etc. (Toporkova, Bilous, 2019).
These scholars base the understanding of atyp-
ical employment on the mandatory attribu-
tion of activities performed as an atypical form
of employment to the scope of labour relations
in which at least one of the features of typical
(standard) employment is subject to change.

Ya. V. Saichenko considers non-stand-
ard employment as a form of involvement
of persons in labour, which is a manifestation
of increased flexibility and individualisation
of labour relations, the essence of which is that
one of the features differs from the standard reg-
ulatory model of relations between participants
to the labour process, based on the indefinite
duration of an employment contract, full-time
work, work under the direct supervision of one
employer in the premises belonging to him/her
at one workplace with subordination to the inter-
nal labour regulations and inclusion in the labour
collective (Saichenko, 2021). The characteristic
features of atypical forms of employment include
their flexibility, which does not coincide with
the features of standard employment, resulting
in a fairly wide variety of such atypical forms
of employment.

3. Forms of atypical employment in
Ukraine

One of the most popular forms of atypi-
cal employment in Ukraine is remote work.
Based on the analysis of diversity in the field
of atypical forms of employment, U. Ye. Guzar
and M. V. Lutsyk identify the following types
of remote employment: 1) remote employment
divided into work at home and work in the office:
work performed mainly by highly qualified
personnel who have the trust of the employer.
Most of the time is spent working at home
(accountant, designer, etc.); 2) home-based
work: a set of monotonous operations that do
not require high qualification of their performer;
3) freelance remote work: home-based work
performed by freelancers under an agreement
with the employer (journalist, writer, transla-
tor); 4) mobile remote work: work that involves
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the use of new types of technologies. Employ-
ees contact clients using computer equipment
and provide them with the services they need
(sales representatives, hotline operators);
5) work in special workplaces - the employer
creates special premises with telecommunica-
tion connections. Work in a team is expected
(programmer, designer, marketer, etc.) (Huzar,
Lutsyk, 2013). It seems that the listed types
of remote employment do not exhaust all possi-
ble forms of it, however, remote forms of employ-
ment have certain common features. The essen-
tial features inherent in remote work, as one
of the most common forms of atypical employ-
ment, are as follows: 1) It is applied within
the framework of labour relations; 2) The place
of performance of labour function does not coin-
cide with the location of the employer (work
outside the office); 3) The employee has more
autonomy in the use of working time than when
working in the office; 4) The process of man-
aging hired labour is performed with the help
of information and telecommunication technol-
ogies (Silchenko, Sierbina, 2021).

O. S. Prylypko underlines the spread
ofnon-standard employment, by which the author
means the work of an employee under an employ-
ment contract that provides for deviations from
work under an indefinite full-time employment
contract (Prylypko, 2013). Besides, the author
considers borrowed labour to be a non-standard
employment, and in her opinion, borrowed labour
isa complex phenomenon which has three parties
to labour relations: a borrowed labour employee,
a private employment agency and a service cus-
tomer (another employer). Borrowed labour has
alarge number of types, and when using this type
of labour relations, services (outsourcing) or per-
sonnel (leasing of personnel, outsourcing of per-
sonnel and recruitment of temporary personnel)
may be provided (Prylypko, 2013).

One of the atypical forms of employment
that is developing as a result of social and eco-
nomic transformations is outsourcing, a practice
in which an individual or company performs
tasks, provides services or produces products for
another company the functions thereof could
be or are usually performed within the firm
(Toniuk, 2017). The essence of outstaffing is
the transfer of personnel outside the employ-
er's staff and their subsequent registration in
the employer's staff, with the latter assuming full
legal and financial responsibility for the employ-
ees. By providing outstaffing services, a recruit-
ment agency assumes the powers of a formal
employer for the employees of the client com-
pany, thereby ensuring full financial and legal
responsibility for them, including: payment
of salaries and taxes, and maintenance of per-
sonnel records in accordance with the labour
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legislation of Ukraine. Therefore, outstaffing is
a new way of development of HR management,
which currently has a number of disadvantages
and advantages that determine the feasibility
of its implementation for each individual enter-
prise (Pysarchuk and Marachevska, 2011).
According to K. S. Kosinova, in the case of out-
stafling as a type of outsourcing, there are prob-
lems with the preparation of labour contracts
and protection of employees' rights. In fact,
the person is in an employment relationship
with one employer and performs labour func-
tions for another, and this latter shall ensure
proper working conditions, although the pro-
vider company will be responsible for this (Kosi-
nova, 2017). Outsourcing and outstaffing, as
relatively new forms of atypical employment for
Ukraine, obviously require more comprehen-
sive regulatory frameworks to protect the rights
and legitimate interests of employees.

L. Krasnorutska considers atypical employ-
ment as labour activities of employees of a cer-
tain classification group, which are provided
for or not prohibited by the current legislation
of Ukraine, but due to the specifics of the organ-
isation of working hours, workplace and work-
ing conditions do not comply with the standard
rules and require a special regulatory mech-
anism and organisational and economic sup-
port. The researcher identifies atypical forms
of employment as borrowed labour, on-call
work, part-time work, self-employment, short
working week, etc. Moreover, the author notes
that the content of the category of non-stand-
ard employment is not limited to these (Kras-
norutska, 2018).

Accordingto M. M. Toporkovaand O. O. Bil-
ous, the grouping of all types of atypical employ-
ment into a sub-general array significantly com-
plicates the assessment of atypical employment
as a socio-economic phenomenon. In general,
its advantages and disadvantages are related to
the fact that, on the one hand, it provides flex-
ibility of the labour market, and on the other
hand, it leads to an uncontrolled labour market
and insecurity of the positions of its employ-
ees. The rapid informatisation of society
and the innovative development of the coun-
try's economy led to the emergence and spread
of new atypical types of employment that dif-
fer from the standard ones. In accordance with
the right to work guaranteed by the Consti-
tution of Ukraine, every citizen has the right
to free choice of employment that provides
an opportunity to earn a living. The steady
growth in the popularity of atypical types
of employment in Ukraine naturally requires
ensuring transparency of their use in order to
comply with the interests of the state, employee,
employer, that is, all participants in labour rela-

tions, which requires regulatory framework
(Toporkova, Bilous, 2019).

4. Conclusions

Therefore, atypical employment is the result
of changes in social forms of production, infor-
mation and digital progress, social transfor-
mations, and factors of both general and indi-
vidual nature. Therefore, atypical employment
should be best interpreted as a socio-economic
phenomenon manifested in the flexibility
of employment conditions of employees, which
primarily involves their performance of labour
activities outside the actual location of the busi-
ness entity. From the legal perspective, atypi-
cal employment is one of the forms of exercis-
ing labour rights of a person, since it, like any
employment, is associated with meeting per-
sonal or social needs with the aim of obtaining
monetary remuneration.

The main features of atypical employment
are as follows: first, it is comprehensive as it
combines quite diverse forms of employment
which differ from standard (typical) employ-
ment; second, it is based on a person's voluntary
choice to exercise his/her right to work in a cer-
tain atypical form; third, its specificity is that
atypical employment is either directly provided
for by current legislation or is not prohibited by
it; fourth, the employer's control over the pro-
gress of work is significantly limited, usually
controlling the timeliness, efficiency and quality
of work; fifth, atypical employment prevails in
the field of intellectual and creative work; sixth,
atypical employment manifests itself in vari-
ous forms, with each individual form having its
own distinctive features that distinguish it from
other forms of atypical employment.
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IIOHATTA TA O3HAKU HETUIIOBOI 3ATHATOCTI

SK OCOBJIMBOI ®OPMU PEAJII3AIIIL TPYIOBUX IIPAB ITPAIIIBHUKIB

Anoranis. MeToo cTaTTi € BUSHAYUTH MOHSATTS T PO3KPUTH O3HAKH HETHIIOBOI 3aiHATOCTI SIK 0CO-
6mBoI (hopmu peasizaiiii TPyAOBKX TIpaB NPaliBHUKIB. Pe3yavmamu. Y CTarti, CHMparOUKCh Ha aHAII3
HAYKOBMX HOTJISA/IIB BUCHHUX T4 HOPM YMHHOTO 3aKOHOZIABCTBA, 3aIIPOIIOHOBAHO ABTOPCHKE BU3HAYCHHS
«HETHUIOBOI 3alHATOCTI K 0cO6IMBOI GopMH peastisaliii TPyAOBUX MpaB MparliBHUKIB>. JloBegeHo, 1o
B [IPAaBOBOMY aCIIEKTi HETUIIOBA 3aliHSTICTh € OHIE0 i3 (popM peatizallii TPyIOBUX MPaB 0COOH, OCKIIbKK
BOHA, 5K 1 Oy/[b-sIKa 3aliHSITICTD, [0B’sI3aHa i3 33/[0BOJIEHHSIM OCOOMCTHX YU CYCIIIBHUX TI0TPed 3 METOIO
OTPUMaHHS TPOIIOBOI BUHATOPOAX. Bu3HayeHo, 110 HETUIIOBA 3aiHATICTD € HACJIKOM 3MiHU CYCHiJIb-
HUX (HOpM BUPOOHUITBA, iH(OPMALIiiiHOTO, I1(BPOBOTO IPOrPECY, COIIATbHUX MePeTBOPeHb, (PaKTOPIB K
3arajibHOTO, TaK 1 IHAUBIAYAILHOTO XapakTepy. TAKUM YMHOM, HETUIIOBY 3aliHATICTh HANOLIbII JOILIBHO
TIYMAYUTH SK COIIAIbHO-€KOHOMIUHE SIBHUIIE, 110 MPOSBJSAETLCS B THYYKOCTI YMOB 3afiHATOCTI IpaIfiB-
HUKIB, 1110, TIEpII 32 BCe, epeadadac 3/1iliCHeHHS HUMU TPYAOBOI [isJIbHOCTI 1032 MeKaMu (paKTHIHOTO
posTantyBaHHs cy('e€KTa rocroapioBatHs. B IpaBoBoMy acIieKTi HETUIIOBA 3aliHATICTD € OAHIE i3 (hopM
peastizallil TPyLOBUX IIpaB 0COOM, OCKIIBKI BOHA, SIK 1 OyAb-sIKa 3aiiHATICTb, OB A3aHa i3 3aJ0BOJIEHHAM
0COOMCTUX UM CYCHIJIBHUX T10TPeO 3 METOK OTPUMaHHS J0XO/iB. Bucnosxu. 3po6iieHo BUCHOBOK, 1110
OCHOBHMX PUC HETUIIOBOI 3alfHATOCTI JOIIJIBHO BiIHECTH TaKi: TIO-IepIiie, BOHA Ma€ KOMILJIEKCHUIT Xapak-
Tep, OCKiIbKK 00’€/Hy€ B cObi J0BOJI pisHOMaHITHI (hOPMHU 3aiiHATOCT, SIKi BiZPI3HIAIOTHCS Bijl CTAaHAAPT-
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HOT (THIIOBOI) 3allHTOCTI; MO-APyTe, BOHA 3aCHOBaHa Ha J0OPOBLILHOMY BHOOPI 0cobH peaizariii CBOTO
[paBa Ha MPaIio y [eBHIH, HETUNOBIN (opMi; O-TpeTe, ii 0COOIUBICTD MOMATAE Y TOMY, IO HETUIIOBA
3alHATICTD € TaKOIO, 110 ab0 Ge3mocepenbo nepeadaueHa YMHHIM 3aKOHOAABCTBOM, a00 He 3a60poHeHa
HUM; [I0-4eTBEPTE, KOHTPOJIb 3 O0KY POOOTOAABIIS 32 XOIOM BUKOHAHHSI POOOTH € CYTTEBO 0OMEKEHUIA,
3a3BHYail Bit KOHTPOJIOE CBOEYACHICT, OTIEPATUBHICTD Ta SIKICTh BUKOHAHHSI POOOTH; TI0-T1'SIT€, HETUTIOBA
3afiHATICTh HepeBakae B cepi iHTeIeKTYaIbHOI Ta TBOPYOI Mpalli; MO-MIOCTe, HeTHIIOBA 3l HATICTD 11PO-
SBJISIETBCS Y Pi3HOMaHITHUX (DOpMax, TIPH IbOMY KOXKHA OKpeMa (popMa Ma€ CBOI BJIACHI BiZIMiHHI pucH,
110 Bi/IPI3HSIOTH ii BiJl iHIINX (hOPM HETHUIIOBOI 3aHTHATOCTI.

KuouoBi cioBa: HeTUIIOBA 3aHATICTD, TPYAOBI 11paBa, MPalliBHUKH, TPYAOBA isJIbHICTb, TPABOBE
PETYITIOBAHHS.
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SPECIFIC FEATURES OF THE REGULATORY
FRAMEWORK FOR THE INSTITUTION

OF SUPERVISION AND CONTROL OVER
COMPLIANCE OF LABOUR LAW PROVISIONS
WITH LABOUR LEGISLATION

Abstract. Purpose. The purpose of the article is to reveal specific features of the regulatory
framework for the institution of supervision and control over compliance of labour law provisions with
labour legislation. Results. In the article, the author analyses the provisions of current labour legislation
aimed at regulating the institution of supervision and control over compliance with labour legislation.
It is concluded that there is no clear legislative distinction between labour law and administrative law
in the regulatory framework for the institution of supervision and control over compliance with labour
legislation. The key features of the regulatory framework for the institution of supervision and control
over compliance of labour law provisions with labour legislation are highlighted. Conclusions. 1t is
concluded that in Ukraine no clear legislative distinction is made between labour law and administrative
law in the regulatory framework for the institution of supervision and control over compliance with labour
legislation. This is due to the presence of administrative law and labour law provisions in the same legal
regulations, which are important sources of labour law in particular. Moreover, the labour law provisions
mainly regulate the so-called internal relations on supervision and control over compliance with labour
legislation, as although they are of a managerial nature, they directly relate to the organisation of labour
relations of employees in terms of monitoring compliance of these relations with legal requirements.
Therefore, specific features of the regulatory framework for the institution of supervision and control
over compliance of labour law provisions with labour legislation include the following: first, it is aimed
at achieving a purpose of social significance that covers both individual and collective interests -
compliance with the requirements of labour legislation; second, it is of a service nature in respect of labour
relations directly, as it is focused on ensuring their emergence, implementation and termination; third, it is
exercised by the provisions of labour law to the extent that it relates to labour relations, without covering
purely managerial relations, which are within the scope of regulatory provisions of administrative law.

Key words: regulatory framework, supervision, control, labour legislation, labour law.

1. Introduction

Ensuring the proper functioning of labour
and closely related legal relations is virtually
impossible without an efficiently structured
system of supervision and control. Control
and supervision over compliance with labour
legislation are objective, lawful, ongoing activ-
ities of authorised public authorities and public
organisations to respond to reports of labour
rights violations and to verify that the partici-
pants in labour relations fulfil their obligations
and comply with the prohibitions provided for
by labour legislation in order to protect the right
to work and other labour rights of the popu-
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lation through preventive activities and legal
liability. (Kailo, 2020). Nevertheless, effective
supervision and control depends on many fac-
tors, among which the regulatory framework
plays a key role. Moreover, the scientific litera-
ture is full of debates about which branch of law
is the key to the relevant regulatory framework.

Some problematic issues related to the legal
framework for supervision and control over com-
pliance with labour legislation have been con-
sidered in their scientific works by: N.D. Het-
matseva, K.M. Husov, Yu.P. Dmytrenko,
0.V. Zabrodina, L.V. Mohilevskyi, V.O. Nevi-
adovskyi, D.V. Sychov, Ye.Yu. Podorozhnyi,

© 0. Kucher, 2023
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AM. Sotskyi, O.M. Yaroshenko, and many
others. However, despite the significant theo-
retical achievements, the legal literature lacks
comprehensive studies on the specific features
of the regulatory framework for institution
of supervision and control over compliance
of labour law provisions with labour legislation.

Thus, the purpose of the article is to reveal
the specific features of the regulatory frame-
work for institution of supervision and control
over compliance of labour law provisions with
labour legislation.

2. Specific features of the regulatory
framework for labour law supervision and con-
trol over compliance with labour legislation

In order to outline the peculiarities
of the regulatory framework for labour law
supervision and control over compliance with
labour legislation, we should first of all have
a clear understanding of the specifics of the sub-
ject matter of labour law. Usually, the subject
matter of labour law includes labour and closely
associated relations. Therewith, the legal litera-
ture review reveals quite different perspectives
on the specific content of the relations that con-
stitute the subject matter of labour law.

O.Yu. Balitska argues that labour relations
are a complex category which encompasses
anumber of simpler legal relations: performance
of work in a certain job function, remuneration,
work for a fixed period of time, etc. However,
no doubt that the main place in the system
of labour relations belongs to legal relations
between an employer and an employee, which
are based on the employee's work and take
the form of an employment contract. Therefore,
the author defines labour relations as relations
regulated by labour law, which arise through
an employment contract between an employer
and an employee, and at the same time labour
relations are a legal form of expression of social
and labour relations arising on a bilateral basis:
between the employer or an authorised body
and an employee (Kucher, 2017).

According to H.I Chanysheva
and O.S. Shchukin labour relations are relations
arising on the basis of an agreement between
an employee and an employer on the personal
performance by the employee of a labour func-
tion (work in a certain profession, speciality,
qualification, position) for timely and full wages
in the interests, under the direction and control
of the employer provided that the employee
complies with the internal labour regula-
tions and the employer provides proper, safe
and healthy working conditions as prescribed
by law, collective bargaining agreements, labour
contracts, and other agreements (Chanysheva,
Shchukin, 2021). Therefore, this refers exclu-
sively to individual labour relations as the main

object of the regulatory framework for labour
law provisions.

Following N.D. Hetmatseva and I.H. Kozub,
labour relations include all legal relations regu-
lated by labour law, the main ones being those
arising between an employee and an employer.
In addition, the authors emphasise that these
relations do not exhaust the list of labour rela-
tions. N.D. Hetmatseva and I.H. Kozub include
legal relations on employment and recruitment,
organisational and managerial legal relations,
supervision and control over compliance with
labour legislation and labour protection, legal
relations on material liability of the parties to
an employment contract and on resolution
of labour disputes, etc. Moreover, according to
the authors, they are labour relations at least
because they are regulated by labour law (Het-
matseva, Kozub, 2013). Therefore, the research-
ers consider the fact that legal relations are
regulated by labour law to be a key feature
of labour relations.

In O.0O. Protsevskyi’s opinion, other rela-
tions which constitute the subject matter
of labour law are: 1) those characterising joint
work, in particular, relations of organisation
and management; 2) those arising from the par-
ticipation of a trade union body in organising
remuneration, creating appropriate conditions
and managing a collective agreement, resolving
labour disputes; 3) those arising from violation
of labour rights; 4) relations on social protection
of actors; 5) relations in the field of state social
guarantees; 6) in the field of social partnership
(Protsevskyi, 2001). Therewith, the author
does not distinguish supervisory and control
relations over compliance with labour legis-
lation into a separate group of other subjects
of labour law.

Thus, the labour law regulatory frame-
work for supervision and control over compli-
ance with labour legislation is primarily based
on their direct connection with individual
labour relations arising between an employer
and an employee. The legal literature also lacks
unanimity in determining which functional
group of other institutions closely related to
individual labour relations the institution
of supervision and control over compliance with
labour legislation belongs to.

3. Regulatory and legal framework for
the institution of supervision and control over
compliance with labour legislation

It should be noted that a significant number
of scholars refer to relations concerning super-
vision and control over compliance with labour
legislation as organisational and managerial rela-
tions. Organisational and managerial relations, as
a derivative of labour relations, ensure the exist-
ence of a link between an individual employee
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and authorised persons, a person (enterprise,
institution, organisation), their role in ensuring
that all employees perform their labour function
with the use of incentives and guarantees. The
role of organisational and managerial relations
in labour law should be considered comprehen-
sively: between employees as a labour collec-
tive and the employer's authorised person(s),
the authorised person and the trade union,
and between the trade union and employees.
The content of organisational and managerial
relations significantly affects the scope of legal
powers and duties of the parties to the main
labour relationship, as it determines the nature
of working conditions, organisation of remu-
neration and other issues affecting the interests
of employees of a given enterprise, institution or
organisation. In most cases, the specific bearer
of the relevant obligations is the administration,
although the labour collective may also assume
certain obligations, usually of an additional nature
to those established by law, for example, a reduc-
tion in the time limit for completing production
tasks, etc. (Danylova, 2013). M.V. Danilova con-
siders that the content of organisational and man-
agerial relations in labour law is subjective rights,
which are linked by mutual properties and legal
relations, and corresponding legal obligations
in the field of organisation and management
of labour at an enterprise, institution or organisa-
tion with the participation of employees, employ-
ers and their representatives (Danylova, 2013).

Therefore, the institution of supervision
and control over compliance with labour leg-
islation is regulated by labour law as a type
of relations closely linked to the relations aris-
ing between an employee and an employer
to ensure compliance with the requirements
of the legislation in the course of hired labour,
which are managerial in nature. The close con-
nection with the purely labour relations aris-
ing between the employer and the employee
and the supervision and control relations as
the object of the regulatory framework for
labour law is due to the preventive and incen-
tive effect on the participants in these labour
relations. Such influence is exercised even
before a candidate for employment acquires
the status of an employee, during the employ-
ment relations and their termination.

The regulatory framework for institution
of supervision and control over compliance
of labour law provisions with labour legislation
is implemented within the existing regulatory
mechanism for labour relations. In the legal lit-
erature, all the means of the regulatory frame-
work for labour relations are usually divided
into certain groups depending on the purpose
of the actor involved in regulating, namely:
legal means of state regulatory framework;
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legal means of contractual regulatory frame-
work, which combines legal means of individual
contractual and collective contractual regula-
tory framework. The legal means of state reg-
ulatory framework include labour law provi-
sions, principles, international acts ratified by
Ukraine and legal regulations. The labour law
provisions define both the social relations them-
selves (their scope, parties, content) regulated
by labour law and the legal means of ensuring
the possible or actual behaviour of the parties
to labour relations (Hetmantseva, Mytryt-
ska, 2021). The legal regulatory framework for
the institution of supervision and control over
compliance with labour law provisions with
labour legislation is based on international legal
acts, laws of Ukraine, bylaws and collective bar-
gaining agreements.

It should be noted that the Labour Code
of Ukraine defines the very existence of super-
vision and control over compliance with labour
legislation as a necessary part of labour relations,
specifying the legal framework for this institu-
tion in a particular Chapter XVIII "Supervi-
sion and Control over Compliance with Labour
Legislation". The very content of this Chapter
indicates the comprehensive nature of state
supervision and control over compliance with
labour legislation, since Article 259 provides
that state supervision and control over com-
pliance with labour legislation covers all legal
entities regardless of their form of ownership,
type of activities, business, as well as individual
entrepreneurs who use hired labour.

It is essential to mention that the structure
of the regulatory framework for supervision
and control over compliance with labour pro-
tection legislation is also contained in the Law
of Ukraine "On Labour Protection”. The Law
lists the bodies that exercise state supervision
over compliance with laws and other legal
regulations on labour protection, the rights
of officials of the central executive body that
implements public policy on labour protection,
and a reference provision to the Law of Ukraine
"On Civil Service" in terms of the liability
of officials of the central executive body, imple-
menting public policy on labour protection for
the performance of their duties, general issues
of social protection of these officials, including
the very fact that the state guarantees social pro-
tection to such persons, assistance to these per-
sons by law enforcement officials, preservation
of the right to benefits under the law for persons
dismissed from positions in state supervisory
bodies due to age or illness or injury, as well as
for family members or dependents of an official
who has died while performing official duties
(Law of Ukraine On Labor Protection, 1992).
In this regard, it is reasonable to agree that
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such provisions are the prerogative of admin-
istrative law (and they are simply duplicated
in labour law) (Dvornyk, 2018). Therefore,
the provisions of the Labour Code of Ukraine
and the provisions of the Law of Ukraine "On
Labour Protection” insofar as they regulate
the list and powers of actors exercising super-
vision and control over compliance with labour
legislation in relation to enterprises, institu-
tions and organisations regardless of ownership
and individuals using hired labour, are in fact
sources of administrative and legal provisions.

The Law of Ukraine "On Employment
of the Population” provides for a separate Sec-
tion on control and responsibility in the field
of employment, which covers the range of actors
authorised to exercise state and public control
over compliance with legislation in this field,
as well as the range of offences with sanctions
imposed on those responsible for commit-
ting them (Law of Ukraine On Employment
of the Population, 2012).

The Law of Ukraine "On Labour Protec-
tion" contains provisions relating to public con-
trol over compliance with labour protection leg-
islation, establishing the range of actors, issues
subject to public control in this field, powers
of actors exercising public control, in particular
trade unions, as well as persons authorised by
employees on labour protection issues, and sets
out certain guarantees for their activities, in
particular, it provides that any legitimate inter-
ests of employees in connection with the perfor-
mance of their duties as persons authorised by
employees on labour protection issues cannot
be infringed upon. Their dismissal or discipli-
nary or financial liability may be exercised only
with the consent of employees in accordance
with the procedure established by the collective
agreement (Law of Ukraine on labor protection,
1992). In addition, it should be emphasised that
the provisions relating to liability for viola-
tions of labour protection legislation in the Law
"On Labour Protection”, unlike the Labour
Code, are placed outside the section on super-
vision and control in a separate section, which
should be considered fully justified. Therefore,
the same legal regulation contains provisions
of both administrative law and labour law
regarding the regulatory framework for control
and supervision over compliance with labour
legislation. We should agree with S.I. Dvornik's
opinion that in terms of relations arising from
labour relations, the issue of control and super-
vision over compliance with labour legislation
falls within the regulatory framework for labour
law provisions (Dvornyk, 2018).

4. Conclusions

To sum up, no clear legislative distinction
is made between labour law and administrative

law in the regulatory framework for institution
of supervision and control over compliance with
labour legislation. This is due to the presence
of administrative law and labour law provisions
in the same legal regulations, which are impor-
tant sources of labour law in particular. More-
over, the labour law provisions mainly regulate
the so-called internal relations on supervision
and control over compliance with labour leg-
islation, as although they are of a managerial
nature, they directly relate to the organisa-
tion of labour relations of employees in terms
of monitoring compliance of these relations
with legal requirements.

Therefore, the specific features of the regu-
latory framework for the institution of super-
vision and control over compliance of labour
law provisions with labour legislation include
the following: first, it is aimed at achieving
a purpose of social significance that covers both
individual and collective interests - compliance
with the requirements of labour legislation; sec-
ond, it is of a service nature in respect of labour
relations directly, as it is aimed at ensuring their
emergence, implementation and termination;
third, it is exercised by the provisions of labour
law to the extent that it relates to labour rela-
tions, without covering purely managerial rela-
tions, which are within the scope of regulatory
provisions of administrative law.
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OCOBJMNBOCTIITIPABOBOTI'O PETYJIIOBAHHA IHCTUTYTY HALJIAAY
I KOHTPOJIIO 3A JOAEPKAHHAM 3AKOHOZABCTBA ITPO ITPAITIO
HOPMAMMU TPY10OBOTI'O ITPABA

AHotauisi. Memoto crarti € po3KpuTH OCOOIMBOCTI IPABOBOTO PETryJIIOBAHHS IHCTUTYTY HATJIs-
JIy 1 KOHTPOJIIO 32 JIOICPsKAHHAM 3aKOHOJIABCTBA 1IPO MPAIlio HOPMaMy TPYJoBOTO IipaBa. Pe3ynvma-
mu. Y crarTi 371ilicCHEHO aHai3 HOPM YMHHOTO TPY/IOBOTO 3aKOHO/IABCTBA, HOPMH SIKOTO CITPSIMOBAaHI Ha
PeryJioBaHHsI IHCTUTYTY HATJISILY 1 KOHTPOJIIO 32 [OJEPKAHHSM 3aKOHOAABCTBA IIPO MPaIio. 3podIieHo
BHCHOBOK ITPO BiJICYTHICTb YiTKOTO 3aKOHO/IABYOTO PO3MEKYBAHHS HOPM TPYLOBOTO Ta HOPM a/IMiHicTpa-
THBHOTO TIpaBa y cepi IPaBOBOrO PEryJIIOBAHHS IHCTUTYTY HAITISLY i KOHTPOJIIO 32 I0/IePKaHHIM 3aK0-
HOJIABCTBA I1PO IPAIlio. BUOKpEMJIEHO KIIFOUOBI 0COOIMBOCTI IIPABOBOTO PETYJIIOBAHHS IHCTUTYTY HATJISILY
1 KOHTPOJIIO 32 JIO/IEPIKAHHSIM 3aKOHO/[ABCTBA TIPO TIPAILI0 HOPMAMU TPY/IOBOTO TipaBa. Bucnosxu. 3pobie-
HO BHUCHOBOK, 1110 B YKpaiHi BiJicyHe UiTKe 3aKOHOIaBUOTO PO3MEKYBAHHS HOPM TPY/IOBOTO Ta HOPM a/iMi-
HICTPATUBHOTO 11paBa y cdepi MpaBOBOTO PETYIIOBAHHS IHCTUTYTY HATJISLY 1 KOHTPOJIIO 32 I0/IePsKaHHAM
3aKOHO/IaBCTBA Hpo Tpaito. Ile mos’sa3ano 3 HasgBHICTIO A/IMiHICTPATUBHO-TIPABOBUX Ta TPY/0-IIPABOBUX
HOPM B OJIHUX 1 TUX JK€ HOPMATHBHO-TIPABOBUX aKTaX, 1[0 € BAKJIMBUMU JPKEPETaMU HacaMIepe/l TPY/I0-
BOro npasa. [Ipu 11boMy HOpMaMu TPYI0BOTO TIpaBa BPETyYJIbOBYIOTLCS TEPEBAKHO TaK 3BaHi BHYTPIIIHI
BIZIHOCHHH 13 37iHICHEHHS HATJIALY Ta KOHTPOJIIO 32 JI0ZlepsKaHHAM 3aKOHO/IABCTBA TIPO MPAILIo, OCKIIbKA
BOHU X0Ya | MAlOTh YIPABIIHCHKUIL XapakTep, ajie Ge310CePeHbO CTOCYIOThCS OPraHisallii TpyI0BIX Bij-
HOCHH HallMaHMX MPAIiBHUKIB 3 TOYKU 30py 3a0€3IEUEHHsT MOHITOPUHTY BiAMOBIAHOCTI IIMX BiAHOCHH
3aKoHOZaBYMM BuMoraM. Tos, 10 0COBIMBOCTEl IPABOBOTO PErYJIIOBAHHS IHCTUTYTY HATJISLY 1 KOHTP-
0JI10 3a JI0/IePsKaHHAM 3aKOHO/[ABCTBA 1IPO TIPAII0 HOPMAMU TPYLOBOTO IIpaBa JOLIIbHO BiIHECTH Te, 1110:
TO-T1epIIe, BOHO CIIPSIMOBAHO HA JIOCSATHEHHS COI[IaJIbHO 3HAYYIIOT METH, KA OXOILIIOE K 1HANBIyaJIbHi,
TaK i KOJICKTUBHI iHTEpecH — BUKOHAHHSI BUMOT 3aKOHO/IABCTBA PO MPAILIO; MO-JPYTe, MA€ 0OCIyrOBYyI0-
Uil XapakTep M0 BiJHOIIEHHIO GE3I0CePeHBO [0 TPYAOBUX MPABOBIAHOCUH, OCKLJIBKH CIIPSIMOBAHO HA
3a0e3neueHHst iX BUHHKHEHHSI, PeaIi3allito Ta MPUIIMHEHHST; [I0-TPETE, 3AiHCHIOETHCSI HOPMAMU TPYAOBOIO
pasa B Tiil Mipi, B AKIi 11e CTOCYEThCs caMe TPYIOBHX BiZIHOCKH, 6€3 OXOILJIEHHSI CYTO YIPABIIHCHKUX Bil-
HOCHH, $IKi BXOJISITD /10 KOJIA IPABOBOTO PErYJIIOBAHHS HOPM a/IMiHICTPATHBHOTO ITPaBa.
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PROSPECTS OF UKRAINE IN DEVELOPING
THE LEGAL AND REGULATORY FRAMEWORK
FOR LABOUR MIGRANTS' RIGHTS

Abstract. Purpose. Prospects of Ukraine in developing the legal and regulatory framework for
labour migrants' rights. Results. The article focuses on the need to ratify a number of international legal
instruments in the field of labour migration. As a normative source, the author uses the Recommendations
of the parliamentary hearings on "Ukrainian labour migration: State, problems and ways to solve them"
of 5 November 2013, which clearly outlines the international acts that are waiting for their enforcement.
The purpose of the article is to reveal the key aspects of these treaties and, thus, to substantiate and focus on
the need for their ratification in Ukraine. It is clarified that the International Convention on the Protection
of the Rights of All Migrant Workers and Members of Their Families is a kind of "Constitution” for migrant
workers and members of their families. Moreover, it requires States to take measures to prevent irregular
movement as well as to employ migrants in crisis. The Convention also emphasises that the fundamental
rights of irregular migrants shall also be guaranteed. Therefore, Ukraine's delay in signing the Convention
puts labour migrants in a discriminatory position in relation to those migrants who come from countries that
have ratified it. In this context, it is important for the Cabinet of Ministers of Ukraine to at least intensify
negotiations with recipient countries of Ukrainian labour migrants with whom agreements have not been
concluded to regulate employment and social protection of labour migrants. Only under such conditions
Ukraine can guarantee labour migrants certain protection and support abroad. Conclusions. It is concluded
that international legal framework for external labour migration, with due regard to the analysis of the above
sources, is limited to the settlement of the following main issues: liberalisation and simplification of existing
labour migration flows; levelling excessive bureaucracy, optimisation of the process of movement across State
borders; balancing the interests of the parties; ensuring a regime that is as acceptable as possible for labour
migrants and their families; strategic planning of migration flows; reducing the rate of illegal migration.
Therefore, international standards are both instruments of administrative and legal framework for labour
migration and the basis for the legal status of labour migrants.

Key words: labour migrants, protection of rights, legal status, ratification, interaction.

1. Introduction Unfortunately, not all states are ready to join

Issues related to the protection of the rights
of migrant workers and their families have been
relevant since the foundation of the United
Nations. In general, to date, the international
community has done a tremendous amount
of work in this area: a huge number of interna-
tional, regional and national legal instruments
have been adopted, relevant institutions have
been established, and cooperation is underway.

© K. Shkarupa, Ya. Stashkiv, 2023

this work. The reasons for this inaction can vary
from weak economic development to internal
and external conflicts and the unwillingness
of the state to cooperate.

Ukraine strives to develop in this direction.
A number of international treaties have been rat-
ified, but it is also worth noting that many issues
remain open. For example, the Recommenda-
tions of the parliamentary hearings on "Ukrain-
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ian labour migration: State, problems and ways
to solve them" of 5 November 2013 emphasises
the importance of ratification of the following
Conventions: 1) Migration for Employment
Convention (No. 97); 2) Convention (No. 143)
concerning migrations in abusive conditions
and the promotion of equality of opportunity
and treatment of migrant workers; 3) Main-
tenance of Social Security Rights Convention
(No. 157); 4) ILO Private Employment Agencies
Convention (No. 181); 5) International Con-
vention on the Protection of the Rights of All
Migrant Workers and Members of Their Families
of 18 December 1990, adopted by UN General
Assembly Resolution 45/178. This need is due
to the need to ensure full protection of human,
economic, professional, social and other interests
and rights of Ukrainian labour migrants and their
families. Therefore, the purpose of the article is to
reveal the key aspects of these treaties and, thus,
to substantiate and focus on the need for their
ratification in our country.

External labour migration is a fairly wide-
spread phenomenon that has been studied
by many scholars, such as K. Levchenko,
I. Harna-Ivanova, S. Husarov, Ye. Malyshey,
M. Azarov, O. Bandurka, O. Vostroknutova,
Ye. Nikiforova, O. Sazonova, Ye. Malynovska
and a number of others. We will try to continue
this chain of scientific activities so that public
policy on external labour migration can reach
anew level of development.

2. Main non-ratified international conven-
tions regulating the rights of labour migrants

In our opinion, we should begin to character-
ise and substantiate the fundamental provisions
of the non-ratified treaties with the Migration
for Employment Convention. Its key require-
ments are as follows:

— Maintain an adequate and free service to
assist migrants for employment, and in particu-
lar to provide them with accurate information
or make sure that such service already exists in
its country;

— Facilitate the departure, journey
and reception of migrants for employment.;

— Maintain, within its jurisdiction,
appropriate  medical services responsible
for: 1) ascertaining, where necessary, both
at the time of departure and on arrival, that
migrants for employment and the members
of their families authorised to accompany or
join them are in reasonable health; 2) ensuring
that migrants for employment and members
of their families enjoy adequate medical atten-
tion and good hygienic conditions at the time
of departure, during the journey and on arrival
in the territory of destination;

— Apply, without discrimination in respect
of nationality, race, religion or sex, to immi-
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grants lawfully within its territory, treatment
no less favourable than that which it applies to
its own nationals.

In addition, Convention 97 contains
amendments to: 1) recruitment, introduction
and placing of migrants for employment who
are recruited otherwise than under Govern-
ment-sponsored arrangements for group trans-
fer; 2) recruitment, introduction and placing
of migrants for employment who are recruited
under Government-sponsored arrangements
for group transfer (Migration for Employment
Convention, 1975).

Provisions of Convention (No. 143) con-
cerning migrations in abusive conditions
and the promotion of equality of opportu-
nity and treatment of migrant workers are
aimed at suppressing clandestine movements
of migrants for employment and illegal employ-
ment of migrants, and as well as at ensuring
equal rights, opportunities and decent treat-
ment of migrants' labour, social security, etc.
according to Article 12 of the Convention,
each Member shall, by methods appropriate
to national conditions and practice: 1) seek
the co-operation of employers' and workers'
organisations and other appropriate bodies
in promoting the acceptance and observance
of the policy provided for in this Convention;
2) enact such legislation and promote such
educational programmes as may be calcu-
lated to secure the acceptance and observance
of the policy; 3) take measures, encourage edu-
cational programmes and develop other activ-
ities aimed at acquainting migrant workers as
fully as possible with the policy, with their rights
and obligations and with activities designed
to give effective assistance to migrant work-
ers in the exercise of their rights and for their
protection; 4) repeal any statutory provisions
and modify any administrative instructions or
practices which are inconsistent with the policy;
5) in consultation with representative organ-
isations of employers and workers, formulate
and apply a social policy appropriate to national
conditions and practice which enables migrant
workers and their families to share in advan-
tages enjoyed by its nationals while taking
account, without adversely affecting the prin-
ciple of equality of opportunity and treatment,
of such special needs as they may have until
they are adapted to the society of the coun-
try of employment; 6) take all steps to assist
and encourage the efforts of migrant workers
and their families to preserve their national
and ethnic identity and their cultural ties with
their country of origin, including the possibility
for children to be given some knowledge of their
mother tongue; 7) guarantee equality of treat-
ment, with regard to working conditions, for all
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migrant workers who perform the same activity
whatever might be the particular conditions
of their employment (Convention concerning
migrations in abusive conditions and the pro-
motion of equality of opportunity and treat-
ment of migrant workers, 1975).

Furthermore, the Convention provides for
a number of other requirements for states that
have ratified it, which is one of the reasons why
Ukraine has been delaying its signing.

Maintenance of Social Security Rights Con-
vention (No. 157) has been ratified by the small-
est number of states to date. However, it refers
to a number of important proposals to preserve
the rights of migrant workers in the field of social
security. These include: 1) medical care; 2) sick-
ness benefit; 3) maternity benefit; 4) invalidity
benefit; 5) old-age benefit; 6) survivors' benefit;
7) employment injury benefit, namely benefit
in respect of occupational injuries and diseases;
8) unemployment benefit; 9) family benefit
(Maintenance of Social Security Rights Con-
vention, 1986).

The provisions of the Private Employment
Agencies Convention (No. 181) of 19 June
1997, which are also awaiting ratification by
Ukraine, are equally important. This Conven-
tion guarantees the protection of the rights
of labour migrants from various abuses con-
cerning the activities of private employment
agencies. It underlines that in order to promote
equality of opportunity and treatment in access
to employment and to particular occupations,
a Member shall ensure that private employment
agencies treat workers without discrimination
on the basis of race, colour, sex, religion, polit-
ical opinion, national extraction, social origin,
or any other form of discrimination covered by
national law and practice, such as age or disa-
bility. Furthermore, the processing of personal
data of workers by private employment agencies
shall be, first, done in a manner that protects this
data and ensures respect for workers privacy in
accordance with national law and practice; sec-
ond, limited to matters related to the qualifica-
tions and professional experience of the workers
concerned and any other directly relevant infor-
mation (Private Employment Agencies Con-
vention, 1997). In addition, Private Employ-
ment Agencies Recommendation (No.188)
provides for that Private employment agencies
should not knowingly recruit, place or employ
workers for jobs involving unacceptable hazards
or risks or where they may be subjected to abuse
or discriminatory treatment of any kind, as well
as should inform migrant workers, as far as pos-
sible in their own language or in a language
with which they are familiar, of the nature
of the position offered and the applicable terms
and conditions of employment. Moreover, Pri-

vate employment agencies should be prohibited
from drawing up and publishing vacancy notices
or offers of employment in ways that directly or
indirectly result in discrimination on grounds
such as race, colour, sex, age, religion, political
opinion, national extraction, social origin, eth-
nic origin, disability, marital or family status,
sexual orientation or membership of a workers’
organisation (Private Employment Agencies
Recommendation, 1997).

3. Recommendations of the parliamentary
hearings as a promising basis for further regu-
latory and legal improvements in regulating
the rights of labour migrants

Furthermore, Recommendations of the par-
liamentary hearings on the topic: "Ukrainian
labour migration: State, problems and ways to
solve them" focus on the need for the Cabinet
of Ministers of Ukraine to take steps to sign
and ratify International Convention on the Pro-
tection of the Rights of All Migrant Workers
and Members of Their Families of 18 December
1990. The Convention was adopted by UN Gen-
eral Assembly Resolution 45/178 (On the Rec-
ommendations of the parliamentary hearings on
the topic: "Ukrainian labour migration: State,
problems and ways to solve them": Resolution
of the Verkhovna Rada of Ukraine, 2013). This
Convention provides a rather extensive clas-
sification of labour migrants but it shall not
apply to: 1) persons, whose admission and sta-
tus are regulated by general international law
or by specific international agreements or con-
ventions; 2) persons who participate in devel-
opment programmes and other co-operation
programmes, whose admission and status are
regulated by a specific agreement and who, in
accordance with that agreement, are not con-
sidered migrant workers; 3) persons taking up
residence in a State different from their State
of origin as investors; 4) refugees and stateless
persons, unless such application is provided
for in the relevant national legislation of, or
international instruments in force for, the State
Party concerned; 5) students and trainees;
6) seafarers and workers on an offshore instal-
lation who have not been admitted taking up
residence and engage in a remunerated activity
in the State of employment (International Con-
vention on the Protection of the Rights of All
Migrant Workers and Members of Their Fam-
ilies, 1990). Furthermore, the Convention pro-
hibits discrimination against the rights of labour
migrants, and a wide range of rights are guaran-
teed to them and their family members, includ-
ing the right to free movement, the right to life,
the prohibition of torture or cruel, inhuman or
degrading treatment or punishment, the pro-
hibition of slavery or forced labour, the right
to freedom of thought, the right to privacy
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and family life, the right to property, the right
to humane treatment and respect for one's per-
sonality, the prohibition of collective expulsion,
the right to recognition of the legal personality
of a labour migrant and his/her family mem-
bers, the right to social protection and a number
of other vital opportunities.

According to this Convention, migrant
workers shall enjoy equality of treatment with
nationals of the State of employment in relation
to: 1) access to educational institutions and ser-
vices; 2) access to vocational guidance and place-
ment services; 3) access to vocational train-
ing and retraining facilities and institutions;
4) access to housing, including social housing
schemes, and protection against exploitation in
respect of rents; 5) access to social and health
services, provided that the requirements for
participation in the respective schemes are
met; 6) access to co-operatives and enterprises,
which shall be subject to the rules and regu-
lations of the bodies concerned; 7) access to
and participation in cultural life (International
Convention on the Protection of the Rights
of All Migrant Workers and Members of Their
Families, 1990).

In other words, the International Con-
vention on the Protection of the Rights of All
Migrant Workers and Members of Their Fam-
ilies is a kind of "Constitution” for migrant
workers and members of their families. Moreo-
ver, it requires States to take measures to pre-
vent irregular movement as well as to employ
migrants in crisis. The Convention also empha-
sises that the fundamental rights of irregular
migrants shall also be guaranteed. Therefore,
Ukraine's delay in signing the Convention puts
labour migrants in a discriminatory position
in relation to those migrants who come from
countries that have ratified it. In this context,
it is important for the Cabinet of Ministers
of Ukraine to at least intensify negotiations
with recipient countries of Ukrainian labour
migrants with whom agreements have not been
concluded to regulate employment and social
protection of labour migrants. Only under
such conditions Ukraine can guarantee labour
migrants certain protection and support abroad.

4. Conclusions

In general, the international legal frame-
work for external labour migration, with due
regard to the analysis of the above sources, is
limited to the settlement of the following main
issues:

— Liberalisation and simplification of exist-
ing labour migration flows;

— Levelling excessive bureaucracy, optimi-
sation of the process of movement across State
borders;

— Balancing the interests of the parties;
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— Ensuring a regime that is as acceptable as
possible for labour migrants and their families;

— Strategic planning of migration flows;

— reducing the rate of illegal migration.

Therefore, international standards are both
instruments of administrative and legal frame-
work for labour migration and the basis for
the legal status of labour migrants.
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IMEPCIEKTHUBU YKPATHU Y PO3BUTKY HOPMATUBHO-IIPABOBHUX
PET'YJIIOBAHHA ITPAB TPY1OBUX MITPAHTIB

Anoranis. Mema. IlepcniekTuBr YKpaiHu y PO3BUTKY HOPMATHBHO-NIPABOBUX PETYJIOBAHHS IPAB
TPyOBUX MirpaHTis. Pesysbrari. Ctarts 30cepe/skeHa Ha MMTaHHSIX PO HeoOXiAHICTh partudikarlii Hu3-
KU Mi>KHAPOHO-ITPABOBUX aKTiB y cepi TpyoBoi Mirparii. Ik HopMaTUBHE JIZKEPeso BUKOPUCTOBYBA-
svicst Pexomenzariii mapraMeHTChbKIX CyXaib Ha TeMy: « YKpaiHChbKa TPy/IoBa Mirpariist: cTar, pobaeMn
Ta TJISIXY 1X BUPITIEHHsT» Biz 5 uctonana 2013 poky, e 4iTKo MpOmueyBaIICsa MisKHAPOIHI aKTH, sIKi deKa-
I0Th Ha CBOIO [IPABO3ACTOCOBHY JI0JIt0. MeTa cTarTi moJisirajia B ToMy, 100 BiftoOpasuTH KJIOUYOBI aCleKTH
IIUX ZIOTOBOPIB 1, TAKMM YUHOM, OOTPYHTYBATH Ta aKIIEHTYBATH yBary Ha HeoOXiIHOCTI iXHbOI paTudikarrii
B YkpaiHi. 3sicoBano, 1o MixkHapoiHa KOHBEHILiS TIPO 3aXUCT MIPaB yCiX TPYASIIUX-MITPaHTIB Ta YJIeHIB
ix cimeil BucTYyIa€e cBOepifHO0 «KOHCTUTYIIEO> /U1 TPYZIOBUX MITPaHTIB Ta 4/eHiB iX cimeil. Binbiie
TOTO, BOHA BHMATAE B/l IEP/KAB BKUTH 3aXO/B JUIS 3a1100ITaHHsI HE3aKOHHOMY MEPEeMIleHHIO, a TAKOK
TpaleBJIANITYBAHHIO MirpaHTiB y Kpu3oBiil cutyaitii. KoHBeHIlish TaKOK HATOJIOIIYE, 1110 OCHOBHI ITpaBa
HeJIeTaJbHUX MITPAHTIB TAKOK OBUHHI rapaHTOBAHO BUKOHYBaTHCA. ToMy 3BOsIiKaHHSA YKpaiHu y 11 miji-
MICaHHI CTAaBUTDb TPY/I0BUX MITPAHTIB y ANCKPUMIiHAIlIITHE CTAHOBUIIE CTOCOBHO TUX MITPAHTIB, SIKi TIPH-
Gy 3 KpaiH, o ii patudikysaiu. 3a Takux ymos Kabinery MinicTpis YKkpaiHu BaKIMBO IOHANMEHIIE
AKTUBI3YBaTH MEPETOBOPHUIL TIPOIIEC i3 KPaiHAMU-PEIUIIEHTAMI YKPAIHCbKUX TPYIOBUX MITPAHTIB, yTO-
1M 3 AKMMU He YKJIa/IeH], I[0/10 BPETyJIIOBaHH: NUTaHb HPAleBJIAITYBAHHS Ta COIIAIbHOTO 3aXUCTY TPY-
JIOBUX MITpaHTiB. JInime 3a Takux yMoB YKpaiHa MOKe TapaHTyBaTH TPYJIOBUM MiTPaHTaM MeBHNH 3aX1CT
Ta HATPUMKY 32 KOPIOHOM. Bucnoexu. 3pobiieHo BUCHOBOK, IO MiKHAPOIHO-IIPABOBE 3a0e31eueHHs!
30BHINTHBOI TPYZOBOI MIrpallii, BUXOAIYN 3 aHANi3y HaBeIeHUX JUKEPEN, 3BOAUTHCS 0 BPETYTIOBAHHS
TaKMX OCHOBHUX IIUTaHb: JiGepasizallis Ta CIPOIIEHHs ICHYIOUKX IIOTOKIB TPYA0BOI Mirpallii; HiBeJtoBaH-
Hs HaZIMipHOT GIOPOKPATIi, ONTHMI3allis TIPOIeCy HepeMilleH s Yepes AepKaBHi KOPAOHH; 3abe3edeH st
Gamancy iHTepeciB CTOPiH; 3a6e3MeUeH s PEKIMY MaKCHMATbHO PUIHATHOTO /I TPYAOBUX MITPaHTIB
Ta WIEHIB IXHIX ciMell; cTpaTeTiuHe TIAaHYBaHHS MIrPaIliifHUX OTOKIB; 3HIKEHHS ITOKA3HIKIB HeJleTab-
Hoi Mirpaitii. TakuM YMHOM, Mi3KHAPO/IHI CTAHAPTH BUCTYNAIOTb O/[HOYACHO 1 IHCTPYMEHTAMU a/IMiHIiCTpa-
TUBHO-IIPABOBOTO 3a0e31eYeH si TPYI0BOI Mirpallii Ta 0CHOBOIO IIPABOBOTO CTATYCY TPYIOBOTO MirpaHTa.

KuouoBi ciioBa: Tpy10Bi MirpaHTH, 3aXuCT MpaB, IPABOBUIL cTaTyc, paTnudikailis, B3aEMOIis.
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RIGHTS AND FREEDOMS OF THE CHILD
AS AN OBJECT OF ADMINISTRATIVE
AND LEGAL PROTECTION

Abstract. Purpose. The purpose of the article is to analyse the problematic issues of rights and freedoms
of the child as an object of administrative and legal protection. Results. The article provides a theoretical
and legal description of rights and freedoms of the child as an object of administrative and legal protection.
In the context of ensuring administrative and legal protection of rights and freedoms of the child in
Ukraine, it is important to note that both the procedure for upbringing of children and the availability
and possibility of exercising children's property and non-property rights are directly linked to the persons
responsible for their upbringing, parents or persons who perform such duties until the child comes of age.
Hence, the importance of considering the issues of property and non-property rights under various types
of Ukrainian legislation, the content and essence of children's passive and active legal capacity, as well as
the legal framework for the care and upbringing of orphans and children deprived of parental care, is directly
related to the administrative and legal protection of rights and freedoms of the child and should be considered
in the context of this study. Although criminal law protection of rights and freedoms of the child goes
beyond the concept of administrative law protection, we believe that it is necessary to specify the relevant
boundaries in order to separate these institutions from each other. For example, administrative and legal
protection of rights and freedoms of the child may cover the institution of administrative liability for offences
against children, as well as administrative and legal procedures and relevant administrative jurisdictional
activities related to the enforcement of rights and freedoms of the child, both by children and by persons
authorised to do so. In addition, the institution of criminal law protection of rights and freedoms of the child
is a sanctioning mechanism that provides for criminal prosecution of persons who have committed respective
offences against children. Conclusions. It is concluded that an important aspect of improving the mechanism
of administrative and legal protection of rights and freedoms of the child is to ensure a socio-legal formulation
of the phenomenon of childhood as an important stage in the formation of a young citizen's consciousness,
which will further affect the ability and willingness to fulfil their duties regarding the development
and protection of their State. In this context, the possibility and realistic way of implementing the function
of national and patriotic education of the population, namely children, is clearly considered by expanding
the possibilities for their exercise of rights and strengthening the mechanism of administrative legal
protection of such rights, which will further lead to an early sense of responsibility for their actions and,
accordingly, will contribute to maturation.

Key words: children's rights, legal protection, liability, international law, observance of rights, object
of administrative law.

of the child as an object of
Economy and Law, 6, 40-44,

1. Introduction.

The rights and freedoms of the child as
an object of administrative and legal protection
have been studied by scholars repeatedly, which,
in our opinion, although suggests the existence
of a certain foundation in the relevant theoreti-
cal and practical topics, but considering the cur-
rent requirements and dynamics of society, as
well as the current legal regime of martial law in
Ukraine and in the context of total and flagrant
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violation of the rights and freedoms of the child,
in particular through the commission of crimes
related to Russia's military aggression against
Ukraine, this legal institution requires addi-
tional analysis. In particular, we believe that
such an analysis may be possible if the material
for the study is considered as retrospectively as
possible, allowing for the establishment of cer-
tain regularities in the functioning of the insti-
tution of ensuring the rights and freedoms
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of the child through administrative and legal
protection and legislation in general.

In the first half of the twentieth century,
a philosopher, psychologist, and educator V. Zen-
kovskyi (1881-1962), in his study of the philo-
sophical portrait of the child, saw in it an organic
unity of wisdom and naivety, which from the first
moments of life is endowed with individual char-
acteristics that gradually begin to be reflected
in a particularly vivid way under the influence
of life circumstances. The dominance of the real
Self, the weak power of the empirical Self, leads
to the fact that there is nothing artificial, forced,
or corrective in children; the child acts directly
in accordance with his or her own urges and feel-
ings; it is thanks to this that childhood is full
of truly spiritual freedom (Zinkivskyi, 1950).

Representatives of the ethnographic
approach have made a significant contribution
to the study of childhood as a social phenom-
enon. In particular, A. Bogush distinguishes
two trends: the first trend: childhood is seen
as a cultural and historical value, it is about
the psychological anthropology of child-
hood (F. Boas, E. Kurulenko, B. Malinowskyi,
M. Mead); the second trend: childhood is
studied in the historical aspect, the history
of childhood, ways of upbringing and the world
of childhood are investigated (V. Abramenkova,
F. Ariés, L. DeMause, E. Erikson, V. Kudria-
vtsev, M. Osorina, etc.) (Bohush, Varianytsia,
Havrysh, Kurinna, Pechenko, 2006; Kryva-
chuk, Kostyshyn, 2014). However, a number
of issues still remain unresolved at the strategic
level and therefore require further research.

The object of the article is public relations in
the field of ensuring the protection of the rights
and freedoms of the child.

The purpose of the article is to analyse
the problematic issues of rights and freedoms
of the child as an object of administrative
and legal protection.

2. The child as an object of administrative
and legal protection

M. Mead (1901-1978) is considered to be
the first anthropologist to study childhood. She
studied the position of the child in different
cultures. According to M. Mead, in any society,
a child is born with universal biological incli-
nations. However, each culture uses them in its
own way. In her concept, M. Mead distinguishes
three types of culture characterised by differ-
ent intergenerational relations: post-figurative
culture, one of the oldest, according to which
children adopted the traditions and experience
of previous generations; configurative culture,
in which the centre of the clash of values is
the present, and the peer group is more impor-
tant for children; prefigurative culture that we
live in is rapidly transforming, characterised by

constant dynamics and life-creativity, which
requires children and adults to be partners,
with life values projected into the future. The
analysis of M. Mead's concept is in full agree-
ment with academician A. Bogush, who argues
that "the main conclusion that follows from
M. Mead's concept should be that the specific
nature of the present requires a fundamentally
new, different from the previous ones, nature
of relations between generations”. F. Aries was
the first to conclude that the category of "child-
hood" has not only a biological (natural) char-
acter, but also a social and historical one. In his
study, he proves that approaches to the inter-
pretation of children have been different in
different historical periods, and the concept
of "childhood" has been changing correspond-
ingly; it is not only a natural universal phase
of human development, but a concept that has
a complex social and cultural content that var-
ies in different epochs. By focusing on childhood
as a historical construct, F. Ariés's study trig-
gered a real explosion of research on this issue in
the second half of the twentieth century. (Kry-
vachuk, Kostyshyn, 2014).

Accordingly, the understanding
of the sociological and legal content of the con-
cept and category of childhood in general, as well
as the awareness of the need to construct a reg-
ulatory and legal context for the administrative
and legal protection of the rights and freedoms
of the child, lead to a new legal reality in which
the application of a human-centred approach
to the child is extremely important. Therefore,
given that a child, as a young member of society,
needs to work with himself or herself and to be
explained certain norms and rules of the society
in which he or she grows up, liability for failure to
fulfil the relevant obligation and causing destruc-
tive harm to such a child should be relevant.

Advocates of F. Ariés'sideas include I.S. Kon,
0O.Ye. Koshelova, O.Ye. Sapohova, and others.
In contrast to the views of F. Aries, the Nor-
wegian theologian and historian Odd Magne
Bakke put forward his statements, proving that
it was Christianity that influenced the percep-
tion of childhood as a special period in human
life. The Christian religion has contributed to
the prohibition of infanticide, abortion, child
abandonment, and sexual exploitation of chil-
dren, putting forward instead the idea of chil-
dren's purity and innocence, their resemblance
to the image of God (Bakke, 2005). It should be
noted that the influence of the Christian reli-
gion was not only positive, but also negative,
which was reflected in the inequality of rights
of illegitimate children, daughters and sons in
inheriting property, etc. Prominent studies in
the field of childhood anthropology were made
by L. DeMause and M. Mead (Opolska, 2019).
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In our opinion, the focus should be on some
specific features of the sociological and legal
concept of understanding the essence and con-
tent of certain legislative structures. Accord-
ing to a number of scholars, the provisions
and norms of Ukrainian legislation, having deep
historical and social roots, derive their stand-
ards and values from religion and established
traditions of society that, in our opinion, cor-
relates with the principles on which Ukrainian
legislation is constructed, and accordingly, this
position has a place in the rule-making system
of Ukraine and should be considered when form-
ing the architecture of administrative and legal
protection of children's rights and freedoms.

3. The content of children's rights
and freedoms

The increased development of domestic
research on the idea of child equality, ensuring
the needs and interests of children, and protect-
ing their rights has been observed since the late
nineteenth century. It is advisable to distinguish
between the views of lawyers and educators
of this period on the recognition and protection
of children's rights. For example, some foreign
lawyers focused on the protection of children's
rights, the possibility of realising their interests
and meeting their needs. Problematic issues
of parent-child relationships were studied, dis-
tinguishing them from purely civil ones. For
example, M. Kapustin focused on such issues. In
his work "Theory of Law. General Dogmatics"
(1868), the researcher recognised the need to
complement the imperfect development of oth-
ers as the driving force of humanity. This char-
acter is marked by the support of the weak by
the stronger, mercy, education (Opolska, 2019).

In our opinion, through the prism of this
concept it is possible to describe the adminis-
trative and legal mechanism for the protection
of the rights and freedoms of the child compre-
hensively, since it complements both Ukrainian
legislation and social and legal reality, in the con-
text and dynamics, with modern democratic
values regarding the treatment of the child,
and provides him or her with his or her own
and unique legal personality in the context
of his or her awareness, is the key to the effec-
tive and continuous development of such a child
as an independent member of the relevant
society, which will further allow the develop-
ment of democratic principles and the foun-
dations of the state based on the rule of law
in a particular country. It is through the prism
of this approach that the existential essence
and content of the modern world statehood
aimed at continuous development and empow-
erment is considered.

During this period, the issues of abuse
of parental power and the growth of juvenile
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delinquency were also studied. A.I. Zahor-
ovskyi in his monograph A Course in Family
Law (1909) pointed out that there are many
parents who exploit children and illegally
use their property. The researcher noted that
international prison congresses have repeat-
edly raised the issue of the growth of juvenile
delinquency. According to him, the reasons for
the early manifestations of delinquency in chil-
dren were the low moral level of their parents,
poverty and need. Often, child delinquency
was the result of abuse of parental authority
(Zahorovskyi, 1909). In the medical and bio-
logical approach, childhood is studied within
the framework of such sciences as paediatrics,
anatomy, physiology and focuses on the study
of the period of human growth, physiological
development of children, childhood diseases,
etc. These sciences considered morphological
features in the periodisation of a child, such as
the change of milk teeth, completion of puberty,
skeletal formation, etc. I. Sikorskyi (1842-1919),
a psychologist and pedagogue, Doctor of Medi-
cine, Professor, made a significant contribution
to the development and research of childhood
issues. One of the leading areas of 1. Sikorskyi's
research was to clarify the meaning of child-
hood, in particular preschool. The scientist was
one of the first in the national science to single
out the preschool period of a child's life as one
of the most important (Fediaieva, 2010). We
believe that O.I. Levytskyi highlighted impor-
tant examples of parents abusing their power
and violating the child's personal rights, as
some researchers do not recognise that various
forms of child abuse were practised in Ukraine,
which occurred in many countries of the world
during this period (Levytskyi, 1909; Opolska,
2019). However, in our opinion, the mechanism
of legal protection of the child cannot be viewed
through the prism of family law or any other
law, since the set of norms ensuring the rights
and freedoms of the child, for example, in
Ukraine, is determined by administrative leg-
islation, which provides for a clear mechanism
of enforcement for the child, as well as the pos-
sibility of bringing to justice those persons who
were obliged to fulfil their parental responsibili-
ties towards the child and promote the compre-
hensive development of such an individual.

4. Conclusions

In the context of ensuring administrative
and legal protection of rights and freedoms
ofthe child in Ukraine, it isimportant to note that
both the procedure for upbringing of children
and the availability and possibility of exercis-
ing children's property and non-property rights
are directly linked to the persons responsible for
their upbringing, parents or persons who perform
such duties until the child comes of age. That is
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why the importance of considering the issues
of property and non-property rights under var-
ious types of Ukrainian legislation, the content
and essence of children's passive and active
legal capacity, as well as the legal framework for
the care and upbringing of orphans and children
deprived of parental care, is directly related to
the administrative and legal protection of rights
and freedoms of the child and should be consid-
ered in the context of this study.

Although criminal law protection of rights
and freedoms of the child goes beyond the con-
cept of administrative law protection, in our
opinion, it is necessary to specify the relevant
boundaries in order to separate these institu-
tions from each other. For example, administra-
tive and legal protection of rights and freedoms
of the child may cover the institution of admin-
istrative liability for offences against children,
as well as administrative and legal procedures
and relevant administrative jurisdictional
activities related to the enforcement of rights
and freedoms of the child, both by children
and by persons authorised to do so. In addi-
tion, the institution of criminal law protection
of rights and freedoms of the child is a sanction-
ing mechanism that provides for criminal pros-
ecution of persons who have committed respec-
tive offences against children.

Therefore, through the prism of the analysed
we believe that an important aspect of improv-
ing the mechanism of administrative and legal
protection of rights and freedoms of the child is
to ensure a socio-legal formulation of the phe-
nomenon of childhood as an important stage
in the formation of a young citizen's con-
sciousness, which will further affect the ability
and willingness to fulfil their duties regarding
the development and protection of their State.
In this context, the possibility and realistic

Anina Mamyceeuu,

way of implementing the function of national
and patriotic education of the population,
namely children, is clearly considered by
expanding the possibilities for their exercise
of rights and strengthening the mechanism
of administrative legal protection of such
rights, which will further lead to an early sense
of responsibility for their actions and, accord-
ingly, will contribute to maturation.
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ITPABA 1 CBOBOIY IUTUHU K OB’€EKT
AIMIHICTPATUBHO-ITIPABOBOI OXOPOHU

Anotanisi. Memo1o cTaTTi € aHami3 MPOOIEMHUX TUTaHb MPaB i ¢BOOOA ANTUHE K 00'€KTIB agMiHi-
CTPATHBHO-IIPABOBOI 0XOPOHU. Pesyibmamu. Y crarti 6yJi0 HaJlaHO TEOPETUKO-IIPABOBY XapaKTePUCTHKY
npaBaM i cBoGogaM AUTHHU K 00’€KTY aiMiHICTPaTUBHO-IPAaBOBOI 0XOpoHU. B KoHTekcTi 3abe3nedents
aIMIHICTPaTUBHO-TIPABOBOI OXOPOHMU TIPaB i ¢BOOO/ AUTHHU B YKPaiHi BaKIMBUM € 3a3HAYCHHSI TOTO, 110
SIK Tpolle/lypa BUXOBAHHA JIiTel Tak 1 HAsIBHICTb Ta MOKJIMBICTD TIpaBOpeastizallii MaitHOBUX 1 HeMalfHOBUX
paB AUTHHE GE3OCEPEIHBO TIOB'A3YEThCSI 3 THMU 0COOAMMU, 1110 BIMOBIAAIOTH 32 il BUXOBaHHSI, OaThKaMu
a60 0cobaMu, 1110 BUKOHYIOTh Taki 000B'SI3KU /10 MOMEHTY MOBHOJITTS! iuTuHE, Came TOMY, BAKIUBICTb PO3-
ULy TeMaTUKI MaiHOBUX 1 HeMalfHOBUX ITpaB 32 Pi3HUMM BUJIaMU 3aKOHO/IABCTBA YKPAiHU, 3MICTY 1 CyT-
HOCTI JIi€3/1aTHOCTI i PaBO3/IATHOCTI JiTell, 2 TAKOK TIPABOBUX 3aCajl yTPUMAHH Ta BUXOBAHHS [Tl CUPIT
i niTeit mo36asieHNX GaTbKIBCHKOTO THKIyBaHHS, GE3M0CEPEHBO OB A3aHO 3 AIMIHICTPATHBHO-TIPABOBOIO
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OXOPOHOIO TIpaB i cBOGO/ INTHHU Ta Ma€ OYTH PO3IJISIHYTO B KOHTEKCTI IbOTO JOCIIIKEHHST. X04 KPHMi-
HaJIbHO-NPaBOBa OXOPOHA MPaB i CBOOO AUTHHHU 1 BUXOAUTD 32 ME3Ki TIOHSTTS afMiHICTPaTUBHO-TIPABOBOL
OXOPOHH, HA HAllly JYMKY HEOOXIJIHUM € 3a3HAYEHHS BIAIOBIHIX M€K 3 METOK PO3/IICHHS 3a3HAYECHUX
iHCTUTYTIB MiK c06010. Tak ajMiHicTpaTHBHO-TIPAaBOBA OXOPOHA MPAB i CBOOO AUTHHN MOJKE OXOITIOBATH
IHCTUTYT a/IMiHICTPATUBHOI Bi/IOBIZATHHOCT] 32 BUNHEHHST TIPABOIIOPYIIEHD TIO/I0 TUTHHM, & TAKOXK aMi-
HIiCTPaTHBHO-TIPABOBI IPOIEAYPU Ta BIANOBIHY a/IMiHICTPATUBHY IOPUCAMKIIHHY isSUIBHICTH MOB'S3aHY
3 TIpaBOpeaIi3alli€o Mpas i CBOOO AUTHHH, K HEIO caMOIO Tak i YIIOBHOBaKEHUMH Ha 1ie ocobamu. Y Toii
’Ke yac IHCTUTYT KPUMiHAIBHO-IIPABOBOI OXOPOHM TIPAB i CBOOO/ AUTUHY ABJIsIE COOOK0 CaHKIIIHMIA Mexa-
Hi3M 110 Tiepedadac MpUTATHEHH 10 KPUMIHAIBHOI BIAIOBI 1aIbHOCTI 0Ci6 1110 BANHUIIK BiAMOBiHI TpaBo-
HOPYIIEHHS 0/I0 IUTHHE. Buchosku. 3pobiieHo BUCHOBOK, 110 BAKJIMBIM B YIOCKOHATEHHI MEXaHi3My
aJIMIHICTPATHBHO-TIPABOBOTO 3aXUCTY MPaB i CBOOO ANTHHU € 3a0e3IeYeHHs COlialbHO-TIPABOBOTO (hop-
MyJIIOBaHHS (peHOMEHY JINTHHCTBA, SIK BA)KJIMBOTO €TAIly CTAHOBJIEHHS CBIIOMOCTI MOJIOZIOTO TPOMa/ISTHUHA,
1[0 B TIOJIAJIBIIOMY BILTHBATUME Ha MOKJIMBICTD Ta GayKaHHS BUKOHAHHST HUM MOKJIAIEHIX 000B SI3KIB, 110/10
PO3BUTKY Ta 3aXWCTYy CBOEI /iepsKaBu. B 11bOMy KOHTEKCTI YiTKO PO3TISALAETHCS MOKINBICTD Ta PEaTbHII
cnoci6 peanizanii GyHKIIT 3 HAI[IOHAJIBHO-MATPIOTMYHOTO BUXOBAHHSI HACEIEHHS, a came JiTeii, y crnocio
POSIIMPEHHS MOKJIUBOCTEN TIPaBopeastisailii HUMM Ta YKPITIeHHs MeXaHi3My afiMiHiCTPaTUBHOTO TIPABOBOi
OXOPOHHU peastizariii TaKuX MpaB, MO B TOAATBIIOMY CIPUIYNHNUTH 3aPO/UKEHHS PAHHBOTO BiIYTTS BiAIO-
BiZIaJIbHOCTI 32 CBOI BANHKU Ta BiIMOBIZIHO CIPUATUME JIOPOCIIIAHHIO.

KimouoBi cioBa: mpaBa IMTHHM, IPABOBA OXOPOHA, Bi/[NIOBIIATbHICTh, Mi>KHAPO/[HE TIPABO, I0TPUMAH-
HS TIpaB, 00'€KT aAMiHICTPATUBHOTO TIpaBa.
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PRINCIPLES OF INFORMATION
AND COMMUNICATION SUPPORT
FOR EDUCATIONAL PROCESS IN UKRAINE

Abstract. Purpose. The purpose of the article is to reveal the principles of information
and communication support for the educational process in Ukraine, relying on a comprehensive analysis
of the theory of administrative and information law, systematisation of legal regulations and determination
of practical activities of the actorsinvolved in the educational process. Results. In the article, it is determined
that the principles of information and communication support for the educational process in Ukraine are
the fundamental provisions and ideas governing the basis of and trends in the regulating of administrative,
information and communication relations in education, ensuring systematic and consistent legal provisions
on the use of information and communication technologies in the educational process, and guaranteeing
the exercise of educational and information rights and freedoms of participants in the educational process.
Conclusions. 1t is concluded that the system of principles of information and communication support
for the educational process in Ukraine is based on constitutional provisions and special legislation,
which creates a solid legal basis for regulating the use of information and communication technologies in
education. The principles of information and communication support for the educational process in Ukraine
are primarily aimed at ensuring equal access to educational resources and technologies for all participants,
regardless of their social, economic or physical capabilities. The system of principles of information
and communication support for the educational process in Ukraine is not sustainable, as it should quickly
adapt to changing conditions and individual needs of participants in the educational process. An integral
part of the system of principles of information and communication support for the educational process is
data security, as it is now important to ensure a high level of protection of information and personal data
of participants in the educational process, which is crucial in the modern information society.

Key words: state information policy, information support, information society, information,
coordination, mechanism, education, procedures, actors, technologies.

information and communication support
Economy and Law, 6, 45-49,

1. Introduction

In the modern world, information
and communication technologies (ICTs)
become an integral part of the educational
process. While the digitalisation of education
opens up new opportunities for access to knowl-
edge, interactive learning and collaboration,
it should also be clearly regulated and guided
by appropriate principles to ensure the effec-
tive use of ICT. The COVID-19 pandemic has
highlighted the importance of distance learning
and the use of ICTs in ensuring the continuity
of the educational process.

In the context of rapid technological devel-
opment, it is important to ensure equal access
to educational resources for all participants
in the process, regardless of their place of res-
idence, social status or physical abilities. The

© Yu. Myronets, 2023

growing use of ICTs in education is accompanied
by increased cybersecurity risks and the threat
of losing confidential information. Accord-
ingly, the study of the principles of information
and communication support enables the devel-
opment of effective measures to protect data
and information security of the participants in
the educational process.

Leading scholars in the field of adminis-
trative and information law have focused on
the issues of information and communication
support for the educational process in Ukraine:
I.V. Aristova, O.M. Bandurka, K.I. Bieliakov,
0O.V. Dzhafarova, O.Yu. Drozd, T.O. Kolomoi-
ets, V.K. Kolpakov, A.T. Komziuk, V.I. Olefir,
1.V. Panova, S.O. Shatrava, and others.

With due respect to the achievements
of scholars, a new approach is now needed to
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form the theoretical basis and practical imple-
mentation of the updated model of information
and communication support for the educa-
tional process in Ukraine from the perspective
of administrative and information law.

However, the current problems of optimis-
ing the use of resources and providing quality
services at the local level in Ukraine underline
the relevance of research in the field of amalga-
mated territorial communities.

The purpose of the article is to reveal
the principles of information and communi-
cation support for the educational process in
Ukraine, relying on a comprehensive analysis
of the theory of administrative and informa-
tion law, systematisation of legal regulations
and determination of practical activities
of the actors involved in the educational pro-
cess.

2. General approaches to defining princes

In scientific and educational literature,
principles are characterised as the most general
requirements for social relations and partici-
pants thereof, as well as the initial guiding prin-
ciples, starting points that convey the essence
of law and derive from the ideas of justice
and freedom, determine the general direction
and most essential features of the current legal
system (Tsvik, Petryshyn, Avramenko, 2009,
pp. 197-198).

The concept of "principle” in Latin means
"beginning”, "primary basis", "primacy". Since
ancient times, the principle has been considered
the foundation of any social system (including
the legal system), the requirements thereof
applying to all phenomena that belong to this
system. The principles do not formulate specific
rights and obligations and are not always backed
by specific legislative sanctions, but the nature
of the state itself (democratic, totalitarian, etc.)
can largely determine the principles on which
the legal order is based (Tsvik, Petryshyn, Avra-
menko, 2009, pp. 197-198).

The leading role of principles is ensured
by their direct or indirect enshrining in legal
provisions. Principles that are not enshrined
in legal provisions are ideas of law and belong
to the sphere of legal consciousness. These ide-
as-principles precede the creation of a system
of law. Principles of law may be explicitly stated
in legislation or may be derived from its general
meaning. Although in most cases the principles
are directly enshrined in preambles and gen-
eral articles of legal regulations, it is necessary
to develop and specify them in separate rules
of conduct. Moreover, the principles become
a guideline for law-making and law enforce-
ment activities of state bodies, an indisputable
requirement for such activities (Tsvik, Petry-
shyn, Avramenko, 2009, pp. 197-198).

46

If the scope is narrowed down to informa-
tion law, for example, I.V. Panova understands
the principles of information law as fundamen-
tal (basic) ideas, provisions, requirements that
characterise the content of information law,
reflect the laws of its development and deter-
mine the directions and mechanisms of regu-
lating social relations in the information sector.
The principles of information law of Ukraine
are based on the provisions of the main consti-
tutional provisions that enshrine information
rights and freedoms, guarantee their exercise, as
well as on the specific features and legal proper-
ties of information as an object of legal relations
(Panova, 2009, pp. 41-48).

According to T. Katkova, the principles
of information law are the rules and ideas
enshrined in the legal provisions governing
information relations which define the essence
and content of information law, make its rules
and institutions systemic, and enable consider-
ation of the integrity of the mechanism of reg-
ulating information relations in society. Princi-
ples and provisions are closely interconnected,
as evidenced by the fact that principles are
necessarily reflected in legal provisions, which
in turn shall be consistent with legal principles
(Katkova, 2019).

Therefore, we argue that the principles
of information and communication support
for the educational process in Ukraine are
the fundamental provisions and ideas govern-
ing the basis of and trends in the regulating
of administrative, information and communica-
tion relations in the field of education, ensuring
systematic and consistent legal provisions on
the use of information and communication tech-
nologies in the educational process, and guar-
anteeing the exercise of educational and infor-
mation rights and freedoms of participants in
the educational process.

The principles of information and commu-
nication support for the educational process
in Ukraine are based on constitutional provi-
sions, allow for the peculiarities of information
as an object of legal relations and the specif-
ics of the subjects of the educational process,
and are aimed at creating an effective, trans-
parent and accessible educational environment
through information and communication tech-
nologies.

3. Legal and regulatory framework for
the educational process in Ukraine

Article 6 of the Law of Ukraine "On Edu-
cation" stipulates that the principles of public
policy on education and the principles of edu-
cational activity are: human centredness; rule
of law; ensuring the quality of education
and the quality of educational activity; ensur-
ing equal access to education without discrim-
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ination on any grounds, including disability;
development of an inclusive educational envi-
ronment, including in educational institutions
that are most accessible and close to the place
of residence of persons with special educational
needs; ensuring universal design and reasonable
accommodation; scientific nature of education;
diversity of education; integrity and continuity
of the education system; transparency and pub-
licity of making and implementing management
decisions; responsibility and accountability
of educational authorities and educational insti-
tutions, other actors of education to the society;
institutional separation of control (supervision)
functions and functions of ensuring the activi-
ties of educational institutions; integration with
the labour market; inseparable connection with
world and national history, culture, national
traditions; freedom to choose the types, forms
and pace of education, educational programme,
educational institution, other actors of edu-
cation; academic integrity; academic freedom;
financial, academic, personnel and organisa-
tional autonomy of educational institutions
within the limits established by law; human-
ism; democracy; unity of education, upbring-
ing and development; formation of patriotism,
respect for the cultural values of the Ukrain-
ian people, its historical and cultural heritage
and traditions; formation of a conscious need
to comply with the Constitution and laws
of Ukraine, intolerance of their violation; forma-
tion of respect for human rights and freedoms,
intolerance of humiliation of honour and dig-
nity, physical or psychological violence, as well
as discrimination on any grounds; formation
of a conscious need to observe the Constitution
and Laws of Ukraine, intolerance to their viola-
tion; formation of the civic culture and culture
of democracy; formation of the culture of healthy
lifestyles, environmental culture and caring
attitude to the environment; non-interference
by political parties into the educational pro-
cess; non-interference by religious organisa-
tions into the educational process (except for
instances established by this Law); versatility
and balance of information on political, world-
view and religious issues; public-social gov-
ernance; public-social partnership; public-pri-
vate partnership; promoting life-long learning;
integration into the international educational
and scientific space; intolerance to corruption
and bribery; affordability of all forms and types
of educational services offered by the State for
every citizen. Education in Ukraine should be
built on the principle of equal opportunities for
all (Law of Ukraine On Education, 2017).

This system of principles is very voluminous
and does not apply to the process of information
and communication support.

In the course of the analysis of legal reg-
ulations, V. Savishchenko concludes that
the principles of education can be classi-
fied according to three criteria: pedagogical,
socio-political and axiological. The pedagogical
criterion is determined by the level of knowl-
edge of the regularities of the processes of edu-
cation and upbringing; the socio-political cri-
terion is determined by the level and direction
of development of society, public policy on edu-
cation; the axiological criterion is determined
by the priority moral and ethical values (Sav-
ishchenko, 2016, pp. 127-130). Comparison
of the principles of education of the current legis-
lation with the developed principles of didactics
has enabled the scientist to argue that the legal
regulations do not reflect all the principles that
meet the current level of pedagogical science
and the needs of society and the state. These
are the principles of: pedagogical emphasis,
systematicity and consistency, consciousness,
encouragement, accessibility, continuity of edu-
cation, diversity of education, strength, cooper-
ation, competence, public awareness, freedom
and pluralism, and the priority of education in
the life of society and the country. The imple-
mentation of educational ideals and principles
involves the creation of socially accepted rules
of conduct and their regulatory and legal frame-
work through relevant regulations. Each prin-
ciple of education is based on the complement
of the previous one, and they all exist effectively
only in interaction and absolute integrity. Fail-
ure to respect individual principles of education
can lead to its destruction (Savishchenko, 2016,
pp. 127-130).

According to T. Maiboroda, the basic
and specific principles typical for state reg-
ulation in general and the education sector
ensure the following: efficiency, which implies
the provision of quality educational services
and obtaining the final economic effect asaresult
of state intervention in the form of positive
socio-economic externalities; fairness, which
implies that the state ensures equal conditions
of education and access to it for different social
categories of citizens (i.e., an inclusive environ-
ment without any signs of discrimination on
the basis of humanism and democracy); — sta-
bility at the macro and micro levels, which is
manifested in ensuring sustainable development
of society and the state, establishing cross-sec-
toral partnerships and integration; systematic-
ity, i.e. the use of comprehensive state regulatory
tools, with due regard for the impact on other
areas of economic activity (including the labour
market); adequacy, which is manifested in mon-
itoring and assessing the feasibility of individual
measures and actions by the state and adjusting
them in accordance with the environment; opti-
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mality, i.e. the balanced use of administrative
and economic measures of direct and indirect
influence; gradual and phased implementa-
tion of state regulatory measures and possible
changes (Maiboroda, 2019, pp. 54—55).

With the consideration of the special leg-
islation and the perspectives of scientists, we
believe that the system of principles of informa-
tion and communication support for the educa-
tional process in Ukraine is based on the follow-
ing principles

— accessibility;

— continuity of learning:

— interactivity:

— adaptability;

— innovation;

— security;

— transparency,

— integration;

— personalisation;

— cooperation;

— environmental friendliness;

— legal compliance.

4. Conclusions

In general, the system of principles
of information and communication support for
the educational process in Ukraine is based on
constitutional provisions and special legisla-
tion, which creates a solid legal basis for regu-
lating the use of information and communica-
tion technologies in education. The principles
of information and communication support for
the educational process in Ukraine are primar-
ily aimed at ensuring equal access to educa-
tional resources and technologies for all partic-
ipants, regardless of their social, economic or
physical capabilities. The system of principles
of information and communication support for
the educational process in Ukraine is not sus-

HOpiit Muponeup,

tainable, as it should quickly adapt to chang-
ing conditions and individual needs of partic-
ipants in the educational process. An integral
part of the system of principles of information
and communication support for the educa-
tional process is data security, as it is now
important to ensure a high level of protection
of information and personal data of partici-
pants in the educational process, which is cru-
cial in the modern information society.
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TIPUHITUITN IHOOPMAIIMTHO-KOMYHIKAIIITHOTO 3ABE3IIEYUEHHS

OCBITHBOTO IIPOIIECY B YKPAIHI

Anoraris. Mema ctatTi TIOJSITaE B TOMY, 100 Ha OCHOBI KOMIIEKCHOTO aHaJi3y Teopil aaMiHicTpa-
TUBHOTO Ta iH(OPMAILIHOTO PpaBa, CHCTeMaTH3allii HOPMATUBHO-TIPABOBHX aKTiB, TA BU3HAYEHHS IIPAK-
THYHOT AisJIbHOCTI Cy6’€KTIB OCBITHBOTO MPOIIECY, PO3KPHUTH MPUHIIUIIN iH(MOPMaIiiHO-KOMYHIKaI[iiiHOTO
3a0e31eueH s OCBITHBOTO IIPOIeCy B YKpaiHi. Pezyavmamu. Y cTarTi BUSHAUEHO, 110 IPUHIMIN iHDOP-
MalliiiHO-KOMYHIKalliliHOrO 3abe3IieueHHs OCBITHBOIO Mpolecy B YKpaidi — 1ie (hyHIaMeHTaIbHI 100~
JKEHHsI Ta ijiel, 1[0 BUBHAYAIOTh OCHOBU Ta HAMPIMKY PEryJIIOBAHHS a[MiHICTPATUBHUX, iH(DOPMAIITHIX
Ta KOMYHIKallifiHuX BifHOCHH y cepi 0CBiTH, 3a0€311€4yI0Th CHCTEMHICTh Ta Y3TOMKEHICTh IPABOBUX
HOPM, 1110 PEryJII0I0Th BUKOPUCTaHHS iH(OPMAILiitHO-KOMYHIKaI[ IHUX TEXHOJIOTIii B OCBITHbOMY TIpOTIEci,
Ta TapaHTyIOTh Peasisaliio OCBITHIX Ta iHpopMaIiiiHiX mpaB Ta cBOOO/ yYaCHUKIB OCBITHBOTO TIPOIIECY.
Bucnosxu. 3pobiieHO BUCHOBOK, 110 CUCTeMa IIPUHIUIIE iHGOpMaIliiHO-KOMYHIKaliiHOro 3a0e3iedeH-
HsI OCBITHBOTO TIPOIECY B YKpaiHi 6a3yeTbcsi Ha KOHCTUTYL[IHHUX TOJIOKEHHSIX Ta CHElialbHOMY 3aK0-
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HOJIABCTBI, 1[0 CTBOPIOE MIIHUI MPaBOBUI (DYHIAMEHT JIJIsT PETYJIIOBAHHS BUKOPUCTaHHS iH(OpMaIriii-
HO-KOMYHIiKalifiHux TexHosmoriii B ocsiri. [Ipuipanm indopmaiiiino-KoMyHiKaiiiiHoro 3abesneueHHs
OCBITHBOTO IIpoIleCy B YKpaiHi, B 11epIily yepry, CpsAMOBaHi Ha 3a0e31eueHH s PIBHOTO JOCTYITY 10 OCBITHIX
PecypcCiB Ta TEXHOJIOTII /IS BCIX YUYACHUKIB, HE3JIE3KHO BiJl IXHIX COIia/IbHUX, EKOHOMIYHUX YN (Di3UIHUX
Mok mBocteil. CucreMa IPUHIUIIB iHMOPMAIIHHO-KOMYHIKaI[IITHOTO 3a0e311e4eHHsT OCBITHBOTO IIPOIe-
cy B YKpaiHi He € cTaJol0, a/i;Ke OBUHHA IIBUIKO aalTyBaTUCS /10 3MIHHUX YMOB Ta iHWBITyaJbHUX
notpeb yYacHUKIB OCBITHBOTO mpotiecy. HeBix'eMHOO CKIaIoBOI0 CHCTeMH TIPUHIIUITB iH(hopMaltiiiHo-
KOMYHIKaI[iifHOTo 3a06€3MedeH st OCBITHBOTO MpoIiecy € Ge3reKa JaHuX, ajke HUHI BAKJINBO 3a0€3MeYnTH
BUCOKUI1 piBeHb 3axucTy iH(OPMAILT Ta 0COOUCTUX JAHUX YYACHUKIB OCBITHBOT'O TIPOIIECY, L0 € KPUTUYHO
BaKJIMBYM B YMOBAX Cy4acHOTO iH(OpMaIiitHOTO CyCIiTbCTBa.

Kiouosi cioBa: jepkasHa iHbopMaliiiiHa nosituka, iHdopmaiiiine sabesneuenns, iHopmariiine
CYyCIIBCTBO, IHPOPMALLisl, KOOPAUHALLSL, MEXaHI3M, OCBITa, IPOLELYPH, CY0O'€KTH, TEXHOJIOTII.
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CONTROL AND SUPERVISORY PROCEDURES
FOR ENSURING THE NATIONAL SECURITY OF UKRAINE
IN THE CONTEXT OF EUROPEAN INTEGRATION

Abstract. Purpose. The purpose of the article is to reveal the particularities of control and supervisory
procedures for ensuring the national security of Ukraine, as well as also to highlight certain problematic aspects
of the implementation aspect. Results. The study reveals that control and supervisory procedures, as a type
of administrative procedures in ensuring the national security of Ukraine, have a dual legal nature, which
is manifested in the context of development of administrative law relations arising from both authorisation
and the need to ensure the effective functioning of the system of ensuring the national security of Ukraine
in the context of European integration. Their implementation is due to the general purpose of ensuring
the protection of Ukraine's national interests, its compliance with international obligations, identifying
shortcomings and stopping illegal or even unlawful actions and bringing offenders to justice. Conclusions. It
is determined that the subject matter of control and supervision is, on the one hand, the inspection of entities
subject to control by the authorisation system, and, on the other hand, the efficiency of the functioning
of the system of ensuring national security of Ukraine in the context of European integration. According to
this criterion, two groups of control and supervisory procedures are characterised with their own varieties,
such as: the functioning thereof is conditioned by the authorisation system; the availability thereof is
a consequence of the functioning and development of the system of ensuring national security of Ukraine in
the context of European integration. It is clarified that control and supervisory procedures for the effective
functioning of the national security system of Ukraine in the context of European integration can also be
classified by the actors of democratic civilian control specified in the Law of Ukraine "On National Security
of Ukraine". The essence of the state financial control is independently described. It is summarised that control
and supervisory procedures for ensuring Ukraine's national security in the context of European integration do
not exist independently, and, in practice, they are intertwined with each other. For example, when controlling
the content and status of implementation of strategic programmes and plans, the implementation of measures
and the effectiveness of the funds allocated for their implementation are analysed at the same time.

Key words: administrative procedure, administrative and legal mechanism, European integration,
security, control, supervision, national security.

1. Introduction

National security has a procedural form.
This is an axiom, because any activity aimed
at protecting public or individual values must
be carried out in a manner and within the frame-
work of legal requirements.

As a general rule, the procedural form pro-
vides for a step-by-step implementation of a spe-
cific action, a certain order of its performance.
Therefore, it is logical that such actions are
classified according to certain criteria, grouped
according to a certain criterion.

Control and supervisory procedures, as a type
of administrative procedures in the field of ensur-
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ing national security of Ukraine, have a dual
legal nature, which is manifested in the context
of development of administrative and legal rela-
tions arising from both authorisation and the need
to ensure the effective functioning of the sys-
tem of ensuring national security of Ukraine in
the context of European integration.

Since the content and essence of such pro-
cedures are an under-researched issue within
the administrative and legal field of scien-
tific knowledge, this study is directly aimed
at revealing their features, as well as highlight-
ing certain problematic aspects of the imple-
mentation aspect.

© |. Nakonechna, 2023
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The issues being analysed are character-
ised by a fairly solid scientific basis of a general
nature. In particular, this refers to the sufficient
scientific validity of the legal nature of such pro-
cedures in general. However, despite the exist-
ence of certain general theoretical basis regard-
ing the specifics of the issue raised, the content
and essence of control and supervisory proce-
dures in the field of national security in the con-
text of European integration have not been
scientifically covered, which calls for a more
thorough study.

2. General approaches to defining control
and supervisory procedures

In general, control and supervisory pro-
cedures are to ensure the protection of public
goods. Therefore, their practice should be as for-
malised as possible. The main tools of such pro-
cedures are inspection, monitoring and response
measures. In turn, inspections can be scheduled
and unscheduled.

It should be noted that, in our opinion,
control and supervisory procedures in the field
of national security in the context of Euro-
pean integration are clearly arranged perfor-
mance, defined by law, of control and supervi-
sory actions by authorised actors and public
entities, which are carried out within the pro-
visions of the Law of Ukraine "On National
Security of Ukraine". Relying on its provisions
and the content of European integration stand-
ards, we believe that they are implemented to
ensure the protection of Ukraine's national
interests, its compliance with international
obligations, identifying shortcomings and stop-
ping illegal or even unlawful actions and bring-
ing offenders to justice.

Moreover, the subject matter of control
and supervision is, on the one hand, the inspec-
tion of entities subject to control by the author-
isation system, and, on the other hand, (1) com-
pliance with the requirements of the national
legislation in force and European standards
in the activities of the national security bod-
ies, prevention of their use for the usurpa-
tion of power, violation of human and civil
rights and freedoms; (2) the content and state
of implementation of strategies, doctrines, con-
cepts, state programmes and plans in the field
of national security and European integration;
(3) the level of support to the national secu-
rity bodies (staffing, equipment with modern
weapons, military and special equipment, pro-
vision of necessary stocks of material resources
and readiness to perform assigned tasks in
peacetime and in a special period); (4) effi-
ciency of the use of resources, including budg-
etary funds and financial assistance provided
by European partners (Law of Ukraine On
National Security of Ukraine, 2018).

Therefore, the subject matter of control
and supervision as a basis enables to examine
certain types of control and supervisory proce-
dures for ensuring Ukraine's national security
in the context of European integration.

First, these are ones related to the inspec-
tion of the activities of entities subject to con-
trol by the authorisation system. For example,
the media sector can be considered.

Thus, the National Council supervises
and controls compliance by media entities
with the law and licence conditions in accord-
ance with the requirements of Law of Ukraine
No. 2849-IX "On Media" of 13 December
2022. When considering the issue of viola-
tion of legislation and/or licence conditions
by a media entity, the National Council shall
allow for: the results of the official monitor-
ing of the National Council; explanations
of the media entity, officials and employees,
other persons; expert opinions; information pro-
vided by other state bodies within their com-
petence; materials of inspections conducted by
the National Council; any other factual data
that enable to establish the presence or absence
of a violation (Law of Ukraine On Media, 2022;
Hulatkan, 2022).

Based on the results of the review of the vio-
lation of the law and /or the terms of the licence,
the National Council makes one of the follow-
ing decisions: (1) no violation of the law and /or
the terms of the licence; (2) additional inspec-
tion; (3) the application of response meas-
ures to a media entity, such as prescriptions,
fines, entering information on the cancella-
tion of a licence by a court decision, cancella-
tion of registration, prohibition of publication
and distribution of print media, temporary or
complete prohibition of online media distribu-
tion (Law of Ukraine On Media, 2022; Hulat-
kan, 2022).

Furthermore, the provisions of the law being
analysed stipulate that supervision and control
over compliance with legislation in the field
of protection of economic competition, use
of the radio frequency resource of Ukraine for
broadcasting and electronic communications,
as well as compliance with other legal require-
ments, are carried out by state bodies within
their competence. If the National Council iden-
tifies signs of a possible violation of the law,
the response to which does not fall within its
powers, the National Council shall apply to
the state body that is authorised to take appro-
priate response measures (Law of Ukraine On
Media, 2022).

Therefore, the control and supervisory
procedure for ensuring the national security
of Ukraine in the context of European inte-
gration in the media sector is primarily aimed
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at ensuring the creation of an optimal regime for
the functioning of the legal field for the develop-
ment of a domestic model of the communication
environment within the country that will meet
public demands, requirements of European
legislation and strategic priorities of Ukraine's
development.

Moreover, in our opinion, other con-
trol and supervisory procedures for ensuring
Ukraine's national security in the context
of European integration in the authorisation sec-
tor can be defined in a similar way, with the only
difference between them being the object com-
ponent. In the procedure analysed above, such
an object is a model of the communication envi-
ronment within the country.

For the area under study, the control
and supervisory procedures for ensuring
Ukraine's national security in the context
of European integration, which relate to
the efficiency of the system of its ensuring, are
of greater importance.

The comprehensive consideration of this
issue requires clarifying that the concept of "effec-
tiveness" is inextricably linked to the concept
of "effect” (Raizberh, 2002). However, this cate-
gory is relative; it is inherent only in a purposeful
process. In addition to effectiveness, research-
ers have always paid considerable attention to
the concept of “efficacy.” According to P. Drucker,
efficacy is the result of doing the right things;
and effectiveness is the result of doing properly
these things. That is, both of these concepts are
equally important (Krasnorutskyi, Vlasenko,
Halych, 2016; Druker, 2015).

3. Effectiveness of control and supervi-
sory procedures

It is believed that effectiveness is an indica-
tor of development. It is also its most important
incentive. In an effort to improve the effective-
ness of a particular type of activities and their
combination, specific measures that contrib-
ute to the development process are identified
and those that lead to regression are cut off
(Demchenko, Momot, 2013, p. 208). Accord-
ingly, in the context of the study, this category
can be understood as the results of the activities
of administrative units that can be objectively
assessed (Danylenko, 2019, p. 225).

Thus, control and supervisory procedures for
the effective functioning of the national security
system of Ukraine in the context of European
integration are a procedure for the purposeful
activity of the actors of this system, which is
carried out with the aim of assessing the actions
taken and decisions made by the entities subject
to their control or accountable to them.

In this context, we mean the following:

— Control and supervisory procedures
for compliance with legislation and Euro-
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pean standards in the field of national security
in the context of European integration. The
essence of such a procedure is to verify compli-
ance with legal requirements to follow all stages
of procedural activities, identify deviations
from the established rules and eliminate obsta-
cles that may provoke such deviations;

— Control and supervisory procedures
regarding the content and state of imple-
mentation of strategies, doctrines, concepts,
state programmes and plans for ensuring
national security in the context of European
integration. Their essence is represented by
the comparison of the planned and desired with
the result obtained. During their implementa-
tion, the following is analysed and examined:
1) the completeness, timeliness and effectiveness
of the planned measures; 2) whether the meas-
ure has been fully implemented in relation to
the expected results; 3) whether the deadlines
for the implementation of measures have been
met (Anti-corruption program of the Security
Service of Ukraine for 2021-2024, 2022) etc;

— Control and supervisory procedures
regarding the level of resource provision for
the security and defence sector entities. The
essence of such procedure is to analyse the needs
of personnel, technical, material, financial,
regulatory, methodological and other areas.
It should be noted that it is difficult to find
information in open sources on how the state
provides for the security and defence forces,
let alone the results of control and supervision
procedures;

— Control and supervisory procedures for
the proper use of resources, including budget
funds and financial assistance provided by
European partners. The purpose of these pro-
cedures is to identify ineffective use or misuse
of funds, resources, and assistance provided to
ensure national security in the context of Euro-
pean integration. These procedures examine
the effectiveness of state property manage-
ment, the effectiveness of management of pub-
lic and international funds, and the efficacy,
cost-effectiveness and productivity of the use
of public and international funds.

Itshouldalsobenoted that controland super-
visory procedures for the effective functioning
of the national security system of Ukraine in
the context of European integration can also
be classified by the actors of democratic civil-
ian control specified in the Law of Ukraine "On
National Security of Ukraine." It should be
noted that this law defines the types of demo-
cratic civilian control, which creates a regula-
tory framework for the control and supervi-
sory procedures carried out by: the President
of Ukraine, the Verkhovna Rada of Ukraine,
the National Security and Defence Council
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of Ukraine, the Cabinet of Ministers of Ukraine,
executive authorities and local self-government
bodies, the judiciary in the form of control pro-
cedures; and the public in the form of public
supervision (Law of Ukraine On National Secu-
rity of Ukraine, 21).

This is quite logical, since the European
Commission for Democracy through Law (Ven-
ice Commission) in its report on the democratic
oversight of security services (European Com-
mission for Democracy through Law (Venice
Commission), 2015) noted that, given certain
specificities of the activities of state bodies
responsible for national security, the state shall
control them through the following mandatory
mechanisms:  parliamentary  accountability,
judicial accountability, expert accountability
and a complaints mechanism.

For example, according to the Regulations
of the Verkhovna Rada of Ukraine, parliamen-
tary control and oversight procedures are as
follows: (1) the procedure of parliamentary
hearings on national security and defence issues
of public interest that require to be regulated by
law; (2) the procedure for conducting a parlia-
mentary inquiry on issues of public interest in
a particular area; (3) the procedure for a pub-
lic-parliamentary inquiry; (4) the procedure for
a parliamentary inquiry and appeal.

It should also be noted that in today's envi-
ronment, non-compliance with financial dis-
cipline is perhaps the main problem of ensur-
ing Ukraine's national security in the context
of European integration. Therefore, the state
financial control exercised by the Accounting
Chamber is of particular importance as a type
of parliamentary control over the implementa-
tion of the state budget.

According to the Accounting Chamber's
reports for 2018-2021, it can be stated that dur-
ing the state external financial control (audit)
measures, the auditors of the Accounting
Chamber identified violations and shortcom-

ings in the administration of state budget rev-
enues in accordance with Articles 116 and 119
of the Budget Code of Ukraine, as well as vio-
lations of budget legislation (including misuse
of budget funds and planning violations), inefli-
cient use of the State Budget of Ukraine, total-
ling over UAH 262 billion. For more details, see
the table (Official website of the Accounting
Chamber, 2022) (Table 1).

Moreover, most financial violations occurred
at the stage of planning the use of budget funds;
in some reporting years, this amounted to more
than 60% (Official website of the Accounting
Chamber, 2022). In the field of national secu-
rity and defence, the Accounting Chamber
identified violations worth over UAH 16 billion
(in 2019, UAH 5,390.2 million; in 2020,
UAH 5.5 billion; in 2021, UAH 5.2 billion).

These violations are detected during
the implementation of a number of external
state financial control measures (financial
audit, performance audit, examination, analysis
and other control measures) (Law of Ukraine
On the Accounting Chamber, 2015). For exam-
ple, the 2019 report of the Accounting Cham-
ber states that it has audited: the effectiveness
of the use of budget funds, allocations for med-
ical care and health improvement of personnel
and maintenance of preschool education insti-
tutions of the Security Service of Ukraine but
marked "restricted"” and an audit of the effective-
ness of the use of budgetary funds allocated to
support the activities of the National Anti-Cor-
ruption Bureau of Ukraine marked "Secret".
In general, in 2019, the Accounting Chamber
carried out 5 external state financial control
(audit) measures in the field of state security
and defence, two of which were classified as
"Secret”, one as "Top Secret” and one as "For
Official Use" (Official website of the Account-
ing Chamber, 2022); in 2020, 7 external state
financial control (audit) measures were car-
ried out, including five performance audits

Table 1
Based on the reports of the Accounting Chamber for 2018-2021
. Years of audit by the Accounting Chamber
No. Types of violations
2018 2019 2020 2021
UAH 8,8 billion
{ Violation of revenue UAH 6 billion UAH 2 billion UAH 4 billion Including
administration 834,7 million 967,4 million 767,5 million in planning —
83,8 billion
Violations of budget
legislation, including UAH 5 billion | UAH 32 billion | UAH 9 billion s
2 misuse of funds 794,7 million 108,5 million 562,9 million UAH 65,7 billion
and violations in planning
Inefficient management - a1 e
. UAH 4 billion UAH 14 billion | UAH 11 billion s
3 of funds and their 4109 million | 6841 million | 928 million | VAT 277 billion
inefficient use
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and 2 financial audits, with two control meas-
ures being classified as “Top Secret” and one
as “Secret” (Official website of the Accounting
Chamber, 2022).

4. Conclusions

To sum up, the control and supervisory pro-
cedures for ensuring Ukraine's national secu-
rity in the context of European integration do
not exist independently, and in practice they
are intertwined with each other. For exam-
ple, when controlling the content and status
of implementation of strategic programmes
and plans, the implementation of measures
and the effectiveness of the funds allocated for
their implementation are analysed at the same
time. In other words, shortcomings of both
organisational, regulatory and financial nature
are identified, the solution of which contrib-
utes to the timely and effective implementation
of the planned goals and objectives in full.
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KOHTPOJIPHO-HAIVIATOBI ITPOLEAYPH 3ABE3IIEYEHHSA )
HAIIIOHAJIbHOI BE3IIEKN YRPAIHU B YMOBAX €BPOIHTEI'PAILII

Abstract. Purpose. Metowo crarti € po3KpUTH OCOOJMBOCTI KOHTPOJIBHO-HAMJISIIOBUX TIPOLELYD
3a0esmeveHHst HAIOHAIBHOI Ge3rekn YKpaiHu, a TAKOK BHCBITJIEHHs OKPEMUX MPOOJEMHUX ACIEKTIB
peasizaiiitnoro acnexry. Results. YTouHeHo, 1[0 KOHTPOJIbHO-HATJISIOBI IPOLIEYPH, SIK PIHOBU/L aMiHi-
CTPATUBHUX MPOLEAYP Y cepi 3abe3leyeH st Hal[lOHAIbHOT Oe31eKn YKpaiHu MAtOTh MOBINHY 0PUINY-
HY IPUPOJLY, SIKa PO3KPUBAETLCS Y PO3Pi3i PO3BUTKY a/IMiHICTPATHBHO-ITPABOBUX 3B’SI3KiB, OPOJLKEHUX
SIK JI03BLILHOIO JUSIBHICTIO, Tak 1 HeoOXiAHiCTIO 3abe3nedeHst eeKTHBHOCTI (DYHKIIOHYBAHHS CHCTEMU
3abesneyenns HalionaIbHoi Gesllekn YKpailmm B yMoBax eBpoinTerpanii. Ixue spuiiicienms o6ymosene
3araJIbHOI0 METOI0 — 3a0e3IIeUeHH s 3aXUCTY HAIlIOHAJILHUX THTepeciB YKpaiHu, TIOTPUMAHHS HEIO MiKHA-
POoHUX 30008 I3aHb, BUSIBJICHHS HEIOMIKIB Ta IPUIIMHEHHS HEIPABOMIPHUX YK HABITH IPOTUIIPABHUX Aiii
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il MIPUTSATHEHHS 10 BiAnoBigampHOCTI TopyInHuKiB. Conclusions. BusmaueHo, 10 mpeaMeToM KOHTPOJIIO
i Hars/y 3 0IHOTO GOKY € MepeBipKa IAKOHTPOJIbHIX Cy0'€KTIB I03BIIBHOI CHCTEMH, & 3 THIIOTO — edeK-
TUBHICTH (DYHKILIOHYBaHHsI cucTeMu 3a0e3MeueH s HallloHaIbHOT Ge3tieky YKpaiHu B yMOBaX €BPOiHTE-
rpatii. 3a 1M KpUTEPIEM CXapaKTEePU30BaHO /IBi TPYIHM KOHTPOJIbHO-HATJIAL0BHX [IPOLEYP, 10 MAIOTh
BJIACHI PI3HOBUIN, 30KpeMa: QYHKIIOHYBAHHS IKIX 00YMOBJIEHO 03BITHHOIO CHCTEMOTO; HASTBHICTD STKIX
€ HacaiaKoM (DYHKIIOHYBAaHHA Ta PO3BUTKY CHCTeMM 3a0e3ledeHHsl HamioHanbHOI Gesnexkn YKpainu
B YMOBaX €BPOIHTETpAIlii. YTOUHEHO, 10 KOHTPOJIbHO-HATJISIIOBI IPOIEYPHU 100 eheKTUBHOCTI (PyHK-
[IOHYBaHHS cucTeMu 3a0e3leueH s HallioHalbHOI Ge3leky YKpaiHu B yMOBaX €BPOIHTErpallii MOKHA
KJaciDiKyBaTH TaKOXK 3a Cy0 €KTaMU 3[IHCHEHHs JIEMOKPATUUYHOTO [IUBLILHOTO KOHTPOJIIO, SIKi 3a3HAYEHI
y 3akoni Yrpainu «IIpo nanionanbuy 6esmexy Ykpaitum». OKpeMo cXapaKTepu3oBaHO CYTHICTD JepsKaB-
HOT0 (hiHAHCOBOTO KOHTPOJIIO. Y3arabHEHO, 110 KOHTPOJIbHO-HATJISIOBI IPOLe/ly py 3a0e3IIedeHHsT Hallio-
HaJIbHOT Ge3eKn YKPaiHu B yMOBAX €BPOIHTErpallil He iCHYI0Th aBTOHOMHO, Y IIPAKTHYHIN [JIONUHI BOHU
HepeIITaoThes 0/1Ha 3 oiHo10. Hanpukiia, npu mpoBezieHHi KOHTPOILHUX 3aX0/1iB 1IO/I0 3MICTY Ta CTaHy
peaizarfii cTpaTeTivHNX TIPOTPaM i MITAHIB OZIHOYACHO TTPOBOUTHCS aHATI3 BUKOHAHHS 3aXOIiB i edex-
TUBHICTb BU/IIJIEHUX KOIITIB HA IXHIO Peasi3alliio.

KuouoBi ciioBa: ajiMiHicTpaTUBHA MPOIIE/YPa, aJAMiHICTPATHBHO-TIPABOBHUII MeXaHi3M, €BPOiHTerpa-
11is1, 3abe3redeHnst Oe3neKH, KOHTPOJIb, HAMTISL, HAlllOHATbHA Ge3Iexa.
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THE ESSENCE AND IMPORTANCE
OF ADMINISTRATIVE AND LEGAL FRAMEWORK
FOR DETENTION OF PRISONERS OF WAR

Abstract. Purpose. The purpose of the article is to analyse the legal framework for detention of prisoners
of war, ensure the relevant legal conditions at the national level and regulate the actions and procedures
required for this purpose. Results. The article emphasises that, at the national level, engaging a large
number of different actors, the State has long been conducting considerable rule-making work to regulate
the issues related to prisoners of war. Furthermore, the data also suggests that the practice of war captivity
requires regulating numerous issues. Therefore, such work should be focused on many areas. Thus, it should
be assumed that ensuring the proper detention of prisoners of war, which is the focus of this part of our
study, should also be distinguished by a certain structured approach to the above issues. Conclusions. It is
concluded that after the beginning of the full-scale Russian military invasion, another step in developing
the system of legal framework for detention of prisoners of war has been taken. It is characterised by
rapid and intensive rule-making changes, innovations and development of legal practices which were
carried out to address urgent practical issues and implemented in various branches of law, while affecting
the activities of many State authorities. We believe that the most comprehensive assessment of the relevant
implementation can be made from the perspective of administrative law, since the content of this particular
branch covers the rule-making and administrative activities of executive authorities and the management
of state entities in general, including those involved in the implementation of the detention of prisoners
of war. After all, the proper detention of the latter certainly requires establishing and ensuring appropriate
legal conditions at the national level and regulating the necessary actions and procedures aimed
at the practical implementation of the requirements of international humanitarian law.

Key words: prisoners of war, rights of prisoners of war, detention of prisoners of war, administrative
and legal protection, administrative and legal framework, armed conflicts, limitation of violence in time
of war.

1. Introduction

To date, the issue of administrative and legal
framework for detention of prisoners of war
should be considered from different perspec-
tives. Moreover, the situation can be viewed
both from the perspective of Ukraine's attempts
to protect the rights of our military person-
nel captured by the enemy and from the per-
spective of the need to hold captured Russian
occupants in compliance with international law
and the moral and ethical customs of a healthy
democratic society.

However, the state's care for Ukrainian
prisoners of war is primarily implemented
at the international level and is manifested
mainly as a political rather than purely legal
initiative. However, we consider it neces-
sary to emphasise the legal framework for
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the state to regulate a number of issues within
the national legal system in order to ensure
the rights of Ukrainian prisoners of war. Sum-
marised information on this issue can be found,
for example, in the "Memo to participants
of the Russian-Ukrainian War: Rights, respon-
sibilities and guarantees of social protection”
(as amended on November 20, 2023).

The Memo was published with the support
of the "After Service" Charitable Foundation
with the assistance of the National Endow-
ment for Democracy (NED). It was developed
by the Yurydychna Sotnia NGO in coopera-
tion with experts from the Ministry of Social
Policy of Ukraine, the Ministry of Veterans
Affairs of Ukraine, the Ministry of Defence
of Ukraine and the General Staff of the Armed
Forces of Ukraine (Memo to the participants

© R. Oliinyk, 2023
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of the Russian-Ukrainian war: rights, obli-
gations and guarantees of social protection,
2023). Recommendations and practical advice
on the specifics of the status of missing per-
sons and prisoners of war are set out on pages
144-162 (i.e., extensive).

Specifically, the information materials list
state,non-governmentalandinternationalactors
working in this area. The content of the Memo
outlines their legal status, tasks, and the regula-
tory instruments governing their activities. For
example, it is stated that: "The Joint Centre for
Coordination of Search and Release of Illegally
Deprived Persons in the Area of Implementa-
tion of Measures to Ensure National Security
and Defence, Repulse and Deter the Armed
Aggression of the Russian Federation in
Donetsk and Luhansk Oblasts ", operates on
the basis of the joint Order of the Security Ser-
vice of Ukraine (SBU), the Ministry of Defence
of Ukraine (MD), the Ministry of Internal
Affairs of Ukraine (MIA) No. 573/152/252
of 08 April 2019 (On the approval of the Regu-
lation on the Joint Centre for the Coordination
of Search, Release of Illegally Deprived Persons
in the Area of Implementation of Measures to
Ensure National Security and Defence, Repulse
and Deter Armed Aggression of the Russian
Federation in the Donetsk and Luhansk Oblasts:
Order of the Security Service of Ukraine, Min-
istry of Defence of Ukraine, Ministry of Inter-
nal Affairs of Ukraine, 2019); the “Coordination
Headquarters for the Treatment of Prison-
ers of War,” established according to Decree
of the Cabinet of Ministers of Ukraine (CMU)
No. 257 of 11 March 2022 (On the establishment
of the Coordination Headquarters for the Treat-
ment of Prisoners of War: Decree of the Cabinet
of Ministers of Ukraine, 2022); etc.

The Memo sets out the contacts and methods
of communication, provides examples of stand-
ard forms of documents, explains the issues
of financial support, payment of additional
remuneration, benefits, outlines the competence
of state entities and the procedure for interaction
with them on other issues, and provides links to
relevant regulations. For example, these are: Res-
olution of the Cabinet of Ministers of Ukraine
No. 884 of 30 November 2016 (On the approval
of the Procedure for payment of financial sup-
port to the families of servicemen captured
or held hostage, as well as interned in neutral
states or missing: Resolution of the Cabinet
of Ministers of Ukraine, 2016); Order No. 260
of the MD of 07 June 2018 (Order of the Minis-
try of Defence of Ukraine Approving the Proce-
dure for Paying Financial Support to Servicemen
of the Armed Forces of Ukraine and Some Other
Persons, 2018); Resolution of the CMU No. 168
of 28 February 2022 (Resolution of the Cabinet

of Ministers of Ukraine On the issue of certain
payments to military personnel, rank and file
officers, police officers and their families during
martial law, 2022) etc.

These examples are enough to argue that
at the national level, engaging a large number
of different actors, the State has long been con-
ducting considerable rule-making work to regu-
late the issues related to prisoners of war. Fur-
thermore, the data also suggests that the practice
of war captivity requires regulating a large
number of different issues. Therefore, such work
should be focused on many areas. Based on this,
it should be assumed that ensuring the proper
detention of prisoners of war, which is the focus
of this part of our study, should also be distin-
guished by a certain structured approach to
the above issues.

To date, there are few comprehensive stud-
ies on the practice of regulating the detention
of prisoners of war and military captivity. This
is due to the fact that developed democratic
states, primarily European countries, have not
experienced wars and large-scale armed inter-
national conflicts for a long time. Therefore,
they do not have practical experience in deal-
ing with prisoners of war. On the other hand,
non-democratic countries are understandably
uninterested in studying this topic in depth or
at least in presenting unbiased research results.
Therefore, it is inappropriate to refer to such
studies. The widespread belief that "the prac-
tice of the First and Second World Wars, other
wars and armed conflicts proves that almost any
state, any army in the world grossly violates
the provisions of the Conventions on Prisoners
of War" (Wikipedia website, 2023) cannot be
ignored. Such divergent views, unfortunately,
are not without reason and, as a result, do not
add to the popularity of this area of research.

Therefore, the list of scholars who have stud-
ied the issues of the legal framework for the set-
tlement of the issues of war captivity is small
and mostly repeated in most specialised publica-
tions. Usually, the following foreign researchers
of international legal protection of war victims
are mentioned first of all: 1. Brownlie, F. Bugn-
ion, H.P. Gasser, Fr. Kalshoven, E De Mulinen,
S.Nakhlik, L. Oppenheim, J. Pictet, W. Sloman-
son, C. Hyde, R. Higgins, A. Schlesinger.

According to this, M. Hrusko in her thesis
research of 2015 noted: "at present, there is no
institutional study of war captivity in the legal
science of Ukraine. Certain issues of war cap-
tivity were studied in theses and monographs
on human rights and THL. In addition, several
theses were written on the history of prison-
ers of war during and after the Second World
War (O. Potylchak, A. Tchaikovskyi, etc.)"
(Hrushko, 2015: 7).

57



6/2023

ADMINISTRATIVE LAW AND PROCESS

However, specific issues of the treatment
of prisoners of war, as well as the implemen-
tation of their exchange, were considered in
the works by the following Ukrainian research-
ers: D. Azarov, P. Brodik, I. Vinokurov, N. Volk-
ova, M. Hnatovskyi, L. Denysenko, O. Dzha-
farova, I. Zharovska, D. Koval, A. Korynevych,
Kravchenko, E. Krapyvin, V. Kuznetsov,
M. Manko, A. Muzyka, A. Pavliuk, V. Poluda,
O. Salata, M. Syiploki, O. Taran, L. Tymchenko,
O. Tiunov, M. Tomak, M. Khavroniuk, S. Sha-
trava, 1. Shopina, V. Yavorska, O. Yanovska,
H. Yarmaki and others.

The following (already mentioned) special-
ised sources were also useful for our research:
a thesis "Formation and Specificity of the Inter-
national Legal Regime of Prisoners of War"
(M. Hrushko; 2015); a report - "Prisoners of War.
International Practice on the Release of Prison-
ers of War, Hostages and Political Prisoners:
Conclusions for Ukraine” (M. Tomak and oth-
ers; 2018); a discussion paper — “Is the Status
of ‘Prisoner of War’ a New Challenge for the Jus-
tice System in Ukraine?” (A. Pavliuk, D. Koval,
Ye. Krapyvin; 2022); a manual - "International
Humanitarian Law (for employees of the SPS
of Ukraine)" (T. Korotkyi et al.; 2023). Special
attention should also be paid to information
and reference materials, such as those available
on the websites: Training Centre of Prosecu-
tors of Ukraine — https://ptcu.gp.gov.ua/uk/
czentr-znan/informaczijni-dovidky-z-mizhn-
arodnogo-gumanitarnogo-prava/ ; or the Ter-
ritorial Defence Forces of the Armed Forces
of Ukraine - https://sprotyvg7.com.ua/lessons/
intern_human_law. In addition, the results
of all-Ukrainian and international scientific
and practical conferences are useful, for exam-
ple, the following: "Counteracting Criminal
Offences under Martial Law" (Kropyvnytskyi,
Donetsk State University of Internal Affairs,
October 27, 2022); "Theoretical and Applied
Problems of Legal Framework in Ukraine"
(Lviv, Lviv State University of Internal Affairs,
December 09, 2022); the previously mentioned
conference "Actual Problems of State Security”
(Kyiv, Kyiv Institute of the National Guard
of Ukraine, May 26, 2023); etc.

Therefore, we can state that recently,
the issue of legal framework for the detention
of prisoners of war, as well as practical devel-
opments in this field, have become a matter
of increasing attention for legal researchers, offi-
cials and non-governmental organisations.

2. Specific features of the national termi-
nological legal framework

With the focus on administrative and legal
framework for the detention of prisoners of war,
it should be noted that some researchers pro-
pose to distinguish between such concepts as
"captured persons” and "prisoners of war". For
example: "persons who have been captured by
the units of one of the parties to the conflict, have

58

become captured persons, but such persons may
not fall under the characteristics of prisoners
of war, are not prisoners of war, and acquire a dif-
ferent legal and factual status depending on their
actions during the armed conflict on the side
of one of the parties, or in the absence of support
from any party..." (Kobets, 2023: 285).

We would like to emphasise that currently
the national legal terminology (zakon.rada.gov.
ua/laws/main/termin) does not use the term
"captured persons”. But even so, we quote from
the materials of the All-Ukrainian Scientific
and Practical Conference: Actual Problems
of Ensuring State Security” (held in Kyiv on
26 May 2023 with the participation of scholars,
teachers and students of higher education insti-
tutions), obviously leaves room for discussion.
However, it raises the problem of implementing
the relevant practical activities. After all, in real
life circumstances, the "capture of a person”
actually takes place first, and only then his/her
legal status is established.

Moreover, the analogy with the lawful
"detention of a person without a decision
of an investigating judge or court", which is pro-
vided for in Article 207 of the current Criminal
Procedure Code of Ukraine (CPC of Ukraine),
is hardly adequate in this case. After all, accord-
ing to Article 211 of the CPC of Ukraine, such
detention is limited to a certain (short) period
and should be accompanied by other actions
provided for by procedural legislation, which
are obviously not in question in this case. In
addition, "the conditions and grounds for lia-
bility of prisoners of war have specific features,
including the right to participate in hostilities
and not be held liable for it. Such immunity is
limited and does not apply to cases of crimi-
nal offences. Furthermore, the system of rights
of prisoners of war includes their special rights
as prisoners of war and general rights that apply
to all persons ... (therefore) the establishment
of the status of a prisoner of war is relevant for
various applications of law" (Taran, 2022: 683).

In this context, the above also suggests that
the legal status of a prisoner of war is secondary,
as some researchers also emphasise. In fact, not
only combatants, but also other persons may
be detained (captured) in the course of hostili-
ties. However, granting such persons the status
of prisoners of war will depend on a number
of circumstances.

However, the formulation "captured per-
son" still has not only a practical meaning, but
also a certain official basis. This is the category
used, for example, in the Doctrine of Treatment
of Captured Persons, Documents and Prop-
erty, approved by the Chief of the General
Staff of the Armed Forces of Ukraine on 27
October 2020. The Doctrine states that: "dur-
ing the conduct of operations (hostilities),
the Armed Forces of Ukraine (AFU) will most
likely have to deal with the capture of persons,
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material assets (materials) and documents.
Therefore, captured persons can be grouped
into three main categories: prisoners of war,
internees and persons whose liberty has been
restricted. It should be noted that in this Doc-
trine, the term "captured persons” does not
include refugees, displaced persons and other
persons who have been detained for their own
protection” (Dealing with captured persons,
documents and property, 2020: 12).

It is important that the annexes to the Doc-
trine contain the following forms of documents:
Capture Report; Report on Search of a Captured
Person; Report on Tactical Interrogation; Reg-
istration Card of a Captured Person (Prisoner);
Report on Interrogation of a Captured Person;
Indicative Flowchart with Algorithm for Evac-
uation of Captured Persons; other standard doc-
uments. It should be noted that the year of pub-
lication of the Doctrine is 2020, that is, before
a full-scale Russian military invasion. Moreover,
the names of the standard forms of documents
listed above clearly indicate that the relevant
state body was building a certain algorithm
of practical actions at that time. Furthermore,
they emphasise certain terminological problems
that stem from this algorithm and are directly
related to it.

In this context, in order to draw further
conclusions, it seems appropriate to quote
the information materials prepared by JustTalk.
This online platform claims to be "a platform for
professional discussion about criminal justice;
it is also one of the activities of the JustGroup,
an organisation that promotes modern stand-
ards of professionalism in the criminal justice
system". (JustTalk website, 2022).

3. Legal situations related to the detention
of prisoners of war

For example, in June 2022, JustTalk, with
the coordination support of the Organisation for
Security and Co-operation in Europe (OSCE),
published the paper “Is the Status of ‘Prisoner
of War’ a New Challenge for the Justice System
in Ukraine?” The authors of this information
source (A. Pavliuk, D. Koval and Ye. Krapyvin)
rightly emphasise that: "after 24 February 2022,
namely the full-scale invasion of the territory
of Ukraine by Russian troops as part of the armed
conflict that has been going on for eight years,
Ukraine has faced new challenges in the field
of international humanitarian law. While before
there were few prisoners of war, and the aggres-
sor state denied the presence of Russian troops
on the territory of Ukraine, now their number is
measured in thousands. ... The lack of experience
in working with prisoners of war and the insuf-
ficient understanding of the status of prisoners
of war under international law by investigators
and prosecutors resulted in a situation where,
in the first month of the full-scale war, criminal
proceedings were opened against all prisoners
of war with the qualifications of encroachment

on territorial integrity (Article 110 of the Crim-
inal Code of Ukraine) and organisation of ille-
gal border crossing (Article 334 of the Criminal
Code of Ukraine). The next step was to submit
a petition to the investigating judge for a pre-
ventive measure in the form of detention (or,
in cases of proximity to the territory of hostil-
ities, a decision by the prosecutor to take them
into custody) to ensure their detention. ... After
a series of expert advice, including from inter-
national lawyers, the Office of the Prosecutor
General changed this practice to the proper
one - these actions (such as involvement with
enemy forces) are not qualified as a crime (unless
there is information about involvement in war
crimes). Accordingly, the decision of an inves-
tigating judge is not required to hold a prisoner
of war, as a report from the authority responsi-
ble for the placement of a prisoner of war is suffi-
cient." (Pavliuk, Koval, Krapyvin, 2022).

Since our study is concerned with the field
of administrative, not criminal procedure law,
we did not study or verify the statistics on
the above-mentioned procedural practice. How-
ever, it seems appropriate to mention the rele-
vant explanations (which are also mentioned by
those authors) issued by the Prosecutor Gener-
al’s Office (PGO) in this regard.

For example, the letter of orientation
of the Prosecutor General's Office of March
17, 2022, No. 18/1-125VYX-1340KV-22 to
the heads of regional prosecutor's offices "On
the application of the provisions of international
humanitarian law on the treatment of prison-
ers of war and the specifics of qualifying their
actions under the Criminal Code of Ukraine"
states the following: "...in the case of capturing
persons participating in the armed conflict on
the side of the aggressor state, they should be
presumed to have the status of prisoners of war
and treated accordingly. If there is any doubt as
to whether a detainee has the status of a pris-
oner of war, he or she continues to retain it
and therefore enjoys the protection of Geneva
Convention III and Additional Protocol T to
the Geneva Conventions. Therefore, the actions
of the detained servicemen of the armed forces
of the Russian Federation related to their par-
ticipation in hostilities, and in respect of whom
there is no evidence of their committing
crimes under Article 438 of the Criminal Code
of Ukraine ("Violation of the laws and customs
of war"), do not require legal qualification under
any article of the Criminal Code of Ukraine. ...
From now on, in order to keep prisoners of war
in camps and other specially designated places,
there is no need to detain them in accordance
with Article 208 of the CPC of Ukraine, or to
apply a preventive measure in the form of cus-
tody. Criminal proceedings regarding the noti-
fication of POWs of suspicion in the armed
conflict (crimes against the national security
of Ukraine and the inviolability of state borders)
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are subject to closure on the basis of the CPC
of Ukraine, Article 284, part 1, para. 2, due to
the absence of corpus delicti. ... Meanwhile,
civilians from among the citizens of the Rus-
sian Federation, citizens of Ukraine, as well as
citizens of other states who commit subversive
acts, apply corrective marks, collect information
on the movement of troops, etc., spies and hired
guns cannot have the status of prisoners of war.
With regard to persons of this category, if their
actions constitute a relevant criminal offence,
the general procedure for criminal prosecution,
as defined by the Criminal Procedure Code
of Ukraine, should be followed." (Orientation
letter of the Office of the Prosecutor General
to the heads of regional prosecutor's offices on
the application of the provisions of international
humanitarian law regarding the treatment
of prisoners of war and the specifics of the qual-
ification of their actions under the Criminal
Code of Ukraine, 2022).

The above quotation clearly demonstrates
an example of solving complex typical legal sit-
uations (in the field of criminal law) related to
the detention of prisoners of war in the current
conditions of a full-scale war.

4. Conclusions

To sum up, after the beginning of the full-
scale Russian military invasion, another step in
the development of the system of legal frame-
work for detention of prisoners of war has been
taken. It is characterised by rapid and intensive
rule-making changes, innovations and develop-
ment of legal practices which were carried out
to address urgent practical issues and imple-
mented in various branches of law, while affect-
ing the activities of many State authorities. We
believe that the most comprehensive assessment
of the relevant implementation can be made
from the perspective of administrative law,
since the content of this particular branch cov-
ers the rule-making and administrative activi-
ties of executive authorities and the manage-
ment of state entities in general, including those
involved in the implementation of the detention
of prisoners of war. After all, the proper deten-
tion of the latter certainly requires establish-
ing and ensuring appropriate legal conditions
at the national level and regulating the neces-
sary actions and procedures aimed at the practi-
cal implementation of the requirements of inter-
national humanitarian law.
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CYTHICTb TA SBHAYEHHA AZIMIHICTPATBHO-ITPABOBOI'O
3ABE3INEYEHHSA TPUMAHHA BIFICbKOBOIIOJIOHEHUX

Asortauisi. Memoto ctaTTi € anaii3 MpaBOBOTO BPETYJIOBAHHS YTPUMYBAHHS BillCbKOBOIIOJIOHEHUX,
a Takoxk 3a0e3IeyeH s Ha HAL[lOHAIIBHOMY PiBHI BIAMOBIIHKX TIPABOBMX YMOB Ta BPETYJIOBAHHS HEOOXi-
HUX JI/IS 11500 JIi# 1 potienyp. Pesyiomamu. B cTatTi HarosoneHo, 10 Ha Hal[loHaIbHOMY PiBHI JiepkaBa,
i3 BaJlyYeHHSIM BEIMKOI KiJIbKOCTI PI3HUX Cy0’€KTIB, BiKe TPUBAIMI Yac MPOBAAUTh YMMaTy HOPMOTBOPUY
pobOTY IIOJIO BPETYJIIOBAHHST IIPOOJIEMATUKH, SIKA CTOCYIOThCsI BIHCHKOBOIOJIOHEHUX. PasoM i3 ThM, HaBe-
JIEHi JIaHi TAKOX JI03BOJISTIOTH 3pOOUTH BICHOBOK TIPO Te, IO 3aCTOCYBAHHS BIIICbKOBOTO TTOJIOHY HOTpeOy€E
YHOPMYBaHHs YMMaJIOl KIJIbKOCTI pisHOMaHiTHUX riutanb. OTsKe, Taka poO0Ta OBUHHA BECTUCH 3a GaraTbMa
HarpsiMamMi. BUXO/IsT91 3 1160T0, BAPTO HPHUITYCTUTH, IO 1 3a0€3MeUeHHsT HATICKHOTO TPUMAHHSI BifiCbKOBO-
MOJIOHEHUX, SIKOMY caMe 1 IPUCBSAYeHA 15 YaCTUHA HAIIOTO JIOCJI/PKeHHs, TaKOXK IIOBUHHO Bi/[PI3HATUCDH
[IEBHOIO CTPYKTYPOBAHICTIO 0O3HaueHOi rpobemMaruki. Ha HallioHa/IbHOMY piBHI JepsKaBa, i3 3a/lydeHHAM
BEJIMKOI KiJIBKOCTI Pi3HUX Cy0’€KTiB, Bike TPUBAMMI Yac MPOBAZAUTD YMMAILy HOPMOTBOPUYY POOOTY MO0
BPEryJIOBaHHsI TPOOJIEMATHKH, SIKa CTOCYIOThCSI BIfICHKOBOMOIOHEHNX. Bucnosku. 3pobiieHo BUCHOBOK,
1[0 THCJISA TTOYaTKy MOBHOMACIITAOHOTO POCIHCHKOrO BOEHHOIO BTOPTHEHHS BiIOYBCSA YeProBuii KoK pos-
GyIOBU CHCTEMH TIPABOBOTO 3a0€31IeUCHHsT TPUMAHHS BificbKOBOIOIOHEHNX. BiH XapakTepnayBaBcst MBH/I-
KUMH Ta iHTeHCUBHUMU HOPMOTBOPYUMU 3MiHAMM, HOBAIISIMU Ta BUPOOJICHHSIM MPABOBUX TPAKTHK, SKi
3AIHCHIOBAINCD VIS BUPIIIECHHS HAraJIbHUX MTPAKTHYHUX 33/1a4 Ta PeaslisyBajnCh y Pi3HUX Talyssax 1paBa,
TOPKAIOYKCH [IPU [[BOMY JiSUIBHOCTI 0araThoX Jiep:KaBHO-BIAIHUX cy0'exTiB. My BBaKaeMO, 1[0 HAUOLIbII
KOMIIJIEKCHO BiZITIOBi/THI 3iHCHEHH MOKHA OI[IHUTH 3 TIO3WILH a/MIiHICTPATIBHOTO TIPaBa, OCKITbKU 3MiCT
came TIi€l Tary3i OXOIUII0E HOPMOTBOPYY 1 PO3MOPSAIYY AiSUIbHICTb OPTaHiB BUKOHABYOI BJIAIM Ta B LIJIOMY
VIPaBJIiHHS IepKaBHUX CyO’€EKTIB, B TOMY YMCJIi TAKUX, 11O 3a/(isTHI B peastiallii TpuMaHHs BiCbKOBOIIOJIO-
HeHUX. AJiKe HAJIE)KHE YTPUMYBAHHsI OCTAaHHIX 6e3yMOBHO MOTPeOYE CTBOPEHHS 1 3a0e31IeUeH s Ha Halli-
OHABHOMY PiBHI Bi/IOBIAHNUX TPABOBUX YMOB Ta BPETYJIOBAHH HEOOXIHIX ST IIHOTO i i mpotemyp,
CIIPSMOBAHMX HA IPAKTHYHE BUKOHAHHS BIMOT MIXKHAPO/IHOTO I'YMaHiTapHOTO IPaBa.
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PARTICULARITIES OF THE CORRELATION
OF FUNCTIONS AND FULL POWERS

OF THE MAIN SERVICE CENTRE AND THE
TERRITORIAL SERVICE CENTRE OF THE MIA

Abstract. Purpose. The purpose of the article is to determine the particularities of the correlation
of functions and full powers of the Main Service Centre of the MIA. Results. In scholarly works and legal
regulations, the concepts of "functions” and "powers" are used as identical concepts or synonyms for
"competence”. It is determined that the powers vested in the Main Service Centre of the MIA are
a "legal obligation", since they impose an obligation to perform activities defined within its competence
and provide a set of powers enabling it to apply methods and means of both regulating relations (exercise
of public organisational and administrative powers and provision of public services, or, more generally,
performing public service activities). This allows classifying such powers into two categories: 1) binding;
2) empowering. The Regulations on the Main Service Centre of the MIA distinguish between the two,
defining the former as functions and the latter as rights of the SSC, although both define its powers.
Conclusions. Currently, the functions, powers and principles of activities of the Main Service Centre
of the MIA and its territorial units are regulated by a number of legal regulations. This characterises
the defining feature of this participant in service relations as an entity with a specialised administrative
and legal status subordinated to the MIA of Ukraine. It is emphasised that permitting and registration
services are services, the content of which implies provision of an administrative service at the request
of the applicant — a private individual. All others are power-administrative, public-organisational
and law enforcement functions aimed at ensuring the provision of a legitimate administrative service to
an applicant in the field of road traffic safety and road transport operation safety. It is determined that
the exercise of public service functions can hardly be called managerial, while management in the field
of public service provision is undoubtedly one of the manifestations of managerial activities in which
the power and administrative status (power and administrative full powers) is also implemented.

Key words: powers, permitting services, legal regulation, interpretation.

1. Introduction tinguishes such a body (in this case, the Main

Frequently, the concepts of "functions”
and "powers" are used as identical concepts in
scholarly works and in legal regulations. Some-
times they are even synonymous with "com-
petence”. If the competence of the Main Ser-
vice Centre of the Ministry of Internal Affairs
is understood as the scope of issues, the scope
of public relations, which the main body in
the system of territorial bodies for the pro-
vision of service of the Ministry of Internal
Affairs is assigned to "administer”, then "pow-
ers" are understood as the range or even the list
of issues that this body is supposed to resolve. In
addition, we determine that "competence” dis-
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Service Centre of the MIA) from other subjects
of administrative law and participants in admin-
istrative legal relations, and such a competence
should undoubtedly be recognised as service
activity (organisation and provision of service
services) as the activity of a specialised state
body of state executive power in the system
of bodies of the MIA, which are vested with
the authority to provide an exclusive list
of services (the list of services determined by
the MIA of Ukraine and included in the statu-
tory list of services provided by the service cen-
tres of the MIA). The purpose of the article is to
determine the particularities of the correlation
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of functions and full powers of the Main Service
Centre of the MIA.

2. Functions of the Main Service Centre
of the MIA

According to Yu.O. Frytskyi's approach,
the competence of a public authority is under-
stood as follows: 1) a sector of public life which
is the object of activities of a public author-
ity; 2) a state function which the authority
should perform in a certain sector of public life;
3) those powers which are the means of achiev-
ing the set goals, tasks and defined functions
(Decree of the Cabinet of Ministers of Ukraine
On approval of the development strategy
of internal affairs bodies of Ukraine, 2014).

Professor B.M. Lazariev defines competence
as a system of powers of a public administration
body, which includes "the duty (to the state)
and the powers ( in respect of administered
objects) to perform certain tasks and functions
... in relation to these objects". In other words,
the competence of an executive body should
be understood as a set of its rights and duties
(Decree of the Cabinet of Ministers of Ukraine
On some issues of the provision of administra-
tive services by executive power bodies through
centers for the provision of administrative ser-
vices, 2014).

Since the Regulations on the Main Service
Centre of the MIA explicitly define the main
features of its administrative and legal status, in
particular: as an interregional territorial body
for the provision of services of the Ministry
of Internal Affairs, as an entity that organises
the activities of RSCs, controls their activities,
provides them with organisational, methodo-
logical and practical assistance and their infor-
mation, analytical, logistical and financial sup-
port, and in accordance with the Regulations on
the Main Service Centre of the MIA, Section
III, para. 1, subpara. 23, (Order of the Ministry
of Internal Affairs of Ukraine on the approval
of the Regulation on the Main Service Center
of the Ministry of Internal Affairs, 2015) pro-
vides administrative and other services, there
are sufficient grounds to recognise that it is
vested not only with direct powers of "pub-
lic service" activities, but also with adminis-
trative powers, power-administrative ones,
since the Head of the Main Service Centre
of the MIA is empowered under subpara. 7
of para. 12 of Section V of the said regulation
to issue binding regulations within the scope
of his/her powers and to ensure control over
their implementation.

In order to define the functions of the Main
Service Centre of the MIA, we refer to the gen-
eral theoretical understanding of the category
of "function". The Newest Philosophical Dic-
tionary defines the concept of "function” (from

Latin Functio — performance, fulfilment) as:
activities, the role of an object within a certain
system to which it belongs; a type of connection
between objects when a change in one of them
entails a change in the other, with the second
object also being called a function of the first
(Hrytsiak, Orzhel, Hladkova, 2011).

Of course, the Main Service Centre
of the MIA has a specific field of activities, the field
of performing the functions of the state execu-
tive power. According to V.B. Averianov, public
administration is the main area of activities for
executive authorities. In addition, he argues that
executive authorities act either as public admin-
istrators or as actors of public service, which leads
to the reasonable conclusion that public service is
not a type of public administration, but a separate
field of its administrative activities, that is, activ-
ities as a participant in administrative and legal
relations (Averianov, 2007).

We determine that the exercise of public ser-
vice functions can hardly be called managerial,
while management in the field of public service
provision is undoubtedly one of the manifesta-
tions of managerial activities in which the power
and administrative status (power and adminis-
trative full powers) is also implemented.

0.0. Mozhovyi classifies public services
provided by the service centres of the MIA
of Ukraine as follows: 1) permitting services
(issuance of permits for the installation and use
of special and light signalling devices; issuance
of certificates of approval of the vehicle design
to ensure road safety); 2) registration services
(registration and maintenance of the Unified
State Register of the MIA; state registration
(re-registration), deregistration of vehicles,
preparation and issuance of registration doc-
uments; register of enterprises, institutions,
organisations and other business entities
engaged in trade in vehicles and their compo-
nents with identification numbers); 3) recogni-
tion of a certain status, right of a person (issu-
ance of a certificate of criminal prosecution;
issuance of a certificate of absence (presence)
of a criminal record, its removal, cancellation);
4) information services (provision of access to
the Unified State Register of the MIA; main-
tenance of an electronic register of enterprises,
institutions, organisations and other business
entities engaged in wholesale and retail trade in
vehicles and their component parts with iden-
tification numbers; maintenance of a register
of subjects of mandatory technical control);
5) services for issuing conclusions in the field
of road safety (inspection of business entities
for compliance of the material and technical
base and documentation with the established
requirements for activities related to the sale
of vehicles with the issuance of an act (con-
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clusion); approval of design projects, determi-
nation of technical capabilities and conditions
for the conversion of vehicles with the issu-
ance of relevant certificates and conclusions)
(Mozhovyi, 2019, p. 114). We agree with
the proposed classification and determine that
the scientist correctly identifies the subject
matter of these services — almost all of them
have vehicles as their object, the safety of which
must be controlled. The main types of ser-
vices in relation to such objects are permitting
and registration services.

That is, out of the entire scope of permit-
ting services provided by the MIA bodies in
the course of their authorisation activities,
only a part of objects that can be character-
ised as high-risk objects has been allocated to
the MIA service system, i.e. the Main Service
Centre of the MIA and its separate structural
units, in particular, regional and territorial
service centres of the territorial service cen-
tres of the MIA. To ensure the safety of their
use and security in connection with their use,
the authorisation system operates. According to
V.A. Humeniuk, it is an organisational and legal
activities that should ensure public order, pub-
lic safety, and the established order of manage-
ment in a certain field of public relations, which
is performed through control and supervision
over compliance with the binding rules pro-
vided by law: opening and operation of strictly
defined business entities, manufacturing, acqui-
sition, sale, accounting, storage, transportation,
use and destruction of items and substances,
the unlawful use of which may cause significant
damage to public and state interests, as well as
directly to the life and health of citizens (Hume-
niuk, 1999, p. 29).

T.O. Kolomoyets proposes the concept
of "authorisation system" in the broad and nar-
row sense. In the broad sense, the permitting
system is a set of rules for obtaining permits
for certain activities and rules that regulate
the control over such activities (manufacture,
acquisition, storage, transportation, accounting
and use of certain groups of things), including
materials and substances that require a special
regime of their use to ensure safety, as well as
the establishment and operation of enterprises,
workshops and laboratories for the creation
or use of such facilities, in order to protect
the interests of the state and the safety of citi-
zens). In a narrow sense, the authorisation sys-
tem should be understood as a special proce-
dure for actions, listed in the Regulations on
the Authorisation System, that require special
permits from the competent authorities (Kolo-
moiets, 2004).

In general, we agree with this defi-
nition and would like to expand on it by
defining the elements of such authorisation
system: 1) the existence of special rules gov-
erning the procedure for handling certain
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types of things characterised by increased dan-
ger (rules governing the legal regime of such
objects); 2) the existence of legal provisions that
regulate the procedure for granting and obtain-
ing permits for activities in relation to a certain
group of objects with hazardous properties;
3) the system of state executive authorities
vested with powers in the field of permitting
activities; 4) the activities of entities granting
permits for the use and operation of objects with
hazardous properties and sources of increased
danger; 5) controlled activities of entities on
the use and operation of objects with hazard-
ous properties and sources of increased danger;
6) legal relations in which the special legal per-
sonality of state bodies in the field of permit-
ting activities and entities using and operating
objects with hazardous properties and sources
of increased danger is implemented.

It should be noted that other definitions
have been proposed by scholars. For example,
V.O. Kharytonov defines the authorisation system
as a set of legal relations arising between execu-
tive authorities authorised to issue permits (per-
mittees) and individuals and legal entities (appli-
cants) regarding the possibility of such applicants
to perform actions (exclusive rights) in relation to
a certain list of hazardous objects (acquisition, use
of substances, materials, objects or engagement
in activities that may be dangerous to human
life and health, threaten the state interests) with
further control and supervision over compliance
with the established rules for actions in relation
to such facilities (Kharytonov, 1999, p. 43). We
believe that this definition should clarify the pur-
pose of such permitting activities. It should be
determined not only by the need to ensure human
life and health and relate to state interests. We
have already substantiated that in the context
of human rights protection there is no independ-
ent interest of the state — such interest is public,
and the state is an apparatus containing the mech-
anism and means of its ensuring. These public
interests also include the interest in protecting
the environment as a human habitat, which must
be safe. That is why the Regulations on the Main
Service Centre of the MIA refer to the control
of potential hazards and risk management: ensur-
ing the state registration of registered vehicles,
issuance (exchange) of driver's licences, ADR
driver training certificates, certificates of training
of persons authorised to carry dangerous goods,
certificates of admission of vehicles to the carriage
of dangerous goods and accumulation of infor-
mation on these issues in the Unified State Reg-
ister of the MIA and the Unified State Register
of Vehicles, which is focused on ensuring the car-
riage of dangerous goods (Order of the Ministry
of Internal Affairs of Ukraine on the approval
of the Regulation on the Main Service Center
of the Ministry of Internal Affairs, 2015).

According to O.0. Mozgovyi, the char-
acteristic features of public services provided
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by the service centres of the MIA are 1)
the subject matter is the activity of individ-
uals and business entities related to the use
of objects with increased dangerous proper-
ties, which, if released from control, can cause
material damage, including damage to public
relations in the field of road safety; 2) depend-
ence of the defined security on hazard control
and risk management through the decision to
grant a permit, which is an administrative act
of individual action; 3) provision of services
by authorised entities: the Main Service Cen-
tre of the MIA and territorial service centres
of the MIA of Ukraine; 4) the activities related
to the provision of service are based on the law
and specified by by-laws and regulations and are
of an organisational and administrative nature;
5) they provided in the procedural form pre-
scribed by law; 6) fee-based nature — the amount
of the fee should be determined by the need to
cover the costs of the functioning of the author-
ising state entities; 7) increased requirements
for control over the procedure of their provision
(Mozghovyi, 2019, p. 114).

Currently, the functions, powers and prin-
ciples of activities of the Main Service Centre
of the MIA and its territorial units are regulated
by a number of legal regulations. This charac-
terises the defining feature of this participant in
service relations as an entity with a specialised
administrative and legal status subordinated to
the MIA of Ukraine.

These regulations define the procedure
for the provision of services and interac-
tion between public authorities in the course
of the Main Service Centre of the MIA exercis-
ing its powers.

A comparative analysis of the content
of the Regulations on the Main Service Centre
of the MIA and the Regulations on the Ter-
ritorial Service Centre of the MIA based on
the dogmatic method of cognition (cognition
of the direct content of a legal regulation and its
interpretation) enables to understand the dif-
ferent functions and tasks assigned to the Main
Service Centre of the MIA and the territorial
service centres of the MIA.

According to Section II of the Regulations
on the territorial service centre of the MIA,
approved by Order No. 1646 of the Ministry
of Internal Affairs of Ukraine of 29 December
2015 (Order of the Minister of Internal Affairs
of Ukraine Regulations on the territorial service
center of the Ministry of Internal Affairs, 2015),
the main functions of the SSC of the MIA are
to provide paid and free services in the field
of ensuring road traffic safety and operation
of motor vehicles.

For example, permitting and registration
services are services, the content of which
implies provision of an administrative ser-
vice at the request of the applicant — a private
individual. All others are power-administra-

tive, public-organisational and law enforce-
ment functions aimed at ensuring the provi-
sion of a legitimate administrative service to
an applicant in the field of road traffic safety
and road transport operation safety.

Nevertheless, the main problem is that
Section III, para. 1, subpara. 23, among other
functions that we have defined as the func-
tions of organising and performing permitting
or registration administrative services, defines
the function of providing "administrative
and other services".

Instead, under the Regulations on the Main
Service Centre of the MIA, approved by Order
No.1393 of the Ministry of Internal Affairs
of Ukraine of 07 November 2015 (Order
of the Ministry of Internal Affairs of Ukraine
on the approval of the Regulation on the Main
Service Center of the Ministry of Internal
Affairs, 2015) other categories of functions are
defined, the specificity of which is determined
by the fact that the SSC of the MIA is the main
body in the system of territorial bodies provid-
ing services of the Ministry of Internal Affairs.

4. Full powers of the Main Service Centre
of the MIA of Ukraine

We determine that the powers vested in
the Main Service Centre of the MIA are a "legal
obligation”, since they impose an obligation
to perform activities defined within its com-
petence and provide a number of powers ena-
bling it to apply methods and means of both
regulating relations (exercise of public organi-
sational and administrative powers and provi-
sion of public services, or, more generally, per-
forming public service activities). This enables
to classify such powers into two categories:
1) binding; 2) empowering. The Regulations
on the Main Service Centre of the MIA distin-
guish between the two, defining the former as
functions and the latter as rights of the SSC,
although both define its powers.

When classifying the binding powers
defined in clauses 1, 2 of Section III of the Regu-
lations on the Main Service Centre of the MIA,
we determine that they combine two groups
of powers: 1) public service: a) permitting ser-
vices (issuing permits for the installation and use
of special and light signalling devices; approval
of design projects, determination of techni-
cal feasibility and conditions (requirements)
for re-equipment of vehicles with the issuance
of relevant certificates and conclusions; certif-
icates of approval of vehicle design to ensure
road safety); b) registration services (registra-
tion, re-registration and deregistration of vehi-
cles; formation of an electronic register of enter-
prises, institutions, organisations and other
business entities, regardless of ownership,
engaged in wholesale or retail trade in vehicles
and their components; ¢) pre-judicial (organises
the issuance of certificates of criminal prosecu-
tion, absence (presence) of a criminal record or
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restrictions under the criminal procedure legis-
lation of Ukraine within the system of service
centres of the MIA); d) information services
(providing access to the Unified State Register
of the MIA; maintaining the register of subjects
of mandatory technical control; performing
the functions of the administrator of the Unified
State Register of the MIA, the Unified State
Register of Vehicles, and the register of admin-
istrative offences in the field of road safety);
2) administrative (power-organisational, pow-
er-administrative, aimed at ensuring the func-
tioning of the service centre system of the MIA):
a) organisational; b) methodological; ¢) control;
d) monitoring; e) regulatory; f) educational;
g) logistical and accounting; h) law enforce-
ment; i) European integration.

The authorising obligations of the Main
Service Centre of the MIA are defined for
the first time in the theory of administrative
law. In the Regulations on the Main Service
Centre of the MIA, approved by Order No. 1393
of the Ministry of Internal Affairs of Ukraine
of 07 November 2015 (Order of the Ministry
of Internal Affairs of Ukraine on the approval
of the Regulation on the Main Service Center
of the Ministry of Internal Affairs, 2015), they
are defined in Section IV as "Rights of SSC
of the MIA". We substantiate this approach by
the fact that, unlike civil law, where, accord-
ing to Part 1 of Article 12 of the Civil Code
of Ukraine, a person exercises his or her civil
rights freely, at his or her own discretion. It
follows that in private relations, no one is
obliged to exercise his or her right or use it.
In public relations, in particular, in the activi-
ties of the Main Service Centre of the Ministry
of Internal Affairs, the exercise of these rights is
mandatory if the law requires it in a particular
situation. Furthermore, we acknowledge that
in this case such rights are to a greater extent
the powers of such a body, which, along with
other elements, determine the specifics of its
administrative and legal status.

We classify these "rights" as powers, since
they include both the right to act and the right
to demand from subordinate entities or partici-
pants in legal relations for the provision of service:
1) information: a) to create, use and destroy infor-
mation: to create, modify, collect, process, store,
destroy information on paper and electronic media
necessary for the exercise of its powers and main-
tenance of the Unified State Register of the MIA
and the Unified State Register of Vehicles; to pro-
vide such information on the basis and in accord-
ance with the procedure established by law, using
an electronic document management system,
automatic control devices, and an electronic digi-
tal signature; b) to receive information: in accord-
ance with the competence, in accordance with
the procedure established by law, to receive infor-
mation, documents and materials necessary to
perform its functions from state and local self-gov-
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ernment bodies, enterprises, institutions, organi-
sations regardless of ownership and their officials,
as well as citizens and their associations; ¢) to use
information databases of the Unified Information
System of the MIA, other state authorities, access
to which is provided by law, the state govern-
ment communication system and other technical
means in accordance with the procedure estab-
lished by law; d) to make changes or corrections
to the information contained in the Unified State
Register of the MIA and the Unified State Reg-
ister of Vehicles; 2) administrative (power-ad-
ministrative): to convene meetings to organise
the proper performance of its tasks; to engage
enterprises, institutions, organisations and indi-
viduals, including volunteers, to provide services
in the manner prescribed by law on a contrac-
tual basis; to inspect the activities of the RSC
and TSC of the MIA, to engage scientists, spe-
cialists and representatives of civil society insti-
tutions to perform certain work and to participate
in the study of certain issues; 3) representative: to
enter into contracts, to be a plaintiff and defend-
ant in court.

4. Conclusions

Therefore, we determine that these powers
are in the line of public policy, affecting the for-
mation of conceptual approaches to the renewal
of public administration. No exception is
the sector of service provision, which, having
been formed in the activities of the MIA ser-
vice centre system, has entered public life and is
subject to new requirements, including qual-
ity, transparency, consideration of the needs
of consumers of such services, and digitalisa-
tion as the main direction of formation of mod-
ern civilised e-government, which is based on
a new philosophy of high-speed communica-
tion, digital document processing and infor-
mation exchange, online access to registers
and services, ensuring the human right to infor-
mation, to access to information, and to com-
plete and accurate information.
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Awnoranisi. Mema MeToio cTaTTi € BU3HauYeHHsI 0COOMMBOCTEl CIIBBIAHOMEHHS (YHKIII Ta TOBHO-
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uentp MBC € «11paBoo60B’I3K0M», OCKIJIbKI MOKJIaloTh 000B I30K 3/1i1iCHIOBATH is/IBHICTh, BUSHAYE-
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JKeHb, TaK i Ha/[aHHst 11y 6JIYHO-CePBICHUX MOCJIYT, 00 K, 31iliCHeHHs y0IiuHO-cepBicHOI AistibHocT). e
JI03BOJISIE Kaacu(ikyBaTH Taki MOBHOBasKEHHsI 3a JBOMa Kareropismu: 1) 30608’13y104i; 2) ypaBomMouy-
toui. [Tososkenns npo Tostosnwmii cepsichuii ientp MBC posnozisse ix, BusHavaoun mepii QyHKIIAMH,
a ipyri — mpasBamu I'CI, xoua i mepmri, i IpyTi BU3HAYatoTh HOTO MOBHOBAKEHHS. Bucnosxu. Hapasi pynk-
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SPECIFICS OF IMPLEMENTING PUBLIC HEALTH
POLICY IN THE FIELD OF PALLIATIVE
CARE IN UKRAINE

Abstract. Purpose. The purpose of the article is to reveal, relying on a systematic analysis
of the integration of administrative and medical law, the specific features of implementing public
health policy in the field of palliative care in Ukraine. Results. The article reveals that palliative care is
a multidisciplinary system of medical, social, psychological, and spiritual measures aimed at improving
the quality of life of patients suffering from serious and incurable diseases, as well as supporting their
families, including early identification and assessment of symptoms, relief of pain and other suffering,
provision of psychological support, ensuring proper care and support, assistance in self-care, provided
in accordance with established standards and regulations, to ensure a decent standard of living
and reduce physical and moral suffering of patients at all stages of the disease. It is determined that
the procedure for providing palliative care in Ukraine is a comprehensive system that includes various
aspects of support for patients with incurable diseases in order to ensure the maximum quality of life
for patients and their families. Palliative care has specific coordination and management features, in
particular, the Ministry of Health of Ukraine and local authorities coordinate the provision of palliative
care in administrative units, form clinical pathways for patients and ensure interaction between different
institutions and organisations. Conclusions. It is revealed that the basic principles of palliative care are:
1) multidisciplinary approach. Palliative care is provided by a multidisciplinary team composed of doctors,
nurses, social workers, psychologists, spiritual advisers and other specialists. The composition of the team
is determined individually, depending on the patient's condition and needs; 2) individuality. For each
patient in need of palliative care, an individual care plan is drawn up, consented to by the patient or his/
her legal representative, allowing for his/her wishes regarding the place of care and place of death. The
care plan is periodically reviewed and adjusted in accordance with changes in the patient's condition;
3) continuity and succession. Palliative care is integrated into the overall healthcare system, ensuring
continuity and succession at all levels of care, including coordination between healthcare facilities, social
services, volunteers and other organisations; 4) ethics and humanity. Palliative care is based on respect for
the patient's dignity, right to informed consent and autonomy in decision-making. Care providers must
adhere to ethical standards and ensure humane treatment of patients and their families.

Key words: administrative legislation, public policy, accessibility, health, medical care, medical
services, healthcare, patient, principles, actors.

1. Introduction

At present, Ukraine's development as
an independent and social state is taking place
in the context of the socio-political and eco-
nomic crisis, which encourages public authori-
ties to modernise and improve the effectiveness
of the palliative care system as an important
component of social protection. Currently,
the development of a palliative care system is
urgently needed, given the high level of need
in Ukrainian society and Ukraine's European
integration processes to ensure international
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social standards for its citizens (Danyliuk, 2017,
pp. 218-229).

One of the priorities of the healthcare
and public health system of Ukraine is to develop
and improve the quality of palliative care in
accordance with international standards, as palli-
ative care is a set of medical, social and psychologi-
cal measures aimed at improving the quality of life
of patients with incurable diseases and a limited
life expectancy. To create a highly effective pallia-
tive care system in Ukraine, a number of barriers
need to be overcome (Saturska, 2021, pp. 33-39).

© S. Cherviak, 2023
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Modern research emphasises the need to
develop and implement a public policy that
would meet the needs of society and address
current challenges. Issues that focus on an inte-
grated approach to reforming the healthcare
system in the context of administrative law are
covered in the works by the following scholars:
V. Averianov, 1. Buriak, Z. Hladun, D. Homon,
H. Muliar, A. Kuchur, A. Manzhula, A. Markina,
S. Sabluk, O. Sidelkovskyi, Ye. Sobol, S. Stet-
senko, O. Yunin, and others.

Moreover, given the difficult political, social
and environmental conditions of the Ukrain-
ian population, new administrative and legal
approaches and mechanisms are required to
ensure quality healthcare and the readiness
of the healthcare system to respond to global
threats.

The purpose of the article is to reveal, rely-
ing on a systematic analysis of the integration
of administrative and medical law, the specific
features of implementing public health policy in
the field of palliative care in Ukraine.

2. Public Health Policy

According to the Fundamentals of Health-
care Legislation of Ukraine, palliative care is
a set of measures aimed at improving the qual-
ity of life of patients of all ages and their fam-
ilies who have faced problems related to
life-threatening illnesses. This includes meas-
ures to prevent and alleviate patient suffering
through early identification and assessment
of symptoms, pain relief and other physical,
psychosocial and spiritual problems. Pallia-
tive care is provided free of charge upon refer-
ral by the attending physician in accordance
with the procedure determined by the central
executive body responsible for the formation
and implementation of public health policy. Pal-
liative care is subdivided into general and spe-
cialised palliative care by type. The procedure,
content and scope of palliative care, calculation
of the need for the number of palliative care
services to provide it, and the list of relevant
medical indications are determined by the cen-
tral executive body that ensures the formation
and implementation of public health policy
(Law of Ukraine Fundamentals of Ukrainian
legislation on health care, 1992).

In addition, Ukraine has the Procedure for
interaction of entities in the provision of social
palliative care services at home to terminally
ill persons, approved by Order of the Ministry
of Social Policy of Ukraine, Ministry of Health
of Ukraine No. 317/353 of 23.05.2014, which
defines the mechanism of interaction between
entities providing social palliative care services
to terminally ill elderly persons, persons with
disabilities who have reached the age of 18, as
well as central and local executive authorities

in the organisation of social palliative care ser-
vices at home. This Procedure defines a special
concept of "social service of palliative care”
(hereinafter - palliative care), which is used in
the following meaning: assistance in self-care
(personal hygiene, physical activity, medica-
tion, feeding); monitoring of health; assistance
in the provision of medical services; assistance
in providing technical means of rehabilitation,
training in their use; training of family members
in care; representation of interests; psycholog-
ical support for individuals and their family
members; provision of information on social
protection issues; assistance in obtaining free
legal aid; organisation and support of self-help
groups (Order of the Ministry of Social Policy
of Ukraine, the Ministry of Health of Ukraine
On the approval of the Procedure for the inter-
action of subjects in the provision of social ser-
vices of palliative care at home for the termi-
nally ill, 2014).

The main tasks of palliative care, according
to H.S. Saturska, I.M. Shyshatska, O.V. Satur-
skyi, include the maximum possible reduction
of pain, physical and mental suffering, elimina-
tion or reduction of disorders of vital activity
and other severe manifestations of diseases, pro-
fessional care, psychological, social and spiritual
support for patients and their families (Satur-
ska, 2021, pp. 33-39).

K. Danyliuk argues that palliative care is
a complex, multidimensional social phenome-
non, which is organised by a number of different
and at the same time interrelated factors that
affect the processes and mechanisms of public
administration of such care. In other words, pal-
liative care has different dimensions, including
political, economic, social, organisational, legal,
cultural, etc. The public administration of palli-
ative care is a multidimensional, complex pro-
cess, in the implementation of which, as practice
convincingly shows, one has to face a number
of diverse problems in various spheres of pub-
lic life. Of course, the effectiveness of solving
the problems of public administration of pallia-
tive care depends primarily on their clear iden-
tification, comprehensive and thorough analysis
(Danyliuk, 2017, pp. 218-229).

According to A. Verhun, the fundamental
principles of palliative care are respect for life,
priority of the patient's interests, and collegi-
ality in decision-making. The main principles
and ways of providing medical care to incurable
patients and secondary prevention of compli-
cations, in particular pressure ulcers, in con-
ditions of polymorbidity and comorbidity are
implemented after the main causes of deterio-
ration of the patient's health and condition are
established (pain syndrome, nutritional dis-
orders, metabolic processes, neuropsychiatric
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disorders, compression of organs and tissues,
etc.), determination of the leading link that led
to the emergence of a particular pathological
syndrome, manifestations of the tumour pro-
cess itself and/or paraneoplastic conditions,
nonspecific and specific complications, con-
comitant pathology, neuropsychiatric reactions.
The main measures of care and treatment in
a palliative care unit include: nutrition (includ-
ing through a tube), pressure ulcer prevention,
symptomatic therapy (including pain relief),
patient hygiene, parenteral nutrition, antibiotic
therapy, chemotherapy and palliative radio-
therapy, interventional and surgical treatment
(including in the event of acute conditions
and complications, including purulent ones). In
the course of treatment, doctors are obliged to
alleviate the patient's suffering, always guided
by the patient's interests, prognosis and quality
of life criteria (Verhun, 2020, p. 43).

Relying on the analysis of the world expe-
rience of palliative care and its comprehensive
evaluation, T. Kolenichenko and A. Kuzmenko
have formulated the basic principles and con-
ditions under which this area can effectively
develop and function in Ukraine. These prin-
ciples are based on a very important problem,
without solving which a successful and effective
system of palliative care in Ukraine will not be
created. This problem is the policy of the state
authorities. If political forces consider the social
problems of Ukrainian society, it is possible
to build a system of palliative care. However,
it is not only the attention of political forces
to the pressing social problems of society that
determines whether the palliative care sys-
tem will be sufficiently effective. This process
is influenced by several other very important
factors that should not be overlooked. The first
factor is the availability of effective educational
programmes and reliable ways to train highly
qualified personnel at all levels in accordance
with the principle "from volunteer to doctor".
The second factor is the availability of medi-
cines, without which palliative care loses its
meaning and cannot be considered as such (Law
of Ukraine On the Public Health System, 2022;
Kolenichenko, Kuzmenko, 2016).

In our opinion, palliative care is a multidis-
ciplinary system of medical, social, psycholog-
ical and spiritual measures aimed at improving
the quality of life of patients suffering from seri-
ous and incurable diseases, as well as support-
ing their families, including early identifica-
tion and assessment of symptoms, relief of pain
and other suffering, psychological support, pro-
vision of appropriate care and support, and assis-
tance in self-care, provided in accordance with
established standards and regulations, to ensure
a decent standard of living and reduce physi-
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cal and moral suffering of patients at all stages
of the disease.

3. Palliative care in Ukraine

The Procedure for Palliative Care, approved
by the Order of the Ministry of Health of Ukraine
No. 1308 of 04 June 2020, states that the basis for
the provision of palliative care is a multidiscipli-
nary approach, which provides for the engage-
ment of a multidisciplinary team, which may
be different and is determined depending on
the patient's condition, the amount of care,
and the size of the service area. The activities
of the multidisciplinary team are regulated by
the procedure for interaction between pallia-
tive care providers and social service providers
approved by the Ministry of Health of Ukraine
and the Ministry of Social Policy of Ukraine.
The main components of palliative care are
medical (symptomatic therapy, prevention
and treatment of chronic pain syndrome, drug
therapy, provision of effective pain relief), social
(including provision of social palliative care ser-
vices), spiritual and psychological support for
the Patient and his/her family, and other persons
caring for the Patient. The provision of palliative
care is based on the principles of accessibility,
planning, continuity and succession, in accord-
ance with the wishes of the Patient regarding
the choice of the place of treatment and place
of death, ensuring the possibility of receiving
curative treatment in parallel with palliative
care, considering the ethical and humane treat-
ment of the Patient and his/her family members,
other persons caring for the Patient, 7 days a week
(Order of the Ministry of Health of Ukraine On
improving the organization of palliative care in
Ukraine, 2020).

According to international standards,
the focus of palliative care should be on
the patient and his or her family, not the disease
itself. Ukraine has made international commit-
ments to implement palliative and hospice care.
The Ministry of Health of Ukraine is creating
a European model of palliative care, which
includes three links: "family doctor - mobile ser-
vice - inpatient care (hospice)" (Saturska, 2021,
pp. 33-39).

Ukraine is one of the countries with sep-
arate specialised palliative and hospice care
institutions, but the work of these institutions
does not have signs of systematic organisation
at the state level (no signs of integration into
the general health care system). The princi-
ples of palliative and hospice care should be
developed as part of an innovation in the pub-
lic health system. Not all the main directions
of development of the palliative and hospice
care system meet the current needs of the med-
ical community and Ukrainian society (Nester-
enko, 2021, p. 62).
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In order to determine the plan and scope
of palliative care provided by a healthcare facil-
ity that provides palliative care, the individual
entrepreneur draws up a plan for monitoring
a patient in need of palliative care. The choice
of the place of palliative care and place of death
for the Patient shall be discussed and agreed
with the Patient and/or his/her legal represent-
ative. The Patient's wishes are a priority and are
recorded in the Care Plan. Continuity and suc-
cession of palliative care involves the cross-cut-
ting integration of palliative care into the pro-
cess of medical care in all healthcare facilities
and coordination of palliative care. Specialists
providing palliative care interact with each other
and ensure continuity of care in accordance with
the needs and clinical pathway of the Patient.
The duration of stay of a Patient in need of pal-
liative care in a specialised healthcare facility
is determined by members of the multidisci-
plinary team and recorded in the Care Plan. If
necessary, measures to be taken at the Patient's
place of residence/stay in accordance with
the Care Plan are determined. Palliative care
involves monitoring of the Patient's condition,
drawing up and reviewing the care plan, taking
into account changes in the condition and needs
of the Patient and/or his/her family, other per-
sons caring for the Patient, as well as the use
of the necessary highly specialised diagnostic
and therapeutic methods in case of changes in
the Patient's condition (Order of the Ministry
of Health of Ukraine On improving the organi-
zation of palliative care in Ukraine, 2020).

It should also be noted that technologi-
cal and innovative factors largely determine
the development of palliative care, including
the material, technical, informational, staffing,
socio-medical and other dimensions of this sys-
tem. Experience has convincingly shown that
the best Western models of palliative and hos-
pice care are based on the results of research
and innovation, and the widespread introduc-
tion of innovations into the practice of this
system. Obviously, the "generator" of scientific
and technological innovations is the results
of fundamental, scientific and applied research,
which should be the basis for the activities
of palliative and hospice care facilities, as
well as the professional training of medical,
social and other workers in this system. These
employees should be qualified specialists who
are able to apply various innovations in their
professional activities, effectively, efficiently
and timely perform the tasks assigned to them
(Danyliuk, 2017, pp. 218-229).

The Ministry of Healthcare of Ukraine,
the Ministry of Healthcare of the Autonomous
Republic of Crimea, structural units for health-
care of oblast, Kyiv and Sevastopol city state

administrations within their competence coor-
dinate the work on palliative care in the respec-
tive administrative-territorial units (including
hospital districts) and determine the respon-
sible specialist and/or structural unit for this
purpose. The coordination of palliative care
implies the approval of clinical pathways for
patients of all ages for palliative care, measures
to ensure the continuity and succession of pal-
liative care for patients by healthcare facilities
regardless of their form of ownership and sub-
ordination, as well as by individual entrepre-
neurs, and the identification of healthcare
facilities that are responsible for the function
of the regional palliative care network coordi-
nation centre. Information about healthcare
facilities and individual entrepreneurs provid-
ing palliative care and the availability of round-
the-clock counselling is posted on the official
websites of the Ministry of Health of Ukraine.
The content and scope of palliative care services
are determined by the programme of state guar-
antees of medical care for the population for
the relevant year. The regional palliative care
network consists of all institutions, facilities,
services and individual entrepreneurs providing
palliative care at all levels of medical care on
the territory of the relevant administrative-ter-
ritorial unit (amalgamated territorial commu-
nities, hospital district). Palliative care units
established within the structures of healthcare
facilities are part of the regional palliative care
network. One of the healthcare facilities pro-
viding specialised palliative care is defined as
the coordination centre of the regional pallia-
tive care network. Coordination of palliative
care implies interaction between healthcare
facilities that provide palliative care, other
healthcare facilities, social protection and edu-
cation institutions, volunteers and non-gov-
ernmental organisations to ensure continuity
and succession of palliative care to the Patient
(Order of the Ministry of Health of Ukraine On
improving the organization of palliative care in
Ukraine, 2020).

The legislation of Ukraine separately
establishes a special procedure for the inter-
action of entities in the provision of social
palliative care services at home to terminally
ill patients, including the Ministry of Social
Policy of the Autonomous Republic of Crimea
and structural units for social protection
of the population: coordinate the work on
the provision of social palliative care services
at home by local executive authorities and terri-
torial centres; promote the engagement of other
entities providing social palliative care services
at home, civil society institutions, religious
organisations (with their consent). Territo-
rial centre of social services: - keeps records

1
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of people in need of social palliative care ser-
vices at home; - addresses the person's need for
technical rehabilitation equipment; - assesses
the person's social, emotional and psycholog-
ical state and religious views (religion, obser-
vance of rituals, religious traditions, etc.) with
the engagement of a doctor or psychologist, if
necessary; - performs other powers. Local exec-
utive authorities: 1) make a decision to establish
(if necessary) a structural unit within the terri-
torial centre to organise the provision of social
palliative care at home; 2) involve non-state
entities in the provision of social palliative care
at home on a competitive basis by conclud-
ing agreements with them on the attraction
of budgetary funds for the provision of social
services; 3) organise professional develop-
ment of persons providing social palliative care
at home. The Ministry of Health of the Auton-
omous Republic of Crimea, structural units
for health care of oblast, Kyiv and Sevastopol
city state administrations coordinate the work
on palliative care within their competence.
Healthcare institutions: 1) cooperate with ter-
ritorial centres on the organisation of palliative
care at home; 2) identify persons with a high
degree of health loss; 3) organise palliative care
for terminally ill patients; 4) promote social
and educational work (social advertising, issu-
ing social bulletins, etc.) on the development
of palliative care; 5) take measures to cooperate
with NGOs on the development of palliative
care (Order of the Ministry of Social Policy
of Ukraine, the Ministry of Health of Ukraine
On the approval of the Procedure for the inter-
action of subjects in the provision of social ser-
vices of palliative care at home for the termi-
nally ill, 2014).

4. Conclusions

Therefore, the procedure for the provision
of palliative care in Ukraine is a comprehensive
system that includes various aspects of support
for patients with incurable diseases in order to
ensure the maximum quality of life for patients
and their families. Palliative care has specific
coordination and management features, in
particular, the Ministry of Health of Ukraine
and local authorities coordinate the provision
of palliative care in administrative units, form
clinical pathways for patients and ensure inter-
action between different institutions and organ-
isations.

The basic principles of palliative care are:

1) Multidisciplinary approach. Palliative
care is provided by a multidisciplinary team
composed of doctors, nurses, social workers,
psychologists, spiritual advisers and other spe-
cialists. The composition of the team is deter-
mined individually, depending on the patient's
condition and needs;
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2) Individuality. For each patient in need
of palliative care, an individual care plan is
drawn up, consented to by the patient or his/
her legal representative, allowing for his/her
wishes regarding the place of care and place
of death. The care plan is periodically reviewed
and adjusted in accordance with changes in
the patient's condition;

3) Continuity and succession. Palliative care
is integrated into the overall healthcare sys-
tem, ensuring continuity and succession at all
levels of care, including coordination between
healthcare facilities, social services, volunteers
and other organisations;

4) Ethics and humanity. Palliative care is
based on respect for the patient's dignity, right
to informed consent and autonomy in deci-
sion-making. Care providers must adhere to
ethical standards and ensure humane treatment
of patients and their families.

Palliative care includes certain components,
including:

1) Medical care (symptomatic therapy
and medication; prevention and treatment
of chronic pain; provision of effective pain
relief, etc;)

2) Social care (provision of social services,
including palliative care; assessment of the need
for technical rehabilitation equipment; support
for the patient's social and living conditions);

3) Psychological and spiritual support
(providing psychological assistance to patients
and their families; providing spiritual support in
accordance with the patient's religious beliefs).
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OCOBJIMBOCTI PEAJII3AIIIL IEP3KABHOI IIOJITUKN Y COEPI OXOPOHU
310POB’A OO0 HAZJAHHS ITAIIATUBHOI JOIIOMOI'1 B YRPAIHI

AHoranist. Mema ctatTi moJisirac B ToMy, 106 Ha OCHOBI CHCTEMHOTO aHaJIi3y iHTerpartii aIMiHiCTPaTHBHOTO
Ta MEJIMYHOTO TIPaBa, PO3KPUTU 0COOIMBOCTI Pealisallii AepsKaBHOI OMTHKY Y chepi 0XOPOHU 310POB’sI OO0
HaJIaHHST TTATIATUBHOI JIoTIOMOTY B YKpaiHi. Pe3ynvmamu. Y ctarti po3kpuTo, 1110 MajiaTuBHA 0MOMOTa — Iie
GararorpoiiibHa cUCTEMA MEIMYHUX, COLIAIbHIX, MCUXOJIOMTYHKUX Ta JyXOBHUX 3aXOJIB, CHPSIMOBAHUX HA
TOJIITIIEHHS SIKOCTI JKUTTSI TIAIIEHTIB, SKi CTPAK/AIOTH Bijl BAXKKHMX Ta HEBUJIIKOBHUX 3aXBOPIOBAHb, & TAKOXK ITi/l-
TPUMKY IXHIX POJIUH, 1[0 BKIIOYAE PAHHIO 11eHTUDIKALLIO Ta OLIHKY CHMIITOMIB, TIOJIErIeHHsT GOJIIO Ta THIINX
CTPK/IAHD, HAAHHST TICHXOJIOTTYHOI MTiITPUMKH, 3a0€3IIeUeHHs] HAJIEKHOTO JIOTJISIALY Ta CYIPOBOJLY, IOTIOMOTY
B CaM000C/IyTOBYBaHHI, 110 HAIAEThCs! BINIOBIIHO /10 BCTAHOBJICHHX CTAHAPTIB Ta HOPMATHBIB, 3 METO 3a0e3-
TIeYeHHsI TiJIHOTO PiBHS JKUTTS Ta 3MEHITEeHHs (DISMIHUX 1 MOPAIBHIX CTPAK/AAHD TIAIlIEHTIB HA BCIX eTarax
xBopoOu. BusHaueHo, 1110 TOPSIOK HaJlAHHS! MAJIATHBHOL JOIIOMOTH B YKPAiHi € KOMILIEKCHOK) CUCTEMOI, 1110
Pi3HI aCTIEKTH MiITPUMKH NAIEHTIB 3 HEBUIIKOBHUMU 3aXBOPIOBAHHSIMUE 3 METOIO 320€31eYeHHS] MAKCUMAJILHOT
SIKOCTI SKUTTSI IAIEHTIB Ta X pozut. [TamiarnsHa 1onomora Mae 0coOIMBOCTI 00 KOOPMHALLI Ta YIIPABJIHHS,
30KpeMa, MiHiCTepCTBO OXOPOHM 3/I0POB'st YKpaiHu Ta MiCIieBi Oprafi BJajii KOOPAMHYIOTh PoOOTY 3 HajlaH-
HS TNATHBHOI JIONOMOTH B aJIMIHICTPATUBHO-TEPUTOPIATIbHIX OJAMHUIIX, (DOPMYIOTh KIJIHIYHI MapuipyTi
TAIENTIB Ta 3a0€3MedyI0Th B3aEMO/III0 MiK PI3HIMH 3aKJIaiaMi Ta opraxisarisvu. Bucnosxu. Poskpuro, 1m0
OCHOBHI 3acajil H/[AHHS MAJHATHBHOI JI0TIOMOTY BKJIIOYatoTh: 1) Myssruamctmiinapamii mizgxiz. [amiarnsra
JIOTIOMOTa HAJIAETHCS MYJIBTH/IMCIUTLIIIHAPHOIO KOMAHZIOI0, 10 CKJIAJLY SIKOI BXOJIATD JIIKapi, MEJICECTPH, COILiaIbHi
PAILiBHUAKM, TICUXOJIOTH, JIyXOBHI HACTABHUKM Ta iHIH (axiBiti. CKIIaj KOMaH/M BU3HAYAETHCS TH/IMBITyaIbHO,
3aJIEKHO BiJl CTaHy HalieHTa Ta Horo norped; 2) inausiayanbHicTh. {15 KOKHOIO HalieHTa, o noTpedye najia-
TUBHOI JIONOMOTH, CKJIA/IAETHCS IHMBILYa/IbHUIL TLIAH CHIOCTEPEKEHH, 110 [OTO/KYEThCS 3 IAEHTOM abo Horo
3aKOHHIM IIPE/ICTABHITKOM Ta BPAXOBYE HOT0 TOOQKAHHSI I07[0 MICITs HAAHHST JI0TIOMOTH Ta Miciist emepri. [Tnan
CIOCTEPEKEHHST TIEPIOJIMYHO TIEPEVISIAETHCS Ta KOPUTYETHCS BIZIIOBIZHO /10 3MiH Y CTaHi naiienra; 3) Gesre-
pepBHicTb Ta HacTymHicTh. [layiaTBHa 0MOMOTa IHTErPYETHCST B 3arajibHy CHCTEMY OXOPOHH 3II0POB'sI, 3a6e3-
reuytour GesnepepBHICTh Ta HACTYITHICTb Ha BCIX PIBHSIX MEAMYHOL IOIOMOTH, 1110 BKJIFOUAE KOOPAMHALIO MK
3aKJIaIaMI OXOPOHH 3II0POB'sI, COIIATBHIMHE CJTYsKOAMHU, BOJIOHTEPAMH Ta IHIIMI OPTaHi3aIisimMir; 4) eTHIHICTD
Ta r'yMaHHicTb. [TamaTnBHa 1010MOra IPYHTY€ETBCS Ha II0Ba3i 10 TIIHOCT] HAIieHTa, HOro 1paBa Ha iHopMOBaHy
3IOJLy Ta ABTOHOMIIO B IIPUIAHATTI pitterb. Hazasaui 1onomorn 30008 si3aHi J0TPUMMYBATICh ETUYHIX CTAHIAPTIB
Ta 3a0e311e4yBaTh I'YMaHHE CTABJICHHSI JI0 MALEHTIB Ta IX POJIKH.
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JUDICIAL ASSISTANT’S POWERS
IN ORGANISATIONAL SUPPORT
FOR COURT PROCEEDINGS

Abstract. Purpose. The purpose of the article is to provide a theoretical and legal description
of the judicial assistant’s powers with regard to the organisational support of court proceedings. Results.
The institution of a judicial assistant of a court of any level is aimed at regulating certain organisational
issues related to the support for court proceedings. This, in our opinion, is crucial, among other things, in
terms of effective, full and fair court proceedings, since the final result - bringing a person to justice or not,
or the further outcome of a legal dispute in favour of a particular person - depends on the level of support
for the relevant processes. The article studies a judicial assistant's powers with regard to organisational
support for court proceedings. The role and place of a judicial assistant in ensuring the functioning
of the court apparatus are determined, and the perspective on what constitutes organisational support
and what forms of it are provided for by Ukrainian legislation and which forms arise, in the aggregate,
from several legal regulations is substantiated. Powers as a theoretical and legal category have been
considered by many researchers, but only a few, in our opinion, have properly substantiated their positions
and synchronised the relevant concept with the legislation of Ukraine. The author argues that the content
and essence of the legal category of powers creates legal grounds for determining the scope of competence
of such person (official or competence of a separate body), and also enables clear performance of tasks
and duties. Conclusions. It is proved that organisational support of the court process is a set of elements
aimed at creating an environment favourable for the administration of justice by a judge of the relevant
court and at enabling the exercise of such power in general. The areas of ensuring the organisation of court
proceedings by a judicial assistant are: organisational- managerial and analytical. In addition, the author
proves that the powers of a judicial assistant with regard to organisational support for court proceedings
are formed from a set of rights of the assistant as an official of the relevant court, duties, as well as a set
of elements of the administrative and legal status of the court itself as an institution, the tasks of its
functioning and activities from the national and local perspectives. Further research is prospective in
terms of the need for an additional analysis of the duties, rights and other elements of the administrative
and legal status of a judge's assistant as the main entity which organisationally ensures court proceedings.

Key words: assistant, support, responsibility, court, activities, powers.

vance of rights and freedoms of man and the citi-
zen and the restoration of violated rights, requires
significant improvement both from the regulatory

1. Introduction
At the present stage of formation

of the institution of rights and freedoms of man
and of the citizen, the functioning of mecha-
nisms and state institutions that ensure law
and order and protection of human rights
and freedoms should be the focus of special
attention. In addition, it should be noted that
the court is the most important in this context,
as the functional and structural embodiment
of the judicial branch of power in the overall
system of state authorities.

It is also important that at the current
stage of transformation of the law enforcement
and human rights system, ensuring the obser-
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and legal perspective and from the organisational
and managerial perspective. The institutions that
ensureiits functioning as a public authority and facil-
itate the administration of justice in the general
sense are important in the work of the court.

As of today, it should be noted that
the issues related to the functioning of the insti-
tution of judicial assistants and their powers in
the context of ensuring the conduct of court
hearings require improvement and new scien-
tific research, since the large-scale russian inva-
sion makes significant destructive adjustments
to the legal reality of society.

© 0. Shaparenko, 2023
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In addition, it should be noted that the issue
of analysing the administrative and legal sta-
tus of a judicial assistant and his/her powers
to organise a court session was addressed in
the works of scholars such as: 1.B. Azemsha,
Y.P. Bytiak, V.V. Zui, O.D. Hryn, A.A. Ivany-
shchuk, E.Y. Podorozhnyi, O.M. Radchenko,
N.P. Svyrydiuk, T.O. Chepulchenko, and others.
However, given the current trends in reform-
ing the law enforcement and human rights sec-
tor, as well as the large-scale russian invasion
of Ukraine, it is important to develop new ways
to improve the relevant mechanism in the cur-
rent realities.

The purpose of the article is to provide
a theoretical and legal description of the judi-
cial assistant’s powers with regard to the organ-
isational support of court proceedings. This, in
turn, necessitates solving the following research
tasks: 1. Characterize the powers of a judicial
assistant as a general theoretical and legal cate-
gory; 2. Substantiate the role and place of pow-
ers in the system of administrative and legal
status of a judicial assistant; 3. Outline the main
areas for improving the functioning of the mech-
anism for judicial assistant’s powers.

The object of the article is public relations
in the field of organisation of effective adminis-
tration of justice.

The subject matter of the study is the pow-
ers of a judicial assistant in terms of organisa-
tional support for court proceedings.

2. Powers as a theoretical and legal
category

The institution of a judicial assistant
of a court of any level is aimed at regulating
certain organisational issues related to the sup-
port for court proceedings. This, in our opin-
ion, is crucial, among other things, in terms
of effective, full and fair court proceedings, since
the final result - bringing a person to justice or
not, or the further outcome of a legal dispute
in favour of a particular person - depends on
the level of support for the relevant processes.

According to O. Radchenko, the position
of a judicial assistant was introduced in general
courts of Ukraine in accordance with the Law
of Ukraine "On the Judiciary of Ukraine" (Rad-
chenko, 2014). The scholar emphasises that
the need to introduce this institution in Ukrain-
ian courts is a result of the so-called "small judi-
cial reform” of 2001, which led to a significant
increase in the workload of courts in general
and judges in particular. The main purpose
of introducing the position of judicial assis-
tant in Ukrainian courts was to relieve judges
from performing routine technical work dur-
ing the preparation and consideration of court
cases (On the judicial system of Ukraine: Law
of Ukraine, 2002). However, in our opinion,

it is possible to conceptually define the role
and place of a judicial assistant in any court pro-
ceedings only through the prism of understand-
ing his/her powers, which are actually a sepa-
rate element of the relevant legal status.

Powers as a theoretical and legal category
have been considered by many researchers,
but only a few, in our opinion, have properly
substantiated their positions and synchro-
nised the relevant concept with the legislation
of Ukraine.

Powers are an element of competence and are
related to the subject matter, as they determine
the extent of possible and necessary behaviour
of competence subjects in certain areas of public
life within their jurisdiction (Bytiak and Zui,
1996). In other words, the powers of a judicial
assistant, including those related to the organ-
isational support for court proceedings, con-
sist of rights and duties that are clearly defined
by Ukrainian legislation, including the Law
of Ukraine "On the Judiciary and the Status
of Judges", as well as other documents more
focused on the legal status of a judicial assistant.

3. Legal and regulatory framework for
the powers of a judicial assistant

For example, the Law of Ukraine "On Civil
Service" defines civil service in Ukraine as
the professional activities of persons holding
positions in state bodies and their apparatus in
the practical performance of tasks and functions
of the state and receiving salaries from state
funds (Law of Ukraine On Civil Service, 2015).
Accordingly, given that the judicial assistant is
a civil servant, the scope of his/her competence
and the content of his/her powers are filled with
the provisions of the relevant law and legal sta-
tus in general.

According to the Regulations on judi-
cial assistants (approved by Decision No. 21
of the Council of Judges of Ukraine on 18 May
2018), a category such as powers of judicial
assistants is not regulated at all, although in our
opinion the content and essence of the concept
of "powers" is clearly reflected in the provisions
of Section ITI "Tasks, Rightsand Duties of a Judi-
cial Assistant”. For example, this section states,
among other things, that a judicial assistant:
selects legal regulations and materials of judicial
practice necessary for consideration of a par-
ticular court case; participates in preliminary
preparation of court cases for consideration,
in the processing of court cases, and, on behalf
of the judge, prepares draft court decisions,
inquiries, letters, and other materials related to
the consideration of a particular case; prepares
copies of court decisions to be sent to the parties
to the case and other participants in the case in
accordance with the requirements of procedural
law, controls the timeliness of sending copies

75



6/2023

ADMINISTRATIVE LAW AND PROCESS

of court decisions; prepares draft court orders
for the execution of certain procedural actions
by courts of other states, for serving court doc-
uments in civil, commercial, administrative,
criminal cases, for extradition of offenders to
the territory of Ukraine; performs other orders
of the judge regarding the organisation of court
proceedings (Decision of the Council of Judges
of Ukraine on the approval of the Regulations
on Assistant Judges, 2018). The above clearly
demonstrates that almost all of the defined
tasks of a judge are correlated with ensuring
the organisation of court hearings, preventing
violations of the rights and freedoms of partic-
ipants in the trial, including through non-com-
pliance with basic procedural rules.

In addition, these Regulations stipulate that
a judicial assistant shall timely and efficiently
execute the assignments given to him/her, com-
ply with the deadlines for preparing documents
and executing assignments, constantly improve
his/her professional level and qualifications,
take care of the court property, and prevent
violations of the rights and freedoms of man
and the citizen in the performance of his/her
duties (Decision of the Council of Judges
of Ukraine on the approval of the Regulations
on Assistant Judges, 2018).

In our opinion, the above clearly demon-
strates that both the tasks and the rights
and duties of a judge assistant, as defined by
the legislation of Ukraine, clearly formulate
the competence of the relevant official and con-
struct all elements of the relevant legal sta-
tus in a manner that maximises the influence
of the judicial assistant on the organisation
of court proceedings. Furthermore, the pro-
visions of the Law of Ukraine "On Civil Ser-
vice" require a separate study to analyse
the rights and duties defined for civil servants
and to establish the relationship between them
and those already mentioned in this paper.

On behalf of the judge, the judicial assistant:
may exercise the powers of the court registrar in
his/her absence if it is impossible to replace him/
her with another registrar; coordinates the work
of the court registrar and provides him/her with
methodological and practical assistance, including
ensuring the recording of the court proceedings
by technical means; checks the timeliness of court
records in cases under the judge's jurisdiction;
controls the timely submission of court cases
heard under the judge's chairmanship to the court
office and/or the court archive by the court reg-
istrar; prepares and documents statistical data;
summarises court practice, generalises the number
and status of court cases of all categories consid-
ered by a judge; analyses cancelled and amended
decisions of a judge after review of cases by courts
of appeal and cassation (Decision of the Council
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of Judges of Ukraine on the approval of the Regu-
lations on Assistant Judges, 2018).

4. Conclusions.

In the article, a judicial assistant's powers
with regard to organisational support for court
proceedings are studied. The role and place
of a judicial assistant in ensuring the func-
tioning of the court apparatus are determined,
and the perspective on what constitutes organ-
isational support and what forms of it are pro-
vided for by Ukrainian legislation and which
forms arise, in the aggregate, from several legal
regulations is substantiated.

The author proves that the content
and essence of the legal category of powers cre-
ates legal grounds for determining the scope
of competence of such person (official or compe-
tence of a separate body), and also enables clear
performance of tasks and duties.

It is proved that organisational support
of the court process is a set of elements aimed
at creating an environment favourable for
the administration of justice by a judge of the rel-
evant court and at enabling the exercise of such
power in general. The areas of ensuring the organ-
isation of court proceedings by a judicial assistant
are: organisational- managerial and analytical.

In addition, the author proves that the pow-
ers of a judicial assistant with regard to organ-
isational support for court proceedings are
formed from a set of rights of the assistant as
an official of the relevant court, duties, as well as
a set of elements of the administrative and legal
status of the court itself as an institution,
the tasks of its functioning and activities from
the national and local perspectives.

Further research is prospective in terms
oftheneed foranadditional analysis of the duties,
rights and other elements of the administrative
and legal status of a judge's assistant as the main
entity which organisationally ensures court
proceedings.
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IMTOBHOBAKEHHS IIOMIYHUKA CYIJII IIIO/IO0 OPTAHI3AIIIITHOTO
3ABE3IIEYEHHA CYJJOBOT'O IPOLECY

AHoranis. Memoro CTaTTi € TEOPETHKO-TIPABOBA XapaKTEePHCTUKA MOBHOBAKEHb TTOMIUYHUKA CYII
1[0/I0 OpraHizaiiiiHoro sabe3nedeHHs cy10Boro mporecy. Pesyasmamu. [HetuTyT noMiuHuKa CYIUL, Cy/Ly
Gy/Ib-sIKOTO PiBHSI Ma€ Ha MeTi BPEryJIOBaHHs OKPEMUX OpraHisalliiiHuii muTanb, MOB'A3aHuX i 3a6e3re-
YeHHsIM cyJI0BoTO Tiporiecy. lle, Ha HalTy YMKY € BU3HAUQJIBHUM, Cepejl iHIIOTO il y muTaHHi eheKTus-
HOTO, TIOBHOLIHHOTO Ta CIPaBeJIMBOIO CYAOYMHCTBA, OCKIIBKU BiJ piBHsA 3a0€311€4eHOCT] BiANOBIIHIX
POIIECIB, 3ATIEKUTD KIHIIEBUI Pe3yJIBTaT — IIPUTSATHEHHS YK He TIPUTSTHEHHST 0COOH /10 BiATIOBIaIbHOCTI
YU TIOAAJIbIIA 10JIs1 TIEBHOTO IOPHANYHOTO CHOPY Ha KOPUCTh Ti€l uu iHIIOi 0coO1. Y CTAaTTi HOCIiIKEHO
MOBHOBaKEHHsI TIOMIYHIKA CY/II OO OpraHisaliiiHoro 3abesnedeHts Cy0Boro mpomecy. Beranosaeno
pOJIb i Miciie moMiuHMKa Cy//1 B 3abe3nedenti GyHKIIOHYBaHHS arapary cy/1y, O6TpyHTOBAHO TO3MIIIIO
PO Te, 1110 € OpraHizaliiHuM 3abe3neyeHHsIM i gKi fioro hopmu nepenbavaroThes 3aKOHOAABCTBOM YKpa-
HH, a 51Kl BUTIKAIOTh, 32 CYKYIHICTIO 3 JIeKITbKOX HOPMAaTUBHO-IIPABOBUX aKTiB. [loBHOBakeHH, SK Teo-
PETUKO-TIPABOBA KaTeropist po3riisijiaiich 6araTbMa JOCiIHUKAMU, TIPOTE JIUIIe JesiKi, Ha HAILY JyMKY
HaJIeKHUM YMHOM OOTPYHTYBAJIM BJIACHI ITO3UILT Ta CHHXPOHIZYBaJIM BI/LIIOBIIHE YSIBJIEHHSI i3 3aKOHO/AB-
cTBOM YKpaitu. ABTOpP 00IDYHTOBYE IO3UILIO PO T€, IO 3MICT i CYTHICTb IPABOBOI KaTeropii MoBHOBA-
JKeHb CTBOPIOE IOPU/INYHI TiICTaBN BU3HAYEHHS KOJIa KOMIIETEHIIii Takoi 0cob1 (I0CamoBoi 0COOH 91 KOM-
HETEHIIiT OKPEMOT0 OPraHy ), a TAKOK YMOKJIUBIIIOE YiTKE BAKOHAHHS TIOCTABJICHUX 3aB/IaHb it 000BSI3KIB.
Bucnosxu. Jlosejeno, mo opranisaiiiine 3abe3nedeHHsa CyA0BOTO MPOIECY € KOMIIEKCOM €JIeMEHTIB,
CIIPAMOBAHNX HA CTBOPEHHS CIPUATINBUX YMOB 3/HiICHEHHS MPaBOCY/IS CYJEIO BiOBIIHOTO CyLy
Ta YMOKJIMBJICHHS peasiiallii Takoro moBHOBakeHHs 3arajioM. Hanpsimamu 3a0esiiedeHHst opraisairii
CYZIOBOTO TIporiecy 3 GOKy TTOMIYHKMKA CY/III €: OpraHisaliiiHo-ynpaBaiHChKIH Ta anamituanuii. Joxartko-
BO OOTPYHTOBAHO MO3MIIIO PO T€, MO MOBHOBAYKEHHS MOMIYHIKA CYUI IIO/I0 OpraHisamiiiHoro 3abesre-
YEHHSI CY/I0BOTO T1Poliecy (POPMYIOThCS 3 KOMILIEKCY [IPAB IIOMIUHUKA, K MOCaI0BOI 0cOOU BiOBIIHOTO
cy/y, 000B'A3KiB, a TAKOK KOMILIEKCY €JEMEHTIB afMiHiCTPATUBHO-IIPABOBOTO CTATyCy CaMOr0 CYAY K
IHCTUTYTIi, 3aBaHb OTO (DYHKITIOHYBAHH Ta [iSITBHOCTI B 3aTaJIbHO/IEP;KABHOMY Ta JIOKATBHOMY PO3Y-
MiHHi. [TeperiekTuBa MogaibIioro A0C/iHKEHHS MOJISTaE B HeOOXIIHOCTI T0aTKOBOTO aHai3y 000B SI3KiB,
1pas i iHIIKX eJeMEeHTIB afMiHiCTPATUBHO-IPABOBOTO CTATYCy MOMIUHUKA CY//L, AK OCHOBHOIO cy6’eKTa,
IO OpraHi3aIiifHo 3abe3medye cy 0Bl mporiec.
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STATE POLICY OF UKRAINE IN THE FIELD
OF JUSTICE DIGITALIZATION

Abstract. Purpose. The purpose of the article is to study the state policy of Ukraine in the field of justice
digitalization and substantiate the ways of its further development. Research methods. The structure
of the article involves solving analytical, theoretical, and prognostic tasks. The tasks require the use of certain
research methods and scientific materials. The study of the shortcomings in the implementation of the state
policy of digitalization of justice is carried out using the problem-search method. The regulatory framework
analysis of the digitalization of justice is carried out using structural-functional and systemic methods. The
author used the method of abstraction, which made it possible to highlight important aspects that needed
to be addressed while studying certain problems of the Unified Judicial Information Telecommunication
System. The author applied the method of scientific generalization to substantiate the conclusions. Results.
The article examines the relevance of integrating the latest information technologies into the judicial system
of Ukraine to increase its efficiency, transparency, and accessibility to citizens. The article described the key
aspects of the digital transformation of justice which include the implementation of the Unified Judicial
Information and Telecommunication System and cybersecurity. The author emphasizes the need to improve
the digital literacy of judges and judicial officers for the successful implementation of digital reforms. It
is noted that such measures will facilitate the effective exchange of data between different authorities,
increase public confidence in the judiciary, and ensure equal access to justice for citizens. Conclusions. The
modern development of the judicial system requires the introduction of the latest information technologies
to increase the efficiency, transparency, and accessibility of justice for citizens. The digital transformation
of justice has the potential to fundamentally change the traditional model of legal services, ensuring synergy
between the latest technological capabilities and legal instruments for protecting human rights and freedoms.
The implementation of the Unified Judicial Information and Telecommunication System and cybersecurity
are critical to creating a single information space for judicial proceedings, which will facilitate the rapid
exchange of data and increase trust in the judiciary. It is also important to focus on improving the digital
literacy of judges and judicial officers, which is essential for the successful implementation of digital reforms
in the justice sector.

Key words: justice, court, digitalization, UJITS, e-court, digital literacy.

1. Introduction

Forming a state policy for the digital trans-
formation in the justice administration is
a relevant and strategically important task. It
is required to ensure the effective functioning
of the judicial system, to increase access to jus-
tice and its transparency, as well as to strengthen
public trust in the judiciary. This involves a sys-
tematic approach, which includes legislative
initiatives, technological innovations, educa-
tional programs, and public engagement.

The digital transformation of judicial pro-
ceedings involves the comprehensive implemen-
tation of innovative technologies in all areas
of court activities, from electronic document
management to the use of artificial intelligence

8

for analyzing judicial practice. This allows for
optimizing court processes, increasing their effi-
ciency and responsiveness, providing conven-
ient and quick public access to justice, as well as
reducing the workload on judges and court staff.

We have previously investigated certain
aspects of justice digitalization (Bryntsey,
2016).

Methods. The structure of the article aims
to solve analytical, theoretical, and prognostic
tasks, requiring the use of specific research meth-
ods and scientific materials. The author studied
disadvantages in implementing the state justice
digitalization policy using the problem-search
method. The analysis of the legal framework for
justice digitalization was carried out using struc-

© A. Kolesnikov, 2023
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tural-functional and systemic methods. When
examining specific issues of the UJITS function-
ing, the abstraction method was used, allowing
the identification of important aspects requiring
solution. The scientific generalization method
was used to substantiate the conclusions.

The article aims to investigate Ukraine's
state policy in the field of justice digitalization
and substantiate the ways for its further devel-
opment.

Ensuring systematic and logical pres-
entation of the material determined the divi-
sion of the article into the following sections:
introduction, basic principles, implementation
of the Unified Judicial Information and Tele-
communication System, implementation chal-
lenges, development prospects, and conclusions.

Basic Principles

The development of state policy for the dig-
ital transformation in the justice administra-
tion should be based on clear strategic goals
and objectives defined at the highest state
level. Among these, it is worth noting amend-
ments to the Law of Ukraine "On the Judiciary
and the Status of Judges." The amendments
concern additional informing of court parties
through the Unified State Web Portal of Elec-
tronic Services and the "Diia" mobile applica-
tion (Pro vnesennia zmin do Zakonu Ukrainy
"Pro sudoustrii i status suddiv", 2022).

One of the key directions of the state poli-
cy's digital transformation should be the attrac-
tion of citizens to more intensive use of the elec-
tronic justice system. This activity involves
ensuring the ability to file claims, complaints,
petitions, and other procedural documents
electronically, conducting court hearings via
videoconferencing, maintaining electronic case
files, and electronic document management.
Currently, the Ministry of Digital Transfor-
mation is working on updating the concept
of an electronic court, which will allow citizens
to have even more digital functions. At present,
around 50,000 court employees and more than
6.7 million citizens, notaries, lawyers, investi-
gative bodies, and business representatives use
electronic court services. The number of court
decisions reviewed in the period 2021-2023

amounted to 16,904,405 (Tsyfrovizatsiia
sudovoi sfery).
Special  attention  requires  creating

and developing the information and commu-
nication infrastructure of the judicial system.
State policy should provide for the elaboration
of a unified judicial information and telecom-
munication system that would ensure uninter-
rupted data exchange between courts, public
authorities, and other participants in the judi-
cial process. This requires the implementation
of modern secure electronic document manage-

ment systems, the development of data process-
ing centers, the introduction of cloud technol-
ogies, etc.

An important sphere of state policy is ensur-
ing information security and cybersecurity in
the judicial system. State policy should pro-
vide for the development and implementation
of effective mechanisms to protect the infor-
mation resources of courts from unauthorized
access, cyber-attacks, viral threats, and other
cyber incidents. This requires the creation
of specialized cybersecurity units, the intro-
duction of modern intrusion detection and pre-
vention systems, means of cryptographic infor-
mation protection, and the development
of cybercrimes response plans.

The development of state policy on the use
of artificial intelligence and big data analytics in
legal proceedings also requires attention. These
technologies can significantly increase the effi-
ciency of judges and court staff by helping them
quickly find and analyze relevant case law, iden-
tify potential risks and trends, and make predic-
tions. Currently, an element of such a policy is
the Concept for the Development of Artificial
Intelligence in Ukraine. The document has
a separate subsection dedicated to the admin-
istration of justice (Kontseptsiia rozvytku
shtuchnoho intelektu v Ukraini, 2020).

An important aspect is also the creation
of a unified information space for legal pro-
ceedings by integrating the information sys-
tems of courts, registers, cadastres, and other
state information resources. This will ensure
the prompt exchange of data between var-
ious authorities, contribute to the effective
and immediate consideration of court cases,
and increase the level of information openness
in courts.

2. Implementation of the Unified Judicial
Information and Telecommunication System

One of the main steps in justice digitali-
zation was the adoption by the High Council
of Justice of the "Regulation on the Procedure
for the Functioning of Separate Subsystems
(Modules) of the Unified Judicial Informa-
tion and Telecommunication System" (Zurian,
2020) (the Regulation). The system was created
with the aim of: "forming a single information
space for bodies and institutions of the justice
system; inter-agency circulation of information,
its exchange; ensuring maximum transparency
and accessibility of the justice system for soci-
ety; accelerating the consideration of court cases
and proceedings; automation of work; transi-
tion to digital versions of documents in court
proceedings; digitization of court archives; pro-
viding users of the UJITS with quick access to
information, taking into account access rights;
ensuring confidentiality, integrity, and avail-
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ability of information in the UJITS; uniform
application by courts of substantive and proce-
dural law, practices of organizing judicial pro-
ceedings” (Teremetskyi, Duliba, 2023, p. 133).

The regulation defines 20 main functions.
Implementation of those functions will contrib-
ute to the digitalization of the justice system.
The overall UJITS system implies the exist-
ence of three modules: the "Electronic Cabinet"
subsystem, the "Electronic Court" subsystem,
and the videoconferencing subsystem. The con-
cept of UJITS is defined as "a set of information
and telecommunication subsystems (modules)
that ensure the automation of processes of activ-
ity of courts, bodies and institutions in the jus-
tice system defined by legislation and this Reg-
ulation, including document flow, automated
distribution of cases, exchange of documents
between the court and participants in the court
process, recording of the court process and par-
ticipation of participants in the court session
via videoconference, compilation of operational
and analytical reports, provision of informa-
tion assistance to judges, as well as automation
of processes that ensure financial, material,
organizational, staff, information and telecom-
munication and other needs of UJITS users"
(Zurian, 2020).

The full construction of the UJITS mod-
ules is defined in the Concept of the Program
for Informatization of Local and Appeals Courts
and the Project for the Construction of the Uni-
fied Judicial Information and Telecommunica-
tion System for 2022-2024, which outlines a list
of 17 functionalities: subsystems ("Electronic
Cabinet", "Electronic Court", electronic doc-
ument flow, personnel management and finan-
cial and economic activities, "Judge's Dossier”,
automated case distribution, "Judicial Power
Contact Center”, "Electronic Archive", "Case
Law", analytics, statistics, planning, reporting,
"Open Data Sets"), modules (recording ses-
sions with technical means, providing video
broadcasts and videoconferencing, automated
interaction with other automated systems,
"Information Security and Access Manage-
ment") and other functionalities (web portal
Judicial Power of Ukraine, Unified State Reg-
ister of Judgments (USR]J), Unified State Reg-
ister of Enforcement Documents (USRED),
etc. (Kontseptsiia prohramy informatyzatsii
mistsevykh ta apeliatsiinykh sudiv, 2022). At
the same time, the author agrees with research-
ers who extend the phenomenon of electronic
courts beyond the UJITS. Digital court ensures
the use of various technologies for the adminis-
tration of justice, which is broader than the per-
ception of a separate UJITS module (Rusanova,
2021, p. 241). Thus, this tool is an integrated
communication system that creates a new infor-
mation space in the administration of justice
and expands the possibilities for protecting
human and civil rights and freedoms.
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The full implementation of UJITS requires
more systematic legislative regulation, taking
intoaccount the specifics of remote and electronic
justice, especially in conditions of martial or
emergency law (Oliinychuk, Oliinychuk, Kole-
snikov, 2021). At the same time, an important
criterion for the effective functioning of remote
justice is maintaining a balance between ensur-
ing the right to access to justice and guaranteeing
the safety of participants in the legal process.

3. Implementation Challenges

Despite certain measures to update tech-
nical means and develop the Unified Judicial
Information and Telecommunication System
(UJITS) in previous years, the level of provision
of informational means in courts and institu-
tions of the justice system remains insufficient.
The Concept of the Program for Informatization
of Local and Appeals Courts and the Project for
the Construction of the Unified Judicial Infor-
mation and Telecommunication System states
that this indicator was about 82% of the nor-
mative need. In particular, only 82% of judges
are provided with personal computers, and 67%
of courtrooms are equipped for audio/video
recording and video conferencing tools.

A significant part of the existing equip-
ment (over 42%) has been in use for 6 or more
years, which creates risks of failure due to
aging and the inability to repair (Kontseptsiia
prohramy informatyzatsii mistsevykh ta apeli-
atsiinykh sudiv, 2022). Network equipment is
mostly represented by low-speed devices with-
out proper information security. The software is
also morally outdated and does not allow for full
automation of court activities.

Another problem is that interaction with
state registers takes place through separate
modules instead of a single node. The existing
systems do not meet the requirements for tech-
nical information protection.

An important issue that does not allow for
a proper level of informatization and implemen-
tation of UJITS is insufficient funding for both
capital and operating expenditures.

O. Bryntsev notes that one of the most impor-
tant problems in e-justice today is the mismatch
between information technologies and proce-
dural rules. This hinders the domestic judicial
system from transitioning to a qualitatively new
information technology level (Bryntsev, 2016).

From a systematic approach, the author
notes that the judicial system was institu-
tionally unprepared for the implementation
of the initially planned 13 UJITS subsystems.

The issues of digital literacy among judges,
court staff, and other participants in the judicial
process deserve special attention. State policy
should provide for the development and imple-
mentation of training and retraining programs
in digital technologies application, as well as
measures to promote and explain the advan-
tages of the digital transformation of justice.
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4. Development Prospects

At the same time, we agree with the position
of S. Kravtsov, S. Pravnyk and L. Moshura that
solving the issues of technical support and liter-
acy of judges and court staff will not determine
a potential breakthrough in the use of the e-jus-
tice system. To reach the breakthrough, it is nec-
essary to implement state programs to improve
the digital literacy of the population, including
the use of the latest judicial services (Kravtsov,
Pravnyk, Moshura, 2021, p. 227). Today, some
projects for using digital services are being imple-
mented in the administration of justice, but they
are not popular among the general population.

The key result of the digitalization of justice
is the minimization of paper-based document
flow. Currently, documents received through
the electronic cabinet require mandatory printing
and storage in paper form, which negates the key
advantage of electronic justice — the protection
of human and civil rights and freedoms in digital
format. The further development of electronic
justice aims to eliminate the need for paper form
of documentation and the administration of elec-
tronic justice exclusively in digital format. Such
result necessitates the development of additional
information protection tools and amendments to
the normative documents regulating the imple-
mentation of electronic justice.

Another prospect of digital technologies in
the justice administration is the potential use
of artificial intelligence. While AT use as a inde-
pendent judge is not timely and can’t be a subject
of discussion in the near future, it can be used
as an auxiliary tool in the practice of Ukrainian
judicial proceedings in the near future (at least in
atest mode). One of such application is the imple-
mentation Al to solve partially the court sec-
retary's functions, including: court summons
and notices; checking the presence and absence
of persons; technical recording of court hearings;
keeping a record of court proceedings; sending
copies of court decisions; issuing writs of execu-
tion; arranging case files; preparing information
on cases scheduled for consideration; and com-
pliance with internal labor regulations [Zurian,
2020, pp. 176-177].

3. Conclusions

The current development stage of the judicial
system requires the integration of cutting-edge
information technologies to enhance the effi-
ciency, transparency, and accessibility of justice
for citizens. The digital transformation of justice
has the potential to radically change the tradi-
tional model of providing legal services. This
will ensure a symbiosis of advanced technolog-
ical capabilities and legal instruments for pro-
tecting the rights and freedoms of individuals
and citizens. The implementation of such a pol-
icy will improve the efficiency, responsiveness,
and transparency of the judicial system, ensure
equal public access to justice, and strengthen
public trust in the judiciary.

The implementation of the Unified Judi-
cial Information and Telecommunication Sys-
tem and ensuring cybersecurity are critically
important steps towards creating a unified
information space for judicial proceedings.
These achievements will facilitate prompt data
exchange and increase public trust in the judi-
ciary. It is also necessary to enhance the digital
literacy of judges and judicial staff, which is cru-
cial for the successful implementation of digital
reforms in justice system.
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JIIEP;KABHA IIOJITUKA YKPATHU Y COEPI [IUDPOBI3AIIIL

PABOCY/IJIST

Anotauis. Mema. [locsijukeHHst iepKaBHOI MOMITHKY YKpainu y cdepi 1mmdposisaiti mpaBocyyist
Ta O6lg)yHTyBaHH${ IUISAXIB il TofasbIoro possuTky. Memoou docnidvcenns. 11o0ynoBa CTpyKTypu CTarTi
repe1dayae BUPIIEH s aHAITUYHIX, TEOPETHYHUX, Ta POrHOCTUYHIX 3aBJaHb, 1[0 3yMOBJIOE HEOOXITHICTD
BUKOPHCTAHHST OKPEMUX MeTO/IiB HAYKOBOTO JIOCJIJKEHHS Ta HAyKOBUX MaTepiasiB. /loc/IijukeHHsT HeIOMIKIB
peasmiartii iep:kaBHOI TIOMTHKI TUGPOBI3aIlii TPABOCY/UTS 3MHICHEHO 3 BUKOPHCTAHHSIM MPOOIEMHO-TIOMIYKO-
BOTO METO/LY. AHAJII3 HOPMATHBHO-TIPaBOBOI Oas3u IM(POBizalLii MPABOCY/IA 3AHCHEHO 3a I0OMOTOIO CTPYKTYP-
HO-(DYHKILIOHATIBHOTO Ta CCTEMHOTO MeTO/iB. [Ipu JoCIiKeHH I OKpeMuX 1po0ieM (DYHKIIOHYBaHHSI gCITC
BUKOPHCTAHO METO]T abCTParyBaHHsl, 10 J03BOJINIIO BHOKPEMHUTH BKJIMBI aCIIEKTH, 1110 TIOTPEOYIOTh BUPIIIEH-
Hst. [lpu 06rpyHTYBaHHI BUCHOBKIB BUKOPUCTAHO METOJl HAYKOBOIO y3arajibHeHHs. Pesyomamu. Y crarti pos-
TJISIIAETHCS aKTYATBHICTD IHTErpartil HOBITHIX iH(OPMAITiTHIX TeXHOJOTIH Y CY/IOBY CHCTeMY YKpaiHW IS TTiji-
BUIIEHHS i1 e)eKTUBHOCTI, TIPO30POCTI Ta IOCTYIHOCTI /151 TpoMajistH. OIMICYIOThCS KITIOUOBI aCTIeKTH I1hPOBOi
TpancdopMartii TpaBoCy7UIs, BKIIOYAIOYN BIPOBA/FKEHHsT €MHOT ¢y10B01 iHPOPMAILITHO-TeIeKOMYHIKAITHOT
crcTemu Ta 3abesnedents Kibepoesnexn. HaromonnyeTrbest Ha HeoOXIIHOCTI MiBUITIEHHST IM(POBOI rPaMOTHOC-
Ti CyJUIiB Ta TIPAI[iBHUKIB CY/I0BOI CUCTEMU JIJIs YCIIIIHOTO BIPOBAJLKEHHS 1IMGPOBHX pehopM. 3azHaueHo, 1110
TaKl 3aXO/IH CIPUATUMYTb e(DEKTHBHOMY OOMIHY JIaHUMU MiK PISHUMU OpraHaMy BJIa/IH, TABULIEHHIO PIBHSI
JIOBIPH CYCITJIBCTBA JI0 CY/IOBOI TIIKK BJIajin Ta 3abe3redarh PIBHUI I0CTYIT TPOMAISH 10 MpaBocyyist. Bucho-
6xu. CydacHHIT PO3BUTOK CY/IOBOI CUCTEMHU BHMAra€ BIPOBA/UKEHHS HOBITHIX iH(OPMAIIIFTHAX TeXHOJIOTII /115t
TT/BUIIEH S eheKTHBHOCTI, TIPO30POCTI Ta IOCTYITHOCTI TTpaBocy st uist rpoma/istH. [ndposa tpancdopmartist
HPABOCY/IS MA€E MOTEHITiA KAPMHAIBHO 3MIHIUTU TPAAULIAHY MOJIE/b HAAHHST IIPABOBUX TIOCIIYT, 3abe3edy-
104N CHHEPTiT0 Mi’K HOBITHIMU TEXHOJIOTTUHUMI MOKJITBOCTSIMH Ta TIPABOBUMH iHCTPYMEHTAMH 3aXVICTY TIPaB
i cBobo oI, Briposapkenns €11uHoi cya0Boi iHpopMaIliiiHo-TeeKOMYHIKaIiiiHOT CCTeMH Ta 3a0e3TedeH-
Hs1 KibepOesIieKH € KpUTHYHO BasKJIMBUMH JIJIs1 CTBOPEHHSI €IMHOTO IH(OPMAIIIHHOTO IIPOCTOPY CYAOUMHCTB, IO
CIIPUSTUME OIEPATUBHOMY OOMIHY JIAHMMH Ta ITABUILEHHIO I0BIPU /10 CY/I0BOI BJIaJi. BaykMBo Takok 30cepet-
UTHCS HA THABUIIEHHI I(POBOI TPAMOTHOCTI CY/UIB Ta MPAIIIBHUKIB CYZIOBOI CHCTEMH, MO € HEOOXITHIM ISt
YCIIIHOI peatizartii iugpoBrux pe:;gopM y cepi mpaBocy s,
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CRIMINOLOGICAL PORTRAIT OF THE COMMITTER
OF FRAUD THROUGH ILLEGAL TRANSACTIONS
USING ELECTRONIC COMPUTING EQUIPMENT

Abstract. Purpose. The purpose of the article is to study the criminological portrait of a person who
commits a crime in the form of fraud through illegal transactions using electronic computing equipment.
Results. The article considers the personality of a criminal offender who commits an act of tortious
conduct in the form of fraud through illegal transactions using electronic computing equipment. Any
criminal offence is the result of an offender's unlawful encroachment on a particular range of social
relations. Effective work on prevention of crimes and criminal misconduct is impossible without studying
the personality of a criminal offender, since it is the consideration of the latter's characteristic features that
allows general and special actors of a criminal offence to develop effective measures aimed at counteracting
acts of tortious conduct. Conclusions. Based on the analysis of the data of the State Judicial Administration
on the composition of those convicted under Part 3 of Article 190 of the Criminal Code of Ukraine for
the period from 2018 to 2022 (inclusive), as well as court verdicts in cases related to the commission
of a criminal offence of fraud by a person through illegal transactions using electronic computing
equipment, the article reveals the socio-demographic, criminal law and social role characteristics
of the perpetrator of this tort. The following criminological portrait of a person committing fraud through
illegal transactions using electronic computing equipment has been established: a male citizen of Ukraine
born in the city, at the time of the criminal offence was in the age range of 30 to 50 years, unmarried, has
a complete secondary education (since 2021, the trend has changed slightly to basic secondary education),
has no previous convictions, is able-bodied, and does not have an official place of work or study.

Key words: electronic computing equipment, law, crime prevention, Criminal Code of Ukraine,
criminological portrait, fraud.

1. Introduction of the Prosecutor General (Office of the Pros-

Article 41 of the Constitution of Ukraine
provides that everyone has the right to own, use
and dispose of his or her property and the results
of his or her intellectual and creative activity. No
one may be unlawfully deprived of their prop-
erty rights (Constitution of Ukraine, 1996).

As of today, Ukraine demonstrates alarm-
ing dynamics of the spread of criminal offences
under Section VI of the Criminal Code
of Ukraine, among which torts in the form
of fraud committed through illegal transac-
tions with the use of electronic computing
equipment occupy a special place. Statistical
reports of the National Police (Official website
of the National Police of Ukraine, npu.gov.ua)
in general and its structural units in particular
(Official website of the cyber police of Ukraine
Official website of the cyber police of Ukraine,
cyberpolice.govua), data from the Office

© O. Myrhorodskyi, 2023

ecutor General: official website, gp.gov.ua), data
of the State Judicial Administration (Judicial
power of Ukraine: official website, court.gov.ua)
and materials of the Unified Register of Court
Decisions for the last five years (from 2018 to
2022 inclusive) demonstrate that the number
of cases of fraud through illegal transactions
using electronic computers in the territory
of our country has been steadily increasing since
2020, due to a number of determinants (the
coronavirus pandemic, the large-scale war that
the Russian Federation insidiously unleashed
against Ukraine in February 2022, etc.).

Any criminal offenceis the result of an offend-
er's unlawful encroachment on a particular
range of social relations. Effective work on
prevention of crimes and criminal misconduct
is impossible without studying the personality
of a criminal offender, since it is the consider-
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ation of the latter's characteristic features that
allows general and special actors of a criminal
offence to develop effective measures aimed
at counteracting acts of tortious conduct.

The issue of the criminological portrait
of a person who commits fraud was partially
addressed in the works of such national schol-
ars as S.I. Afanasenko, 1.O. Bandurka, O.Yu.
Busol, V.S. Batyrhareieva, V.S. Berezniak,
V.M. Beschastnyi, P.D. Bilenchuk, I.H. Bohaty-
rov, V.V. Holina, V.K. Hryshchuk, O.M. Dzhuzha,
Yu.A. Dorokhina, PM. Kovalenko, O.M. Komar,
.M. Kopotun, LF Lefterov, V.V. Markov,
S.I. Minchenko, S.A. Mozol, V.V. Pakho-
mov, M.S. Puzyrov, D.O. Rychka, O.V. Taran,
T. H. Taran, O.V. Tarasova, P.L. Fris, H.M. Cher-
nyshov, S.S. Cherniavskyi, V.V. Shablystyi,
O.Yu. Shostko, O.S. Yunin, and others. How-
ever, the criminological portrait of a person
who commits a tort in the form of fraud through
illegal transactions with the use of electronic
computing equipment remains insufficiently
analysed at the scientific level.

The purpose of the article is to study
the criminological portrait of a person who
commits a crime in the form of fraud through
illegal transactions using electronic computing
equipment.

2. Criminological portrait of the perpetra-
tor of fraud

When revealing the identity of a criminal
offender, scholars usually analyse their socio-de-
mographic, criminal law, and social role charac-
teristics (Shablystii, 2012, p. 109). The follow-
ing are considered in more detail.

Socio-demographic characteristics are gender,
age, education, place of birth and residence, citi-
zenship and other demographic information. These
characteristics are inherent in any person and have
no criminological significance in themselves. How-
ever, in the statistical totality of persons who have
committed crimes, socio-demographic charac-
teristics provide important information, without
which a complete criminological characterisation
of the offender is impossible (Dzhuzha, Vasylevych,
Cherniei, Cherniavskyi, 2020, p. 107).

Theanalysisofthestatistical dataof the State
Judicial Administration (on the composition
of those convicted under Part 3 of Art. 190
of the Criminal Code of Ukraine in general in
the period from 2018 to 2022) (408 persons
were convicted during this period) (Judicial
power of Ukraine: official website, court.gov.
ua) has provided the following results of differ-
entiation of convicts according to the relevant
criteria related to the socio-demographic char-
acteristics of the criminal offender:

1. Citizenship: 1) citizen of Ukraine — 403
people (99%); 2) citizen (‘national’) of another
state — 5 people (1%);
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2. Gender differentiation: 1) men — 282 peo-
ple (69%); 2) women — 126 people (31%);

3. Age at the time of the crime: 1) from
30 to 50 years old — 181 people (44%); 2) from
18 to 25 years old — 98 convicts (24%); 3) from
25 to 30 years old — 94 people (23%); 4) from
50 to 65 years old — 28 convicts (7%); 5) from
16 to 18 years old (1%); 6) from 65 years old —
3 people (1%).

4. Education: 1) complete secondary edu-
cation — 120 people (29%); 2) complete higher
education — 39 convicts (23%); 3) basic second-
ary education — 89 people (22%); 4) vocational
education — 74 convicts (18%); 5) basic higher
education — 25 people (6%); 6) no education —
4 convicts (1%); 7) primary education -
3 people (1%).

Criminal law features are not only data on
the composition of the crime committed, but
also on the orientation and motivation of crim-
inal conduct, the individual or group nature
of criminal activity, types of complicity (exec-
utor, organiser, instigator, aider and abettor),
the intensity of criminal manifestations, crimi-
nal record, etc.

This information gives an idea of the person
who committed the offence from a criminal law
perspective and covers the qualities inherent
in the offender, not any other person, such as
an immoral person or a violator of labour dis-
cipline, not to mention law-abiding citizens
(Dzhuzha, Vasylevych, Cherniei, Cherniavskyi,
2020, p. 108).

The review of the statistical data of the State
Judicial Administration (on the composition
of those convicted under Part 3 of Article 190
of the Criminal Code of Ukraine in general in
the period from 2018 to 2022) (408 persons
were convicted during the specified period)
(Judicial power of Ukraine: official website,
court.govua) enables to obtain the following
results of differentiation of convicts according
to the relevant criteria related to the criminal
law characteristics of a criminal offender:

1. The crime under Part 3 of Article 190
of the Criminal Code of Ukraine was committed
by: 1) a single perpetrator — 312 people (76%);
2) a member of an organised group — 95 people
(23%); 3) amember of a criminal organisation —
1 convict (less than 1%).

2. Criminal record in the past: 1) no crim-
inal record — 341 people (84%); 2) at the time
of the crime, the offender had an unexpunged
and unspent criminal record — 67 people (16%).

The number of previous convictions among
persons with a criminal record is as follows:
1) one — 32 persons (48%); 2) three or more
(36%); 3) two (16%). Moreover, this category
of convicts had convictions for: 1) criminal
offences against property — 49 persons (73%);
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2) criminal offences against life or health — 6
persons (9%); 3) crimes and misdemeanours
related to drugs — 6 convicts (9%); 4) ‘other
criminal offences’ (i.e. those not disclosed in
the statistical data of the State Judicial Admin-
istration) — 4 persons (6%); 5) criminal offences
against sexual freedom or sexual inviolability
of a person — 1 perpetrator (1%); 6) crimes
and misdemeanours against traffic safety
and operation of transport — 1 convict (1%).

The  social —and role  characteristics
of the offender reveal the functions of the individ-
ual, determined by his or her position in the sys-
tem of existing social relations, belonging to a par-
ticular social group, interaction with other people
and organisations in various spheres of public
life (worker or employee, ordinary performer or
manager, able-bodied or disabled, unemployed,
etc.) This information characterises and deter-
mines the place and significance of a person in
society, which social roles they prefer and which
they ignore, and reveals their social or anti-so-
cial orientation (Dzhuzha, Vasylevych, Cherniei,
Cherniavskyi, 2020, p. 108).

An analysis of the statistical data of the State
Judicial Administration (on the composition
of those convicted under Part 3 of Article 190
of the Criminal Code of Ukraine in general in
the period from 2018 to 2022) (408 persons
were convicted during this period) (Judicial
power of Ukraine: official website, court.gov.ua)
has provided the following results of differentia-
tion of convicts according to the relevant crite-
ria related to the social and role characteristics
of a criminal offender:

1. The occupation of the convicted person
at the time of committing the criminal offence
under Part 3 of Article 190 of the CC of Ukraine:

1) able-bodied persons who did not have
an official place of employment and did not
study in any educational institution — 285 per-
sons (70 %)

2) workers — 33 convicts (8%);

3) persons classified by the State Judicial
Administration as ‘engaged in other occupa-
tions’ — 23 perpetrators (6%);

4) private entrepreneurs — 14 convicts (3%);

5) pensioners (including persons with disa-
bilities) — 13 perpetrators (3%);

6) persons held in penitentiary institutions
or in custody — 11 convicts (3%);

7) persons classified by the State Judicial
Administration as ‘other employees’ — 9 persons
(2%);

8) unemployed — 6 convicts (1%);

9) civil servants — 4 persons (1%);

10) employees of economic companies —
4 persons (1%);

11) military personnel —
(less than 1%);

3 persons

12) students of educational institutions — 2
convicts (less than 1 %);

13) teachers, academic staff — 1 perpetrator
(less than 1%).

It should be noted that the overwhelming
majority of the convicts committed the crime
under part 3 of article 190 of the Criminal Code
of Ukraine while sober — 394 persons (97%
of the total number of convicts).

Based on the above, we can formulate
the following criminological profile of a person
committing fraud on a large scale or through
illegal transactions using electronic computing
equipment: a male citizen of Ukraine aged 30 to
50 years, who has a complete secondary educa-
tion, has no previous convictions, is recognised
as able-bodied at the time of the crime, and is
not officially employed or enrolled in school.
The act of delinquent conduct is committed
alone, in a sober state.

It should be reminded that the results
obtained enable to form a unified portrait
ofacriminal offender who commits one of the fol-
lowing socially dangerous acts:

1) fraud committed on a large scale;

2) fraud committed through illegal transac-
tions with the use of electronic computers.

In order to identify the person who commits
the latter act of delinquent behaviour, we have
studied 110 court verdicts delivered between
2020 and 2022 against persons who committed
fraud through illegal transactions using elec-
tronic computing equipment.

Obviously, based on statistical data, a person
committing fraud through illegal transactions
using electronic computing equipment is usu-
ally a priori a Ukrainian citizen aged 30 to 50
(these trends are clearly visible, as, for example,
only 5 citizens of other states or stateless per-
sons committed a criminal offence under part 3
of Article 190 of the Criminal Law out of 408).

With regard to gender, the results
of the analysis of court verdicts reveal that in
most cases, the perpetrators of fraud committed
through illegal operations with the use of elec-
tronic computing equipment are men. Women
commit this act of delinquent behaviour almost
three times less frequently, which is generally in
line with the results obtained from the analysis
of official statistics on the commission of crimes
under Part 3 of Article 190 of the Criminal Code
of Ukraine.

The results of the analysis of court verdicts
demonstrate that the majority of perpetrators
of the crime under study had a basic secondary
or specialised secondary education.

It should be noted that these results also
fully coincide with the data provided in offi-
cial statistical reports. As noted above, over
the past five years, the majority of people who
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committed fraud through illegal transactions
using electronic computers had a complete sec-
ondary education, but since 2021 this trend has
changed somewhat — most criminal offenders
have a basic secondary education.

It should be emphasised that the analysis
of court decisions also reveals a socio-demo-
graphic feature of the offender committing
fraud through illegal transactions with the use
of electronic computing equipment, such as
the place of birth of the perpetrator. In particu-
lar, it has been established that most of those
convicted of this act of tortious conduct were
natives of cities.

3. Criminal and legal characteristics
of an offender committing fraud

As for the criminal law characteristics
of an offender who commits fraud through ille-
gal transactions using electronic computers, we
note that the results obtained from the analysis
of court decisions also coincide with the statis-
tical data analysed above. In particular, most
of the perpetrators of criminal offences had
no criminal record at the time of committing
the offence and acted alone.

In order to commit fraud, the offender
should have certain artistic abilities, since
the success of the criminal intent depends on
the ability of the offender to convince the victim
of the correctness of his/her behaviour and to
create trust.

According to L.V. Lefterov, cyber fraud is
a special category of crime that has changed
the concept and some principles of deception
and breach of trust. For example, a modern
cyber fraudster may lack acting skills, may not
show his/her behaviour at all, and may not have
developed verbal communication skills. Given
that the leading place among the stable psycho-
logical characteristics of a personality belongs
to motives, fraudsters, like cyber fraudsters, are
characterised by the desire for self-affirmation
at the socio-psychological level (associated with
the need to achieve recognition from the imme-
diate environment — family, friends, colleagues
at work, friends, acquaintances, work colleagues)
and at the individual level (related to the desire
to increase self-esteem and self-respect by per-
forming actions that, in the individual's opin-
ion, contribute to overcoming any psychological
weaknesses). No less typical for cybercriminals
are gaming motives inherent in persons who
commit crimes not only and not so much for
material gain, but rather for the sake of play
and risk, for the thrill of it. These motives are
quite evident in situations involving intellectual
confrontation and dexterity competitions, where
ingenuity, the ability to make the most of favour-
able circumstances and to make quick decisions
are required (Lefterov, 2018, p. 67).
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We partially agree with the above state-
ment. Indeed, as noted above, cyber fraudsters
are often motivated by gaming. However, in our
opinion, the presence of acting skills for per-
sons committing fraud through illegal transac-
tions using electronic computing equipment is
as important in achieving a criminal result as
for criminals committing other forms of fraud.
For example, if the criminal offender does not
have such qualities, it will be extremely difficult
for him/her to convince the victim of the need
to commit certain acts (the offender needs to
convince the victim that it is he/she who is
interested in their communication, and not vice
versa) (Shablystii, 2016, p. 114).

In terms of the social role of a criminal who
commits fraud through illegal operations with
the use of electronic computers, the results
of the analysis of court decisions show that most
criminal offenders did not have an official place
of employment at the time of committing this
socially dangerous act, which, again, fully coin-
cides with the trend obtained from the analy-
sis of statistical data (as a rule, the offender
under Part 3 of Art. 190 of the Criminal Code
of Ukraine has no official place of employment
or study at the time of the crime).

In the context of the study of the social role
of the offender, we would also add that most
of the persons convicted of committing a fraud
offence through illegal transactions using elec-
tronic computing equipment were unmarried.

4. Conclusions

Therefore, relying on the analysis
of the data of the State Judicial Administra-
tion (on the composition of those convicted
under Part 3 of Article 190 of the Criminal
Code of Ukraine for the period from 2018 to
2022), as well as materials of court decisions
entered into the Unified State Register of Court
Decisions (110 verdicts in cases related to
the commission of fraud by a person through
illegal transactions using electronic computing
equipment in the period from 2020 to 2022),
the following criminological portrait of a person
committing fraud through illegal transactions
using electronic computing equipment has been
established: a male citizen of Ukraine born in
the city, at the time of the criminal offence was
in the age range of 30 to 50 years, unmarried, has
a complete secondary education (since 2021,
the trend has changed slightly to basic second-
ary education), has no previous convictions, is
able-bodied, and does not have an official place
of work or study.

We consider the analysis of the main trends
in preventing fraud committed through illegal
transactions with the use of electronic comput-
ing equipment to be a promising area for further
research.
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THE FOLLOW-UP STAGE OF INVESTIGATION
OF CRIMINAL OFFENCES RELATED TO USING
INTERNET BANKING (PROBLEMATIC ISSUES)

Abstract. Purpose. The purpose of the article is to study the further stage of investigation
of criminal offences related to using Internet banking. Results. The article focuses on certain aspects
of investigation of criminal offences related to using Internet banking. The further stage of investigation
of relevant unlawful acts is studied. According to most scientists in criminalistics, the follow-up
stage of the investigation begins from the moment of serving a suspicion. We support this position, so
accordingly, all investigative (search) actions, covert investigative (search) actions and other procedural
actions, as well as search measures during the investigation of criminal offences related to using Internet
banking, will be considered in accordance with this division. There are a number of undoubtedly important
actions in the category of criminal proceedings under study that need to be implemented promptly
and efficiently. These include interrogation of a suspect to establish the mechanism and circumstances
of the offence, simultaneous interrogation of previously interrogated persons and a search. We have
studied these procedural actions and obtained certain tactical recommendations for their implementation.
In particular, the use of the following tactics: generating a suggestion of awareness of the authorised
person,; fast pace of interrogation; a factor of surprise; creating tension; presentation of material evidence;
using video recording. It was also found that in 63 % of cases during simultaneous interrogation between
the victim and the suspect, the latter fully or partially testified to the evidence he had previously denied.
Conclusions. The author distinguishes tactical search techniques, such as: removal of the suspect from
the place of search; involvement of the suspect in the procedural action; comparison of information
from the suspect's answers; use of technical means. Tactical techniques also include the way in which
information is exchanged between those conducting the search and the manner in which they behave.
Since the person being searched and his/her family members are psychologically unprepared to resist
the investigation, it is more difficult for them to hide their anxiety. Frequently, these persons do not have
enough time to use certain means of disguise or destroy the search items.

Key words: criminal offences, Internet banking, cybercrime, follow-up stage of investigation,
investigative (search) action, tactical technique.

1. Introduction

According to most scientists in criminal-
istics, the follow-up stage of the investigation
begins from the moment of serving a suspicion.
We support this position, so accordingly, all
investigative (search) actions, covert investi-
gative (search) actions and other procedural
actions, as well as search measures during
the investigation of criminal offences related to
using Internet banking, will be considered in
accordance with this division. There are a num-
ber of undoubtedly important actions in the cat-
egory of criminal proceedings under study that
need to be implemented promptly and effi-
ciently. These include interrogation of a suspect
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to establish the mechanism and circumstances
of the offence, simultaneous interrogation
of previously interrogated persons and a search.

An important contribution to the develop-
ment of the investigation of criminal offences
has been made by scientists such as Yu.P. Alenin,
V.P. Bakhin, V.K. Veselskyi, A.F. Volobuiey,
AV. Ishchenko, O.N. Kolesnichenko,
V. O. Konovalova, V. S. Kuzmichey, B. Ye. Luki-
anchykov, Ye. D. Lukianchykov, M. V. Saltevskyi,
R. L. Stepaniuk, V. V. Tishchenko, K. O. Chap-
lynskyi, Yu. M. Chornous, L. D. Udalova, V. Yu.
Shepitko, and others. However, our study spec-
ifies certain positions of the follow-up stage
of investigation in criminal proceedings of this

© V. Sysoliatin, 2023



6/2023
CRIMINAL LAW

category, with due regard to the current forensic
practice and viewpoints of scholars.

The purpose of the article is to study the fur-
ther stage of investigation of criminal offences
related to using Internet banking.

2. Stages of investigation of criminal
offences related to using Internet banking

According to O. M. Dufeniuk, the follow-up
stage of the investigation begins when a set
of primary and urgent investigative (search)
actions is performed after the information is
entered into the URPTT and the pre-trial inves-
tigation is commenced. Depending on the results
obtained during urgent investigative (search)
actions, two lines of investigation can be dis-
tinguished. With regard to the first line, when
an unlawful act is detected and the offender
is identified, the author argues that it covers
the adoption of a procedural decision — notifica-
tion of suspicion in accordance with Article 278
of the CPC, intensification of efforts to secure
evidence of the person's guilt; establishment
of the circumstances of the criminal offence, in
particular those which mitigate or aggravate
liability; application of measures to ensure crim-
inal proceedings, in particular, the choice of pre-
ventive measures; CISA. Regarding the second
line (in cases where the criminal offence is not
detected), the researcher notes that it is charac-
terised by intensified efforts to find forensically
relevant information about the event and its
participants, collecting and examining the evi-
dence already found, verifying the versions put
forward, etc. In conclusion, O.M. Dufeniuk
emphasises that in this case it is typical to
conduct repeated and additional investigative
(search) actions, give instructions to opera-
tional units, send requests to enterprises, insti-
tutions and organisations, conduct CISA (Pri-
akhin, 2016, p. 512).

With regard to the follow-up stage
of the investigation, A.F. Volobuiev makes
the following statements. In particular,
the author argues that this stage begins from
the moment a person is notified of suspicion
of committing an unlawful act. Moreover,
the main tasks of this stage of the investiga-
tion are as follows: "...1) formation of a system
of evidence to accuse a person of committing
a crime (to be reflected in the indictment);
2) identification of all accomplices to the crime
and collection of evidence for their prosecution;
3) ensuring compensation for damages, collec-
tion of information about the identity of the sus-
pect”. In addition, the researcher argues that
each individual investigation methodology
at this stage considers typical investigative
situations and sets of investigative and search
actions that correspond to them. According to
A.F. Volobuiev, typical investigative situations

are determined by the position taken by a per-
son who has been notified of suspicion of com-
mitting a criminal offence (Volobuiev, Stepa-
niuk, Maliarova, 2018).

With regard to the category of crimi-
nal proceedings under study, D.V. Pashnev
and M.G. Shcherbakovskyi most accurately
formulated the necessary procedural steps
of the follow-up stage of investigation. The
authors make the following list: "...searches for
the purpose of seizure of computer equipment
used to commit the offence (in case of indirect
network access to a computer by the offender),
as well as computer data storage devices
obtained as a result of the offence: paper print-
outs, hard drives of system units, CDs, flash
memory; appointment of a computer-technical
examination after detection of the listed objects
and their inspection; an important means of ver-
ifying and confirming the testimony of a suspect
is to conduct an investigative experiment with
his/her participation; the purpose thereof is to
confirm that the person has professional skills
in working with computer facilities, program-
ming and the skill to make unauthorised access,
to check the possibility of making unauthorised
access in a certain way or with the help of cer-
tain means; investigative experiment at a cer-
tain place is conducted to confirm the presence
of a person in acertain place related to the prepa-
ration and commission of a crime or conceal-
ment of its traces; interrogation of witnesses,
in particular those indicated by the suspect to
verify his testimony" (Volobuiev, Stepaniuk,
Maliarova, 2018).

We will consider each of them individually.
In particular, during the interrogation of a sus-
pect, according to A. I. Kuntyi, the following cir-
cumstances should be established: "... 1) where
and who he/she works for; 2) what computer
information he/she has access to, what opera-
tions with information he/she is entitled to per-
form; 3) what is his/her level of training as a pro-
grammer, experience in creating programs, what
programming languages he/she knows; 4) what
identification codes and passwords are assigned
to him/her; 5) what types of software he/she has
access to; 6) what operations he/she performed
during the investigated time; 7) from what source
or from whom he/she learned about the infor-
mation stored on the computer; 8) from whom
information about computer information security
measures was received, what methods were used
to overcome them; 9) how the unlawful access was
made, what means were used for this purpose; 10)
to whom the information was transferred, for what
purpose; 11) what was the purpose of the crime,
what material benefit was received for it; 12)
how traces of unlawful access to the computer
were destroyed; 13) how often unlawful access
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to computer information was committed; 14)
who assisted the suspect in committing the crime
and how" (Priakhin, 2016).

3. Tactical methods of interrogation
of a suspect during the investigation of crimi-
nal offences related to using Internet banking

Regarding the tactical techniques of interro-
gating a suspect, we support the group of schol-
ars who argue that they are chosen depending
on the investigative situation: the authorised
person may use the presentation of evidence,
the announcement of the testimony of other
persons, methods of persuasion, and the ask-
ing of detailed, reminiscent, controlling ques-
tions, etc. In addition, the authors note that in
cases where a suspect gives truthful testimony,
the investigator's task is to clarify this informa-
tion, provide maximum detail, etc. If the suspect
gives false testimony, the researchers emphasise
the need to take measures to expose the lie: "
explain the provisions of the criminal procedure
legislation on mitigating circumstances, detail
that person's testimony, conduct repeated inter-
rogations on the same circumstances, present
written and material evidence: documents drawn
up by him/her, expert opinions, acts of documen-
tary audits, testimony of witnesses, other persons,
etc." (Yefimov, Pavlova, Chuchko, 2022, p. 148).

With regard to the specifics of work in bank-
ing institutions, we support V.V. Kornienko
and V.I. Strelianyi's perspective that an author-
ised person should consider the specifics of vol-
untary participation of bank employees in com-
mitting economic crimes related to banking
operations. The authors emphasise that in this
case it is inappropriate to involve persons sus-
pected of involvement in a criminal offence in
investigative (search) actions until all the nec-
essary evidence of his or her guilt is collected
and analysed. According to scholars, interro-
gation of a person as a suspect plays the most
important role at this stage. Moreover, it is nec-
essary to ensure comprehensive and thorough
preparation for the interrogation, during which
to collect complete information about the bank
employee's involvement in the commission
of a criminal offence (Korniienko, Strelianyi,
2015, p. 67).

The analysis of the respondents’ survey
reveals that during the investigation of crim-
inal offences related to using Internet bank-
ing, they see the need and possibility of using
the following tactics: generating a suggestion
of the authorised person's awareness — 89%;
fast pace of interrogation — 56%; a factor of sur-
prise — 57%; creating tension — 69%; presenta-
tion of material evidence — 33%; use of video
recording — 45%.

The study of criminal proceedings reveals
that in order to eliminate discrepancies in
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the testimony of victims, witnesses and suspects
in the studied category of criminal proceedings,
in 23% of cases, two or more persons were inter-
rogated simultaneously.

With regard to this procedural action, we
support the position of the group of researchers
who argue that it is advisable to conduct it in
the following cases: "... 1) if a person who gives
truthful testimony has influence on another
and is able to facilitate a change in his/her
position during the simultaneous interroga-
tion; 2) between persons, one of whom gives
truthful testimony and the other is honestly
mistaken about it due to certain circumstances;
3) between a suspect who provides truthful
testimony and a witness who, in the opinion
of the authorised person, provides deliberately
false testimony” (Yefimov, Pavlova, Chuchko,
2022, p. 151).

The analysis of forensic practice materi-
als suggests that simultaneous interrogation
of previously interrogated persons has been con-
ducted: between the suspect and the victim —
in 91% of cases; between the suspect and wit-
nesses — in 2%; between suspects — in 7%.

A review of criminal proceedings reveals
that in 63% of cases, during the procedural
action between the victim and the suspect,
the latter fully or partially testified to evidence
that he had previously denied.

With regard to the search in the studied
category of criminal proceedings, we sup-
port the perspective of 1.0. Kovalenko, who
highlights a number of specificities during
the search. The author argues that, first of all,
attention should be paid to the computer equip-
ment located in the premises, as well as to
the state of the Internet network, and that port-
able USB flash drives, including those that are
disguised, should be searched for when inspect-
ing the premises. The researcher emphasises
that it is of great importance to find a mobile
phone or tablet at the place of search, as they
can usually contain very important information
that will serve to quickly investigate an unlaw-
ful act. In addition, the scientist emphasises
that the equipment must be properly packed
and sealed before seizure, and it is also impor-
tant to disconnect it from the power supply
before entering the premises, which will make
it impossible to quickly destroy the informa-
tion stored on electronic media. As an exam-
ple, 1. O. Kovalenko observes that attackers
can destroy any electronic medium in a matter
of seconds using a microwave oven. The author
concludes that the type of unlawful act under
study differs significantly from others in that
its main feature is the use of the World Wide
Web with the involvement of electronic means
(Kovalenko, 2019, p. 117).
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A. I Kuntii distinguishes the following
characteristics of a search related to computer
equipment: "...1) the use of the principle of sud-
denness when arriving and entering the premises
where the search will be conducted or where
the computer equipment to be searched is
located; 2) the object of the search is not only
a technical device or material medium of com-
puter information, which may be a computer
hard drive, floppy disk, optical disc, flash card,
etc., but also the information stored on them,
which is, in fact, the main object of search
and seizure in order to establish the circum-
stances of the computer crime; 3) the place
of the investigative action in this case will be not
just the premises where the carrier of computer
information is located, but the premises, techni-
cal means and information array of a particular
computer object; 4) seizure of computer objects
containing information data may be carried out
in different ways. Data storage media or even
the entire computer system or its individual
parts may be seized if the data cannot be accessed
for copying or studying on other equipment.
Recovery of such data requires special software,
sometimes additional equipment, and the recov-
ery process can take a long time. In these cases, it
is not advisable to actually examine the software
product during the search or seizure. Under cer-
tain circumstances, it may be acceptable to seize
data by copying it to separate storage media.
In such cases, special measures should be taken
to ensure the integrity and safety of the seized
data, and the media used for copying should
not contain any information. It is not advisable
to copy the seized information onto media con-
taining information relevant to the case, even
if this information is identical or contains frag-
ments of the information to be seized. Conditions
and guarantees must be created to ensure that
the copy is identical to the original at the time
of the search or seizure and that it is securely
stored throughout the investigation; 5) impossi-
bility of using metal detectors or X-ray machines
in the process of searching for caches with mag-
netic media, as their use may lead to the destruc-
tion of information on these media; 6) the need to
promptly analyse a large amount of information
found during the search in order to establish its
value for the pre-trial investigation; 7) conduct-
ing a search only on one or more computers that
are part of a local computer network" (Priakhin,
2016).

According to some scholars, after arriving
at the place of search, the authorised person
shall offer the person to hand over the items
provided for by the investigating judge's deci-
sion, as well as other items that have been
withdrawn from civilian circulation or illegally
obtained. At the initial stage of the search, it is
important to establish psychological contact,
which is achieved through mutual perception
of the parties and the exchange of both verbal

and non-verbal information. Such contact can
be initiated, for example, when the investiga-
tor offers to hand over the searched objects
before the search, arguing that it is undesir-
able for children to see the search scene when
they return from school. Even if the answer is
negative, this step can be the basis for further
contact. If the person being searched is stiff,
arrogant or aggressive, you can try to ease their
anxiety by talking about family relationships,
health (Kazmirenko, 2007, p. 148).

In O. Musiienko’s opinion, the effec-
tiveness of a search increases in cases where
the fact of criminal proceedings is unknown
to the offenders. In this case, the conduct
of searches is sudden for them. One of the tasks
of a search is to find and seize stolen property:
goods obtained in shops and commercial enter-
prises by criminal means under a sale and pur-
chase agreement; agricultural products, cash,
etc. A review of investigative practice reveals
that timely searches to identify seized prop-
erty enabled not only compensation for mate-
rial damage but also new evidence. In addition
to these objects, documents and items used to
prepare and commit the crime are also subject
to search. Such objects may include: documents
that were used to commit fraudulent actions
to obtain funds, items that were used to forge
documents, forged or stolen seals and stamps;
all other items and documents that can serve
as means to establish the truth in the case (let-
ters, photographs, private records, receipts)
(Musiienko, 2009, p. 129).

With regard to tactical search techniques, we
support the opinion of a group of authors who
have identified the most effective ones, such as:
removal of the suspect from the place of search;
involvement of the suspect in the procedural
action; comparison of information from the sus-
pect's answers; use of technical means. Tactical
techniques also include the way in which infor-
mation is exchanged between those conduct-
ing the search and the manner in which they
behave. Since the person being searched and his/
her family members are psychologically unpre-
pared to resist the investigation, it is more dif-
ficult for them to hide their anxiety. Frequently,
these persons do not have enough time to use
certain means of disguise or destroy the search
items (Yefimov, Pavlova, Chuchko, 2022).

4. Conclusions

To sum up, the follow-up stage
of the investigation begins from the moment
of serving a suspicion. It is established that dur-
ing the investigation of criminal offences related
to using Internet banking, there are a number
of undoubtedly important actions in the cate-
gory of criminal proceedings under study that
need to be implemented promptly and effi-
ciently. These include interrogation of a suspect
to establish the mechanism and circumstances
of the offence, simultaneous interrogation
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of previously interrogated persons and a search.
We have studied these procedural actions
and obtained certain tactical recommendations
for their implementation. In particular, the use
of the following tactics: generating a sugges-
tion of awareness of the authorised person; fast
pace of interrogation; a factor of surprise; creat-
ing tension; presentation of material evidence;
using video recording. It was also found that in
63 % of cases during simultaneous interrogation
between the victim and the suspect, the latter
fully or partially testified to the evidence he had
previously denied.
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IO JIAJIBIINIA ETAII PO3CJIIJIYBAHHA KPUMIHAJIbHIX
ITPABOIIOPYIIEHD, ITOB’AI3AHUX 13 BUKOPUCTAHHAM
IHTEPHET-BAHKIHT'Y (IIPOBJIEMHI IIUTAHH?)

Anorauisi. Memoro crarTi € JOCJIKEHHS TIOIAJIBIIOTO eTany PO3CTilyBaHHs KPUMIHAIBHUX [PABO-
HOPYIIIeHb, IOB’I3aHUX 3 BUKOPUCTAHHSIM iHTepHeT-OaHKinTy. Pesyavmamu. HaykoBa crartst mpucBsiueHa
BUCBITJIEHHIO OKPEMUX ACTEKTIB PO3CJIilyBaHHS KPUMIHAIBHUX TIPABONOPYIIECHD, OB’ SI3aHNX 3 BUKOPHC-
TauHaM [HTepHeT-6aHKiHTy. J[0CIIKYETHCS MOAATBIINIA eTall PO3CJIIyBaHHST BU3HAYEHOI KaTeropii mpoTH-
MPaBHUX JAisIHb. 3a3HAYEHO, 1[0 MOAAJIBIINIA €Tan PO3CIIiIyBaHHsT TTOYMHAETHCS, K BBAKAE OLIBIIICTD ByUe-
HUX-KPUMIHATICTIB, 3 MOMEHTY Tpe sIBIEHHS MMi103pyu. Mu MATPUMyEMO 110 TIO3HILiT0, TOMY BifITIOBITHO
BCi cariai (Po3IIyKoBi) iil, HersiacHi cJriui (po3IIykoBi) il Ta iHIli mpolecyaibHi [ii, a TAaKOX PO3IIYKOBI
3aXOJ[H TIPH PO3CJIYBAHHI KPUMIHAJIBHIX TIPABONOPYILIEHb, [IOB'SI3aHNX 3 BUKOPUCTAHHIM iHTEPHET-0aH-
KiHTy, Oy1eMO PO3IJISIATH BIAIOBIAHO 40 BKazaHoro nogity. ITo gocmimKysaniil kaTeropii KpuMiHAIbHUX
[POBAIUKEHD € Psifi Ge33arepeyHo BaKJIMBUX JIil, sIKi HEOOXIHO IIBHIKO Ta e(peKTHBHO PEasli30BYBaTHU.
Cepen HUX HEOOXiTHO BUOKPEMUTH JIOTIUT MiI03PIOBAHOTO /TSI 3'SICYBAHHST MEXaHI3MY Ta 0OCTABIH BINHEH-
HSI IPOTHUIIPABHOTO TiHHS, OZIHOYACHUIA IOTUT paHiliie Z0MHUTaHuX ocib Ta 061yK. Busnadeni nmpomecyanbHi
il HamMu OyJIM OIIPAIIbOBAHI Ta OTPUMAJIH [IEBHI TAKTHYHI PEKOMEH/ALIIT CTOCOBHO iX MPOBEICHHSL. 30KpeMa,
3aCTOCOBYBAHHI TAaKNUX TAKTHYHUX MPUHOMIB: CTBOPEHHS YSIBIEHHS MPO iH(OPMOBAHICTh YIOBHOBAKEHOI
0co0M; MIBUAKUIT TEMIT IOMUTY; BUKOPHCTaHHsT (haKTOpa PAITOBOCTI; CTBOPEHHS HAIPYTH, IIPEl SIBJIEHHS
PEUOBHUX JIOKA3iB; 3aCTOCYBaHHS Bijieo3aruicy. TAaKOK BCTAaHOBJIEHO, 10 Y 63 % BUIaJIKaX I1i/] Yac POBE/IEHHST
OJIHOYACHOTO JIOMHTY MizK TIOTEPITIMM Ta MIZ03PIOBAHUM OCTaHHIN IOBHICTIO 260 YaCTKOBO 3aCBIIYUB CBIJl-
ueHHs, SIKi paHilie 3arepedysas. Bucnosxu. BUOKpeMJIeHO TakTUUHI puitoMu 00IITyKY, a came: BUTAJICHHS
MiI03PIOBAHOIO 3 MICII IPOBEIEHHS OOIIYKY; 3ay4eHHsI MiZ03PI0BAHOO 0 YYacTi B IIPOLeCyaIbHIl Aii;
sicTaBiieHHs iH(OPMAILiL, sIka MICTUTBCS Y BIIIIOBIAX 00ITYKYBAHOTO; 3aCTOCYBaHHS TeXHIYHUX 3ac00iB. [lo
TaKTHYHUX HPUAOMIB BIZIHOCUTHCS 1 crioci6 0OMiHy iH(OPMALIIEIO MisK THMU, XTO IIPOBOIUTD OOIIYK, | MaHe-
pa ixHboro moBopKeH . OCKITbKI 0OIIYKYBaHUIL, YIEeHH HOT0 ¢iM’T BUSBJISIIOTHCS IICHXOJIOTTYHO HETOTOBH-
MU JI0 TIPOTHZIT PO3CIILYBaHHIO, IM BasKue IPUXOBATH XBUJIOBaHHS. JacTo B 11X 0ci6 HEMA€ I0CTATHBO Yacy
JUIST BYKUTTSI THX UM {HITNX 3aC00IB MACKYBAHHST UH 3HUTIEHHS TIPEIMETIB TIOIIYKY.

KiouoBi cioBa: KpuMiHaJIbHI IPABONIOPYIIEHHS, IHTEPHET-OAHKIHT, KiOEP3IOUUHHICTD, HOAANBIIII
eTan po3cJiyBaHHs, cTiada (PO3IIYKOBA) /Iist, TAKTUYHITH TPIITOM.
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DESCRIPTION OF THE TARGET

OF ILLEGAL ENCROACHMENT IN THE COURSE

OF INVESTIGATION OF CRIMINAL OFFENCES
UNDER PART 5 OF ARTICLE 191 OF THE CRIMINAL
CODE OF UKRAINE

Abstract. Purpose. The purpose of the article is to study the specifics of the target of illegal
encroachment in the course of investigation of criminal offences under Part 5 of Article 191 of the Criminal
Code of Ukraine. Results. The article studies the specifics of the subject matter of criminal offences related
to misappropriation, embezzlement or acquisition of property by abuse of office committed by an organised
group. A comprehensive study of the national and international legal framework ratified by Ukraine
enables to analyse the conceptual framework regarding the target of illegal encroachment, property,
funds, electronic money, etc. On the basis of the scientific achievements of prominent criminologists
and experienced practitioners, the author characterises the target of the illegal encroachments as
property of economic entities of all forms of ownership, where a significant part is made up of cash
and non-cash funds in large and especially large amounts. It is proved that in criminal proceedings on
the facts of misappropriation, embezzlement or acquisition of property by abuse of office committed by
an organised group, a significant part of the budgetary funds is made up of budgetary funds, which have
been covered depending on the actor and purpose. The list of property which is nowadays more often
the target of illegal encroachments is provided, including: food, fuel, grain, timber products, construction
materials and equipment (sand, bricks, insulation, crane beams, etc.), printing equipment, precious metal
products, other movable and immovable property. Special attention is paid to military property that is
the target of illegal encroachment. Conclusions. It is concluded that in the course of pre-trial investigation
of misappropriation, embezzlement or acquisition of property by abuse of office committed by an organised
group, one of the key elements of forensic characterisation as the target of illegal encroachments is
characterised by the property of economic entities of all forms of ownership, where a significant part is
made up of cash and non-cash funds in large and especially large amounts.

Key words: criminal offences, misappropriation, embezzlement, abuse of office, organised group,
forensic characteristics, the target of the illegal encroachment, property, funds.

1. Introduction
Investigations into the misappropria-

of criminal offences investigation have been
made by prominent scholars, such as V.P. Bakhin,

tion, embezzlement or acquisition of property
through abuse of office committed by an organ-
ised group are especially grave crimes, mostly
causing damage on a particularly large scale
and being difficult to prove. In order to obtain
forensically significant information about
the criminal offence committed, it is important
to have complete information on the forensic
characteristics, an essential element of which is
the target of the illegal encroachment.
Significant contributions and important
scientific achievements in the methodology

© R. Yaroshenko, 2023

V.D. Bernaz, V.K. Veselskyi, A.F. Volobuiey,
V.H. Honcharenko, A. V. Ishchenko,
N.S. Karpov, V.O. Konovalova, V.S. Kuz-
michov, V.K. Lysychenko, Ye.D. Lukianchykov,
V.H. Lukashevych, L.M. Loboiko, Ye.I. Maka-
renko, H.A. Matusovskyi, M.V. Saltevskyi,
V.M. Tertyshnyk, V.Yu. Shepitko, K.O. Chap-
lynskyi, and many others. However, the spe-
cifics of the target of illegal encroachments on
the facts of misappropriation, embezzlement or
acquisition of property through abuse of office
committed by an organised group require fur-
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ther study to meet the current needs of forensic
practice.

The purpose of the article is to study the spe-
cifics of the target of the illegal encroachment in
the course of investigation of criminal offences
under Part 5 of Article 191 of the Criminal Code
of Ukraine.

2. The content of unlawful encroachment in
the course of investigation of criminal offences
under Part 5 of Article 191 of the Criminal
Code of Ukraine

As is known, in the forensic sense, the target
has a broader characteristic than in the criminal
law sense. Therefore, we will analyse this issue
in more detail.

From the criminal law perspective,
the target in Article 191 of the Criminal Code
of Ukraine is only such property that was
entrusted to the perpetrator or was in his/
her legal custody, i.e., that which was legally
owned and in respect of which he/she exercised
the authority to dispose of, manage, deliver,
use or store, etc. Therefore, when committing
a crime under Article 191 of the CC of Ukraine,
the perpetrator uses the powers (authorities)
available to him/her in relation to the tar-
get object. It is this feature that distinguishes
the analysed crime from other property offences
(in particular, theft), in which the perpetrator
is not involved in the property at all or has only
access to it by the nature of work, or is entrusted
with the protection of this property, or it is
transferred to him/her for use in the production
process (Azarov, Hryshchuk, Savchenko, 2016).

In addition, scholars clarify this concept
and define the target as someone else's prop-
erty that was entrusted to the perpetrator or
was in his/her control, or in respect of which
the person had certain powers, the value
of which should exceed 0.2 tax-free minimum
incomes (tax social benefit) (Marmura, 2019).
Otherwise, the theft of another's property is
considered small-scale if the value of such prop-
erty at the time of the offence does not exceed
0.2 times the tax-free minimum income, as reg-
ulated by Article 51 of the Code of Administra-
tive Offences (Code of Ukraine on Administra-
tive Offenses, 1984).

Analysing  the criminological litera-
ture, we agree with the scientific perspective
of A.FE. Volobuiev. The scholar emphasises
that the definition of the target of criminal
offences in the theory of criminal law includes
any thing of the material world, with certain
features of which the criminal law associates
the presence of a specific criminal offence in
the actions of a person, and applies only to cases
where the target of criminal offences is indi-
cated directly in the disposition of the article
of the Criminal Code of Ukraine. The target
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of embezzlement is property, including money,
material assets and other things. From the foren-
sic point of view, information about the charac-
teristics of the target of theft is of fundamental
importance for the investigation of offences.
This is due to the fact that the specific features
of the object of theft are naturally related to
the specifics of the conditions of committing
unlawful acts and other elements of their mech-
anism (Volobuiev, 2000).

Therefore, the Dictionary of the Ukrain-
ian language defines property as things that
belong to someone on the basis of property
rights (Dictionary of the Ukrainian language,
2005). The Legal Encyclopedia defines it as
objects of the material world owned by a party
to the legal relations (individual, legal entity,
state, territorial community, Ukrainian people),
including: a single thing, a set of things, prop-
erty rights and obligations, money and securi-
ties, as well as property rights to them (Shem-
shuchenko, 2001).

According to Article 190 of the Civil Code:
"1. Property as a special object is a separate
thing, a set of things, as well as property rights
and obligations. 2. Property rightsare anon-con-
sumable thing. Property rights are recognised as
real rights" (Civil Code of Ukraine, 2003).

Furthermore, international law, in particu-
lar, the United Nations Convention against
Transnational Organised Crime, regulates
a broader concept and defines property as
any assets, tangible or intangible, movable or
immovable, whether embodied in things or in
rights, and legal documents or assets evidencing
ownership of or interest in such assets (United
Nations Convention against Transnational
Organized Crime, 2004).

Following the results of the survey of prac-
titioners and the analysis of forensic practice,
the following are more often the targets
of illegal encroachments: food, fuel, grain, tim-
ber products, construction materials and equip-
ment (sand, bricks, insulation, crane beams,
etc.), printing equipment, precious metal prod-
ucts, other movable and immovable property.
Unfortunately, there are cases when the sub-
ject of unlawful encroachment is the property
of the Ministry of Defence of Ukraine, in par-
ticular, components for air defence missile
systems and artillery systems, tank engines,
engines for armoured vehicles, etc.

Summarising the materials of the Unified
State Register of Court Decisions, we found
that in 42.4% of cases the target of unlawful
encroachment is property; in 67.6% — funds,
of which about 88.1% are in non-cash form.

The current legislation, such as the Law
of Ukraine "On Banksand Banking"and the Civil
Code of Ukraine, defines funds as money in
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national or foreign currency or its equivalent
(Law of Ukraine On Banks and Banking Activ-
ity, 2000). The Law of Ukraine "On currency
and currency transactions” regulates the value
of the national currency (hryvnia) and foreign
currency (On currency and currency trans-
actions: Law of Ukraine, 2018) in the form
of banknotes, coins, and electronic money.

3. The target of illegal encroachment in
the course of investigation of criminal offences
under Part 5 of Article 191 of the Criminal
Code of Ukraine

Undoubtedly, the most common form of pay-
ment is non-cash. Based on the analysis of the con-
cept of "electronic money in the banking sector”,
V. D. Nykyforchuk identifies the necessary ele-
ments from which the terminological component
is built, namely: 1) have a monetary value, which
is a claim to the issuer; 2) are stored electronically
on a technical device, in particular, a magnetic
device; 3) information and telecommunication
networks, in particular the Internet, are used
to transmit electronic code signals of electronic
payments between banks; 4) they are used to
receive funds for the purpose of payment trans-
actions; 5) they are issued after receiving funds
in the amount not less than the electronic mon-
etary value; 6) they are accepted by an individual
or legal entity that is not an institution that issues
electronic money. Therefore, the term "electronic
money in the banking sector" should be inter-
preted as monetary value stored in electronic
form for the purpose of payment transactions
and accepted by an individual or legal entity that
is not an institution that issues electronic money.
Electronic money is a certain sequence of num-
bers that symbolise banknotes and coins, and this
is the only information content. They can be used
to make payments, settlements, and purchase
goods and services in real time using remote bank
account management tools — a computer, tele-
phone, mobile radio, bank and plastic cards, etc.
connected to the Internet (Nykyforchuk, 2018).

It should be noted that the target of ille-
gal encroachment is the funds of enterprises
and organisations of all forms of owner-
ship, with a significant part being budgetary
funds. Due to the existing specific features in
the distribution and use of budget funds of dif-
ferent levels, M.A. Hohoretskyi, O.0. Vakulik
and D.B. Serhieieva, depending on the actor
and purpose, divide them into the following
groups:

1) Distributive funds:

a) funds intended for further distribution
among different levels of budgets, budget man-
agers and recipients;

b) credit funds intended for the allocation
of financial assistance or compensation from

the budget;

2) Internal funds intended for direct
expenditure for the needs of a state body, enter-
prise, institution or organisation whose main
activity is carried out at the expense of the state
and/or local budget;

3) Reserve funds, i.e. funds of the reserve
fund of the respective budget created to finance
unforeseen expenses;

4) Free budget funds (free balance of funds
formed at the beginning of the budget year;
budget revenues additionally received in
the course of its implementation; amounts
of excess of revenues over expenditures);

5) Component earmarked funds allocated
from the state or local budget to state non-budg-
etary institutions, as well as enterprises, institu-
tions and organisations of non-state ownership in
the form of targeted financial assistance, budgetary
compensation or to finance certain programmes
(Pohoretskyi, Vakulik, Serhieieva, 2014).

The following example of criminal proceed-
ings under Part 5 of Article 191 of the Criminal
Code and Part 2 of Article 366 of the Crimi-
nal Code demonstrates the misappropriation
of funds from the local budget. Thus, PER-
SON 10, being from 31.08.2016 to 06.02.2018
in the position of director of LLC "IC
FLAGMAN", constantly holding a position
at the enterprise related to the performance
of organisational, administrative and eco-
nomic functions, that is, according to Part 3
of Article 18 of the Criminal Code of Ukraine, as
an official, he took possession of another's prop-
erty of the Horky Village Council by abusing
his official position in a particularly large scale,
namely, funds totalling UAH 3,056,244.92.

On 19.06.2017, the Horky Village Coun-
cil (the Customer), represented by the village
head PERSON_11, and LLC " IC FLAGMAN"
(the Contractor), represented by the direc-
tor PERSON_ 10, entered into a contract No.
1, the subject matter of which is the recon-
struction of the kindergarten building with
the installation of an autonomous boiler room.
Subsequently, in the period from 06.12.2017
to 22.12.2017, the exact time has not been
established, the director of LLC " IC FLAG-
MAN" PERSON 10 had a criminal intent
aimed at issuing knowingly false official docu-
ments — acts of acceptance of completed con-
struction works (form KB-2v) and certificates
of the cost of completed construction works
and expenses (form KB-3), which contained
knowingly false information about the amount
of construction work actually performed, with
the aim of further illegal conversion of other
people's property in favour of other persons
using the official's official position contrary to
the interests of the service, namely: money from
the local budget of the territorial community
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of Horky village, Dniprovskyi district, repre-
sented by the Horky Village Council (Verdict
of the Industrial District Court of Dnipropet-
rovsk, 2019).

4. Conclusions.

Therefore, in the course of pre-trial inves-
tigation of misappropriation, embezzlement or
acquisition of property by abuse of office com-
mitted by an organised group, one of the key
elements of forensic characterisation as the tar-
get of illegal encroachments is characterised by
the property of economic entities of all forms
of ownership, where a significant part is made
up of cash and non-cash funds in large and espe-
cially large amounts.
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XAPARTEPUCTUKA ITPEAMETA ITIPOTHUITPABHOTO ITIOCATAHHA
HITYAC PO3CJIAYBAHHS KPUMIHAJIDHUX ITPABOITOPYIIEHD,
KBAJI®IKOBAHUX 3A 4. 5 CT. 191 KK YKPAIHI

Anorauis. Memoro ctarti € locaiuTi cnerdiky 1npegmMeTa NPOTUIPABHOTO MOCATAHHS T1i/ 4ac Po3-
CJlijlyBaHHsI KPUMiHAIBHUX MTPaBOTIOPYIieHb, KBaxidikoBanux 3a 4. 5 cr. 191 KK Ykpaiuu. Pesyavma-
mu. Y HAyKOBill CTATTi AOCTIKeHO crenndiky TpeaMeTa KpUMiHATBHIX MPAaBOMOPYIIEeHb, OB S3aHNX
i3 TIPUBJIACHEHHSIM, PO3TPATOK MaiiHa ab0 3aBOJIOJIHHS HUM ILISIXOM 3JIOBKUBAHHS CJIyKOOBUM CTa-
HOBHUIIIEM, YYMHEHOTO OPTaHi30BAHOIO IPYMNOI0. [PYHTOBHUM BUBYEHHSIM BiTIYYM3HIHOI T MiXKHAPOIHOT
HOPMaTUBHO-TIPaBOBOI 6a3u, paTudikoBaHoi YKpaiHow, GyJI10 MPoaHaIi30BaHO TTOHATIHHIN armapar o0
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IpeJIMeTy MPOTUIIPABHOTO MOCATAHHS, MaliHa, KOIITIB, eJIeKTPOHHUX TPoIieil To1o. BpaxoByioun HayKo-
Bi Hazbanusg BUAATHUX KPUMIHAMICTIB Ta JOCBIYEHUX NPAKTHMYHKX CIIBPOOITHUKIB OXapaKTepU30BaHO
[peIMeT MPOTUIIPABHIX MOCSTAaHb SIK MAIHO Cy0'€KTIB rOCIIOfapioBatHsl BCiX OPM BJIACHOCTI, [ 3HAYHY
YaCTHHY CKJIAI0Th KOIITH B TOTIBKOBIH Ta 6€3roTiBKOBiiT (hopMax, B BEJTNKIX Ta 0COOIMBO BEJIMKUX PO3-
mipax. JIoBe/eHo, 110 Y KPUMiHAIbHUX POBA/KEHHSIX 3a (haKTaMK IPUBJIACHEHHS], PO3TpaT MaifHa abo
3aBOJIOJIIHHS HUM ILJISIXOM 3JIOBKMBAHHS CJIY;KOOBUM CTAHOBUIIEM, YUMHEHOTO OPraHi30BAHOI TPYIIOH,
BaroMy YacTHHY CKJIaal0Th GI0IKETHI KOIITH, SIKi 6YJI0 BUCBITJIEHO 3a/1€5KHO Bijt cy0’€KTa i MpU3HAYEHHS.
Hapnano nepestik maiita, sike B yMOBaX CbOTOJIEHHS YACTIIIIE CTAHOBUTB TIPEAMET IPOTUIIPABHUX MOCSTAHb,
CcepeJl SIKOTO: TIPOJLYKTH XapuyBaHHSI, IAJIMBO, 3ePHO, JICONPOAYKIList, OyiBHIYI MaTepianu Ta 00/ [HAHHS
(TicoK, 1eriia, yTemmoBay, maKpaHoBi GagKy TOIIO), THIOrpadchbke obIaHaAH s, BUPOOH i3 JOPOTOIIiH-
HUX MeTaJiB, iHIle pyxoMe Ta HepyxoMme MaitHo. OKpeMy yBary IpH/iieHO MaifHy BiliChKOBOTO TTPHU3HA-
UEHHSI, SIKE CTAHOBUTD [IPE/IMET IPOTUIIPABHOIO HOCsIraHHst. Buctosxu. 3pobiieHo BUCHOBOK, IO Iijl 4ac
JIOCY/IOBOTO PO3CJI/TyBaHHSI IPUBJIACHEHHSI, PO3TPATH MaiiHa ab0 3aBOJIOIHHSI HIM IILJISIXOM 3JI0BKIBaH-
HsI CIIysKOOBUM CTAHOBHUIIEM, YUMHEHOTO OPraHi30BaHO TPYIIO0, OIUH i3 KJIFOUOBUX €JIEMEHTIB KpUMiHa-
JICTUYHOI XapaKTEPUCTUKK K TIPEAMET IIPOTHIPABHUX TOCATaHb XapaKTEPU3YEThCA MaiitHOM Cy0’eKTiB
TOCTO/IAPIOBAHHS BCiX (POPM BJIACHOCTI, Jie 3HAUHY YaCTHHY CKJIA/Al0Th KOIITH B TOTIBKOBiiT Ta 6e3roTiB-
KOBiiT popMax, B BETUKIX Ta OCOOIMBO BEMTMKUX PO3MIipax.

KmouoBi cioBa: KpuMiHaJIbHI NTPABOIOPYIIEHHS, TIPUBJIACHEHHS, PO3TpaTa MaiHa, 3JI0BKUBAHHS
€J1yk00BIM CTAHOBKIIEM, OPraHi30BaHa TPYIIA, KPUMIHATICTHYHA XapaKTEPUCTHKA, IPE/IMET POTUIPAB-
HOTO MOCSTaHHsI, MAITHO, KOIITH.
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THE ROLE AND PLACE OF ATTORNEYS
AMONG ACTORS OF GENERAL SOCIAL
CRIME PREVENTION

Abstract. Purpose. The purpose of the article is to prove the need for more efficient use of the potential
legal capabilities of attorneys-at-law in the context of general social crime prevention. Results. Relying
on the content of general social crime prevention, the article identifies the potential legal capabilities
of an attorney-at-law in counteracting criminal offences among the relevant actors of this type
of criminological activity. It is established that, acting as a defender of the rights, freedoms and legitimate
interests of individuals in criminal proceedings, an attorney-at-law is objectively forced to take a set
of measures aimed at identifying and eliminating the deterministic set of causes and conditions which
contribute to the commission of specific crimes which are subject to criminal proceedings and which are
ultimately assessed in a court decision regarding the guilt, degree of public danger, existence of mitigating
or aggravating circumstances of a person whose interests are at stake. Moreover, in the context of general
social prevention of criminal offences, it is established that an attorney-at-law, primarily as a participant
to criminal proceedings, should focus on the determinants of crime which have a socio-economic, cultural,
educational and other similar social origin, and take appropriate actions to block, neutralise, eliminate,
ete., using the measures provided for by the criminal procedure legislation of Ukraine. In addition, as
the results of this study have shown, the effectiveness of criminological activities of attorneys-at-law
in this area of crime prevention is affected by a number of circumstances, which in this work include
the following 1) the absence in the Law of Ukraine ‘On the Bar and Practice of Law’ of a direct and clear
legal obligation for these participants in criminal proceedings to identify the determinants which have
contributed to the commission of a criminal offence by suspects and other defendants; 2) conflict between
the provisions of this legislative instrument and the Criminal Procedure Code of Ukraine, which define
the principles of criminal proceedings and the activities of advocates; 3) legal insecurity and gaps
related to the implementation by advocates in practice of the principles of equality and competitiveness
of the parties in criminal proceedings; etc. Conclusions. The review of regulatory and doctrinal sources,
this article states that without improving the legal framework for the activities of an attorney-at-law, it is
exceptionally problematic to enhance his/her role and place among the actors of general social prevention
of criminal offences and, in general, the effectiveness of the criminological component in the criminal
procedure of Ukraine.

Key words: attorney-at-law; criminal offence prevention actor; general social prevention; criminal
proceedings; subject matter of proving; principles of criminal proceedings; determinants of crime.

1. Introduction

Following the scientific approaches, it
should be noted that general social prevention
includes general social and special criminolog-
ical components. Given that the subject matter
of this study is general social crime prevention
performed by attorneys-at-law, it is undoubt-
edly worthwhile to base their activities on
the content of this type of criminological crime
prevention.

Scientific research defines general social
crime prevention as a complex of promising
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socio-economic, cultural and educational meas-
ures aimed at further development and improve-
ment of social relations and at the same time
elimination or neutralisation of the determi-
nants of this socially dangerous phenomenon
(Danshyn, 2003, pp. 95-96).

For its part, practice suggests that general
social crime prevention in general (without
determining the impact of individual crime pre-
vention actors) realises the anti-crime poten-
tial of society and its institutions. Moreover,
the specifics of the transitional period, includ-
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ing martial law, currently underway in Ukraine,
are such that crises, disproportions and other
negative phenomena that determine crime are
more noticeable in various sectors of public life
than circumstances that constantly counteract
it (Kalman, 2010).

According to some researchers analysing
the definition and content of legal socialisation
of an individual, it can be stated that this activity
is a special process of not unidirectional influ-
ence of society on an individual but interaction
between them, as well as all structural elements
of human nature (Dzoban, Manuilov, 2009).

Therefore, in O.M. Dzhuzha’s opinion, it is
impossible to interpret general social crime pre-
vention within the same concepts and dimen-
sions in the current conditions, especially given
the current determinants of crime in Ukraine
(Kolb, Novosad, 2017: pp. 169-178).

Obviously, this does not mean that
the relevant type of general crime prevention
has become impossible or incorrect due to
the fact that crime is a direct and very serious
threat to national security (Lytvak, 1997), so
the importance and role of prevention under
consideration for attorneys-at-law is crucial.

By relying on the above, it can be stated
that general social crime prevention should
be the basis for the criminological activities
of attorneys-at-law in Ukraine.

Given the above and the current crimi-
nologically significant crime rates in Ukraine
(Batyrhareieva, Babenko, 2020, pp. 39-54),
the purpose of the article is to prove the need for
more eflicient use of the potential legal capabili-
ties of attorneys-at-law in the context of general
social crime prevention.

On the other hand, the main objective
of this work is to clarify the role and place
of an attorney-at-law among the actors of gen-
eral social crime prevention, with due regard
for his/her legal status as a participant to crim-
inal proceedings.

The literature review has deter-
mined that the following scholars are
quite actively and substantively deal with
the issues of preventive activities of the rele-
vant actors: V.S. Batyrgareieva, Yu.V. Baulin,
V.V. Vasylevych, A.A. Vozniuk, V.V. Holina,
B.M. Holovkin, O.M. Dzhuzha, V.M. Dremin,
O.H. Kolb, O.M. Kostenko, V.Ya. Konopelskyi,
V.A. Myslyvyi, D.M. Tychyna, V.O. Tuliakov,
V.I. Shakun, and others.

However, it should be noted that in the con-
text of the subject matter of the present scien-
tific article, this issue has been poorly studied
at the doctrinal level that is decisive in choosing
the topic of this work, and thus determines its
relevance and theoretical and practical signifi-
cance.

2. General social crime prevention with
the participation of attorneys-at-law

The results of the present study suggest
that the content of general social crime preven-
tion, including the legal capabilities of attor-
neys-at-law in criminal proceedings, is that its
implementation reduces social contradictions
and criminal confrontation between different
segments of the population, as well as reduces
unemployment and improves living standards,
and also generally allows for an effective impact
on the process of eliminating, blocking, neu-
tralising, etc. the determinants which contrib-
uted to the commission of a particular criminal
offence.

Moreover, practice proves that the general
social crime prevention with the participa-
tion of attorneys-at-law covers a wide range
of spheres of life of Ukrainian society. For
example, in the economic sector, it encourages
the development of production on the basis
of modern technologies, the implementation
of a well-thought-out structural and invest-
ment strategy for each redistribution of prop-
erty, the strengthening of the national cur-
rency and the entire financial system, as well
as the reduction of inflation and the improve-
ment of many other areas of economic relations
(Vozniuk, 2016).

Meanwhile, in the political sector, this type
of criminal offence prevention by advocates is
closely related to the processes of formation
and development of the new Ukrainian state-
hood, as well as strengthening of democracy
and all branches of state power, implementation
of political will in confronting socially nega-
tive phenomena and processes in a multi-party
system (Liubchenko, 2008) and the presence
of potential threats to the national security
of Ukraine (Kolb, Pyrozhyk, 2020).

On the other hand, in the social sector, this
is the criminological activities of lawyers aimed
at eliminating various social stratifications
of society; supporting poor citizens, strength-
ening family values; ensuring proper condi-
tions for socialisation of alienation and limiting
the negative effects of unemployment, as well
as reducing the level of forced migration, etc.
(Maksymoyv, 2009).

3. Legal measures to prevent crimes com-
mitted by attorneys at law

Finally, in the legal field, the measures of gen-
eral social crime prevention performed by attor-
neys at law determine the content of activities on
improvement of legislation which is not directly
aimed at crime prevention, considering various
social relations arising in the course of crimi-
nal proceedings (labour, family, civil, etc.) to be
subject to legal regulation. Although these legal
relations are disordered (not systematised),
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they undoubtedly play a criminogenic role in
the mechanism of criminal conduct of the perpe-
trator (Kolb, Prysiazhniuk, 2018, pp. 71-73).

Therefore, general social crime prevention is
a positive effect of well-thought-out social pol-
icy, implemented by attorneys at law, not only
and not so much for the purpose of direct pre-
vention of socially dangerous acts, since the rel-
evant social measures are aimed at establishing
the rule of law, respect for constitutional human
rights and freedoms, as well as at strengthening
public order and solving problems of combining
social, industrial, family and household inter-
ests of a person and his or her family in general,
which arise in the course of criminal proceed-
ings (Dzhuzhy, 2011).

As established in the course of this study,
the main focus of the general social crime pre-
vention with the participation of attorneys-at-
law in criminal proceedings is to identify, neu-
tralise, block, etc. the determinants of crime.
That is why the measures of this type of crime
prevention have an extremely wide range for
the criminological activities of attorneys-at-
law, since they affect almost all types, groups
and other determinants of crime related to
the activities of other participants to criminal
proceedings. In addition, in practice, the multi-
dimensional, comprehensive nature of the crime
prevention by attorneys-at-law is most clearly
manifested at the general social level. Further-
more, its content and practical value are due to
interrelated measures, including victimisation,
which have an impact on various fields of activ-
ities of society and the State (economic, social,
legal, etc.) (Holovkin, 2020).

4. Conclusions

Thus, if we summarise the current scientific
approaches to this issue and allow for the organ-
isational forms and types of the Practice of Law
(Articles 13, 14, 15, 19 of the Law of Ukraine
‘On the Bar and Practice of Law’), then ‘gen-
eral social crime prevention by attorneys-at-
law’ should be understood as a set of measures
of a legal, economic, social and other nature,
performed by the attorneys-at-law on a volun-
tary basis in the course of criminal proceedings
and in accordance with the law, both individ-
ually and jointly with other attorneys-at-law,
aimed at identifying the determinants of crime
in Ukraine and taking actions to eliminate,
block, neutralise, etc. in cooperation with other
actors of criminological practice.
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POJIb I MICHE AIBOKATA CEPE/] CYB’EKTIB
3ATAJIbHOCONIAJIbBHOI'O 3AIIOBITAHHA 3JIOYUHAM

Auoranis. Memorw crarri € OOIPYHTYBaHHSI HEOOXiZHOCTI OLIbII e(EKTMBHOIO BHKOPUCTaHHS
MOTEHIIHIX IPaBOBUX MOKJIUBOCTEH aflBOKATIB Y 3MIiCTI 3aralbHOCOI[AIbHOTO 3alI00ITaH s 3JI0YNHAM.
Pesyavmamu. Y HayKOBill CTATTi, BUXOASUM 3i 3MICTY 3aTaIbHOCOIIATBHOTO 3a06iraH st 3JI0YMHHOCTI,
BH3HAUEHO TOTEHIIIHI TPaBOBI MOKJINBOCTI a7IBOKAaTa y MPOTH/il BANHEHHIO KPUMIHATBHUX ITPABOIIOPY-
IIEHb Cepe/l BIMOBIAHIX cy0 €KTIB IJAHOTO BULY KPUMIHOJIOTIYHOI [is/IbHOCTI. 30KpeMa, BCTAaHOBJIEHO, 1110
BHUCTYTAIOYN 3aXMCHUKOM MPaB, CBOOO/ i 3aKOHHUX iHTEPeCiB (hisMIHIX 0ci6 Y X0/ KPUMIHATIBLHOTO MPO-
BaJIKEHHS, aIBOKAT 00’ €KTUBHO BUMYIEHU T 31IHCHIOBATH Y 3B'I3KY 3 IIUM KOMILIEKC 3aXO/IiB, CIIPSIMOBa-
HUX Ha BUSIBJIEHHS TA YCYHEHHS B TIO/IAJIBIIIOMY JIETEPMIiHAIIITHOTO KOMILJIEKCY IPUYNH 1 YMOB, SIKi CIIPU-
AI0Th BYNHEHHIO KOHKPETHUX 3JI04MHIB, 110 CTAIOTD IPEIMETOM KPUMiHATIBHOTO HPOIIECY Ta, B KiHIIEBOMY
MiICYMKY, OTPUMYIOTD OI[HKY y PillleHHi Cy/y IOA0 BUHH, CTYIEHs CYCIiIbHOI HEOE3MeKH, HaIBHOCT
HOMSIKIIYI0uKX a00 00TSDKYI0UnX 006CTaBUH 0cO0U, IHTEPECH SIKOT IIpej sIBJIstE aiBoKar. [Ipu 1[boMy KOH-
CTaToOBAHO, IO TPH 3AIHCHEHH] 3araJbHOCOIIATIBHOTO 3aM0biraHHsT KPUMIHATLHUM TIPABOTIOPYIIEHHSIM
Q/[BOKAT, Y TIEPIITY YePTy, IK YYaCHUK KPUMiHAJILHOTO TIPOBA/UKEHHS, 3BEPTAE HA YBAry HA Ti I€TePMiHAHTU
3JIOYMHHOCTI, sIKi MAIOTh COI[aJIbHO-€KOHOMIYHY, KyJIbTYPHO-BUXOBHY Ta iHIIY TOMY TIOAIOHY CYCIILIbHY
MPUPOLY TTOXO/KEHHST, Ta BYMHSIE BIATOBIAHI il 111010 X 6T0KyBaHHsI, HefiTpasisaliio, JiKBifaIiio ToTIo,
BUKOPUCTOBYIOUH TepefbaueHi KpUMiHaIbHO-IIPOIECYAJIbHUM 3aKOHOAABCTBOM YKpainu 3axouu. [lopsz
3 1M, SIK TIOKA3aJIl Pe3yJIbTaTH JAHOTO JOCJiKEeHHs, Ha e(heKTUBHICTb KPUMIHOJIOTIUHOI /isSIbHOCTI
aJIBOKATIB 3 03HAYEHOTO HAMIPSIMY 3a00iraHHs 3J0YMHAM BILUIMBAE HU3KA OOCTABUH, JI0 IKUX Y BKasaHiii
pobori BixHeceni HacTymHi i3 Hux: 1) BiacyTHicTs y 3akoni Ykpainu «[Ipo azBokatypy Ta ailBOKaTChKy
JIAJIBHICTB> MPSMOTO Ta YiTKOTro 000B’SI3KY [/ X YYACHUKIB KPUMIHAIBLHOTO MPOBAKEHHS I0PUIY-
HOTO 060B'SI3KY M[0/I0 BUABJICHHS JICTEPMIHAHT, SIKI CIIPUSIA BYMHEHHIO KPUMIHATBHOTO TIPABOTIOPY IICH-
Hst 3 GOKY T11[03PI0BAHUX Ta IHIINX 3aXUCHUX 0Ci0; 2) KOJI3iliHICTh HOPM 3a3HAYEHOT0 3aKOHOAABUOTO
akTy Ta KpnMiHa/IbHOTO TIPOIIECYaIbHOTO KOJIEKCY YKpPaiHH, 1110 BU3HAYAIOTH IIPUHIMIIN KPUMiHAJIBHOTO
MPOBA/UKEHHS 1 AiSTBHOCTI afiBOKATiB; 3) TTpaBoBa He3abe3MeyeHICTh Ta MPOTATNH, IO OB A3aHi 3 peasi-
3aIfi€10 aIBOKATaMy Ha MTPAKTHUI IPUHINIIB PiBHOCTI Ta 3MaraJbHOCTI CTOPIH Y KPUMiHATBHOMY IIPOBa-
JUKeHHi; iH. Bucnosxu. Buxonsuu 3 NpoBe/IeHOTO aHali3y HOPMATUBHO-IIPABOBUX 1 IOKTPUHATIBHUX JIKe-
peto, y 1iii HayKOBift CTaTTi KOHCTATOBAHO, 110 6€3 YIOCKOHAICHHS MPABOBHX 3aca/l AiSTHHOCTI aIBOKATa
BKpail 1po0IeMaTHYHO MHABUIIUTH HOTO POJIb i Miciie cepelt cy6’€KTiB 3araJibHOCOLIaAIbHOTO 3ao0iraHHsI
KPUMiHAJIBHIM MPABONOPYIIEHHIM Ta Y Ii7TOMY e(DeKTUBHICTb KPUMiHOJIOTIYHOI CKJIAZI0BO1 Y KPUMiHAJIb-
HOMY ITpotieci YKpainu.

Kiouosi cioBa: agBokar; cy0'eKT 3ao0iraHHsl KpUMIHAJIBHUM [PABONOPYIIEHHSIM; 3araJibHOCOILi-
asibHe 3aro6iraHHst; KpUMiHAbHE POBAJKEHHST; [IPEIMET [0KA3yBAHHST; IPUHIMIN KPUMIHATIBHOTO [PO-
BQ/KEHHS; IETEPMIHAHTH 37I04MHHOCTI.
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LEGAL UNDERSTANDING OF FUNCTIONS
OF THE BAR IN UKRAINE

Abstract. Purpose. The purpose of the article is to define the differences between the concepts
of "tasks" and "functions" of an attorney-at-law in administrative proceedings and identify and analyse
the main ones. Results. The article examines the concepts of "task” and "function” of an attorney-at-law
in administrative proceedings which are interrelated. In other words, the function arises when specifying
the task and is a qualitative characteristic of a particular phenomenon. In addition, the article analyses
the essence and determines the role and place of the Bar in the system of existing law enforcement bodies
of Ukraine. It is determined that the main social mission and the main goal of the Bar is to protect human
rights. This statement should be fundamental in solving the problem of the full functioning of this very
important legal institution. Unlike other human rights bodies of civil society, attorneys-at-law are
necessarily involved in the performance of the functions of the state and state institutions. It is necessary
to regard the specific features of this field as a fundamentally important and, of course, necessary condition,
since without the participation of an attorney, the investigation and justice process will be ineffective. In
addition, the main functions of an attorney include restorative, preventive and protective. Conclusions. It
is concluded that the attorney-at-law as a representative of the administrative procedure is a procedural
person who performs legal actions on his or her own behalf and in the interests of the person who has
concluded a legal services agreement with him or her, within the limits of the powers granted to him or
her, in order to protect the rights, freedoms and legitimate interests of the person he or she represents. The
term "task of an attorney-at-law in administrative proceedings" should be understood as a specific, clearly
planned scope of work performed by lawyers in the course of administrative proceedings to protect clients,
represent their interests or provide other legal services necessary for resolving administrative cases. It is
determined that the concepts of "tasks" and "functions” of an attorney-at-law in administrative proceedings
are interrelated. In other words, the function arises in the process of specifying the task and is a qualitative
characteristic of a particular phenomenon. For the purpose of professional problem solving in administrative
proceedings, the attorney-at-law is vested with the relevant functions, which are the main areas of his or her
activities in defence, representation and provision of other legal support to the client in administrative cases.
The list of functions of the attorney-at-law is not exhaustive. The restorative, preventive and protective
functions are the basis of the attorney's activity in the field of administrative proceedings.

Key words: attorney-at-law; legal support; the bar; practice of law.

1. Introduction

The formation of civil society in Ukraine
and the development of the rule of law is impos-
sible without raising the level of legal culture
and legal awareness of the population of our
country, but in any civilised society that is
at the peak of its economic, political, social
and legal development, the issue of obtaining
qualified legal support is always relevant.

Legal actors participating in various types
of legal relations often have a real or potential
need for qualified legal support. In this regard,
the current stage of development of civil soci-
ety and the rule of law requires the state to
establish both legal and practical guarantees

102

of state protection of human rights and free-
doms at the regulatory and legal level. The
Constitution of Ukraine guarantees everyone
the right to legal support and the right to free
choice of human rights defenders. The Bar
of Ukraine can ensure the actual implementa-
tion of the content of this provision at the cur-
rent stage of development of the Ukrainian state.

The Bar of Ukraine is an autonomous body
separated from the system of state institutions,
whose main purpose is to provide qualified
legal services to citizens and organisations.
The fact that this profession in our country is
separated from the system of state institutions
shows the relative autonomy and independence
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of such an entity, considering its professional
characteristics. Based on this, the possibility
of counteracting public structures and officials
in the judicial proceedings is obvious. The exclu-
sion of the Bar from the system of state bodies
deprives officials and civil servants of the oppor-
tunity to influence the professional activities
of attorneys, which is one of the factors that
ensure the effective performance of their func-
tions and tasks by the Bar and attorneys in
administrative proceedings.

A number of scholars have studied the spe-
cific features of the Bar organisation in Ukraine,
the tasks and functions of an attorney-at-law in
the administrative process, namely: Baimura-
tov M., Bandurka S., Buromenskyi M., Vilchyk
T., Halunko V., Holubieva N., Hordieiev V.,
Husarev S., Karpachova N., Kyivets O., Kom-
ziuk A., Nazarov 1., Nikitchenko V., Podoliak
A., Safulko S., Sviatotska V., Siomina V., Tatsii
L., Khotynets P, and others. However, their
research is fragmentary, without an exhaustive
and holistic description of the essence and con-
tent of such elements.

The purpose of the article is to define
the differences between the concepts of "tasks"
and "functions" of an attorney-at-law in admin-
istrative proceedings, and also to identify
and analyse the main ones.

2. The concept and functions of the Bar in
Ukraine

To protect the rights, freedoms and legit-
imate interests of the population, the state
has created many ways and means, the main
of which is judicial protection. However, even
in such cases, citizens do not have sufficient
knowledge of jurisprudence to go to court to
protect their violated rights, and therefore
the legislator, through representatives and law-
yers, ensures the right of all persons to represent
and defend their interests in court.

According to Art. 59 of the Basic Law,
“Everyone shall have the right to legal services.
Such services shall be rendered free of charge
in cases stipulated by law. Everyone shall be
free to choose the defender of his rights” (Con-
stitution of Ukraine, 1996). A similar provi-
sion is enshrined in parts 1, 2, 3 of the Code
of Administrative Procedure of Ukraine (here-
inafter - the CAP of Ukraine), which stipulates
that "1. Participants in a case have the right
to legal services. 2. Representation in court,
as a type of legal services, shall be carried out
exclusively by an attorney-at-law (professional
legal services), except in cases established by
law. 3. Submissions and procedures for the pro-
vision of free legal services are determined by
the law governing the provision of free legal
services” (The Code of Ukraine on Adminis-
trative Offences, 1984). However, today there

are still many questions regarding the functions
of attorneys in administrative courts.

Following the definition of its etymology,
the term "advocate" from the Latin "advocatus”
is translated as "legal adviser", "court defender"
(Zaborovskyi, 2017). In our subjective opinion,
an "advocate (attorney)" is a kind of legal consult-
ant who provides professional legal services, which
can be explained in two aspects - his/her legal
status and functional purpose. In other words,
the involvement of an attorney in a court proceed-
ing as a full participant and the provision of legal
services determines his or her functional affiliation.
Moreover, the volitional legal action of an attor-
ney-at-law, which provokes his or her active proce-
dural activity, depending on specific legal relations,
is the main prerequisite for the attorney-at-law's
involvement in legal practice.

In his dissertation research, P. Khotynets
concludes that the concept of "attorney-at-law
status" covers: a) rights and duties of an attor-
ney-at-law; b) liability of an attorney-at-law;
¢) guarantees of the attorney-at-law's activities
(Khotenets, 2002). On the other hand, the "legal
status" should also include the requirements
that entitle a person to practice law.

In general, the institute of procedural rep-
resentation by attorneys-at-law is of great
importance, since it ensures the effective exer-
cise of procedural rights and obligations
of the parties concerned. Therefore, we will
examine in detail the concept of tasks and func-
tions of a representative attorney-at-law in
administrative proceedings and identify their
specific features.

Pursuant to the provisions
of part 1 of Article 56 of the Code of Administra-
tive Offences of Ukraine, the legislator provides
an exhaustive list of participants in administra-
tive proceedings through representatives (The
Code of Ukraine on Administrative Offences,
1984). According to Article 57 of the Code
of Administrative Procedure of Ukraine, a court
representative may be a lawyer or a legal repre-
sentative (The Code of Ukraine on Administra-
tive Offences, 1984).

The attorney-at-law representing the inter-
ests of his or her client in administrative pro-
ceedings takes an active part in the court pro-
ceedings, the purpose of which is to achieve
the best legal result for his or her client. The
attorney as a representative is entitled to apply
to the court on behalf of the person whom he or
she represents and to defend his or her interests.
However, a person who enjoys the right to legal
services of an attorney shall not be deprived
of the right to defend his or her rights, freedoms
and legitimate interests independently.

Representation in court requires an attorney-
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at-law to be professional and have the appropri-
ate qualifications to provide legal services. This is
defined in Article 7 of the Rules of Professional
Conduct: “In his or her professional activity
an attorney (law office or law firm) must use all
knowledge and professional skills for the proper
defense and representation of the rights and law-
ful interests of individuals and legal entities, com-
ply with the applicable legislation of Ukraine
and promote the strengthening and practical
implementation of the principles of the rule of law
and legality. An attorney shall not give advice to
a client, which is knowingly aimed at facilitating
the commission of offenses, or otherwise inten-
tionally facilitate their commission by his or her
client or other persons. In his or her professional
activity an attorney shall not resort to the means
and methods that contradict the applicable leg-
islation or these Rules” (Rules of Professional
Conduct, 2017).

This suggests that the understanding
of the institute of representation is set out
in two approaches: legal relations in which
a person performs procedural actions on behalf
of another person within the limits of his/her
authority; performance of procedural actions
by a person who is vested with certain powers
on behalf of another person in order to realise
the latter's interests.

Itshould benoted that the powers ofan attor-
ney are certified by a warrant, an order of a body
or organisation authorised by law to provide
free legal services, or a legal services agreement.
An excerpt from the agreement shall be attached
to the warrant, which shall specify the powers
of the attorney as a representative or restric-
tions on the right to perform certain procedural
actions with the certification of the excerpt by
the signatures of the parties in accordance with
the Law of Ukraine "On the Bar and Practice
of Law" (Law of Ukraine On The Bar and Prac-
tice of Law, 2012).

It should be noted that until the attorney
applies to the court or is involved in the pro-
ceedings by the administrative court, his or
her responsibility is not subject to the provi-
sions of the Code of Administrative Proce-
dure of Ukraine and is transferred to the level
of the Qualification and Disciplinary Com-
mission of the Bar. The participation of attor-
neys-at-law in administrative proceedings is
determined by the mutual will of the attorney-
at-law and the parties, third parties or other
representative (attorney) who has the right to
delegate the case, which is implemented by con-
cluding an oral or written agreement on the pro-
vision of legal services. The latter is concluded
in duplicate and certified by both parties. An
excerpt from such an agreement, which clearly
sets out the rights of attorneys, is a mandatory
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appendix to the warrant in court proceedings.
The application may also contain recommenda-
tions on restricting the rights of representatives
to perform certain procedural actions in admin-
istrative proceedings. To sum up, it should be
noted that an attorney-at-law, as a representa-
tive in administrative proceedings, is a proce-
dural person who, on behalf and in the interests
of a person, performs legal actions to protect
the rights, freedoms and legitimate interests
of the person he or she represents, who has pre-
viously concluded a legal services agreement
with him or her. As a result, after the conclu-
sion of the relevant agreement, an attorney is
authorised to provide the following legal ser-
vices: providing legal information; providing
explanations and advice; drafting complaints
and applications, as well as other documents
related to the administrative procedure (Rules
of Professional Conduct, 2017).

3. Tasks of the Bar in Ukraine

According to the explanatory dictionary
of the modern Ukrainian language, the defini-
tion of "task" should be understood as "a certain
amount of work, business, etc. planned for exe-
cution; an instruction, order to perform a certain
task; a goal to be pursued; something that is to
be done" (Busel, 2005). Therefore, the definition
of " attorney's task in administrative proceed-
ings" should be understood as a specific, clearly
planned scope of work performed by an attorney
in the course of administrative proceedings to
protect the client, represent the interests or pro-
vide other legal services necessary for the reso-
lution of administrative proceedings. The tasks
set out in the provisions of the Code of Admin-
istrative Court Procedure of Ukraine are gen-
erally important for both legal representatives
and attorneys. In addition, a large explanatory
dictionary of the modern Ukrainian language
defines the concept of "function” as: "a phenom-
enon that depends on another phenomenon,
is a form of its manifestation and changes in
accordance with its changes; the work of some-
one, something, duty, range of activity of some-
one, something” (Busel, 2005). The definition
of the functions of an attorney in administrative
proceedings should be understood as the main
activity of an attorney to provide defence, rep-
resentation and other legal services to clients in
administrative cases.

This means that lawyers are provided with
the appropriate functions to professionally
solve tasks in administrative proceedings. In
addition, the concepts of "task” and "functions”
of an attorney-at-law in administrative pro-
ceedings which are interrelated. In other words,
the function arises in the process of specify-
ing the task and is a qualitative characteristic
of a particular phenomenon.
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We believe that in practice, the main func-
tions of attorneys in administrative proceedings
include the following: representative, restora-
tive and advisory.

We propose to consider and analyse each
of them in more detail. L. Tatsii believes that
the function of an attorney as a representative in
administrative proceedings is aimed at establish-
ing relations between the client and state author-
ities or other persons. Based on her research,
the author argues that the functions of an attor-
ney should include representative and advi-
sory ones. However, other scholars propose to
expand this list to include restorative, preventive
and protective functions. (Tatsii, 2008).

Therepresentative function of the attorney-at-
law is defined by parts 1, 2 of Article 56 of the CAP
of Ukraine, which provides for the possibility
of the parties to engage an attorney-at-law to par-
ticipate in administrative proceedings (The Code
of Ukraine on Administrative Offences, 1984).
First, this provision stipulates that an attorney
may be a natural person with administrative
and procedural competence, and second, an attor-
ney is a person who represents the interests of oth-
ers in an administrative court on the basis of a war-
rant and provides legal services in accordance
with the law.

It seems that it is impossible to distinguish
between the representative and defence func-
tions of attorneys, since the latter is a special
subject of civil, commercial, criminal and admin-
istrative proceedings, which performs its only
function in court and, by providing legal sup-
port, contributes to the protection of legiti-
mate human rights and freedoms. In the course
of administrative proceedings, an advocate, on
the one hand, provides legal assistance to his or
her client, and, on the other hand, contributes
to the protection of legitimate human rights
and interests.

The following are the characteristics
of an attorney as a representative in administra-
tive proceedings: an attorney always represents
a person with whom he or she has entered into
an agreement for the provision of legal services;
an attorney may represent a person in admin-
istrative proceedings for a fee or free of charge;
an attorney, in the course of his or her activities
in administrative proceedings, is governed by
the provisions of the Law of Ukraine "On the Bar
and Practice of Law", the Code of Adminis-
trative Procedure of Ukraine, and the Rules
of Professional Conduct; an attorney is vested
with the powers of the person whose interests
he or she represents in an administrative case;
legal consequences for the person represented
by the attorney arise as a result of the legal
guidance and procedural actions of the attorney
within the scope of his or her powers; the attor-

ney may enter into the administrative pro-
ceedings at any stage of the case consideration;
the participation of the attorney in the admin-
istrative proceedings does not deprive the inter-
ested person of the possibility to replace his or
her defender at any stage of the administrative
case consideration.

The main legal regulations governing
the administrative and procedural status
of attorneys are the Code of Administrative
Procedure of Ukraine and the Law of Ukraine
"On the Bar and Practice of Law". How-
ever, the CAP of Ukraine defines only a list
of general tasks of administrative procedures
(part 1 of Article 2), the provisions of which
clearly reveal the content of the restorative
function, namely: protection of rights, freedoms
and interests of individuals, rights and inter-
ests of legal entities in the field of public rela-
tions from violations by public authorities
(state authorities, local self-government bodies,
their officials and employees, other entities in
the exercise of their administrative functions on
the basis of legislation, including in the exercise
of delegated, including the exercise of delegated
powers) through fair, impartial and timely con-
sideration of administrative cases (The Code
of Ukraine on Administrative Offences, 1984).
With this in mind, we agree with the opinion
of T. Vilchyk, who argues that "the restorative
function is the dominant function of the legal
profession, which is to restore the violated
rights and legitimate interests of citizens"
(Vilchyk, 2019).

There is no consensus among the authors
on the definition of the concept of advisory
activity. The opinion of S. Husariev, who
defines advisory activities as professional activ-
ities of lawyers who are specialists in various
branches of law, whose main function is legal
support of various forms and methods of activ-
ity of organisational structures that use legal
services of legal advisers, is quite accurate
(Husariev, Tykhomyrov, 2005). Other scholars
define the concept of advisory activity by stat-
ing that it includes oral explanations and expert
preparation of various written materials
at the request of law enforcement bodies, legal
entities or individuals. However, despite the dif-
ferent approaches to the definition of the con-
cept of advisory activity, all scholars agree that
it is one of the types of professional activities.

According to A. Podoliak, the Bar is a unique
legal phenomenon that has a single organisation
performing a state (public law) function, and is
not a state body, but, on the contrary, maintains
independence from the state (Nikitchenko, 2011).

It seems that the Bar should strive to become
a general bar, i.e. a bar that is not focused on any-
thing other than the performance of general func-
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tions. According to V. Nikitchenko, this can only
really exist if the following conditions are met:

1) existence of the subject matter of judicial
protection - private interests that are so broad
that they conflict with other private interests or
with the public interest;

2) the existence of the bearers of these
interests, persons who are ready to defend their
interests and can only defend them in court
(Podoliak, 2009).

The Bar should become one of the most pow-
erful institutions of self-regulation in civil society.
By granting freedom to professional attorneys
and encouraging their activities, the state "unties
its hands", as most of the state's affairs are trans-
ferred to this independent institution. Just as
an attorney provides assistance to a person in case
of an emergency, the state should use the power
granted to it only in case of an emergency when
the whole society is in serious danger. The inde-
pendence of professional lawyers from the state
is an important principle of this human rights
institution and should be a prerequisite for a per-
son to trust in the protection of his or her rights.
It is from this perspective that the Bar as a legal
institution is not the property of the state and its
individual bodies. The profession of attorney-at-
law is not a carrier of authority, but the power
of thought, the power of knowledge about rele-
vant socially significant actions of individuals,
groups, organisations and even the state.

In addition to private interests, the interests
of the entire society are protected when attor-
neys provide qualified legal services, which are
mainly expressed in the establishment of the rule
of law, timely cessation of human rights viola-
tions, restoration and prevention of such vio-
lations in the future. Therefore, legal services
provided by attorneys-at-law are recognised as
one of the most important guarantees of human
rights protection, and their implementation
is ensured by the mechanism of cooperation
between the state and civil society.

As the Bar is an institution of civil society,
its status implies not only a certain distance
from the state authorities, but also the recogni-
tion of the need to consolidate the bar to provide
effective and socially necessary influence on
state law enforcement bodies and, most impor-
tantly, on national legal policy. With regard to
the issue of a court representative, it should be
emphasised that the participation of attorneys
should be provided not only in court, but also
at the stage of protecting the client's interests,
for example, in correspondence aimed at resolv-
ing the dispute out of court.

Since the judgement enforcement procedure
is important, it is necessary to focus on estab-
lishing cooperation with the enforcement ser-
vices entrusted by the state with the function
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of enforcing judgements and other executive
documents. In the current situation of a trans-
parent market economy and fierce competition,
it is becoming increasingly difficult for business
entities to comply with the rules of anti-compet-
itive cooperative behaviour, including the pre-
vention or restriction of monopoly, the devel-
opment of reasonable and legal methods of fair
and competitive struggle, and the prevention
of signs of unfairness. Therefore, the provi-
sion of quality services in certain fields, such
as antitrust and competition, requires a high
level of attorneys' expertise. This suggests that
the list of functions of an attorney is not exhaus-
tive. The restorative, preventive and protective
functions are the basis of the attorney's activity
in the field of administrative proceedings.

4. Conclusions

Therefore, the attorney-at-law as a repre-
sentative of the administrative procedure is
a procedural person who performs legal actions
on his or her own behalf and in the interests
of the person who has concluded a legal services
agreement with him or her, within the limits
of the powers granted to him or her, in order
to protect the rights, freedoms and legitimate
interests of the person he or she represents. The
term "task of an attorney-at-law in adminis-
trative proceedings" should be understood as
a specific, clearly planned scope of work per-
formed by lawyers in the course of administra-
tive proceedings to protect clients, represent
their interests or provide other legal services
necessary for resolving administrative cases.
It is determined that the concepts of "tasks"
and "functions" of an attorney-at-law in admin-
istrative proceedings are interrelated. In other
words, the function arises in the process of spec-
ifying the task and is a qualitative characteristic
of a particular phenomenon.

For the purpose of professional problem
solving in administrative proceedings, the attor-
ney-at-law is vested with the relevant functions,
which are the main areas of their activities in
defence, representation and provision of other
legal support to the client in administrative
cases. The list of functions of the attorney-at-
law is not exhaustive. The restorative, pre-
ventive and protective functions are the basis
of the attorney's activity in the field of admin-
istrative proceedings.
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ITPABOBE PO3YMIHHS ®YHKIIII IHCTUTYTY AJIBOKATYPU B YKPATHI

AHotauiss. Memoto crarTi € BU3HAUEHHSI BiIMIHHOCTENl MK TMOHSTTSIMHU <«3aBAaHHS» 1 <«(DyHKIIT»
Q/[BOKATa B a/IMiHICTPATUBHOMY CY/IOUMHCTBI, a TaKOX BMOKPEMHUTH Ta MPOAHATI3yBaTH OCHOBHI 3 HHX.
Pesyavmamu. Y cTatTi pO3TISTHYTO TIOHATTS «3aBIAHHS» 1 «(YHKIIIT» a/IBOKATA B Q/[MiHiCTPATHBHOMY CYJIO-
YUHCTBI, SKi € B3AEMOIIOB i3aHUMHU. [HIIMMY cioBamMu, (DYHKILSA BUHUKAE B MIPOLIECi KOHKPETU3AITi 3aBIaHHS
i € SIKICHOIO XapaKTePUCTUKOI0 KOHKPETHOTO ABua. OKpiM I[hOTO y CTATTi MPOAHATI30BaHO CYTh, BI3HAYE-
HO POJIb 1 MicIle iHCTUTYT aJIBOKATYPU B CUCTEMI IIF0YUX TIPABOOXOPOHHUX OpraHiB Ykpainu. BuznaueHo, 1o
TOJIOBHOIO COIIIATTbHOIO MiCI€I0, OCHOBHOIO METOIO aJIBOKATyPH € 3aXUCT TIpaB JioanHn. [le TBepkenHs Mae
GyTH OCHOBOIOJIOKHUM y BUPILIEHH] TPOGJIEMU TOBHOIHHOTO (hYHKIHOHYBAHHS IIOTO JIyJKe BAKIMBOIO
IpaBoBOro iHCTUTYTY. Ha BiIMIHY BiJl iHITUX IIPAaBO3aXUCHUX OPraHiB TPOMA/ITHCHKOTO CYCIIJIbCTBA, 3/[BOKATH
000B'I3K0BO OepyTh y4acTh y 3icHeHH] (DYHKIIN Aep:kaBu 1 AepKaBHUX IHCTUTYTIB. HeoOXinHO BpaxoBy-
BaTH 0COOMMBOCTI L€l cheprt SIK MPUHIMIIOBO BasK/INBY i, 6e3yMOBHO, HEOOXIIHY YMOBY, OCKIJIbKM (€3 y4acTi
aJIBOKATa [POLIEC PO3CJIiyBaHHsI i IpaBocy s Oyiie He gieuM. OKpiM 11b0T0, 10 OCHOBHUX (DYHKIIiii aBOKaTa
CJIiJI Bi/IHECTH BiIHOBJIIOBAJIbHY, [IPEBEHTUBHY Ta 0XOPOHHY. Bucrosxu. 3pobiieHo BUCHOBOK, 110 a/[BOKAT SIK
PEJICTABHIK aIMIHICTPATUBHOTO TIPOLIECY - 1€ MPoLiecyaibHa 0c00a, KA 3MIICHIOE IPUIMYHI il Bi CBOrO
iMeHI i B iHTepecax 0colH, sika YKJIaIa 3 HUM YTOJLy MPO MPABOBY JOMOMOTY, B PAMKaxX HaJIdHHX HOMY MOBHO-
BayKeHb, 3 METOIO JIJIsI 3AXUCTY TIpaB, CBOOOJ 1 3aKOHHUX iHTEpeCiB 0coOM, SIKY BIH npezcTasise. [Tix TepmiHom
«3aBJIaHHS a7IBOKAaTa B a/[MIHICTPATUBHOMY CYZIOYMHCTBI» CJIJl PO3yMITH KOHKPETHMI, 4iTKO CIJIAaHOBAHWI
obcsir pobOTH, BHKOHYBAHOI I0PHCTAMHU B XO[Ii a/IMIHICTPATHBHOTO POBAKEHHST JUISI 3AXUCTY KIHEHTIB, IIPe/i-
CTaBJICHHsI iHTepeciB ab0 HAAHHS IHIIOT FOPUINYHOL JAOTIOMOTH, HEOOXIIHOT JIJIs1 BUPILIEHHS! a/IMiHICTPATHB-
HUIX cTpaB. BusHavyeHo, mo MoHATTS «3aBAaHH» 1 «pYHKITi» a/BOKaTa B a/[MiHICTPATHBHOMY CYIOUIHCTBI
B32EMOTIOB s13aHi. [HimMu ciioBamu, hYHKIIS BAHWKAE B ITPOIIECi KOHKPeTU3AIlil 3aBIAHHS i € SIKiCHOIO XapakK-
TEPUCTHKOI KOHKPETHOTO stBuiia. [l ipodeciiinoro BupitieHHst mpobieM B a/IMIHICTPATHMBHOMY CYIOUNH-
CTBi QJIBOKAT HAMIIIAETHCS BiANOBIAHUME (DYHKITISIMU, STKi € OCHOBHMMF HAIPSIMKAMU 3/iHCHIOBAHOI HUM
JISIBHOCTI ITI0/10 3aXUCTY, TIPEICTABHUIITBA Ta HAJIAHHS 1HIIO] I0PHNYHOI I0OIOMOTH KJIIEHTY B aJiMiHicTpa-
TiBHUX crpaBax. [lepesmix dyHKIiil aqBokaTa He € BUueprmHUM. BiTHOBTIOBATbHA, TPEBEHTNBHA Ta OXOPOHHA
(yHKIIii CTAHOBIIATH OCHOBY JIiSITIBHOCTI a[IBOKaTa y chepi aiMiHiCTPATUBHOTO CYI0UMHCTBA.
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