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PROSPECTS OF UKRAINE IN DEVELOPING
THE LEGAL AND REGULATORY FRAMEWORK
FOR LABOUR MIGRANTS' RIGHTS

Abstract. Purpose. Prospects of Ukraine in developing the legal and regulatory framework for
labour migrants' rights. Results. The article focuses on the need to ratify a number of international legal
instruments in the field of labour migration. As a normative source, the author uses the Recommendations
of the parliamentary hearings on "Ukrainian labour migration: State, problems and ways to solve them"
of 5 November 2013, which clearly outlines the international acts that are waiting for their enforcement.
The purpose of the article is to reveal the key aspects of these treaties and, thus, to substantiate and focus on
the need for their ratification in Ukraine. It is clarified that the International Convention on the Protection
of the Rights of All Migrant Workers and Members of Their Families is a kind of "Constitution” for migrant
workers and members of their families. Moreover, it requires States to take measures to prevent irregular
movement as well as to employ migrants in crisis. The Convention also emphasises that the fundamental
rights of irregular migrants shall also be guaranteed. Therefore, Ukraine's delay in signing the Convention
puts labour migrants in a discriminatory position in relation to those migrants who come from countries that
have ratified it. In this context, it is important for the Cabinet of Ministers of Ukraine to at least intensify
negotiations with recipient countries of Ukrainian labour migrants with whom agreements have not been
concluded to regulate employment and social protection of labour migrants. Only under such conditions
Ukraine can guarantee labour migrants certain protection and support abroad. Conclusions. It is concluded
that international legal framework for external labour migration, with due regard to the analysis of the above
sources, is limited to the settlement of the following main issues: liberalisation and simplification of existing
labour migration flows; levelling excessive bureaucracy, optimisation of the process of movement across State
borders; balancing the interests of the parties; ensuring a regime that is as acceptable as possible for labour
migrants and their families; strategic planning of migration flows; reducing the rate of illegal migration.
Therefore, international standards are both instruments of administrative and legal framework for labour
migration and the basis for the legal status of labour migrants.
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1. Introduction Unfortunately, not all states are ready to join

Issues related to the protection of the rights
of migrant workers and their families have been
relevant since the foundation of the United
Nations. In general, to date, the international
community has done a tremendous amount
of work in this area: a huge number of interna-
tional, regional and national legal instruments
have been adopted, relevant institutions have
been established, and cooperation is underway.
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this work. The reasons for this inaction can vary
from weak economic development to internal
and external conflicts and the unwillingness
of the state to cooperate.

Ukraine strives to develop in this direction.
A number of international treaties have been rat-
ified, but it is also worth noting that many issues
remain open. For example, the Recommenda-
tions of the parliamentary hearings on "Ukrain-
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ian labour migration: State, problems and ways
to solve them" of 5 November 2013 emphasises
the importance of ratification of the following
Conventions: 1) Migration for Employment
Convention (No. 97); 2) Convention (No. 143)
concerning migrations in abusive conditions
and the promotion of equality of opportunity
and treatment of migrant workers; 3) Main-
tenance of Social Security Rights Convention
(No. 157); 4) ILO Private Employment Agencies
Convention (No. 181); 5) International Con-
vention on the Protection of the Rights of All
Migrant Workers and Members of Their Families
of 18 December 1990, adopted by UN General
Assembly Resolution 45/178. This need is due
to the need to ensure full protection of human,
economic, professional, social and other interests
and rights of Ukrainian labour migrants and their
families. Therefore, the purpose of the article is to
reveal the key aspects of these treaties and, thus,
to substantiate and focus on the need for their
ratification in our country.

External labour migration is a fairly wide-
spread phenomenon that has been studied
by many scholars, such as K. Levchenko,
I. Harna-Ivanova, S. Husarov, Ye. Malyshey,
M. Azarov, O. Bandurka, O. Vostroknutova,
Ye. Nikiforova, O. Sazonova, Ye. Malynovska
and a number of others. We will try to continue
this chain of scientific activities so that public
policy on external labour migration can reach
anew level of development.

2. Main non-ratified international conven-
tions regulating the rights of labour migrants

In our opinion, we should begin to character-
ise and substantiate the fundamental provisions
of the non-ratified treaties with the Migration
for Employment Convention. Its key require-
ments are as follows:

— Maintain an adequate and free service to
assist migrants for employment, and in particu-
lar to provide them with accurate information
or make sure that such service already exists in
its country;

— Facilitate the departure, journey
and reception of migrants for employment.;

— Maintain, within its jurisdiction,
appropriate  medical services responsible
for: 1) ascertaining, where necessary, both
at the time of departure and on arrival, that
migrants for employment and the members
of their families authorised to accompany or
join them are in reasonable health; 2) ensuring
that migrants for employment and members
of their families enjoy adequate medical atten-
tion and good hygienic conditions at the time
of departure, during the journey and on arrival
in the territory of destination;

— Apply, without discrimination in respect
of nationality, race, religion or sex, to immi-
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grants lawfully within its territory, treatment
no less favourable than that which it applies to
its own nationals.

In addition, Convention 97 contains
amendments to: 1) recruitment, introduction
and placing of migrants for employment who
are recruited otherwise than under Govern-
ment-sponsored arrangements for group trans-
fer; 2) recruitment, introduction and placing
of migrants for employment who are recruited
under Government-sponsored arrangements
for group transfer (Migration for Employment
Convention, 1975).

Provisions of Convention (No. 143) con-
cerning migrations in abusive conditions
and the promotion of equality of opportu-
nity and treatment of migrant workers are
aimed at suppressing clandestine movements
of migrants for employment and illegal employ-
ment of migrants, and as well as at ensuring
equal rights, opportunities and decent treat-
ment of migrants' labour, social security, etc.
according to Article 12 of the Convention,
each Member shall, by methods appropriate
to national conditions and practice: 1) seek
the co-operation of employers' and workers'
organisations and other appropriate bodies
in promoting the acceptance and observance
of the policy provided for in this Convention;
2) enact such legislation and promote such
educational programmes as may be calcu-
lated to secure the acceptance and observance
of the policy; 3) take measures, encourage edu-
cational programmes and develop other activ-
ities aimed at acquainting migrant workers as
fully as possible with the policy, with their rights
and obligations and with activities designed
to give effective assistance to migrant work-
ers in the exercise of their rights and for their
protection; 4) repeal any statutory provisions
and modify any administrative instructions or
practices which are inconsistent with the policy;
5) in consultation with representative organ-
isations of employers and workers, formulate
and apply a social policy appropriate to national
conditions and practice which enables migrant
workers and their families to share in advan-
tages enjoyed by its nationals while taking
account, without adversely affecting the prin-
ciple of equality of opportunity and treatment,
of such special needs as they may have until
they are adapted to the society of the coun-
try of employment; 6) take all steps to assist
and encourage the efforts of migrant workers
and their families to preserve their national
and ethnic identity and their cultural ties with
their country of origin, including the possibility
for children to be given some knowledge of their
mother tongue; 7) guarantee equality of treat-
ment, with regard to working conditions, for all
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migrant workers who perform the same activity
whatever might be the particular conditions
of their employment (Convention concerning
migrations in abusive conditions and the pro-
motion of equality of opportunity and treat-
ment of migrant workers, 1975).

Furthermore, the Convention provides for
a number of other requirements for states that
have ratified it, which is one of the reasons why
Ukraine has been delaying its signing.

Maintenance of Social Security Rights Con-
vention (No. 157) has been ratified by the small-
est number of states to date. However, it refers
to a number of important proposals to preserve
the rights of migrant workers in the field of social
security. These include: 1) medical care; 2) sick-
ness benefit; 3) maternity benefit; 4) invalidity
benefit; 5) old-age benefit; 6) survivors' benefit;
7) employment injury benefit, namely benefit
in respect of occupational injuries and diseases;
8) unemployment benefit; 9) family benefit
(Maintenance of Social Security Rights Con-
vention, 1986).

The provisions of the Private Employment
Agencies Convention (No. 181) of 19 June
1997, which are also awaiting ratification by
Ukraine, are equally important. This Conven-
tion guarantees the protection of the rights
of labour migrants from various abuses con-
cerning the activities of private employment
agencies. It underlines that in order to promote
equality of opportunity and treatment in access
to employment and to particular occupations,
a Member shall ensure that private employment
agencies treat workers without discrimination
on the basis of race, colour, sex, religion, polit-
ical opinion, national extraction, social origin,
or any other form of discrimination covered by
national law and practice, such as age or disa-
bility. Furthermore, the processing of personal
data of workers by private employment agencies
shall be, first, done in a manner that protects this
data and ensures respect for workers privacy in
accordance with national law and practice; sec-
ond, limited to matters related to the qualifica-
tions and professional experience of the workers
concerned and any other directly relevant infor-
mation (Private Employment Agencies Con-
vention, 1997). In addition, Private Employ-
ment Agencies Recommendation (No.188)
provides for that Private employment agencies
should not knowingly recruit, place or employ
workers for jobs involving unacceptable hazards
or risks or where they may be subjected to abuse
or discriminatory treatment of any kind, as well
as should inform migrant workers, as far as pos-
sible in their own language or in a language
with which they are familiar, of the nature
of the position offered and the applicable terms
and conditions of employment. Moreover, Pri-

vate employment agencies should be prohibited
from drawing up and publishing vacancy notices
or offers of employment in ways that directly or
indirectly result in discrimination on grounds
such as race, colour, sex, age, religion, political
opinion, national extraction, social origin, eth-
nic origin, disability, marital or family status,
sexual orientation or membership of a workers’
organisation (Private Employment Agencies
Recommendation, 1997).

3. Recommendations of the parliamentary
hearings as a promising basis for further regu-
latory and legal improvements in regulating
the rights of labour migrants

Furthermore, Recommendations of the par-
liamentary hearings on the topic: "Ukrainian
labour migration: State, problems and ways to
solve them" focus on the need for the Cabinet
of Ministers of Ukraine to take steps to sign
and ratify International Convention on the Pro-
tection of the Rights of All Migrant Workers
and Members of Their Families of 18 December
1990. The Convention was adopted by UN Gen-
eral Assembly Resolution 45/178 (On the Rec-
ommendations of the parliamentary hearings on
the topic: "Ukrainian labour migration: State,
problems and ways to solve them": Resolution
of the Verkhovna Rada of Ukraine, 2013). This
Convention provides a rather extensive clas-
sification of labour migrants but it shall not
apply to: 1) persons, whose admission and sta-
tus are regulated by general international law
or by specific international agreements or con-
ventions; 2) persons who participate in devel-
opment programmes and other co-operation
programmes, whose admission and status are
regulated by a specific agreement and who, in
accordance with that agreement, are not con-
sidered migrant workers; 3) persons taking up
residence in a State different from their State
of origin as investors; 4) refugees and stateless
persons, unless such application is provided
for in the relevant national legislation of, or
international instruments in force for, the State
Party concerned; 5) students and trainees;
6) seafarers and workers on an offshore instal-
lation who have not been admitted taking up
residence and engage in a remunerated activity
in the State of employment (International Con-
vention on the Protection of the Rights of All
Migrant Workers and Members of Their Fam-
ilies, 1990). Furthermore, the Convention pro-
hibits discrimination against the rights of labour
migrants, and a wide range of rights are guaran-
teed to them and their family members, includ-
ing the right to free movement, the right to life,
the prohibition of torture or cruel, inhuman or
degrading treatment or punishment, the pro-
hibition of slavery or forced labour, the right
to freedom of thought, the right to privacy
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and family life, the right to property, the right
to humane treatment and respect for one's per-
sonality, the prohibition of collective expulsion,
the right to recognition of the legal personality
of a labour migrant and his/her family mem-
bers, the right to social protection and a number
of other vital opportunities.

According to this Convention, migrant
workers shall enjoy equality of treatment with
nationals of the State of employment in relation
to: 1) access to educational institutions and ser-
vices; 2) access to vocational guidance and place-
ment services; 3) access to vocational train-
ing and retraining facilities and institutions;
4) access to housing, including social housing
schemes, and protection against exploitation in
respect of rents; 5) access to social and health
services, provided that the requirements for
participation in the respective schemes are
met; 6) access to co-operatives and enterprises,
which shall be subject to the rules and regu-
lations of the bodies concerned; 7) access to
and participation in cultural life (International
Convention on the Protection of the Rights
of All Migrant Workers and Members of Their
Families, 1990).

In other words, the International Con-
vention on the Protection of the Rights of All
Migrant Workers and Members of Their Fam-
ilies is a kind of "Constitution” for migrant
workers and members of their families. Moreo-
ver, it requires States to take measures to pre-
vent irregular movement as well as to employ
migrants in crisis. The Convention also empha-
sises that the fundamental rights of irregular
migrants shall also be guaranteed. Therefore,
Ukraine's delay in signing the Convention puts
labour migrants in a discriminatory position
in relation to those migrants who come from
countries that have ratified it. In this context,
it is important for the Cabinet of Ministers
of Ukraine to at least intensify negotiations
with recipient countries of Ukrainian labour
migrants with whom agreements have not been
concluded to regulate employment and social
protection of labour migrants. Only under
such conditions Ukraine can guarantee labour
migrants certain protection and support abroad.

4. Conclusions

In general, the international legal frame-
work for external labour migration, with due
regard to the analysis of the above sources, is
limited to the settlement of the following main
issues:

— Liberalisation and simplification of exist-
ing labour migration flows;

— Levelling excessive bureaucracy, optimi-
sation of the process of movement across State
borders;

— Balancing the interests of the parties;
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— Ensuring a regime that is as acceptable as
possible for labour migrants and their families;

— Strategic planning of migration flows;

— reducing the rate of illegal migration.

Therefore, international standards are both
instruments of administrative and legal frame-
work for labour migration and the basis for
the legal status of labour migrants.
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IMEPCIEKTHUBU YKPATHU Y PO3BUTKY HOPMATUBHO-IIPABOBHUX
PET'YJIIOBAHHA ITPAB TPY1OBUX MITPAHTIB

Anoranis. Mema. IlepcniekTuBr YKpaiHu y PO3BUTKY HOPMATHBHO-NIPABOBUX PETYJIOBAHHS IPAB
TPyOBUX MirpaHTis. Pesysbrari. Ctarts 30cepe/skeHa Ha MMTaHHSIX PO HeoOXiAHICTh partudikarlii Hu3-
KU Mi>KHAPOHO-ITPABOBUX aKTiB y cepi TpyoBoi Mirparii. Ik HopMaTUBHE JIZKEPeso BUKOPUCTOBYBA-
svicst Pexomenzariii mapraMeHTChbKIX CyXaib Ha TeMy: « YKpaiHChbKa TPy/IoBa Mirpariist: cTar, pobaeMn
Ta TJISIXY 1X BUPITIEHHsT» Biz 5 uctonana 2013 poky, e 4iTKo MpOmueyBaIICsa MisKHAPOIHI aKTH, sIKi deKa-
I0Th Ha CBOIO [IPABO3ACTOCOBHY JI0JIt0. MeTa cTarTi moJisirajia B ToMy, 100 BiftoOpasuTH KJIOUYOBI aCleKTH
IIUX ZIOTOBOPIB 1, TAKMM YUHOM, OOTPYHTYBATH Ta aKIIEHTYBATH yBary Ha HeoOXiIHOCTI iXHbOI paTudikarrii
B YkpaiHi. 3sicoBano, 1o MixkHapoiHa KOHBEHILiS TIPO 3aXUCT MIPaB yCiX TPYASIIUX-MITPaHTIB Ta YJIeHIB
ix cimeil BucTYyIa€e cBOepifHO0 «KOHCTUTYIIEO> /U1 TPYZIOBUX MITPaHTIB Ta 4/eHiB iX cimeil. Binbiie
TOTO, BOHA BHMATAE B/l IEP/KAB BKUTH 3aXO/B JUIS 3a1100ITaHHsI HE3aKOHHOMY MEPEeMIleHHIO, a TAKOK
TpaleBJIANITYBAHHIO MirpaHTiB y Kpu3oBiil cutyaitii. KoHBeHIlish TaKOK HATOJIOIIYE, 1110 OCHOBHI ITpaBa
HeJIeTaJbHUX MITPAHTIB TAKOK OBUHHI rapaHTOBAHO BUKOHYBaTHCA. ToMy 3BOsIiKaHHSA YKpaiHu y 11 miji-
MICaHHI CTAaBUTDb TPY/I0BUX MITPAHTIB y ANCKPUMIiHAIlIITHE CTAHOBUIIE CTOCOBHO TUX MITPAHTIB, SIKi TIPH-
Gy 3 KpaiH, o ii patudikysaiu. 3a Takux ymos Kabinery MinicTpis YKkpaiHu BaKIMBO IOHANMEHIIE
AKTUBI3YBaTH MEPETOBOPHUIL TIPOIIEC i3 KPaiHAMU-PEIUIIEHTAMI YKPAIHCbKUX TPYIOBUX MITPAHTIB, yTO-
1M 3 AKMMU He YKJIa/IeH], I[0/10 BPETyJIIOBaHH: NUTaHb HPAleBJIAITYBAHHS Ta COIIAIbHOTO 3aXUCTY TPY-
JIOBUX MITpaHTiB. JInime 3a Takux yMoB YKpaiHa MOKe TapaHTyBaTH TPYJIOBUM MiTPaHTaM MeBHNH 3aX1CT
Ta HATPUMKY 32 KOPIOHOM. Bucnoexu. 3pobiieHo BUCHOBOK, IO MiKHAPOIHO-IIPABOBE 3a0e31eueHHs!
30BHINTHBOI TPYZOBOI MIrpallii, BUXOAIYN 3 aHANi3y HaBeIeHUX JUKEPEN, 3BOAUTHCS 0 BPETYTIOBAHHS
TaKMX OCHOBHUX IIUTaHb: JiGepasizallis Ta CIPOIIEHHs ICHYIOUKX IIOTOKIB TPYA0BOI Mirpallii; HiBeJtoBaH-
Hs HaZIMipHOT GIOPOKPATIi, ONTHMI3allis TIPOIeCy HepeMilleH s Yepes AepKaBHi KOPAOHH; 3abe3edeH st
Gamancy iHTepeciB CTOPiH; 3a6e3MeUeH s PEKIMY MaKCHMATbHO PUIHATHOTO /I TPYAOBUX MITPaHTIB
Ta WIEHIB IXHIX ciMell; cTpaTeTiuHe TIAaHYBaHHS MIrPaIliifHUX OTOKIB; 3HIKEHHS ITOKA3HIKIB HeJleTab-
Hoi Mirpaitii. TakuM YMHOM, Mi3KHAPO/IHI CTAHAPTH BUCTYNAIOTb O/[HOYACHO 1 IHCTPYMEHTAMU a/IMiHIiCTpa-
TUBHO-IIPABOBOTO 3a0e31eYeH si TPYI0BOI Mirpallii Ta 0CHOBOIO IIPABOBOTO CTATYCY TPYIOBOTO MirpaHTa.

KuouoBi ciioBa: Tpy10Bi MirpaHTH, 3aXuCT MpaB, IPABOBUIL cTaTyc, paTnudikailis, B3aEMOIis.
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