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SOME PROBLEMATIC ISSUES OF USING RESULTS
OF CONTROL OVER COMMISSION OF CRIME

Abstract. Purpose. The purpose of the article is to study and analyse the legal and practical aspects
of using the results of covert investigative (search) actions in criminal proceedings. The purpose of the study
is to identify and analyse the existing problems and contradictions related to the use of the results of covert
investigative (search) actions, to assess their impact on the fairness of the trial and the rights of suspects,
and to develop recommendations for improving the legislation and law enforcement practice with a view
to ensuring an appropriate balance between the effectiveness of combating crime and protection of human
rights. Results. The article considers topical issues related to the use of the results of control over
the commission of a crime in criminal proceedings. The author analyses the main problems that arise when
collecting, preserving and using evidence obtained during controlled deliveries, operational purchases
and other methods of such control. A special emphasis is placed on the legal aspects of the admissibility
of evidence obtained as a result of relevant covert investigative (search) actions in court proceedings,
as well as their impact on the rights and freedoms of suspects and accused persons. Recommendations
are made to improve the legislation and practice of law enforcement bodies. Based on the analysis
of international experience, the author suggests ways to increase the effectiveness and legality of the use
of control measures in combating crime, emphasising the need to respect the principles of justice and human
rights. Conclusions. The legal basis for the use of the results of control over the commission of a crime
is determined by criminal procedure legislation and special regulations. This framework regulates
the procedures for collecting, recording, preserving and using evidence obtained as a result of operational
and investigative measures. The main provisions are focused on ensuring the legality and observance
of the rights and freedoms of persons subject to such measures. To improve the legislation, the legal limits
and conditions of control over the commission of a crime, as well as procedural guarantees for the protection
of individual rights, should be more clearly defined. Recommendations include strengthening supervision
of law enforcement officers, improving mechanisms for judicial control over the use of collected evidence,
and ensuring that law enforcement officers are properly trained and educated on ethics and human rights.

Key words: covert investigative (search) actions, control over commission of crime, admissibility
of evidence, human rights.

1. Introduction The second significant problem is the eth-

The use of the results of control over
the commission of a crime raises a number
of complex issues that require in-depth analysis
and informed decisions. One of the key issues
is the legality and admissibility of evidence
obtained as a result of such covert investigative
(search) actions. In many cases, doubts arise as
to the observance of the rights and freedoms
of persons engaged in controlled actions, which
may cast doubt on the legality of the evidence
obtained.
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ical aspects of using provocation as a method
of combating crime. Provocation can lead to
the artificial creation of conditions for commit-
ting a crime that would not have been commit-
ted under normal circumstances. This raises
the question of the limits of admissible inter-
ference by law enforcement bodies in the pri-
vate life of citizens and the possibility of abuse
of power.

An additional difficulty is the procedural
aspects of documenting and using the results
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of control measures in court proceedings. There
are often difficulties with recording and submit-
ting evidence obtained as a result of controlled
deliveries or other covert investigative (search)
actions. This may lead to problems with their
interpretation in court and affect the fairness
of the trial.

Therefore, the issue of using the results
of control over the commission of a crime requires
acomprehensive approach that includes legal, eth-
ical, procedural and international aspects. Solv-
ing these problems can improve the effectiveness
of law enforcement and ensure the observance
of the rights and freedoms of citizens.

The purpose of the article is to study
and analyse the legal and practical aspects
of using the results of covert investigative
(search) actions in criminal proceedings. The
purpose of the study is to identify and ana-
lyse the existing problems and contradictions
related to the use of the results of covert investi-
gative (search) actions, to assess their impact on
the fairness of the trial and the rights of suspects,
and to develop recommendations for improving
the legislation and law enforcement practice
with a view to ensuring an appropriate balance
between the effectiveness of combating crime
and protection of human rights.

The purposes of the article are to analyse
the legal framework for the use of the results
of control over the commission of a crime; to
assess the practical implications of the use
of the results of control over the commission
of a crime; and to provide recommendations for
improving the legislation and practice of using
the results of control over the commission
of a crime.

2. Regulatory framework for covert
actions

The introduction of the institution of cov-
ert investigative (search) actions (hereinafter
- CISA) into the national criminal procedure
legislation has necessitated the consolidation
of a scientifically sound mechanism for imple-
menting their results in criminal proceed-
ings and, in particular, in criminal procedural
proving (Teliichuk, Fedchenko, Moroz, Kozar,
2016, p. 5). However, a number of problematic
aspects arise when conducting these covert
investigative (search) actions. A significant per-
centage of information obtained in the course
of covert investigative (search) actions is
recognised by the court as inadmissible evi-
dence due to the inconsistency of the recorded
results with the requirements set out in
the CPC of Ukraine (Kostyuk, 2021, p. 267).
M. Pohoretskyi emphasises that, in contrast to
the Ukrainian judicial system, the US case law
shows that more than 95% of the materials pro-
vided under the CISA are admissible as a result
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of provocation of a crime and other violations
(Pohoretskyi, 2016, p. 33). Instead, the analysis
of the practice of national judicial authorities
indicates that it is the results of control over
the commission of, for example, crimes related
to drug trafficking that are used as evidence in
criminal proceedings when prosecuting a perpe-
trator (Holovin, 2021).

Moreover, in our opinion, M. Pogoretskyi
fails to focus on the judicial system, leaving
without assessment the correctness of obtain-
ing these materials, as well as the doctrinal
and practical level of development and use
of relevant investigative methods.

The legal category of provocation of a crime
has been studied in sufficient detail in interna-
tional court practice, in particular, by the Euro-
pean Court of Human Rights, and is reflected in
its legal positions set out in judgments on the rel-
evant category of cases (Kononenko, 2011).

Legislation currently distinguishes between
two procedures for conducting covert actions:
the one defined by the criminal procedure leg-
islation (covert investigative (search) actions)
and the Law of Ukraine "On Operative
and Search Activities" (operative and search
actions). Moreover, in some respects, they com-
pete, which indicates the need for legislative
harmonisation of existing conflicts. There are
opinions that the use of the CPC institutions
to combat crime is more effective than con-
ducting the OSA. According to D. Holovin, one
can agree with this thesis to a certain extent.
Therefore, when it comes to documenting indi-
vidual episodes of criminal offences commit-
ted by single criminals or groups of persons in
a simple form of complicity, limiting the arse-
nal of law enforcement bodies to the possibil-
ities of the CPC is justified (Holovin, 2021).
However, if the goal of law enforcement is to
expose criminal networks with transnational
ties, organised criminal groups with a hierar-
chical structure, a significant degree of secrecy,
corruption, etc., the development of an opera-
tive investigation case is more effective. For
example, according to the CPC of Ukraine,
Article 99, part 2, the materials of the OSA
collected by the operational units in compli-
ance with the Law of Ukraine "On Operative
and Search Activities”, provided they meet
the requirements of this article, may be used
as evidence in criminal proceedings. Failure to
comply with these requirements under Part 1
of Article 88 of the CPC of Ukraine is grounds
for inadmissibility of evidence, which leads to
the impossibility of its use in making procedural
decisions. Moreover, it cannot be relied upon by
the court when making a judgement. Therefore,
compliance with the procedural rules governing
the procedure for obtaining and recording data



7/2023
CRIMINAL LAW

in the course of conducting investigative opera-
tions and the competence of persons authorised
to make decisions on their conduct is essential
for achieving the goal of criminal proceedings
(Babikov, Sokolkin, 2014).

These legal regulations are important
in terms of ensuring the evidentiary nature
of the results obtained in the process of con-
trolling the commission of criminal offences
involving psychotropic and narcotic substances.
D. Holovin emphasises that in accordance with
the CPC of Ukraine, Article 99, Part 2, para. 6,
materials containing factual data on unlawful
acts of individuals and groups of individuals col-
lected by operational units in compliance with
the requirements of the Law of Ukraine "On
Operative and Search Activities", subject to
compliance with the requirements of this arti-
cle, are documents and may be used in criminal
proceedings as evidence (Criminal Procedure
Code of Ukraine, 2012). He makes the follow-
ing conclusions. First, the materials obtained
by specially authorised actors in the course
of conducting operative and search activities
are referred to as procedural sources of evidence
as documents containing duly recorded infor-
mation that can be used to confirm/refute facts
and/or circumstances that need to be clarified
in the course of criminal proceedings.

Second, to acquire the "quality" of evidence,
such materials must meet the requirements
of Article 99 of the CPC of Ukraine. In this con-
text, part 7 of Article 99 of the CPC of Ukraine
should be emphasised, as it provides that a party
is obliged to enable the other party to inspect
or copy the original documents, the content
of which was proved in the manner prescribed
by this Article (Holovin, 2021).

Third, in order to acquire the "quality" of evi-
dence, such materials shall be collected by opera-
tional units in compliance with the requirements
contained in the Law of Ukraine "On Operative
and Search Activities" (Holovin, 2021).

3. Case law of the European Court
of Human Rights

It should be noted that according to parts
11 and 12 of Article 290 of the CPC of Ukraine,
the parties to criminal proceedings shall dis-
close to each other additional materials received
before or during the trial. If a party to the crim-
inal proceedings fails to disclose such materials
in accordance with the provisions of this article,
the court is not entitled to admit the informa-
tion contained therein as evidence (Criminal
Procedure Code of Ukraine, 2012). It is evi-
dent that these legal provisions are imperative,
and therefore their non-compliance entails
relevant procedural consequences, in particu-
lar, non-recognition of materials obtained in
the course of control over the commission

of crimes as evidence, which negates the work
of law enforcement officers and in most cases
leads to the non-conviction of a person actually
due to improper procedural activities of state
bodies. For example, in its Resolution of 29 April
2020 in case No. 428/8931/15-k, the Supreme
Court composed of the panel of judges
of the Third Judicial Chamber of the Criminal
Court of Cassation stated the following: "The
court regards as inadmissible the protocol on
the results of the covert investigative (search)
action - removal of information from transport
telecommunication networks of 09 June 2015
and a copy of CD-R disc No. 373 of 10 May 2015,
as the investigator's request for permission to
conduct covert investigative (search) actions
of 06 May 2015 and the ruling of the investi-
gating judge of the Court of Appeal of Kharkiv
region of 07 May 2015 on granting permission to
interfere with private communication, namely
the removal of information from transport tel-
ecommunication networks, were not disclosed
to the defence during the pre-trial investigation
in accordance with the provisions of Article 290
of the Criminal Procedure Code of Ukraine. In
this regard, the court also declared inadmissi-
ble derivative evidence, namely the inspection
report of 23 June 2018, the report on the results
of the covert investigative (search) action
of 09 June 2015 with transcripts of telephone
conversations and the inspection report of 23
June 2015 of a copy of CD-R disc No. 373 of 10
May 2015" (Resolution of the Criminal Court
of Cassation of the Supreme Court, 2020).

The court declared inadmissible not only
the protocol based on the results of the cov-
ert investigative (detective) action, but also
the derived evidence, which is quite logical
given the doctrine of "fruit of the poisonous
tree": a poisonous tree produces the same fruit,
so evidence obtained from an improper evidence
cannot be considered as evidence.

This  doctrine  was  formulated by
the European Court of Human Rights, which
considers cases of violation of the European
Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950
(which is part of national legislation) (Kon-
onenko, 2004, p. 97) in a number of cases,
among which it is worth mentioning the cases
against Ukraine - Balytskyi v. Ukraine (Balit-
skiy v. Ukraine) (Case of Balitskiy v. Ukraine.
Application no. 12793/03, 2011), "Nechipo-
ruk and Yonkalo v. Ukraine (Case of Nech-
iporuk and Yonkalo v. Ukraine. Application
no. 42310/04, 2011), "Shabelnik v. Ukraine"
(Case of Shabelnik v. Ukraine. Application
no. 16404,/03, 2009), "Yaremenko v. Ukraine"
(Yaremenko v. Ukraine) (Case of Yaremenko v.
Ukraine. Application no. 32092/02, 2008).
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According to Yu. Tsyhaniuk, "the doctrine
of 'fruit of the poisonous tree' is of great pro-
cedural importance due to the absence of one
of the properties of evidence in criminal pro-
ceedings (Tsyhaniuk, 2019, p. 64).

It should also be noted that there is a posi-
tive practice of national courts regarding the use
of the results of crime control as evidence in
criminal proceedings. For example, the Supreme
Court composed of the panel of judges of the Sec-
ond Judicial Chamber of the Criminal Court
of Cassation in its decision of 9 September 2021
(case No. 467/1476/19) noted the following:
"the criminal proceedings show that the accu-
sation against PERSON_1 of illegal acquisi-
tion, storage, transportation with intent to sell
and illegal sale of particularly dangerous drugs,
as well as repeated illegal acquisition, storage,
and transportation with intent to sell and illegal
sale of drugs to the alleged person "PERSON_2"
was based, in particular, on the data of the pros-
ecutor's resolutions on control over the crimes,
transportation with intent to sell and illegal sale
of narcotic drugs to the alleged person "PER-
SON_2" were based, in particular, on the data
of the prosecutor's decisions on control over
the commission of crimes and the data of the pro-
tocols on the results of this CISA, which recorded
in detail the course of operational purchases ... "
(Resolution of the Criminal Court of Cassation
of the Supreme Court, 2021).

4. Conclusions

The legal basis for the use of the results of con-
trol over the commission of a crime is determined
by criminal procedure legislation and special reg-
ulations. This framework regulates the procedures
for collecting, recording, preserving and using
evidence obtained as a result of operational
and investigative measures. The main provisions
are focused on ensuring the legality and obser-
vance of the rights and freedoms of persons sub-
ject to such measures.

The practical effects of the control over
the commission of a crime include both positive
and negative aspects. On the one hand, the results
of the control often allow for the successful detec-
tion of crimes and the prosecution of perpetrators.
On the other hand, improper use of these results
can lead to violations of human rights.

To improve the legislation, the legal limits
and conditions of control over the commission
of a crime, as well as procedural guarantees for
the protection of individual rights, should be
more clearly defined. Recommendations include
strengthening supervision of law enforcement
officers, improving mechanisms for judicial
control over the use of collected evidence,
and ensuring that law enforcement officers
are properly trained and educated on ethics
and human rights.
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AEARI ITPOBJEMU BUKOPUCTAHHA PE3YJIBTATIB IIPOBE/IEHH
KOHTPOJIIO 3A BUNHEHHAIM 3JI0YUHY

Anoranis. Mema. MeToio cTarTi € JIOCJI/PKEHHS i aHANI3 MPABOBUX Ta MPAKTUYHUX ACIEKTIiB 3aCTO-
CYBAaHH:I pe3yJIbTaTiB HerJIaCHUX CJI/TYMX (PO3IIYKOBUX) /il y KPUMiHAILHOMY IPOBa/KeHHI. BusiBienns
Ta aHaJIi3 licHyounX MpobJeM Ta CylepedHoCTeld, MoB'I3aHNX 3 BUKOPHCTAHHAM PE3YJbTaTiB HErTaCHUX
caiyux (po3IIyKOBUX) Jill, OIIHKY iX BIUIMBY Ha CIPaBeUIMBICTb Cy/IOBOTO PO3IJISLY Ta IIpaBa I1il03pIo-
BAHUX, 2 TAKOK HA PO3POOKY PEKOMEH/IAILIi /ISt BIOCKOHAJIEHHS! 3aKOHO/[ABCTBA 1 IIPAKTUKHU TIPABOOXOPOH-
HOI JISIBHOCTI 3 MeTOT0 3abe3eyeH st HalesKHOTO GaTaHcy MiK e(eKTHBHICTIO GOPOTHOM 31 3T0UMHHICTIO
Ta 3aXMCTOM ITpaB JoAuHN. Pe3yavmamu. Y ctaTTi po3risfialoThes aKTyaIbHi MTUTAHHS, TIOB sI3aH1 3 BIUKO-
PUCTAHHSM PE3YJIBTATiB KOHTPOJIIO 32 BANHEHHAM 3JI04MHY Y KPUMIHAIIbHOMY TIPOBA/PKEHHI. ABTOp aHasIi-
3y€ OCHOBHI 1po0JieMu, 10 BUHUKAIOTD [PK 30UpaHHi, 30epeskeHHi Ta BUKOPUCTAHHI [I0Ka3iB, OTPUMAHUX
Ii/T Yac MpOBe/IeHHsT KOHTPOJIbOBAHUX MOCTABOK, ONEPATHBHUX 3aKYIOK Ta iHIIUX METOJiB TAKOTO KOHTP-
oo, OcobiBa yBara npuLISIEThCs IIPABOBUM aCIIEKTaM JOIyCTUMOCTI JI0Ka3iB, OTPUMAHUX Y Pe3yJIbTraTi
3[i1ICHEHHS Bi/IMOBIIHNX HETJTACHUX CJIMUNX (PO3IIYKOBUX) /il y CYZI0BOMY TIPOIIEC, 2 TAKOXK X BILJIUBY
Ha IpaBa i cBOOO/M T1iI03PIOBaHKX Ta 00BUHYBaueHNX. [IPOMOHYIOThCsT pEKOMEeH/AILIT 111010 BIOCKOHAJIEH-
HS1 3aKOHO/IABCTBA 1 IPAKTHUKU ITPAaBOOXOPOHHMX opraHiB. Ha ocHOBI aHasi3y MisKHapOJHOTO JIOCBIly aBTOP
[POIIOHYE IUISIXU [T ABUIIEHHS e(heKTHBHOCTI Ta 3aKOHHOCTI 32CTOCYBAHHSI KOHTPOJIBHIX 3aXO0]1iB Y O0POTh-
6i 31 3/I0YMHHICTIO, MiAKPECTIOI0YHN HEOOXIAHICTD JOTPUMAHHS TPUHIAIIB CIIPABEIINBOCTI 1 TIPaB JIOIHH.
Bucnoexu. 11paBoBi 0CHOBY BUKOPUCTAHHS Pe3YJIbTaTiB KOHTPOJIIO 32 BUMHEHHM 3JI04UHY BU3HAYAIOTbCS
KPUMiHAJIBLHO-TIPOIECYATbHIM 3aKOHO/IABCTBOM Ta CIICLiaJIbHUMU HOPMATHBHO-TIpaBOBUMHU akTamu. Ll
OCHOBH PEryJoiTh Hpoleaypu 360py, (ikcaii, 30epesKeHHs Ta BUKOPUCTAHHS J0Ka3iB, OTPUMAHUX BHa-
CJIIJIOK [IPOBE/IEHHSI OIIEPATUBHO-PO3ITYKOBUX 3aX0/1iB. OCHOBHI 10JI0KEHHS 30Ccepe/iKeH] Ha 3a0e31edeHHi
3aKOHHOCTI Ta JIOTPUMAHHI 1paB i cBOGO/ 0cib, MO0 SIKUX MTPOBOSITHCS TaKi 3ax0o/u. J1jish BIIOCKOHAIEHHST
3aKOHOJIABCTBA CJTil YiTKillle BU3HAYUTHU TIPABOBI MEKi TA YMOBH ITPOBEICHHS KOHTPOJIIO 33 BYNHEHHSIM 3J10-
UKHY, 4 TAKOXK MPOIEyPHI rapaHTii 3aXKCTy mpaB 0coOu. PexoMeH/allii BKIIIOUAOTh OCUIEHHST HATJISILY
3a JIiSIME TTPABOOXOPOHILIB, YAOCKOHAJIEHHsI MEXaHI3MIB CY/[0BOTO KOHTPOJIIO 32 BUKOPUCTAHHSIM 3i6paHnx
JIOKa3iB, a TAKOK 3a0e311eYeHHS HAJIEKHOI ITTOTOBKM Ta M ABUIEHHsT KBastidikalil criBpobiTHUKIB paBo-
OXOPOHHUX OPTaHiB 3 IIMTAHb €THKMU Ta IIPAB JIOMHHU.

KiouoBi cioBa: Hersiacti coiiiai (po3iiykoBoi) Jiii, KOHTPOJIb 32 BANHEHHSIM 3JIOUKMHY, IOy CTUMICTh
JIOKAa3iB, TIpaBa JIFOIIH.
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