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THE IMPACT OF ATYPICAL FORMS
OF EMPLOYMENT ON SOCIO-ECONOMIC
DEVELOPMENT OF UKRAINE

Abstract. Purpose. The purpose of the article is to reveal the impact of atypical forms of employment
on the socio-economic development of Ukraine. Results. Relying on the analysis of scientific views
of scholars and provisions of current legislation, the article focuses on the importance of using atypical forms
of employment in the current conditions of social, economic and political development of Ukraine. The author
identifies a number of objective factors that confirm the high level of relevance and efficiency of atypical forms
of employment as a factor of social and economic development of Ukraine. It is established that the spread
of atypical types of employment will help the country to overcome the economic crisis and achieve economic
growth; it will contribute to a fuller use of the labour potential of society; and it will improve the living
standards of the population. For citizens engaged in atypical types of employment, the flexibility of the labour
market is manifested in the ability to maintain a higher standard of living, thereby improving the standard
of living of their families. Conclusions. 1t is concluded that today a large number of objective factors confirm
the high level of relevance and effectiveness of atypical forms of employment as a factor of socio-economic
development of Ukraine: first, atypical forms of employment ensure flexibility of the labour process, for example,
in terms of improving the dynamics of communication between the employee and the employer and reducing
the "binding" to the workplace; second, the use of atypical forms of employment enables the employment
of a much larger number of citizens representing all social groups, including "vulnerable” groups such as
pensioners, people with disabilities, pregnant women, etc; third, atypical forms of employment are more effective
in the context of the development of digital technologies and the I'T sector, which is constantly changing the idea
of models of building labour relations; fourth, the use of atypical forms of employment provides enterprises,
institutions and organisations with a much more effective way to prepare for force majeure situations, such as
the COVID-19 epidemic, and minimise the negative effects of their impact on the performance of the business
entity in general and its employees in particular.

Key words: atypical employment, social development, economic development, employees, regulatory
framework.

1. Introduction

In recent years, Ukraine has taken
the path of profound reforms aimed
at a complete transformation of our country
to create an active and effective partner in
the international arena for other countries
and gradually move away from the stereotype
of "post-Soviet Ukraine". This goal implies
the need to reform many sectors, including legal,
cultural, labour, etc. One of the most important
sectors is socio-economic, which consolidates
the creation of a fundamentally new model
of economic development of the state, its
complete transition to a market economy,
as well as reorientation of the regulatory
mechanism for social processes in the state, in
particular, those related to employment. In this
context, it should be noted that the existing
system of organisation of labour relations

© 0. Husarov, 2023

between employers and employees is largely
based on the Soviet model, which is gradually
losing its effectiveness due to objective factors
of reality, such as the development of new labour
sectors where the application of standardised
labour regulations is inappropriate and even
destructive for the purposes of an enterprise,
institution or organisation. For this reason, in
recent years, more and more importance has
been given to atypical forms of employment,
which have a positive impact not only on
labour relations at the local level of specific
organisations, but also on the socio-economic
development of Ukraine in general.

Some problematic issues of atypical
forms of employment were considered in
thescientific works by: O.O. Bilous, U.Ye. Huzar,
V.P. Kokhan, M.R. Lychkovska,
M.V. Lutsyk, Yu.O. Ostapenko, T.V. Parpan,
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O.S. Prylypko, L.Yu. Prohoniuk,
M.M. Toporkova, Ya.V. Saichenko and many
others. However, despite a considerable number
of scientific achievements, the legal literature
lacks comprehensive studies on the impact
of atypical forms of employment on the socio-
economic development of Ukraine.

Therefore, the purpose of the article
is to reveal the impact of atypical forms
of employment on the socio-economic
development of Ukraine.

2. International regulatory framework for
atypical forms of employment

Nowadays, several factors can be identified
that demonstrate the importance and necessity
of using atypical forms of employment, the first
one is political. The concept of non-standard
construction of labour relations between
an employee and an employer has been known
in the world for a long time, as evidenced
by the International Labour Organization
(hereinafter - ILO) Home Work Convention
No. 177 of 20 June 1996. The document
formulated the structure and content
of such relations for the first time. For example,
Article 1 of the Convention states: “a)
the term ‘home work’ means work carried out
by a person, to be referred to as a homeworker,
(i) in his or her home or in other premises
of his or her choice, other than the workplace
of the employer; (ii) for remuneration; (iii)
which results in a product or service as specified
by the employer, irrespective of who provides
the equipment, materials or other inputs used,
unless this person has the degree of autonomy
and of economic independence necessary to
be considered an independent worker under
national laws, regulations or court decisions”
(Convention on Homework, 1996).

The provisions of the Convention are
advisory in Ukraine, as the document has not
been ratified in accordance with the procedure
established by law, however, the development
of international standards has significantly
influenced the national labour policy. In
particular, in 2014, the Association Agreement
with the European Union (EU) was signed,
which provides for strengthening cooperation
between Ukraine and the EU in many areas,
including in the field of employment. According
to Articles 419 and 420, the Parties shall
strengthen their dialogue and cooperation on
promoting the decent work agenda, employment
policy, health and safety at work, social
dialogue, social protection, social inclusion,
gender equality and non-discrimination.
Cooperation in the area shall pursue
the following goals: a) improve the quality
of human life; b) meet common challenges,
such as globalisation and demographic change;

6

¢) aim at more and better jobs with decent
working conditions; d) promote social fairness
and justice, while reforming labour markets;
e) promote conditions of labour markets that
combine flexibility with security; f) promote
active labour market measures and improve
efficiency of employment services to match
the needs of the labour market, etc. (Association
Agreement between Ukraine, on the one hand,
and the European Union, the European Atomic
Energy Community and their member states, on
the other hand, 2014). Therefore, the Agreement
envisages positive activities of authorised
entities to improve state regulatory framework
for employment. The use of categories such as
"reforming the labour market", " promoting
the development of the labour market", as
well as evidence of Ukraine's intensified
adoption of the EU experience in the labour
sector, proves that our country is on the way
to developing the employment sector, which
has long been functioning in Western countries
with the active use of atypical forms of labour
relations.

3. Regulatory and legal framework for
atypical forms of employment in Ukraine

In the same aspect, the provisions of Decree
of the President of Ukraine "On the Sustainable
Development Goals of Ukraine for the period
up to 2030" No. 722/2019 of September 30,
2019, which consolidates the current tasks
of domestic evolution, namely 1) poverty
eradication; 2) hunger eradication, food security,
improved nutrition and promotion of sustainable
agriculture; 3) healthy lifestyles and well-being
for all at all ages; 4) inclusive and equitable
quality education and the promotion of lifelong
learning opportunities for all; 5) gender equality,
empowerment of all women and girls; 6) access to
and sustainable management of water resources
and sanitation; 7) affordable, reliable, sustainable
and modern energy for all; 8) sustainable,
inclusive and broad-based economic growth, full
and productive employment and decent work
for all; 9) building sustainable infrastructure,
promoting  inclusive  and  sustainable
industrialisation and innovation; 10) reduction
of inequality; etc. (Decree of the President
of Ukraine On the Sustainable Development
Goals of Ukraine for the period until 2030, 2019).

The above goals provide a "field for
creativity", that is, they stipulate the need
to find and implement new, atypical formats
of state influence in the process of economic
and social development, which will be aimed
not only at control and supervision, but also
at stimulating the country's economic growth,
development of new business areas, as well as
employment. Atypical forms of employment fit
quite positively into these goals, as they provide
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for the simplification of labour relations to
increase the efficiency of their final result.

The next factor that proves the positive
impact of atypical forms of employment
on the socio-economic development of our
country is the legal one. The use of atypical
forms of employment inevitably leads to
the intensification of lawmaking processes
aimed at modernising regulatory sources in
the field of labour relations. Nowadays, the key
document in the field of labour is the Labour
Code of Ukraine No.322-VIII of 10 December
1971  (hereinafter - the Labour Code),
Article 1 thereof states that this instrument
regulates labour relations of all employees,
contributingtothegrowthoflabourproductivity,
improvement of the quality of work, increase
of the efficiency of social production and, on
this basis, raising the material and cultural
standard of living of employees, strengthening
labour discipline and gradual transformation
of labour for the benefit of society into
the first vital need of every able-bodied person
(Code of Labour Laws of Ukraine, 1971). In
addition, the provisions of the Code guarantee
the protection and realisation of the right to
work (Code of Labour Laws of Ukraine, 1971).

Implementation of these guarantees
requires amending the provisions of the Labour
Code to optimise its articles to the current
realities in the labour field. In particular,
the demand for and active use of remote, home-
based work and flexible working hours have
led to a rethinking of the text of the Labour
Code. According to the Law of Ukraine "On
Amendments to Certain Legislative Acts
of Ukraine on Improving the Legal Regulation
of Remote, Homework and Work Using
Flexible Working Hours" No. 1313-I1X of 04
February 2021, the Labour Code provides for
the definition of the categories "remote
work", "home work", "flexible working hours";
establishes new duties of the employer when
concluding an employment contract for remote
work, regarding familiarisation of employees
with local documents of the organisation using
electronic communication means; peculiarities
of ensuring the right of employees to safe
working conditions when using these atypical
forms of employment, etc. (Law of Ukraine
On Amendments to Certain Legislative Acts
of Ukraine on Improving the Legal Regulation
of Remote, Homework and Work Using Flexible
Working Hours, 2021).

Therefore, the use of atypical forms
of  employment inevitably leads  to
the development of labourlegislation, rethinking
its provisions, including new labour guarantees,
and ensuring its extension to new fields
of labour relations in order to protect the rights

and interests of employees and employers.
However, changes in regulatory material do
not happen overnight. This is a comprehensive
law-making process that involves: first, a study
of current legislation and the degree of its
relevance in regulating relations arising from
the use of atypical forms of employment;
second, highlighting problematic issues in
the regulatory mechanism for atypical forms
of employment and identifying ways to resolve
them; third, advice with representatives
of the economy, law, social protection
and other fields to determine the guarantees
and protection of the rights, freedoms
and interests of employees and employers in
the use of atypical forms of employment.

4. Promising areas for the development
of atypical forms of employment

Therefore, atypical forms of employment,
or rather, their emergence and use, trigger
numerous rule-making processes that are closely
related to various sectors of publiclife and lead to
the formation of amodern regulatory framework.
The last factors that indicate the importance
of atypical forms of employment for the socio-
economic development of Ukraine are objective,
that is, the factors of the environment that
determine the need for the development
and use of this category. This situation was
facilitated by various aspects of both purely
economic and labour law nature. For example,
a comprehensive study of the objective factors
that determine the development of atypical
forms of employment was conducted by
M.M. Toporkova and O.O. Bilous. The scientists
prove the following: "In our opinion, the spread
of atypical types of employment will help
the country to overcome the economic crisis
and achieve economic growth; it will contribute
to a fuller use of the labour potential of society;
and it will improve the living standards
of the population. For citizens engaged in
atypical types of employment, the flexibility
of the labour market is manifested in the ability
to maintain a higher standard of living, thereby
improving the standard of living of their families.
Atypical employment can act as an adaptive
tool to the negative trends in the Ukrainian
labour market, which manifest themselves
in the context of the economic crisis. Today,
although the need for regulatory framework for
non-standard (atypical) types of employment
in Ukraine is long overdue, they have not been
legislated or implemented in the relevant draft
laws. Therefore, the rapid informatisation
of society and the innovative development
of the country's economy are leading to
the emergence and spread of new atypical types
of employment that differ from the standard
ones. In accordance with the guaranteed right

1
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to work under the Constitution of Ukraine,
every citizen has the right to freely choose a job
that provides an opportunity to earn a living"
(Toporkova, Bilous, 2019).

Studying the relevance of atypical forms
ofemployment,aswellasthepositiveandnegative
aspects of this category, Yu.O. Ostapenko
emphasises that modern life and socio-economic
relations exist in a dynamic and interactive
space due to the transition to a post-industrial
model of development, which promotes
social innovation and causes a breakdown
of the already established understanding
of the social and legal nature of labour, labour
relations, as well as the role of the worker in
the field of labour, and the labour and legal status
of the employee. This tendency is substantially
reinforced by the ideology of mercantilism, in
the context of which, according to scholars,
"everything" is understood to be important
only when it is efficient and profitable or
can become so by optimising it. Therefore,
"everything that has no prospects” (is not
efficient and profitable, cannot become so) is
"of no interest and has no value or significance”.
The intention of employers to optimise the use
of labour resources and take full advantage
of scientific and technological progress causes,
on the one hand, new exploitation of employees
and, on the other hand, increased flexibility
of employment. In this regard, the labour
market is becoming increasingly flexible and,
despite the fact that standard employment
remains the most common in the labour
market (in particular, in Ukraine and most
post-Soviet countries), the trend of new types
of employment is becoming more and more
noticeable and interesting for the parties to
labour relations (Ostapenko, 2020).

When studying the objective factors
of the importance of using atypical forms
of employment in the context of the socio-
economic development of the state, one cannot
but note force majeure situations that have
a rather severe impact on the labour market
and the scope of labour relations in general. The
best example of recent years is the COVID-19
epidemic, an acute respiratory infection that
has changed many aspects of normal social life.
The rapid spread of the disease and its lethal
impact on certain segments of the population
necessitated the introduction of quarantine
restrictions throughout the country, some
of which restricted the labour activities
of citizens, as the activities of certain
enterprises, institutions and organisations
were completely banned. Other entities,
the work of which was not prohibited,
were  provided  with  recommendations
on the use of atypical forms of labour

8

of employees. In particular, the Resolution
of the Cabinet of Ministers of Ukraine
(hereinafter - CMU) "On the establishment
of quarantine and the introduction
of restrictive anti-epidemic measures in
order to prevent the spread of the acute
respiratory disease COVID-19 caused by
the SARS-CoV-2 coronavirus on the territory
of Ukraine" No. 1236 of 09 December 2020
provides for the following: "Recommend that
executive authorities, other state bodies,
local governments, enterprises, institutions,
organisations, regardless of ownership, ensure
that: for the period of quarantine in order to
limit the number of people in transport and on
the way to (from) work, applying, if possible,
a flexible working time regime, which, in
particular, provides for different start and end
times for different categories of employees,
shift work of employees, and, if technically
possible, also real-time work via the Internet
with the preservation of wages, remote (home)
work" (Resolution of the Cabinet of Ministers
of Ukraine On the establishment of quarantine
and the introduction of restrictive anti-epidemic
measures in order to prevent the spread
of the acute respiratory disease COVID-19
caused by the SARS-CoV-2 coronavirus on
the territory of Ukraine, 2020).

3. Conclusions

Therefore, today a large number
of objective factors confirm the high level
of relevance and effectiveness of atypical forms
of employment as a factor of socio-economic
development of Ukraine::

— First, atypical forms of employment
ensure flexibility of the labour process, for
example, in terms of improving the dynamics
of communication between the employee
and the employer and reducing the "binding" to
the workplace;

— Second, the use of atypical forms
of employment enables the employment
of a much larger number of citizens representing
all social groups, including "vulnerable" groups
such as pensioners, people with disabilities,
pregnant women, etc;

— Third, atypical forms of employment are
more effective in the context of the development
of digital technologies and the IT sector, which
is constantly changing the idea of models
of building labour relations;

— Fourth, the use of atypical forms
of  employment  provides  enterprises,
institutions and organisations with a much
more effective way to prepare for force majeure
situations, such as the COVID-19 epidemic,
and minimise the negative effects of their impact
on the performance of the business entity in
general and its employees in particular.
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BILIMB HETUIIOBUX ®OPM 3ANMHATOCTI )
HA COHIAJIBHO-EROHOMIYHUU PO3BUTOK YKPAIHU

Anorauisgs. Mema. Metolo CTaTTi € PO3KPUTH BILIMB HETHIIOBUX (hOPM 3aifHATOCTI HA COIiaJbHO-
€KOHOMIUHMII PO3BUTOK YKpainu. Pe3yavmamu. Y ctaTTi, CTUpaiovynch Ha aHAJi3 HAYKOBUX IMOTJISIIB
BYEHNX Ta HOPM YMHHOTO 3aKOHOJIABCTBA, aKIIEHTOBAHO YBary Ha BaKJIMBOCTI BUKOPUCTAHHST HETUIIOBUX
(opM 3aitHATOCTI B Cy4aCHUX YMOBAX COIAJbHOTO, €KOHOMIYHOTO Ta TOJITHYHOTO PO3BUTKY YKpaiHU.
Bunineno nusky o6’€KTHBHUX (haKTOPiB, sIKi MiATBEPUKYIOTh BUCOKUI PiBEHb aKTyalbHOCTI Ta edek-
TUBHOCTI HETUTIOBUX (HOPM 3aiHATOCTI HACEJIECHHS, SIK YMHHUKA COIialbHOTO-eKOHOMIYHOTO PO3BUTKY
Ykpainu. 3’1cOBHO, 110 PO3NOBCIO/PKEHHS HETUIIOBUX BU/IIB 3ailHATOCTI CIIPUATIME BUXO/LY KPAiHU 3 €KO-
HOMIYHOI KPU3H 10 EKOHOMIYHOT0 3POCTAHHSI; CIIPHSIE GBI TOBHOMY BUKOPHCTAHHIO TPYIOBOTO MOTEH-
IiaJTy CyCIiIbCTBA; MiABUIIYE PiBEHD AKUTTS HaceaeHHs. [lJ1st rppoMa/isiH, 110 3aiiHATI HETUTIOBUMU BUIAMU
3aiHATOCTI, THYYKICTh PUHKY Hpalli BUSBJISAETLCSA B MOKIMBOCTAX MIATPUMYBATH OLIbIT BUCOKUH PiBEHbD
JKUTTsI, THM CAMUM TIOKDAIYIOul PiBEHb JKUTTSI CBOET poiutu. Buchosku. 3pobiieHo BUCHOBOK, IO Ha
CBOTOJIHIIIHIIT [IeHb iCHYE BeJMKe KOJIO 00'€KTHMBHUX (haKTOPIB, SAKi MATBEPAKYIOTh BUCOKUII piBeHb
AKTYaJIbHOCTI Ta e(PeKTUBHOCTI HETUTIOBUX (DOPM 3aiHATOCTI HACEJIEHHS, SIK YNHHUKA COLIaIbHOTO-eKO-
HOMIYHOTO PO3BUTKY YKpaiHU: MO-TepIie, HeTUTOBI (hOpME 3aiiHATOCTI T03BOJISIIOTH 3a6€3MEYNTH THYY-
KiCTBh TPY/IOBOTO TIPOIIECY, HATPUKJIIAM, B PO3Pi3i MOJIMIIIEHHS TUHAMIKH KOMYHIKAIlii Mk TTPAI[iBHUKOM
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Ta poOOTOIABIIEM Ta 3MEHIINEHHS «IIPUB’A3KN» 10 POOOYOTO MICIIsT; TTO-JPYTe, 3aCTOCYBAHHST HETUIIOBIX
(hopM 3aliHITOCTI Hala€ MOKJIMBICTD 3aJTy4aTy 10 Mpalli 3Ha4HO OiJIbIy KilbKICTh IPOMAISH, IO € Pe/-
CTaBHUKAMH BCIX COLIaJIbHUX TPYII, BKJIIOYAIOUN «YPas/MBi» MPOMIAPKKU HACeJeHHs, SIK TO MeHCIOHepH,
0cobu 3 IHBaJIAHICTIO, BariTHI JKiHKM TOIIO; MO-TPETE, HETUIOBI (HOPMU 3aHATOCTI BUCTYIAIOTH OiIbIIT
eeKTUBHUMM B po3pi3i po3BUTKY I poBux Texnouorii Ta [T-chepn, mix THekoM goro mocTiitHO 3MiHIO-
€TbCS YSIBJIEHHSI PO MOJIEJI 100Y/I0BH TPY/IOBKX BiJIHOCUH; [I0-UETBEPTE, 32CTOCYBAHHSI HETUIOBUX (DOPM
3alHATOCTI JI03BOJISIE MATPUEMCTBAM, YCTAHOBAM Ta OPTaHi3aIlisIMI 3HATHO eDeKTUBHIIIIE TTi/ITOTYBATUCH
110 hopc-MaKOPHUX CUTYATIIiH, K, Hanpukaas, emigemis COVID-19, Ta miniMi3yBaTH HeTaTHBHI HACTIAKN
iX BILIMBY Ha pe3yJbratut poboT cyd’eKTa rocIofapioBatHst B3arasi ta ii paiiBHUKIB, 30KpeMa.

KmouoBi cioBa: HeTHIIOBA 3aiiHATICTD, COIIAIBHIUIT PO3BUTOK, EKOHOMIUHUI PO3BUTOK, TIPAI[iBHUKH,
MIPaBOBE PETYJTIOBAHHSL.
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TYPES OF ADMINISTRATIVE AND LEGAL
INSTRUMENTS FOR FUNCTIONING
OF STOCK EXCHANGES IN UKRAINE

Abstract. Purpose. The purpose of the article is to characterise the types of administrative and legal
instruments for the functioning of stock exchanges in Ukraine. Results. It is established that most
of the administrative services provided by the National Securities and Stock Market Commission are free
of charge and are provided within a specially established period (30 days). In general, the administrative
services that are directly related to Ukrainian stock exchanges include: issuance, replacement or
cancellation of title documents of stock market participants; issuance of duplicate documents related to
stock exchange activities; approval of statutory documents in the manner prescribed by law; admission
of securities to circulation in Ukraine (for foreign participants); approval of personnel decisions of stock
market participants. Administrative and information services in the field of stock exchanges in Ukraine
are special types of public services related to stock exchange activities and are provided by specialised
information agencies and the National Securities and Stock Market Commission to stock market
participants for the purpose of legitimate stock exchange activities, self-regulation of the professional
activities of stock market participants, obtaining and dissemination of information about stock exchanges
and general legal framework for the operation of stock exchanges. Conclusions. 1t is concluded that
the main entity providing administrative and information services in the sphere of functioning of stock
exchanges is the National Securities and Stock Market Commission as a power-regulatory entity of public
administration, which ensures administrative and coordination relations of stock market participants,
and news agencies as special public administrators. The administrative and legal instruments for
the functioning of stock exchanges in Ukraine is a set, provided for by law, of legal and organisational forms,
measures and methods of implementing administrative and regulatory framework for stock exchanges
which is interdependently formed into a single effective mechanism to ensure optimal organisation
and progressive functioning of stock exchanges.

Key words: charter, state registration, legal entity, physical person, commission.

1. Introduction

The effectiveness of the legal regula-
tory mechanism is a degree of achievement
of the expected regulatory result, i.e. the cor-
relation between the established goal of legal
regulation of social relations and actual results
(goal-result). The effectiveness of regulatory
framework is one of the key indicators of its
quality, along with value ("meeting the needs,
interests, development of individuals, social
groups, and society") and cost-efficiency ("ade-
quacy of social costs to the results of legal
framework for social relations"). The effective-
ness of the legal regulatory mechanism means
the optimal measure of the law's targeted
impact on social relations, that is, achievement
of the goal of obtaining the results of their
implementation that are foreseeable and desir-
able for the creator of legal provisions. The
purpose, if its content is legal consequences,

© A. Vykhrystiuk, 2023

is to best meet the two basic conflicting needs
of the individual and society: justice (freedom)
and security (order). A rulemaking body may
have other goals (economic, environmental,
political, social and cultural) in addition to legal
ones. In this case, the effectiveness of legal reg-
ulation is determined by the achievement of all
goals (Skakun, 2014, p. 215).

Undoubtedly, the effectiveness of the regu-
latory mechanism for stock exchanges depends
on the "correctness” of application of adminis-
trative and legal instruments for the function-
ing of stock exchanges, which are components
of their overall regulatory mechanism.

2. Principles for determining specific fea-
tures of stock exchanges in Ukraine

The essence of an instrument in law is
defined as an arsenal, the entire range of legal
phenomena of different levels, which are dis-
tinguished and considered not only in the con-
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text of the needs of legal practice, but also from
the standpoint of their functional purpose, i.e.
those features that characterise them as instru-
ments for performing economic, political or
social tasks (Paterylo, 2006).

In our opinion, the administrative
and legal instruments for the functioning
of stock exchanges in Ukraine is a set, provided
for by law, of legal and organisational forms,
measures and methods of implementing admin-
istrative and regulatory framework for stock
exchanges which is interdependently formed
into a single effective mechanism to ensure opti-
mal organisation and progressive functioning
of stock exchanges.

According to R. Melnyk and V. Bevzenko,
the instruments of public administration
include regulations of public administration,
administrative act and administrative con-
tract (Melnyk and Bevzenko, 2014, p. 58).
According to V. Halunko, P. Dikhtiievskyi,
O. Kuzmenko and S. Stetsenko, the instruments
of public administration include: 1) regulations;
2) administrative acts; 3) administrative con-
tracts as an instrument of public administra-
tion; 4) plans as instruments of public admin-
istration; 5) actions as instruments of public
administration (Melnyk, Bevzenko, 2014,
pp. 143-145). In addition, scholars argue that
the choice of an appropriate public adminis-
tration instrument in the activities of a public
administrator is based on two main factors: first,
adherence to the principle of legality (a public
administrator shall act exclusively in the man-
ner prescribed by the Constitution and laws
of Ukraine), in other words, to choose compe-
tence among the instruments of public admin-
istration. Second, ensuring the effective res-
toration of the rights, freedoms and legitimate
interests of individuals and the public interest
of society. In this case, when choosing a public
administration instrument, a public admin-
istrator should consider a number of factors
with certain contradictions. In the second case,
the public administrator should optimally com-
bine the highest efficiency in restoring the vio-
lated values of the person in need with minimal
inconvenience to other persons and minimal
expenditure of human and material resources
and time (Halunko, Dikhtiievskyi, Kuzmenko,
Stetsenko, 2018).

Therefore, the following types of admin-
istrative and legal instruments for the func-
tioning of stock exchanges in Ukraine can be
distinguished: issuance of regulatory and indi-
vidual acts; e-governance tools; control; pru-
dential supervision as a special tool; admin-
istrative and information services in the field
of stock exchange functioning; administrative
enforcement for violation of the requirements
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of the legislation on the functioning of stock
exchanges.

An important individual instrument for
the functioning of stock exchanges in Ukraine
is the Stock Exchange Rules, provided for by
the Regulations on the Functioning of Stock
Exchanges, approved by the National Securities
and Stock Market Commission by its Decision
No. 1688 of 22 November 2012. In accordance
with the Regulations, the Stock Exchange
Rules, as well as amendments thereto, shall be
effective upon their registration with the Com-
mission in accordance with the requirements
of Ukrainian law. The stock exchange rules may
be contained in one document or consist of sepa-
rate stock exchange documents. Stock exchange
rules must be transparent and non-discrimina-
tory (By the decision of the National Securities
and Stock Market Commission on the approval
of the Regulation on the functioning of stock
exchanges, 2012).

The Stock Exchange Rules consist of the fol-
lowing procedures: organising and conducting
stock exchange trading; listing and delisting
securities; admitting stock exchange members
and other persons to stock exchange trad-
ing; quoting securities and other financial
instruments, publishing the stock exchange
rate; disclosing and publishing information
on the stock exchange's activities; resolving
disputes between stock exchange members
and other persons entitled to participate in
stock exchange trading in accordance with
the law; control over compliance by mem-
bers of the stock exchange and other persons
entitled to participate in stock exchange trad-
ing in accordance with the law with the rules
of the stock exchange; - sanctions for violation
of the rules of the stock exchange, including
cancellation (non-performance) of the stock
exchange contract (agreement) on a security
or other financial instrument (By the decision
of the National Securities and Stock Market
Commission on the approval of the Regulation
on the functioning of stock exchanges, 2012).

The stock exchange may establish specifics
of organisation and conduct of exchange trad-
ing in the relevant type of security or other
financial instrument on different types of mar-
kets provided for by the stock exchange rules.
The rules of the stock exchange for each mar-
ket shall determine the procedure for submit-
ting orders and specifying their types; specific
features of entering into exchange contracts
(agreements), the procedure for ensuring (if
any) fulfilment of obligations under exchange
contracts (agreements); the procedure for
settlements. The rules of the stock exchange
should determine: the procedure for acquiring
the status of a stock exchange member, includ-



7/2023

ADMINISTRATIVE LAW AND PROCESS

ing requirements for a stock exchange mem-
ber, suspension and termination of the status
of a stock exchange member; rights and duties
of a stock exchange member; procedure for
maintaining a list of stock exchange members,
exchange traders and their authorised repre-
sentatives; procedure for registering authorised
representatives of exchange traders; procedure
for providing information by stock exchange
members and exchange traders (By the decision
of the National Securities and Stock Market
Commission on the approval of the Regulation
on the functioning of stock exchanges, 2012).

Therefore, the main administrative instru-
ment for the functioning of stock exchanges
in Ukraine is the issuance of regulations
and individual acts, which is mostly carried out
by the National Securities and Stock Market
Commission. A special role should be given to
the Stock Exchange Rules, which transparently
define the requirements and rules for the func-
tioning of stock exchanges and establish the spe-
cifics of the relationship between stock market
participants.

Stock exchanges are considered to be
an integral part of the economy of any devel-
oped country. They are a product of the natural
development of the economy. Stock exchanges
were created and are created to enable firms
to obtain the financial resources necessary for
their development, i.e. to make the issued secu-
rities as viable as possible. Stock exchanges act
as an economic barometer of the global finan-
cial system. Sharp fluctuations in stock prices
and their fall cause shocks in the world market,
rapid outflow of capital, which in turn leads to
economic and financial instability, asset depre-
ciation, crisis phenomena, etc. (Mitiukov, Alek-
sandrov, Vorona, Nedbaieva, 2001).

The study of administrative and informa-
tion services in the field of stock exchanges,
first of all, should focus on the legal category
of "administrative services".

From the legislative definition, some schol-
ars have identified the key features of an admin-
istrative service, such as: 1) an administra-
tive service is provided only upon application
of an individual or legal entity; 2) the applica-
tion leads to a certain result aimed at acquiring,
changing or terminating the rights and/or obli-
gationsofaperson;3) anadministrative serviceis
the result of the exercise of power by the admin-
istrative service provider; 4) an administrative
service is provided in accordance with the law
(Halunko, Dikhtiievskyi, Kuzmenko, Stet-
senko, 2018). Based on these features, the fol-
lowing conclusions can be drawn: - an adminis-
trative service is provided by an administrative
service provider only at the initiative of a per-
son who needs such a service; - the result of con-

sideration of an application by an applicant is:
1) a decision of individual action (administra-
tive act), which is made in relation to a specific
person and gives rise to, changes or terminates
the rights and/or obligations of a person (for
example, a marriage registration certificate,
a licence for a certain type of economic activ-
ities, an entry in the Unified State Register
of Legal Entities and Individual Entrepreneurs);
2) an administrative agreement under which
a person's rights and/or duties are acquired,
changed or terminated; - an administrative
service is provided only by an administrative
service provider; - the provision of an adminis-
trative service is the responsibility of a state or
local authority; - the powers of public adminis-
tration bodies and the procedure for providing
administrative services should be enshrined
exclusively in law (Halunko, Dikhtiievskyi,
Kuzmenko, Stetsenko, 2018).

With regard to the issue of administrative
and information services in the field of stock
exchanges, we believe it isimportant to note that
the main authority in this field is the National
Securities and Stock Market Commission.

In accordance with the List of Administra-
tive Services Provided by the National Secu-
rities and Stock Market Commission No. 112
of 18 July 2018, the administrative services
directly related to Ukrainian stock exchanges
include the following services: issuance of a cer-
tificate of registration of an association of pro-
fessional stock market participants; issuance
of a certificate of registration of an association
as a self-regulatory organisation of profes-
sional stock market participants; replacement
of the certificate of registration of the associa-
tion of professional stock market participants;
replacement of the certificate of registration
of the association as a self-regulatory organisa-
tion of professional stock market participants;
cancellation of the certificate of registration
of the association of professional stock mar-
ket participants; cancellation of the certificate
of registration of the association as a self-reg-
ulatory organisation of professional stock mar-
ket participants; issuance of a certificate for
the right to perform actions related to the direct
conduct of professional activities in the stock
market; issuance of a duplicate certificate for
the right to perform actions related to the direct
conduct of professional activities in the stock
market; cancellation of a certificate for the right
to perform actions related to the direct conduct
of professional activities in the stock market;
issuance of a licence for professional activities in
the stock market (securities market); cancella-
tion of a licence to carry out professional activ-
ities in the stock market (securities market);
approval of a draft charter of a corporate invest-
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ment fund and registration of a share issue to
form the initial authorised capital of a corporate
investment fund with theissuance ofatemporary
certificate of registration of a share issue; admis-
sion of securities of foreign issuers to circulation
in Ukraine; delegation of powers to a self-reg-
ulatory organisation of stock market partici-
pants; early termination (refusal to exercise)
of delegated powers to a self-regulatory organ-
isation of stock market participants; approval
of internal documents of a self-regulatory
organisation (amendments thereto) approved
by a self-regulatory organisation of stock mar-
ket participants; approval of rules and standards
of professional activities in the stock market
(amendments thereto) approved by the associ-
ation of professional stock market participants;
approval of candidates for the positions of stock
exchange managers; approval of distribution
of advertising (amendments to advertising)
of securities and the stock market; registration
of rules (amendments to rules) of the stock
exchange; approval of the charter (amendments
to the charter) of the stock exchange (Official
website of the National Securities and Stock
Market Commission, 2022).

3. Specific features of the regulatory
and legal framework governing the powers
of stock exchanges

In order to approve the charter (amend-
ments to the charter) of a stock exchange,
the documents required to provide such
an administrative service are sent to the legal
address by post or submitted directly in person.
The administrative service is free of charge. For
state registration of the charter (amendments to
the charter) (unless the stock exchange is estab-
lished and operates on the basis of a model char-
ter), the stock exchange must submit the charter
(amendments to the charter) and the following
documents to the Commission for approval
- an application for registration of the stock
exchange's charter (amendments to the char-
ter); - justification of the reasons for amending
the charter; - a copy of the original decision to
amend the charter; - the charter (amendments
to the charter) in three copies, executed in
accordance with the requirements of Article 15
of the Law of Ukraine "On State Registration
of Legal Entities, Individual Entrepreneurs
and Public Organisations” in paper form
and one copy in electronic form; - a comparative
table of the old and new versions of the charter
in paper and electronic forms. Within 30 calen-
dar days from the date of receipt of the package
of documents, the Commission has the right to
decide to approve/refuse to approve the char-
ter (amendments to the charter) of the stock
exchange. In case of submission of an incomplete
package of documents or documents that are
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executed in violation of the established require-
ments, they shall be returned without consid-
eration within 10 business days from the date
of receipt by the Commission. If the Commission
has any comments on the content of the submit-
ted documents, it has the right to send a notice
to the applicant not later than 30 days from
the date of receipt of the package of docu-
ments on the need to take such comments into
account. The result of this service is the Com-
mission's decision to approve/refuse to approve
the charter (amendments to the charter)
of the stock exchange. Two copies of the stock
exchange's charter (amendments to the char-
ter), with the Commission's stamp of registra-
tion indicating the date and number of the rel-
evant Commission's decision. The grounds for
refusal to approve the charter (amendments
to the charter) of a stock exchange may be -
non-compliance of the submitted documents
with the requirements of the law; - presence
of inaccurate data in the submitted documents
(Official website of the National Securities
and Stock Market Commission, 2022).

In order to approve candidates for
the positions of stock exchange managers,
the documents required for the provision
of such an administrative service shall be
sent to the legal address by post or submitted
directly in person. The administrative service
is free of charge. The Commission shall make
a decision based on the overall assessment
of all submitted documents and the results
of the interview within 30 calendar days from
the date of receipt of the application and rele-
vant documents. If there are grounds provided
for by law, the Commission may return them
without consideration no later than 5 working
days from the date of receipt of the application
for approval of the candidate for the position
of the head of the stock exchange and the rele-
vant documents. To obtain approval for appoint-
ment to the position of the head of the stock
exchange, the applicant's authorised body shall
submit an application for approval of the can-
didate for the position of the head of the stock
exchange and the following documents: 1) Copy
of the decision of the relevant governing body
of the stock exchange on dismissal from the posi-
tion of the head and a copy of the decision
of the relevant governing body of the stock
exchange on the election of a candidate for
the position of the head, certified by the signa-
ture of the authorised person; 2) Application
form of the candidate for the position of the head
of the stock exchange signed by the person
of the candidate for the position of the head
of the stock exchange, certified by the person
dealing with personnel issues at such stock
exchange, or notarised; 3) Copies of documents
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on education issued by a higher educational
institution of Ukraine and/or a foreign edu-
cational institution, certified by the signature
of an authorised person or notarised (for a for-
eign individual); 4) Copy of the employment
record book or other document (for a foreign
individual) confirming the employment record
of the candidate for the position for the last
three years, certified at the last place of work or
notarised (for a foreign individual); 5) Copies
of all pages of the passport containing infor-
mation about the person; 6) Copy of the Reg-
istration number of the taxpayer's registration
card; 7) Information about the candidate for
the position of the head of the stock exchange
provided by the stock market supervisory
authority of the relevant foreign country and/
or information from stock market participants
of the foreign country where the candidate for
the position previously worked; 8) Information
on the candidate for the position of the head
of the stock exchange provided by professional
stock market participants and/or their found-
ers, where the candidate for the position previ-
ously worked, and /or information of the appli-
cant's members, certified by the signatures
of the members or the signature of the head
of the legal entity that provided such informa-
tion; 9) Notarised copy of the permit for the use
of labour of foreigners and stateless persons in
Ukraine; 10) For a foreign individual - a certifi-
cate from the relevant state authority of the for-
eign state in which the candidate for the posi-
tion resides, stating that the candidate has no
criminal record that has not been cancelled or
expunged in accordance with the established
procedure. The result of the service is the Com-
mission's decision to approve/refuse to approve
the candidacy of the stock exchange's head.
The grounds for refusal are: - the candidate for
the position of a head, according to the submit-
ted documents, does not meet the requirements
of the law; - the documents on the candidate
for the position of a head contain inaccurate
information; - the candidate has not confirmed
the appropriate level of professional knowledge
and skills, which, in particular, is assessed based
on the results of the interview; - the candidate
did not appear for the interview without valid
reasons (Official website of the National Securi-
ties and Stock Market Commission, 2022).

To obtain a licence to carry out professional
activities in the stock market, the applicant shall
submit to the General Department of the Com-
mission or send by mail (registered letter)
an application for alicence drawn up in the state
language and two copies of the list (descrip-
tion) of documents submitted for the issuance
of a licence to carry out professional activities
in the stock market, the applicant shall indicate

which document submitted with the application
for a licence is confidential information. The
administrative service shall be free of charge.
The Commission, in accordance with the pro-
cedure established by it, shall issue or refuse to
issue a licence for a certain type of professional
activities in the stock market within three
months from the date of receipt of the docu-
ments referred to in part two of this Article. For
verification of information on foreign legal enti-
ties or foreign individuals included in the own-
ership structure of a legal entity that intends
to carry out professional activities in the stock
market, the period for reviewing documents
shall be six months. The decision of the NSSMC
to issue or refuse to issue a licence is an entry
in the Unified State Register of Legal Entities,
Individual Entrepreneurs and Public Organisa-
tions on the decision of the licensing authority
to grant or deny a licence to a business entity to
carry out the type of business activities it has
determined. A written notification of the deci-
sion to issue or refuse to issue a licence (with
a copy of the relevant decision attached) shall
be sent (issued) to the applicant within five
working days from the date of the relevant deci-
sion (signed by the head of the structural unit
of the Commission that considers the appli-
cation for a licence and relevant documents)
(Official website of the National Securities
and Stock Market Commission, 2022).

Therefore, most of the administrative ser-
vices provided by the National Securities
and Stock Market Commission are free of charge
and are provided within a specially established
period (30 days). In general, the administrative
services that are directly related to Ukrainian
stock exchanges include: issuance, replacement
or cancellation of title documents of stock
market participants; issuance of duplicate doc-
uments related to stock exchange activities;
approval of statutory documents in the manner
prescribed by law; admission of securities to cir-
culation in Ukraine (for foreign participants);
approval of personnel decisions of stock market
participants.

With regard to information services in
the field of stock exchanges, we note that pur-
suant to the provisions of the Law of Ukraine
"On Amendments to Certain Legislative Acts
of Ukraine on Simplifying Business and Attract-
ing Investments by Securities Issuers" No. 210-
VIII of 16 November 2017, the National Secu-
rities and Stock Market Commission amends
existing and develops new regulations regarding
the provision of information services in the stock
market (Official website of the National Securi-
ties and Stock Market Commission, 2022).

Legal regulations governing the activities
of information agents will include: the proce-
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dure for authorisation of legal entities intending
to provide information services; the procedure
for maintaining the Register of persons author-
ised to provide information services in the stock
market and disclosure of information therefrom;
requirements for information services agree-
ments; requirements for a certificate of inclu-
sion in the Register of persons authorised to
provide information services; requirements for
a person who intends to carry out information
services activities; the procedure for notify-
ing the Commission of changes in information
and/or documents submitted for inclusion in
the Register of persons authorised to provide
information services and for obtaining a certif-
icate of inclusion in the Register; the procedure
for cancellation of the certificate of inclusion
in the Register of persons authorised to pro-
vide information services; the procedure for
approval by the Commission of internal rules
and requirements for software and hardware
systems used in the provision of information
services: for the publication of regulated infor-
mation on behalf of stock market participants,
for the distribution of consolidated information
on financial instruments and/or stock market
participants in a continuously updated mode,
for the submission of reports and/or adminis-
trative data to the Commission (Official web-
site of the National Securities and Stock Market
Commission, 2022).

That is, the purpose of providing informa-
tion services is to simplify the administrative
and regulatory framework for stock exchanges
for stock market participants, and their main
feature is to expand the legal impact of informa-
tion services provided by special entities - infor-
mation agencies.

News agencies are special public administra-
tors that are authorised by the National Securities
and Stock Market Commission to provide infor-
mation services in the stock market in accordance
with the procedure established by law.

In general, information services in the field
of stock exchange functioning consist of offi-
cial publication of information on the activities
of stock exchanges or submission of reporting
data on the functioning of the stock exchange
to the National Securities and Stock Market

Commission.
4. Conclusions
Therefore, administrative and informa-

tion services in the field of stock exchanges
in Ukraine are special types of public services
related to stock exchange activities and are
provided by specialised information agencies
and the National Securities and Stock Market
Commission to stock market participants for
the purpose of legitimate stock exchange activ-
ities, self-regulation of the professional activ-
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ities of stock market participants, obtaining
and dissemination of information about stock
exchanges and general legal framework for
the operation of stock exchanges.

The main entity providing administrative
and information services in the sphere of func-
tioning of stock exchanges is the National Secu-
rities and Stock Market Commission as a pow-
er-regulatory entity of public administration,
which ensures administrative and coordination
relations of stock market participants, and news
agencies as special public administrators.

Therefore, administrative and legal instru-
ments for the functioning of stock exchanges
in Ukraine is a set, provided for by law, of legal
and organisational forms, measures and meth-
ods of implementing administrative and reg-
ulatory framework for stock exchanges which
is interdependently formed into a single effec-
tive mechanism to ensure optimal organisation
and progressive functioning of stock exchanges.
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BN AAMIHICTPATUBHO-ITPABOBOTO IHCTPYMEHTAPIIO
OYHKIIOHYBAHHA ®OHIOBUX BIPK B YKPAIHI

Anoranis. Mema. Mera crarTti nosi[rae y XapakTePUCTHIN BUAIB aiMiHICTPATHBHO-IIPABOBOTO
incTpymenTapito byHkiionysants Gounosux Gipik B Yrpaini. Pesyasmamu. 3'sicoBaHo, 10 OLIbIIICTD
AIMIHICTPATUBHUX TIOC/YT, sIKi HafaioThesd Harionanbaa KoMicis 3 MiHHUX TarnepiB Ta GOHI0BOTO PUH-
Ky € Ge30TIATHIMU Ta HAfAIOTLCS § CTENiaabHo BeTanosIenuit crpok (30 amiB). B misomy, 1o ammMimi-
CTPATUBHUX MOCIYT, sIKi MAOTh Oe3[ocepesHe BiHOmeHH s 10 HOHA0BUX OipK YKpaiHU MOKHA BijlHe-
CTH: BHJIa4a, 3aMiHa abo aHyJIOBAHHS IIPABOBCTAHOBIIOIOYNX IOKYMEHTIB yYaCHUKIB (POHIOBOTO PUHKY;
Bu/laua AyOJiKaTiB I0KYMEHTIB, 110 TI0B’s13aHi 3 GiPIKOBOIO sLIbHICTIO; TIOTOJPKEHHSI CTATy THUX JI0KYMEH-
TiB y TOPSIIKY, BCTAHOBJIEHOMY 3aKOHOM; JIOIYCK I[IHHUX TarnepiB 10 o6iry B Ykpaiui (s iHO3eMHIX
YUYaCHUKIB); TOTOJIZKEHHST KAIPOBUX PillleHb YYaCHWUKIB (DOHIOBOTO PUHKY. AIMiHICTPaTHBHI Ta iHhopMa-
wiitni nocayru y cdepi dyHkiionysanus GoHposux Gipx B YKpaiHi € creniaibHuMu BugaMu myOiuHux
HOCJIYT, IO CTOCYIOThCS MPOBAKEHHsI GipKOBOI AiAJIbHOCTI Ta HAIAIOTHCS CrelialisoBaHuMu iHdopMa-
miftHiuMu arenTcTBaMu Ta HarionaspHoto kKomici€eto 3 MiHHUX marnepiB Ta GOHI0BOTO PUHKY YYaCHUKAM
(hOHIOBOrO PUHKY JUIsl 3aKOHHOTO 3/1HCHeHHs GipKOBOI AisIBHOCTI, caMoperysioBaHHs podeciiiHoi
JUSTBHOCTI y4acHUKaMu (DOHI0BOTO PUHKY, OTPUMAHHS Ta PO3MOBCIO/KeHHs indopmaitii mpo dhongosi
6ipki Ta 3ara;TbHO-TTPABOBOTO PETYIIOBAHHS IMTaHb (DYHKIIOHYBaHHS (HOHIOBUX GipK. Bucnosxu. 3po-
6J1€HO BUCHOBOK, 1110 OCHOBHUM Cy(’€KTOM Ha/[aHHS aJIMiHICTPATUBHKX Ta IH(POPMALIIHUX TOCIYT y che-
pi dyHKIionyBanns Gongosux 6ip:x € Harionanabia KoMicis 3 HIHHUX HManepis Ta GOHAOBOTO PUHKY, K
BJIAIHO-PeryIATOpHUi cy6’ekT my6uiuHoi aamiHicTpalii, 1o 3abesledye aaMiHiCTPaTHBHO-KOOPAMHA-
IiliHI B3a€MO3B'I3KM YUACHUKIB (DOHIOBOTO PUHKY, Ta iH(DOPMAIIHI areHTCTBA SIK ClieliaibHi cy0 eKTH
ny6usiynol agminicTpanii. AAMiHICTPaTHBHO-TIPABOBUII IHCTPyMeHTapiil (BYHKI[OHYBaHHS (DOHIOBUX
Gipx B Ykpaiti — 11e HopMaTHBHO-3a0€311eueHa CYyKYIIHICTh IIPABOBKX Ta OpraHizalliiHnx GopM, 3axois
Ta c110cobiB peaizallii afMiHICTPATHBHO-TIPABOBOTO PErYJIIOBAHHSA (GOHIOBUX GIPIK, 10 B3aEMO3AJIEKHO
hopmy€eThes B €AHIN epeKTUBHIIT MexaHi3M 3a/1/1d 3abe31eder st ONTHMAIbHOI opraHisailii Ta mporpe-
CUBHOTO (DYHKITIOHYBaHHA (DOHIOBUX HipiK.

Kiouosi ciioBa: craTyT, epsKaBHa peecTpallist, puanyHa 0coda, BhizuuHo 0coda, KOMicis.
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ADMINISTRATIVE AND LEGAL STATUS
OF LOCAL STATE ADMINISTRATIONS
AND COUNCILS IN THE FIELD OF LABOUR

Abstract. Purpose. The purpose of the article is to describe the administrative and legal status of state
administrations and councils in the field of labour. Results. Relying on the analysis of scientific views
of scholars and provisions of current legislation, the article describes the administrative and legal status
of local state administrations and councils in the field of labour. It is noted that the tasks of local state
administrations and councils in the field of labour are derived from their more general tasks. The author
emphasises that today the powers of municipal authorities to exercise control in the field of labour and to
impose sanctions for violations of legislation in this field need to be revised. It is found that powers are
not a set of separate rights and duties, but a single holistic construction; powers are an expression not only
of power capabilities, but also of what is required of the authorised entity. Conclusions. It is concluded that
the administrative and legal status of local state administrations and councils in the field of labour needs to
be improved. In particular, we are convinced that the powers of municipal authorities to exercise control
in the field of labour and to impose sanctions for violations of legislation in this field need to be revised. In
our opinion, all control and jurisdictional powers in the field of labour should be transferred to executive
authorities that have the necessary facilities and resources to exercise them effectively and efficiently.
Instead, municipal authorities should retain supervisory powers that will enable them to monitor the state
of labour law in the territories and facilities under their jurisdiction but will not involve interference by
local government officials in the work of the entities under their supervision. In cases where, in the course
of supervisory activities, local government officials have reasonable suspicions that a particular employer
has violated labour legislation, they should apply to the relevant executive authorities with an initiative

to conduct an inspection and bring the perpetrators to legal liability as provided by law.
Key words: administrative and legal status, local state administrations, legislation, labour.

1. Introduction

The organisational and legal mechanism
for managing the labour sector is a complex
multi-element formation, one of the key links
of which is the entities that actually perform
the relevant tasks and functions in the field (or
sector) under study. Among the system of these
entities, a special role is assigned to local state
administrations and local self-government bod-
ies (municipalities). In order to clearly under-
stand their place and role in the field of labour,
the administrative and legal status of these enti-
ties should be considered. The relevance of this
issue is also enhanced by the fact that reforms
of local self-government and the labour protec-
tion management system are still underway in
our country, in the course of which some aspects
of the legal status of the above-mentioned pub-
lic authorities should change.

Some problematic issues related to super-
vision and control by local state administra-
tions and councils in the field of labour have
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been considered in their scientific works by:
S.I. Dvornyk, V.I. Zahumennyk, I.Yu. Kailo,
A.V. Melnyk, Yu.O. Poliakova, Ye.M. Popo-
vych, V.V. Protsenko, M.M. Sirant, H.V. Ter-
ela V.M. Shapoval and many others. However,
despite the significant theoretical achievements,
the legal literature lacks comprehensive studies
on the administrative and legal status of local
state administrations and councils in the field
of labour.

Therefore, the purpose of the article is to
describe the administrative and legal status
of state administrations and councils in the field
of labour.

2. Specific features of the administrative
and legal status of local state administrations
and councils

In the context of this research, it should be
noted that the administrative and legal status
of local state administrations and councils in
the field of labour should be interpreted as a com-
prehensive social and legal phenomenon which

© 0. Kucher, 2023
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expresses the legal position of local state admin-
istrations and councils as entities implementing
public policy on labour, determined by means
of administrative law. The content of the legal
status under study is the range of those prop-
erties of these entities that are important from
the legal perspective and the set of which, in fact,
determines which issues and tasks in the field
of labour are entrusted to state administrations
and councils, what they must (should) do in this
regard, and what opportunities they have for this.

It should be noted that, unlike the legal sta-
tus of a physical person, the legal status of a pub-
lic authority or official has a more extensive
structure, in particular, it means that in addi-
tion to the rights and duties that form the core
or keystone of any legal status the indispensable
elements of the legal status of a public authority
are tasks, functions, and subject matter of juris-
diction, which together determine the social
purpose and mission of this entity, indicate why
such an entity exists and why it is vested with
the appropriate range of powers and receives
certain resources.

It is necessary to consider some elements
of administrative and legal status of local
state administrations and councils in the field
of labour more detailed. First of all, a focus
should be made on the purpose and tasks
of these entities in the field of labour, since these
elements of the legal status enable to under-
stand the role of local state administrations
and councils in the field of labour and their pur-
pose in the mechanism of public administration
of this sector of public life. A purpose is usually
understood as something that someone strives
for, something they want to achieve, a specific
end result of certain activities (Busel, 2005).

Therefore, we believe that objectives, as
an element of the administrative and legal sta-
tus of local state administrations and coun-
cils in the field of labour, are a certain result
of the managerial influence of these entities on
relations and processes in the field of labour,
for the achievement of which they (these enti-
ties) are actually vested with certain pow-
ers and provided with the appropriate range
and number of resources. This results in a cer-
tain state of affairs in the labour sphere, which
these entities strive to achieve and maintain as
the most appropriate and necessary at a particu-
lar stage of development of social life. Unfor-
tunately, the current legislation regulating
the legal status of local state administrations
and councils does not clearly define their
goals in the field of labour. However, based on
the content of the powers in the field of social
protection, employment and labour vested in
the entities under study, the purpose of their
activities in the field of labour is to ensure

timely and full implementation of public pol-
icy on labour at the regional and local levels,
to maintain a high level of legality in this field,
to promote the accumulation, development,
and most efficient and appropriate use of labour
potential in the respective area.

In order to achieve this goal, local state
administrations and councils have to fulfil
a number of tasks assigned to them. For exam-
ple, the tasks of these administrations are gen-
erally enshrined in Article 2 of Law of Ukraine
"On Local State Administrations" No. 586-XIV
of 9 April 1999, which states that local state
administrations within the relevant administra-
tive-territorial unit shall ensure:

1) Implementation of the Constitution, laws
of Ukraine, acts of the President of Ukraine,
the Cabinet of Ministers of Ukraine, and other
higher-level executive authorities;

2) Law and order, observance of the rights
and freedoms of citizens;

3) Implementation of state and regional
programmes of socio-economic and cultural
development, environmental protection pro-
grammes, and, in areas where indigenous peo-
ples and national minorities live compactly,
programmes of their national and cultural
development;

4) Preparation and approval of progno-
ses of the respective budgets, preparation
and implementation of the respective budgets;

5) Report on the implementation
of the respective budgets and programmes;

6) Interaction with local self-government
bodies;

7) Exercise of other powers granted by
the state and delegated by the respective coun-
cils (Law of Ukraine On Local State Adminis-
trations, 1999).

With regard to local councils, their tasks are
not even generally defined in the Law of Ukraine
"On Local Self-Government in Ukraine", but as
a rule, the main tasks of municipal authorities
include the following: strengthening the foun-
dations of the constitutional order of Ukraine;
ensuring the exercise of constitutional human
and civil rights; creating conditions for meet-
ing the vital needs and legitimate interests
of the population; developing local democ-
racy (Official site of the Pereyaslav-Khmel-
nytskyi City Council, 2022; The official web-
site of the Veliko Aleksandriv District Council,
2022; Official website of Velikos Severinivska
village council, 2022).

Obviously, the tasks of local state adminis-
trations and councils in the field of labour are
derived from their more general tasks men-
tioned above, in particular, considering the con-
tent of the purpose of these entities' activities
in the field of labour, we believe that the follow-

19



7/2023

ADMINISTRATIVE LAW AND PROCESS

ing should be included in the scope of the tasks
of these entities under study:

1. Administrations:

a) Ensuring proper implementation
of labour legislation and monitoring its obser-
vance by employers;

b) Formulation and consolidation in
the relevant documents of goals and priorities
for strengthening and developing labour poten-
tial in the respective area, identification of ways
and means, formation of a mutually agreed sys-
tem of measures to achieve the declared goal
and fulfil the planned tasks;

¢) Ensuring coordination of activities
of territorial subdivisions of specialised exec-
utive authorities on implementation of public
policy on labour protection and labour, super-
vision and control over compliance with labour
legislation, and employment of the population;

d) Interaction with municipal authorities on
the implementation of public policy on labour;

e) Addressing other issues related to ensur-
ing proper implementation of public policy on
labour at the regional and local levels.

2. Councils.

a) Promoting the implementation of pub-
lic policy on labour protection and hygiene,
employment  (in  particular,  promoting
the employment of persons with disabilities) in
the area under its jurisdiction;

b) Ensuring compliance with labour legisla-
tion by participants in labour and similar relations;

¢) Interaction with local state administrations
and other state authorities on labour issues;

d) Development and approval of targeted
programmes for the efficient use of labour
potential in the respective territories, improve-
ment of working conditions and strengthening
of labour safety.

In addition to the purpose and tasks, impor-
tant elements of the legal status of a public
authority, which reflect the competence com-
ponent of this legal status, are functions, that
is, the main areas of activities of the entity, in
which the above-mentioned tasks are actually
implemented. In our opinion, the key func-
tions of local state administrations and coun-
cils in the field of labour include the following:
rule-making, control and supervision, estab-
lishment, planning, social protection, commu-
nication, coordination, forecasting, resource
provision, and jurisdictional one. In addition
to the above functions, local state administra-
tions and councils have a number of other areas
of activities, but the above, in our opinion, most
clearly reflect the key areas in which the enti-
ties under study operate to achieve their goals
and fulfil their respective labour-related tasks.

3. Content of powers of public authorities

The core of the legal status of any public
authority is its powers. Specialised literature
provides many perspectives on what powers
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are, that is, whether they are a set of rights only,
or rights and duties, or whether they are com-
petence or a mandate (Solonar, 2014). In our
opinion, it is more appropriate to understand
powers as a duty, that is, powers are not a set
of separate rights and duties, but a single holis-
tic construction; powers are an expression not
only of power capabilities, but also of what is
required of the authorised entity. For example,
the powers to control compliance with labour
legislation, on the one hand, provide local state
administrations and councils with the opportu-
nity to take appropriate control measures, but
on the other hand, the existence of these pow-
ers in these entities is a kind of requirement
of the state and society to supervise the state
of legality in the field of labour, to systemati-
cally check compliance by participants in labour
and similar relations. Accordingly, local state
administrations and councils, on the one hand,
have rights in relation to those over whom they
exercise this control, and on the other hand,
they are obliged to those who have vested them
with these powers and to those in whose inter-
ests they actually function and are provided
with appropriate resources. Therefore, in this
context, it can even be argued that the primary
obligation in powers is the duty, for the proper
fulfilment of which the entity is granted a cer-
tain amount of legal opportunities.

The list of powers of both local state adminis-
trations and councils is enshrined in the current
legislation. In particular, the Law on Local State
Administrations now in force stipulates that
a local state administration 1) ensures the imple-
mentation of state guarantees in the field of labour,
including the right to timely remuneration
for work; 2) develops and organises the imple-
mentation of long-term and ongoing territorial
employment programmes and measures for social
protection of various groups of the population
against unemployment; 3) ensures that public
and temporary works are performed in accord-
ance with the law for persons registered as unem-
ployed; 4) ensures social protection of employees
engaged in work with hazardous working condi-
tions at enterprises, institutions and organisations
of all forms of ownership, and quality certifica-
tion of workplaces; 5) participates in collective
bargaining and conclusion of territorial tariff
agreements, and resolution of collective labour
disputes (conflicts); 6) participates in the involve-
ment of the production capacities of enterprises
of penitentiary institutions for the socio-economic
development of regions and the acquisition by
convicts of professions in demand on the labour
market; 7) develops and implements measures to
implement public policy to promote employment
at the regional level; 8) studies the processes in
the labour market, in employment and vocational
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training, assesses them, forecasts labour supply
and demand, informs the population and execu-
tive authorities about the state of the labour mar-
ket; 9) ensures the implementation of state guar-
antees in the field of labour; 10) takes measures to
prevent mass unemployment in a timely manner;
11) determines trends in expanding the scope
of labour application in the region by creating
jobs in priority sectors of the economy, developing
small businesses, entrepreneurship, peasant (farm)
enterprises, etc.; 12) develops and implements
measures to promote the employment of dis-
missed workers, including professional orienta-
tion and vocational training; 13) undertakes other
work to promote employment (Law of Ukraine
On Local State Administrations, 1999).

In general, we can state that the administra-
tive and legal status of local state administrations
and councils in the field of labour is very similar,
which of course raises a number of concerns, espe-
cially in the context of the fact that each of these
entities has controlling powers that enable them
to interfere with the activities of the entities
under their control. This situation is obviously
not normal, because in addition to duplication
of functions and powers, it also creates unjustified
additional pressure on employers. In addition, it
should be noted that, in general, labour control
powers are not inherent in local self-government
bodies, and effective and high-quality implemen-
tation of such control measures requires a high
level of competence of officials (inspectors) who
take such measures. The lack of proper training
of local government labour inspectors leads to
abuses and violations of legality by the inspec-
tors themselves. This is also emphasised by
the Federation of Employers of Ukraine, experts
of which note that entrepreneurs often complain
that local government inspectors have a low level
of competence to conduct inspections, incor-
rectly determine the disposition for imposing
penalties, the legal nature of the contract under
which services are provided, and all civil law con-
tracts are legally qualified as labour contracts,
which is subject to fines of 30 times the min-
imum wage for each employee not registered
under an employment contract. For minor vio-
lations of labour legislation, a fine of UAH 6,000
is imposed for each such offence, multiplied by
the number of employees, and multi-million fines
are imposed, whereas in case of minor offences,
an official may be exempted from administrative
liability with a verbal warning (Official website
of the Ukrainian financial and accounting portal
"Debit-Credit", 2021).

4. Conclusions

Therefore, the administrative and legal sta-
tus of local state administrations and councils
in the field of labour needs to be improved. In
particular, we are convinced that the powers

of municipal authorities to exercise control in
the field of labour and to impose sanctions for
violations of legislation in this field need to be
revised. In our opinion, all control and jurisdic-
tional powers in the field of labour should be
transferred to executive authorities that have
the necessary facilities and resources to exercise
them effectively and efficiently. Instead, munic-
ipal authorities should retain supervisory pow-
ers that will enable them to monitor the state
of labour law in the territories and facilities under
their jurisdiction but will not involve interfer-
ence by local government officials in the work
of the entities under their supervision. In cases
where, in the course of supervisory activities,
local government officials have reasonable sus-
picions that a particular employer has violated
labour legislation, they should apply to the rel-
evant executive authorities with an initiative to
conduct an inspection and bring the perpetrators
to legal liability as provided by law.
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AJIMIHICTPATUBHO-TTPABOBHI1 CTATYC MICIIEBUX
JEEP;KABHUX AJIMIHICTPAIIII TA PAJT YV TAJTY3I IIPAITI

Anorauis. Mema. MeToto cTaTTi € HajlaTH XapaKTEPUCTUKY aJIMiHICTPATHBHO-TIPABOBOMY CTaTyCy
JlepsKaBHUX aJiMiHicTpaniil Ta paj y ranysi npaiti. Pesyasmamu. Y cTarTi, CIIpalounch Ha aHali3 HayKo-
BUX TIOTJISI/IIB BYEHUX Ta HOPM YMHHOTO 3aKOHO/IABCTBA, HA/IAHO XapaKTePUCTUKY aJIMiHiCTPATUBHO-IIPa-
BOBOMY CTaTyCy MICIIEBUX JlepsKaBHUX aMIiHICTpaIiil Ta pax y ramysi mpari. BigmideHo, 1o 3aBranns
MICI[EBHX JIePKaBHUX aJIMIHICTPAILill Ta pajl y rajysi npaili € HOXiJHUMU Bij iX Gi/IbIl 3arabHUX 3aBIaHb.
AKIIEHTOBAaHO yBary Ha TOMY, II[0 HA CbOTOJHI TOTPEOYIOTH TIEPErJISsLy TOBHOBAKEHHS MYyHII[HITATIBHOL
BJIQ/TH TTIO/IO 3/1IICHEHHST KOHTPOJIIO y TaJTy3i TIpaili Ta 3aCTOCYBaHHS CAaHKILH 32 MOPYIIeHHS 3aKOHO/IaB-
crBa y 1iil cepi. 3's1C0BaAHO, 1110 TTOBHOBAKEHHS — II€ HE CYKYIHICTh OKPEMUX IIPaB Ta 000B'13KIB, a €1lMHA
IfislicHa KOHCTPYKIList, TOBHOBAKEHHS € BUPA30M He JIMIIE BJIAHIX MOKJINBOCTEH, ajie if TOTo, 1110 BUMara-
€ThC Bijl Cy0'€KTa-BJIa/IHUX IOBHOBaKeHb, Buctosexu. 3po0iieHO BUCHOBOK, 110 a/IMiHICTPAaTHBHO-TIPABO-
BUI CTATyC MiCIIEBUX [I€P/KABHIX a[IMIHICTPAILIH i paj y rasysi npaiti norpeGye BAOCKOHAIEHHL. 30KpeMa,
HepeKOHaHi, 110 TOTPeOYIOTh TePETJIsTy MOBHOBAKEHHS MYHIIUIIATBHOT BJIA/H IO/I0 3IHCHEHHST KOHTP-
0JTI0 y TaTy3i Mpalli Ta 3aCTOCYBaHHS CaHKIIIN 3a MOPYIIeHHs 3aK0HO/IaBCTBA Y 11ill cdepi. Ha namy mywm-
KY, BCl KOHTPOJIbHI Ta IOPUCAUKILITHI TOBHOBasKeHH: Y cepi Tpaiti ¢/ mepejaT opranaM BUKOHABYO]
BJIAIM, SKi MalOTh HeoOXiaHi Gasu Ta pecypcy i iX eeKTUBHOTO Ta AKicHOro 3ailicHenns. Hatomicth
MYHIIIMTIANBHIN B/l JOIIJIBHO 3aJUIIUTH HATJISZIOBI TTOBHOBAKEHHS, SIKi /IO3BOJIATH 11 3/IIICHIOBATH
CIIOCTEPEKEHHS 3a CTAHOM 3aKOHHOCTI y Taslyai nmpaili Ha MmiaBizoMynx iM TepuTopisgx Ta 00’ eKTaX, OQHaK
He TepeladaTuMyTh BTPYYaHHsI MOCAA0BIX 0Ci0 MIiCIEBOr0 CaMOBPSLYBaHHS Y POOOTY IMiAHATJISAHIUX
cyO’exTiB. Y BUNajKax e, KOJIU y XO/i 3/iiCHEHHS HAIJISIOBUX 3aXO0/IiB Yy MOBHOBa/KeHUX 0Ci6 opraHis
MICI[EBOTO CAMOBPsI/IyBAHHS BUHUKATUMYTh 0O PYHTOBAHI ITi{03PH I0JI0 IIOPYIIEHHsI 3aKOHOIABCTBA PO
TPAIO TUM YU {HIIUM POOOTOAABIEM, BOHI MAIOTh 3BEPTATHCS 10 BIIMOBIIHUX OPraHiB BUKOHABYOI BJIa-
JlU 3 IHIMIATKBO PO IPOBEICHHSI IEPEBIPKH Ta IIPUTATHEHHS] BUHHUX Y IIOPYIIEHHI 0Ci0 10 IOPUANIHO]
BiNIOBiAAILHOCTI, 1110 TIepeabayera 3aK0HOM.

KmouoBi cmoBa:  ajqMiHiCTPaTMBHO-IIPABOBMII  cTaTyc, MicIleBi  jiepkaBHI  ajmimicTpaitii,
3aKOHO/IABCTBO, TIPAITSL.
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TOPICAL ISSUES OF INTEGRATING
INTERNATIONAL STANDARDS AND PRACTICES
OF ENSURING PERSONAL SECURITY OF POLICE
OFFICERS INTO THE EDUCATIONAL PROCESS

Abstract. Purpose. The purpose of the article is toidentify the topical issues of integrating international
standards and practices of ensuring personal security of police officers into the educational process and to
find potential solutions to them. Results. The article focuses on identifying the topical issues of integrating
international standards and practices of ensuring personal security of police officers into the educational
process in the system of higher education institutions with specific learning conditions and the system
of initial professional training centres, as well as potential ways to address them. It is emphasised that
the insufficient level of training of the personnel reserve directly affects the negative trend (dynamics)
of deaths, injuries or various kinds of bodily injuries of police officers in the course of their professional
duties. The author identifies the relevance of the issue under study in connection with the formation
of new realities of law enforcement activities. It is specified that the present requires a modern level
of police training. It is determined that the previously introduced international standards and practices
for ensuring the personal security of the National Police officers did not significantly affect the quality
of training of the personnel reserve within the educational process. The author emphasises that solving
problematic issues of the educational process will directly affect the effectiveness of law enforcement
training. Conclusions. It is concluded that the issue of ensuring personal security of the National Police
officers cannot be resolved only by solving the problem of the educational process. The author identifies
potential ways to integrate international standards and practices of ensuring personal security of police
officers and improving the situation with the educational process. In order to change the negative
dynamics (trends) and improve the overall situation with regard to death, injury, trauma, maiming,
mental disorder, and suicide among the personnel of the National Police in the course of their professional
duties, it is proposed to focus on the issue of introducing international standards and practices of ensuring
the personal security of police officers within the educational process.

Key words: study sessions, personal security, official duties, law and order, optimisation, police officer,
professional training, training system, psychological training, educational process.

1. Introduction

Nowadays, the National Police personnel
perform their direct duties under conditions
ofincreased physical and emotional stress, which
is undoubtedly closely related to previously
unknown negative phenomena and processes. It
should be noted that the training of the person-
nel reserve for the National Police as an integral
part of the security and defence sector of Ukraine
has certain shortcomings that significantly affect
the state of personal security. To solve complex
problems, including in the context of martial
law, it is necessary to introduce international
experience and standards of personal security
of the National Police employees. Moreover,
today's realities create new conditions for law
enforcement in the form of non-standard situ-

© M. Lohvynenko, 2023

ational scenarios that require a police officer to
have an appropriate level of proficiency in fire-
arms, special equipment, tactical and hand-to-
hand combat techniques. In these challenging
conditions of the law enforcement system, there
is a need to address the issue of high-quality
training of the personnel reserve in accordance
with international standards.

Some  issues  of  personal  secu-
rity of law enforcement officers are pre-
sented in the works by scholars such as:
V.B. Averianov, O.F. Andriiko, O.M. Bandurka,
V.V. Boguslavskyi, V.V. Bondarenko, O.V. Dzha-
farova, O.Yu. Drozd, A.T. Komziuk, O.H. Komis-
arov, O.V. Kuzmenko, S.O. Kuznichenko,
V. P. Lipkan, M.I. Logvynenko, Ye.O. Leheza,
0O.1. Mykolenko, O.M. Muzychuk, O.V. Nehod-
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chenko, O.Yu. Syniavska, S.O. Shatrava,
D.V. Shvets, T.V. Shevchenko and many others.

Along with a wide range of scientific research,
the problem of integrating international stand-
ards and practices of ensuring personal secu-
rity of the National Police into the educational
process, in particular, training police officers
to perform their duties under emergency legal
regimes and other circumstances that complicate
the operational situation in the police service
area, remains relevant. Accordingly, the previ-
ously unknown challenges faced by the National
Police require a change in approaches and stand-
ards of training of the personnel reserve, which,
in turn, involves borrowing international pro-
grammes aimed at ensuring the personal security
of police officers.

The purpose of the article is to identify
the topical issues of integrating international
standards and practices of ensuring personal
security of police officers into the educational
process and to find potential solutions to them.

2. Principles of ensuring personal security
of the National Police officers

Nowadays, new approaches are needed to
ensure the protection of human rights and free-
doms, fight crime, and maintain public safety
and order. In the context of the economic crisis,
uneven social development, a sharp decline in
living standards, significant gaps in legislation
and other negative factors, the number of peo-
ple prone to commit crimes has been increasing
(Tolok, Kriukovska, 2011). In terms of effective
law enforcement, this applies to both meas-
ures to protect the life and health of citizens
and the personal security of police officers.

Statistical data on the recent negative
dynamics (trends) in ensuring the personal
security of the National Police officers indicate
that police officers are not sufliciently prepared
to perform their professional duties. The imper-
fection of the police training system leads to
the fact that, unfortunately, every year police
officers are injured and killed during the course
of their service (Vlasenko, Koteliukh, 2019).

Therefore, the problem of ensuring the per-
sonal security of the National Police officers
requires a clear and timely solution.

The first promising step towards solving
the above problem is to find "weaknesses" in
the law enforcement training system. Given
that scientific grounds are the basis for solving
problematic issues, we believe it is quite accept-
able to consider the positions of scholars on
the above-mentioned negative phenomenon.

Accordingto O.Yu.Konievand O.T.Nikolaiev,
the main reason for the increase in the number
of cases when police officers are unable to use
firearms and confront offenders in a certain sit-
uation of varying degrees of risk is the insuffi-
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cient level of mastery of practical skills in the use
of firearms, special and improvised means, as well
as the insufficient level of physical and psycho-
logical preparedness of police officers to perform
targeted actions, use service weapons and other
methods of influence on offenders, which were
studied in universities, in a particular situation
(Koniev, Nikolaiev, 2017).

In addition, A.I. Chernykov's perspective is
worth quoting: analysing cases of police officers
receiving bodily injuries in the course of their
duties, the scholar concluded that one third
of emergency incidents, in most cases, occurred
due to the inept application of measures to influ-
ence the offender during the stopping of a crim-
inal offence or detention. Ignorance or disregard
of tactical techniques to ensure personal security,
improper use of self-defence techniques leads to
law enforcement officers being injured as a result
of aggressive influence (Chernykov, 2018).

Furthermore, O.0O. Holovatskyi empha-
sises that in the context of confrontation with
aggressive offenders, many police officers had
a low level of skills in the use of police coercive
measures (physical force, special means and fire-
arms) (Holovatskyi, 2017).

Therefore, the analysis of the opinions pre-
sented by scholars enables to conclude that
the "weaknesses" in the law enforcement training
system are ignorance or inability to apply and use
special means, including hand-to-hand combat
techniques, as well as firearms in extreme situa-
tions. In other words, the process of training law
enforcement officers requires significant changes.

Given that the aforementioned process lasts
throughout the entire period of service, it can be
divided into two phases. The first phase of police
training is the educational process in the system
of higher education institutions with specific
learning conditions and the system of initial
professional training centres. The second phase
is the in-service training. At this point, it should
be noted that the formation of the fundamen-
tals of law enforcement officers' safe activities
begins at the first phase of their training, as part
of the educational process. The provision of the-
oretical knowledge and practical skills neces-
sary to ensure personal security is entrusted to
specialised departments, such as the Depart-
ment of Tactical and Special Training; Firearms
Training; Special Physical Training, as they have
a direct impact on the further safe activities
of both individual police officers and law enforce-
ment bodies in general. Therefore, it is possible
to contribute to solving the problem of ensuring
personal security of police officers by introduc-
ing changes in the activities of the above-men-
tioned departments, having previously identified
the negative factors and conditions that affect
the quality of training of personnel.
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It is appropriate in this context to quote
the perspective of scholars on the qual-
ity of the educational process. For example,
V.V. Bondarenko emphasises that the analysis
of the educational process of future law enforce-
ment officers revealed that the main problem
of firearms training is the lack of practical
knowledge regarding the decision-making pro-
cess for using firearms in different situations.
In addition, the scholar emphasises that there
are numerous cases when officers had to chase
and detain offenders while suppressing public
order. However, the low level of physical fitness
did not allow them to effectively use physical
coercion techniques (Bondarenko, 2017).

According to D.V. Shvets, the existing
methods of conducting firearms training classes
are mostly hopelessly outdated and do not meet
the requirements of the XXI century, and the sci-
entific and pedagogical staff of the firearms train-
ing departments of departmental higher educa-
tion institutions need to develop new methods
of conducting classes as soon as possible. Such
methods should be based on the carefully
selected experience of law enforcement bodies
of foreign countries and the latest developments
of domestic scientists (Shvets, 2017).

Without further citing and thoroughly
analysing the numerous views expressed in
the legal literature on this issue, we believe that
the following can be considered negative factors
and conditions that affect the quality of train-
ing of human resources: 1) outdated methods
of teaching practical disciplines; 2) lack of mod-
ern law enforcement training programmes;
3) ignoring international experience.

We strongly believe that the above-men-
tioned negative factors of the educational pro-
cess can be eliminated by introducing inter-
national standards and practices. Moreover,
a number of negative factors and conditions
affect the successful implementation of interna-
tional experience in the educational process.

The following is a list of them, which
includes the lack of willingness of the academic
staff of the specialised departments: 1) to change
Soviet teaching methods; 2) to attend trainings
and seminars on modern methods and tech-
niques of conducting practical classes; 3) to
work on existing international programmes to
ensure personal safety of police officers.

In addition to a number of the above-men-
tioned negative factors and conditions that
directly affect the state of personal security, we
have to state the fact that today the educational
process does not have proper material and tech-
nical support. The following example will sub-
stantiate this statement. At present, practical
classes in the disciplines of Tactical and Special
Training and Special Physical Training are con-

ducted using rubber models of edged and fire-
arms. Apparently, there is nothing unusual in
the use of the above-mentioned equipment, as
they are similar in size and standards to mili-
tary weapons and can be used during practi-
cal training to simulate an attack on a police
officer. However, we strongly believe that
the use of the above-mentioned rubber products
in the educational process is generally unaccept-
able, as it forms a certain principle of safety in
future law enforcement officers, which is the mis-
understanding that these items pose the greatest
threat to their life and health in the practical
work of a police officer. To support our own point
of view, we would like to emphasise that another
significant disadvantage of using a rubber firearm
is that it does not allow for practical training in
switching off the safety, feeding a cartridge into
the chamber, firing and reloading the weapon.
Meanwhile, the above-mentioned practical skills
are an important part of the formation of motor
actions that are so necessary in extreme situa-
tions. It should be noted that a significant disad-
vantage of using a rubber model of a cold steel
weapon is the fact that when practising deten-
tion techniques, it does not leave a feeling of con-
tact with a dangerous object, which in real sit-
uations leads to negative consequences. Failure
to understand the danger of the situation makes
it impossible for the future law enforcement
officer to draw attention to other objects that
pose a threat to his or her life and health, such
as a blade, an awl, a sharpened coin, in the hands
of criminal elements.

3. The role of the educational process in
ensuring personal safety of National Police
officers

In the context of the issues discussed in
this article, the perspective of B.V. Lishchuk
seems to be quite reasonable, the legal scholar
notes that the application of foreign experience,
primarily that of the USA, has significantly
contributed to solving the problem of injuries
and deaths of police officers, ensuring their
personal safety while performing their duties.
This included not only substantial financial
support, but also the secondment to Ukraine
of experienced instructors who participated in
the training of police personnel under the US
Department of Justice/ICITAP International
Criminal Investigative Training Programme,
primarily in tactical and firearms training.
Today, police training in Ukraine is based on
the American experience with its most effective
approach to solving practical training problems
(Lishchuk, 2016).

With regard to the above-quoted pas-
sage, we should note that a small percentage
of the academic staff of specialised departments
of higher education institutions with specific
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training conditions and an even smaller percent-
age of teachers of initial professional training cen-
tres were involved in the training process under
the above-mentioned International Training
Programme. Therefore, in our opinion, the state-
ment that police training is based on the American
experience is not entirely appropriate.

Furthermore, it should be noted that borrow-
ing international experience and introducing it
into the educational process in law enforcement in
other countries is a standard practice.

Therefore, in terms of the educational process
in the context of gaining and implementing inter-
national experience, it should be noted that a large
number of programmes and recommendations
aimed at ensuring personal safety of police officers
are developed and implemented in developed
countries. For example, consider the experience
of the United States of America, where the fol-
lowing programmes are in place to ensure the per-
sonal safety of police officers, namely: Officer Sur-
vival at the Incident Scene programme; Officer
Survival during a Drug Seizure Raid programme;
Officer Survival during Detention programme;
Street Survival programme, etc. (Sobol, Kolo-
moitsev, 2012).

Therefore, we consider it a perfectly accept-
able idea to consider, possibly refine (in accord-
ance with the requirements of the current legis-
lation) and introduce the above programmes into
the educational process.

In this context, it is appropriate to emphasise
that the above programmes require proper logisti-
cal support. By this requirement, we mean mod-
ern computer systems, special models of cold steel
and firearms, as well as special equipment that can
fully recreate real-life scenarios of law enforce-
ment practice during practical training as part
of the educational process.

Therefore, we see the following as ways to
introduce international standards and practices
to ensure the personal safety of police officers
into the educational process: 1) forming the basis
of the above-mentioned specialised departments
with highly qualified scientific and pedagogical
staff capable of changing the established standards
of activity; 2) providing the educational process
with modern equipment (inventory); 3) selecting
and implementing the most optimal international
programmes to ensure personal safety of police
officers.

4. Conclusions

Tosum up, it should be emphasised that today's
realities require better training of the National
Police. Moreover, the issue of ensuring personal
security of the National Police officers remains rel-
evant and requires modern approaches to address
it. cannot be resolved only by solving the problem
of the educational process. To a large extent, intro-
duction of international standards and practices

26

of ensuring the personal security of police officers
in the educational process will facilitate chang-
ing the negative dynamics (trends), which has
been observed recently. However, a comprehen-
sive solution to the above problem is not possible
only through changes in the educational process.
Implementation of the proposed changes will
improve the quality of law enforcement training
in the educational process and create the basis for
their safe operation.
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AKTYAJIbHI ITPOBJIEMU 3ATIPOBA/IKEHHS MDKHAPO/THUX
CTAHZIAPTIB TA NPAKTUKH 3ABE3INNEYEHHS OCOBUCTOI BE3IIEKHN
IMPAIIIBHUKIB ITOJIIIIII 1O OCBITHBOTI'O ITPOLECY

Anorainis. Mema. Meta CTATTi TOJATAE ¥ BUBHAYEHHI aKTyalbHUX TTPOOIEM 3aTPOBAUKEHHST MiK-
HapOAHMX CTaHAAPTIB Ta MPAKTUKK 3a0e3NnedeHHs ocoOMCToi (Ge3neKku MpalliBHUKIB MO 10 OCBiT-
HBOTO TIPOIlecy Ta IOIIYKY HEePCIeKTUBHUX NIAXIB iX Bupilenus. Pe3yavmamu. CTarTio IPUCBSIYEHO
BU3HAYECHHIO aKTYaJIbHUX TIPO0JIEM 3alPOBA/ZKEHHST MIsKHAPOAHUX CTAHAAPTIB Ta IIPAKTHKHU 3a0e31eueH-
Hs 0COOKCTOI Oe3IeKH NPaIliBHUKIB TOJIII 0 OCBITHBOTO MPOIIECY Y CUCTEMI 3aK/IajiB BUIIOI OCBITH i3
crenudiyHIMU YMOBAMHU HABUAHHS Ta CUCTEMi IIEHTPIB MePBUHHOI MPOdECiiiHOl TMiATOTOBKH, a TaKOXK
MOJKJIMBHX MIJISXIB iX BUpieHHs. Harosoteno, 1Mo HelocTaTHill piBeHb MiZITOTOBKU KAJPOBOTO Pe3ep-
BY, 6e31ocepeiHbo, BIVIMBAE Ha HEraTUBHY TeHAeHIiIo(AnHAMIKY ) 1100 3arubei, mopaneHHs abo oTpu-
MAaHHS Pi3HOTO POy TiTeCHUX YIIKO/KEHb MPAIliBHUKAMH TMOJIIIi], i/l Yac BAKOHAHHS HUMHU CBOIX MPO-
Geciiinnx 000B’s13KiB. 3azHaueHa AKTYaJbHICTh JTOCJTI/PKYBAHOTO MUTAHHS Y 3B'13KY 13 (hOPMyBaHHIM
HOBUX peaJiil AisIbHOCTI IPaBOOXOPOHHOIO oprany. BkazaHo, 1110 CbOro/IeHHs BMara€ Cy4yacHOro piBHs
MiIrOTOBKY ToJTiTlelicbkuX. BusHavyeHo, mo panimnre 3ampoBajizkeHi Mis>KHAPOHI CTAaHAAPTU Ta TPAKTUKH
1oz10 3abe3redenns ocobueToi Ge3rexkn nmpariBHNKiB HarioHaapHoi MOl CyTTEBO He BIUIMHYIM HA
AKICTD MIITOTOBKY KaJIPOBOTO PE3EPBY B MEKaX OCBITHBOTO Mpolecy. AKIIEHTOBAHO YBary, 1[0 BUPIIIeHHS
poGJIEMHUX [THTAHb OCBITHBOTO TIPOIIECY Oe3MnocepeiHbo BIUHHE Ha e(heKTUBHICTD IMTiTOTOBKH MIPABO-
OXOPOHILiB. Bucnosxu. 3po6iieHO BUCHOBOK, 110 BUPIlIEHHs IUTaHHS 3a0e3IedeHHst 0coOuCTol Gesrexu
npaiiBrKis HarionanbHoi moJmiifii HeMosKIMBe JIMiie 3a J0IIOMOTOI0 PO3B’A3aHHs POOJEMU OCBITHBOTO
nporiecy. BusnadeHo nepcrekTHBHI IUIAXH 1I0O/I0 3aITPOBA/PKEHHS MIXKHAPOIHIX CTaH/IAPTIB Ta TIPAKTH-
ki 3a0esnederHst 0coGrCToi Ge3ern MPAIiBHUKIB MO Ta MOKPAIeHHs cuTyaliil 13 3abe3nedeHHsIM
OCBITHBOTO TIPOIIECY. 3 METOIO 3MiHM HEraTUBHOI JUHAMIKHU (TEeHIEHIlil), a TAKOXK MOKPAIeHHs CUTYaIllii
B I[JIOMY TIO0 3aruOeIi, OpPaHeHHsT, TPABMYBAHHS, KAJIIITBa, ICHXIYHOTO PO3JIAJLY, & TAKOK CaMOTy(CTBa
cepesr 0c0O0BOTO CKJIaAy HpalliBHUKIB HailioHa bHOT HOJIIIT i/ Yac BUKOHAHHSI HUMU CBOIX IPoeciii-
HIX 000B’I3KiB 3aI[PONOHOBAHO 3YIIMHUTUCS Ha BUPIIIEHH] TUTAHHS 3aIPOBAKEHH MIsKHAPOIHIX CTaH-
JIAPTIB Ta MPaKTUKK 3a0e3MedeHns 0coOucToi Ge3nekn npariBHUKIB MOl B MeKaxX OCBITHBOTO POLECY.

KiiouoBi ciioBa: 1poBe/ieHH s 3aHs1Th, 0coOucTa Oesieka, caysk00Bi 000B I3KH, IPABOIOPSIIOK, OIITH-
Mi3altis, noJsineiicbKuii, mpodeciiiia mijirotoBka, cCuCTeMa HaBYAHHs, ICUXOJIOTIYHA Mi/[TOTOBKA, OCBITHIii
poriec.
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REGULATORY AND LEGAL FRAMEWORK
FOR THE CONTENT OF ADMINISTRATIVE
LIABILITY OF A NOTARY: ISSUES OF THE DAY

Abstract. Purpose. The purpose of the article is to determine the specific features of the regulatory
and legal framework for the content of administrative liability of a notary. Results. Administrative
offences are punishable even if they have not caused any material damage. Therefore, it is quite obvious
that "administrative liability" has a completely different purpose and mission. This definition only
confirms and demonstrates the absence of a regulatory position of Ukrainian lawmakers on this issue.
Instead, administrative law scholars have developed a number of features inherent in "administrative
liability" and by which it can be distinguished from other types of "legal liability". To some extent, this
compensates for gaps in legislation and reduces some of its imperfections. Conclusions. In the course
of the research, the following conclusions are made. First, the particularities of the main national legal
regulation regarding the regulation of "administrative liability" do not allow the use of a formalised
method of documentary analysis to determine the scope of "administrative liability" of notaries. The same
flaw is found in the relevant law (Law of Ukraine "On Notaries") and other specialised regulations in
this field of activities (in particular, the "Code of Professional Ethics for Notaries of Ukraine"). Second,
the current national administrative legislation in general has a number of shortcomings that are not
conducive to both the analysis of "administrative liability of notaries" and good law application practice
in general. As of today, the shortcomings of the national legal and regulatory framework for this issue
are: the lack of a clear legislative definition of the term "administrative liability"; the actual blocking
of further development of regulating some types of "administrative liability" (in particular, in relation
to legal entities) due to the substantive features of the term "administrative offence"; insufficient (non-
exhaustive) codification of legal regulations, including those of different levels of legal force, on the issues
of regulating "administrative liability", which has been inherent in the current CUAO for the entire period
of its existence. Third, despite a large number of scientific developments relating to the specific features
of "administrative liability", law application practice is characterised by difficulties in differentiating
"administrative liability" from other types of "legal liability".

Key words: legal and regulatory framework, liability, administrative liability, notarial activities,
notary.

1. Introduction

To begin our study, we should acknowledge
the fact that the concept of " liability" is com-
plex and multidimensional. This leads to a large
number of perspectives on this phenomenon,
as well as the existence of various classifica-
tions of " liability". For example, Shevchenko
Prize winner V. Morenets emphasised this fact
during an open meeting at the Kyiv Mohyla
Business School. Both the status of the educa-
tional institution and the business orientation
of the event itself indicate an extremely wide
range of applications of the concept of "liabil-
ity" to denote the relevant social phenomenon
in society. However, the speaker focused on
the so-called "external liability", which is "the
response of society to our actions. ... All legal
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codes, courts of all jurisdictions are the sphere
of external liability" (Morenets, 2017), accord-
ing to the scholar.

For example, the Free Encyclopedia empha-
sises that in a broad general sense, "responsibility”
is not a legal term, but primarily a sociological
term that expresses a person's conscious attitude
to the requirements of social necessity, duties,
social tasks, norms and values. Responsibility
means an awareness of the essence and signifi-
cance of activities, their consequences for society
and social development, and the actions of a per-
son in terms of the interests of society or a certain
group” (Wikipedia (the free encyclopedia), 2020).
This interpretation, in our opinion, quite clearly
shows the characteristics of "responsibility" as one
of the signs of internal personality traits.

© S. Maryshchuk, 2023



7/2023

ADMINISTRATIVE LAW AND PROCESS

The professional literature now also con-
tains references to approaches similar to
the division of "responsibility” into internal
and external. The latter are used, in particular,
to analyse the "legal liability" of various actors
(which, in turn, include notaries). For exam-
ple, M. Veselov and L. Ladina argue that: "legal
liability of a notary as a structural element
of ... legal status consists not only in the appli-
cation of appropriate coercive measures to
a notary for an offence already committed (ret-
rospective aspect), but also in the awareness
of his/her responsibility for the proper perfor-
mance of duties (prospective aspect)" (Ladina,
Veselov, 2021).

Of course, one can debate the effectiveness
of this approach in the field of legal sciences.
However, all the above suggests that "responsi-
bility" is not only an individual's internal atti-
tude to his or her actions and decisions, but also
external “feedback” from reality that should
help the individual to understand the existing
norms, requirements and rules. In this case,
the formation of external mechanisms of influ-
ence (primarily formalised by the state) seems
to be necessary and extremely important.

The problem of the concept and features
of administrative liability is not new in admin-
istrative tort law. The following scholars have
studied it: V. Averianov, V. Bevzenko, Y. Byt-
iak, V. Harashchuk, O. Dzhafarova, O. Drozd,
E. Hetman, I. Holosnichenko, P. Dikhtievskyi,
R. Kaliuzhnyi, L. Kovalenko, I. Koliushko,
T. Kolomoiets, V. Kolpakov, A. Komziuk,
S. Kuznichenko, O. Kuzmenko, V. Kuibida,
E. Kurinnyi, D. Lukianets, P. Liutikov,
0. Mykolenko, V. Moroz, Y. Onishchyk, S. Pet-
kov, H. Pysapenko, D. Pryimachenko, V. Razva-
dovskyi, O. Riabchenko, A. Selivanov, S. Stet-
senko, V. Tymoshchuk, A. Shkolyk, I. Shopina,
and others.

Considerable attention to the study of legal
liability of a notary in Ukraine has been paid
by the following scholars: O. Vysiekantsey,
1. Haievskyi, N. Denysiak, L. Ladina, O. Nelin,
O. Popovchenko, 1. Sviatetska, S. Khimchenko
and others. Not to underestimate the impor-
tance of the scientific contribution of each
scholar to the study of the problems of legal lia-
bility of a notary, we note that some issues have
not yet received their proper thorough study.

2. Specificities of forming the content
of an administrative offence

At present, the legislation in force, given
the importance of the phenomenon of "liabil-
ity", enshrines its content in a number of terms.
For example, national regulations define: Tort
liability; Disciplinary liability; Material lia-
bility, etc. A search of the national regulatory
framework reveals more than two dozen terms

containing the word "liability” (Verkhovna
Rada Ukrainy — Ofitsiinyi webportal of the par-
liament of Ukrainy, 2020).

Moreover, the legislation reveals the mean-
ing of the term "liability" as an independent cat-
egory. According to the Agreement "On Coop-
eration on the Civil Global Navigation Satellite
System (GNSS) between the European Com-
munity, its Member States and Ukraine", rati-
fied by Law No. 553-V (553-16) of January 10,
2007, this term “means the legal accountability
of a person or legal entity to compensate for
damage caused to another person or legal entity
in accordance with specific legal principles
and rules” (On cooperation regarding the civil
global navigation satellite system (GNSS)
between the European Community, its member
states and Ukraine, 2005).

It should be noted that the focus on "com-
pensation” is atypical for administrative law.
After all administrative offences are punishable
even if they have not caused any material dam-
age. Therefore, it is quite obvious that "adminis-
trative liability" has a completely different pur-
pose and mission. This definition only confirms
and demonstrates the absence of a regulatory
position of Ukrainian lawmakers on this issue.
Instead, administrative law scholars have devel-
oped a number of features inherent in "adminis-
trative liability" and by which it can be distin-
guished from other types of "legal liability". To
some extent, this compensates for gaps in leg-
islation and reduces some of its imperfections.

In 2013, Yu. Harust emphasised: "It should
be noted that an attempt to give the concept
of 'administrative liability' an official defini-
tion was made in the Draft Code of Ukraine on
Administrative Offences of 2004. According to
its Article 8, administrative liability is a means
of protection and defence of public relations
used by the state as administrative coercion
and consists in applying administrative penal-
ties and measures of influence established by
this Code to the committer of an administra-
tive offence. However, this document remained
a Draft, and the definition of "administra-
tive liability" is still absent in the legislation
of Ukraine" (Harust, 2013).

Currently, various scientific definitions
of the concept of "administrative liability" are
contained in encyclopaedias, professional dic-
tionaries, textbooks and research materials.
For example, the Great Ukrainian Encyclo-
paedia (GUE) defines administrative liabil-
ity as: "a type of legal liability that occurs as
a result of administrative offences committed
by persons" (Banchuk, 2021). However, scien-
tific research is by no means complete. Despite
the large number of definitions, many modern
professional and educational materials empha-
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sise the fact that: "the concept of administrative
liability, its content and scope still remain one
of the most controversial issues of Ukrainian
administrative and legal science” (Multimedia
training manual "Administrative responsibil-
ity", 2015). Moreover, "the constant discussions
on this issue are primarily due to the rather
widespread practice ... (of using this concept) in
legal and law enforcement activities, (and) sec-
ondly, to the uncertainty on the part of the leg-
islator ... (of the content of the relevant term)"
(Drofych, 2022), as we have already described
in some detail above.

In addition, the quoted remark on law appli-
cation practice is reliable evidence of the exist-
ence of relevant, duly enshrined national legal
provisions in the state. Therefore, despite
the absence of the term "administrative liabil-
ity" in the legislation, it is possible to identify
the main legal instrument that regulates its
content and scope. Such instrument is undoubt-
edly the Code of Ukraine on Administrative
Offences (CUAO).

Currently, the CUAO contains about 330
articles (some provisions have been excluded
from the original content of this instrument,
while others have been added, resulting in
the formation of new articles of the Code).
Due to the volume of the document, its card is
divided into two parts with identifiers 80731-X
and 80732-X. On the basis of the information
contained in the first card alone, it can be noted
that the Code: has led to the adoption of 4 laws;
currently refers to 100 other legal documents;
national legislation refers to CUAO provisions
2,244 times (Verkhovna Rada Ukrainy — Ofit-
siinyi webportal of the parliament of Ukrainy,
2020). Therefore, even without analysing
the second card of this legal instrument, there
is every reason to assert that this codified act is
undoubtedly a very powerful and important one
in the field of administrative law.

However, it should be emphasised that
the current Code was adopted by the Verk-
hovna Rada of the Ukrainian Soviet Socialist
Republic on 07 December 1984. In other words,
it is definitely a legacy of the Soviet system with
specific inherent flaws. This explains why it has
been repeatedly edited and amended. Of course,
since the adoption of the Code, the attitude
of legal experts to the issue of "administrative
liability" has gradually changed, transformed
and improved. As a result, the CUAO has now
undergone more than half a thousand changes
and revisions.

A purely mechanistic study of the content
of the CUAO reveals that notaries and notar-
ial acts are directly mentioned 6 times. Of
these, only 1 time is a notary mentioned to be
subject to "administrative liability". Namely,
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in Article 163-9 "Illegal use of insider infor-
mation”. By the way, this article was added
to the Code of Administrative Offences only
in 2008 (by Law No. 801-VI of December 25,
2008), and the note to this article, which men-
tions the notary, was introduced by Law No.
3306-VI of April 22, 2011. The latest amend-
ments to Article 163-9 were introduced by Law
No. 738-IX of June 19, 2020, that is, only about
three years ago.

Despite the above information, it is quite
clear that the scope of "administrative liabil-
ity" of notaries is primarily related to their
professional activities and cannot be limited to
the above article of the CUAO. Therefore, other
articles of the Code can and should be applied to
notaries, including in connection with the per-
formance of their professional duties.

Therefore, the most obvious and logical
solution to this problem (defining the scope
of administrative liability of a notary) is to
consistently study all (about three hundred)
articles of the Code in order to identify those
that may apply to notaries. However, we have
good reason to believe that such a utilitarian
approach is not only inconvenient but, unfor-
tunately, will not provide one hundred per cent
complete and reliable results.

The explanation for this statement is
based on the content of Article 2 of the Code
of Ukraine on Administrative Offences. This
article is entitled "Legislation of Ukraine on
Administrative Offences". In particular, it states
that: "The legislation of Ukraine on administra-
tive offences consists of this Code and other laws
of Ukraine. The laws of Ukraine on administrative
offences shall be directly applicable until they are
incorporated into this Code in accordance with
the established procedure” (Code of Ukraine on
Administrative Offenses, 1984).

Therefore,  despite all the power
of the CUAO, this Code does not contain all
the necessary information, and the list of its
provisions on the definition of "administrative
liability" is not exhaustive. And the same situa-
tion (with the "direct application” of provisions
not included in the Code) has been observed
from the very beginning of the publication
of the CUAO.

In our opinion, this state of affairs does not
indicate insufficient legislative elaboration, but
rather demonstrates certain dynamics of admin-
istrative and legal issues and approaches to their
solution. As an example of the transformation
of "administrative liability", we can cite certain
facts of regulating the application of "adminis-
trative liability" to legal entities.

The issue of "administrative liability
of legal entities" was considered, for example:
in 2008, in the textbook edited by T. Kolomoi-
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ets "Administrative Law of Ukraine", clarifying
that "in addition to the CUAO, proceedings
on administrative offences are regulated by ...
other regulations, usually by-laws, which reg-
ulate the issue of bringing legal entities to lia-
bility" (Kolomoiets, 2008); this problem was
also analysed in 2017 in the scientific article by
M. Kravets "Administrative Liability of Legal
Entities” (Kravets, 2017); and in 2023, under
the general editorship of S. Petkov, the publi-
cation Administrative liability of legal entities.
Legislation. Judicial practice (Petkov, 2023);
at the time of the study, the relevant materials
were also posted on the reference and informa-
tion platform of legal consultations of the Free
Legal Aid system "WikiLegal Aid", in particular,
the source states that "the committer of admin-
istrative offences may be an individual who has
reached the age of 16, and a legal entity regard-
less of its form of ownership” (WikiLegal Aid
website, 2020). However, in the CUAQ itself,
"administrative liability of a legal entity" is still
not properly defined.

In the context of the above, it should be
emphasised that Article 9 of the CUAO, reveal-
ing the essence of the concept of "administra-
tive offence”, suggests interpreting the latter
as a guilty act or omission characterised by
intentionality or negligence. Moreover, in Arti-
cles 10 and 11, the Code consistently describes
the features of intent and recklessness. In defin-
ing these concepts, the legislation operates with
categories such as: awareness; foresight of con-
sequences; and recklessness. Nevertheless, all
of these qualities are inherent exclusively to
a person as a carrier of consciousness and can-
not in any way be inherent in a legal entity
in general. The term "legal entity" is defined
by the Civil Code of Ukraine According to it:
"a legal entity is an organisation established
and registered in the manner prescribed by
law..., (which) is endowed with civil legal pas-
sive and active legal capacity..." (Civil Code
of Ukraine, 2003). Therefore, a legal entity
a-priory does not have independent conscious-
ness. And only its worker, official, or other per-
son involved in its creation and functioning can
be aware of something. Consequently, the very
definition of the concept of "administrative
offense” creates certain obstacles to the regula-
tory frame for "administrative liability of legal
entities.”

Moreover, the Law of Ukraine No. 596-
VIII of 14 July 2015 added a number of arti-
cles to the CUAO. Among them, for example,
Article 14-2, which provided for "administra-
tive liability" not only of an individual but also
of a legal entity for traffic violations that were
recorded automatically. When creating this
legal provision, the legislator obviously relied

not on the current definition of an "administra-
tive offense,” but on the legal entity's passive
and active legal capacity. The aforementioned
legislative provision existed unchanged until
December 21, 2017, when the Law of Ukraine
No. 2262-VIII imposed liability under
Article 14-2 of the Code of Administrative
Offences on the head of a legal entity instead
of the legal entity. In this regard, we would
like to emphasise that probably any manager
who has a private car fleet of at least a dozen
cars understands that the previous version
of the legislative provision was more favourable
and, probably, fairer.

The above example demonstrates that
the provisions of the Code of Administra-
tive Offences depend on both the dynamics
of law-making and the degree of development
of scientific views in the field of law. In addi-
tion, Article 15 of the Code of Administrative
Offences provides for "Liability of servicemen
and other persons subject to disciplinary stat-
utes for committing administrative offences".
In addition, the Code of Ukraine on Admin-
istrative Offences itself uses other (besides
the above) options for solving the problems
of regulating "administrative liability". For
example, Article 15 of the Code of Adminis-
trative Offences provides for "Liability of ser-
vicemen and other persons subject to discipli-
nary statutes for committing administrative
offences”. This article defines the cases and range
of persons for whom "administrative liability" is
replaced by disciplinary liability.

Therefore, the CUAO itself transforms
administrative liability and transfers it to other
legal regulations. This raises the problem of sep-
arating "administrative liability” from "disci-
plinary liability". The same issue (but on dif-
ferent grounds) was mentioned by O. Lytvyn
back in 2010. In his research, the scholar noted:
"the current legislation theoretically allows for
the possibility of disciplinary and administra-
tive penalties to be imposed on a civil servant
for virtually the same offence. However, this
state of affairs contradicts the general principle
of fairness of legal liability and the impossibility
of double penalties for the same offence” (Lyt-
vyn, 2010).

In our opinion, it is worth summarising
the above with I. Komarnytska's observations
made in 2018 on the prospects for the develop-
ment of the institution of "administrative liabil-
ity". The scientist noted that: "today, the leg-
islation in the field of administrative liability
is characterised by unsystematic nature, even
in the presence of a codified act. ... The cur-
rent sources of administrative provisions are
located outside the Code of Ukraine on Admin-
istrative Offences, which does not contribute to
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the improvement of its practical application”
(Komarnytska, 2018). Despite the fact that
about half a decade has passed since this state-
ment, we believe that it still applies to the cur-
rent situation with the issue of "administrative
liability".

Therefore, for a comprehensive study
of the specific features of "administrative
liability" of notaries, we have to turn to
the legal regulations that have more sectoral
focus on regulating the legal status and activ-
ities of the notary than the CUAO. Undoubt-
edly, the Law of Ukraine "On Notaries", issued
at the end of 1993, is the main relevant piece
of legislation.

3. Liability of notaries in the legislation
of Ukraine

The issues of notaries' "liability" are particu-
larly related to the following articles of the Law:
Article 8 "Notarial Secrecy”; Article 21 "Lia-
bility of a Public Notary"; Article 27 "Liabil-
ity of a Private Notary"; Article 28 "Insur-
ance of Civil Liability of a Private Notary";
Article 29-1 "Grounds for Suspension of Notar-
ial Activities of a Private Notary"; Article 30
"Grounds for Termination of Notarial Activities
of a Private Notary"; Article 51 "Measures to
be Taken by a Notary or an Official Perform-
ing Notarial Acts in the Event of Detection
of a Violation of the Law".

The titles of the listed articles of the Law
do not all relate to the notary's "liability". For
example, Article 51 merely specifies the actions
that a notary must take if he or she discovers
a violation of the law in the course of his or
her professional activities. It does not men-
tion the " liability" to which the notary will
be subjected. As for the other articles, we will
look at their content further below. However,
it should already be noted that none of them
mentions "administrative liability" specifically.
For the most part, they address the issue of com-
pensation for damages caused by the notary's
actions. Therefore, it is actually a different type
of "legal liability".

Therefore, it can be argued that the current
Law of Ukraine "On Notaries" also does not
provide sufficiently complete information to
identify the specific features of "administrative
liability" of a notary. Furthermore, while con-
tinuing to search for regulations with relevant
information, we should also pay attention to
documents that are available, for example, on
the relevant sections of the official web portal
of the Ministry of Justice of Ukraine or the offi-
cial website of the Notary Chamber of Ukraine
(the NCU is an organisation that exercises pro-
fessional self-government in the field of notary).
The latter resource presents, for example,
an internal regulatory document developed in
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the notary system, such as the Code of Rules
of Professional Ethics for Notaries of Ukraine
(the Code or the Code of Ethics).

"The Code of Ethics was approved on April
20, 2018 by the Meeting of Notaries of Ukraine
(the Meeting of Notaries of Ukraine is a body
of the NCU). Section V of this document
defines "liability" for violations of this Code. In
particular, the same section sets out the classifi-
cation of relevant violations. This classification
provides that; "violations may be minor, seri-
ous or particularly serious. ... The classification
of violations as minor, serious or particularly
serious is carried out by the NCU Council"
(The Code of Professional Ethics of Notaries
of Ukraine, approved by the Congress of Nota-
ries of Ukraine, 2018).

It should be noted that the national classi-
fication is in line with international practices
and recommendations in the field of notary
activities. Moreover, the document under con-
sideration is certainly important and useful.
However, the types of violations of the rules
of professional ethics by notaries listed in
the Code of Ethics (as well as their classifica-
tion) relate to different types of liability (crim-
inal, disciplinary, etc.). Therefore, the analysed
document (as well as the previously considered
specialised law regulating the activities of nota-
ries) does not solve the problem of differenti-
ating the "administrative liability" of notaries,
since it does not separately differentiate this
type of "liability".

4. Conclusions

In conclusion, we should state the following.
First, the particularities of the main national
legal regulation regarding the regulation
of "administrative liability" do not allow the use
of a formalised method of documentary anal-
ysis to determine the scope of "administrative
liability" of notaries. The same flaw is found in
the relevant law (Law of Ukraine "On Nota-
ries") and other specialised regulations in this
field of activities (in particular, the "Code
of Professional Ethics for Notaries of Ukraine").
Second, the current national administrative
legislation in general has a number of shortcom-
ings that are not conducive to both the analysis
of "administrative liability of notaries" and good
law application practice in general. As of today,
the shortcomings of the national legal and reg-
ulatory framework for this issue are: the lack
of a clear legislative definition of the term
"administrative liability"; the actual blocking
of further development of regulating some types
of "administrative liability" (in particular, in
relation to legal entities) due to the substantive
features of the term "administrative offence”;
insufficient  (non-exhaustive)  codification
of legal regulations, including those of differ-
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ent levels of legal force, on the issues of regu-
lating "administrative liability", which has been
inherent in the current CUAO for the entire
period of its existence. Third, despite a large
number of scientific developments relating to
the specific features of "administrative liability"
(namely, the definition of a detailed list of fea-
tures of this type of "liability"; a meaningful sci-
entific characterisation of sanctions and methods
of ensuring legality used to enforce "adminis-
trative liability"; a large number of proposals
for the introduction of definitions of the term
"administrative liability"; other characteristics),
law application practice is characterised by dif-
ficulties in differentiating "administrative liabil-
ity" from other types of "legal liability".

Given these features, further scientific
research should focus on an important char-
acteristic of "administrative liability" such
as the "grounds" for its application. Due to
its construction by combining and stream-
lining the various elements which determine
the occurrence of "administrative liability", this
scientific category looks the most promising for
further study of the phenomenon of "adminis-
trative liability of notaries".
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HOPMATHUBHO-IIPABOBE 3AKPIILIEHHSA 3MICTY AJIMIHICTPATUBHOI
BIAIIOBITAJIbHOCTI HOTAPIYCY: IUTAHHA CbOT'OJIEHHA

Amnoranisi. Mema. Metoio crarti € BUsHaYeHHsI 0COOIMBOCTEH HOPMATUBHO-IIPABOBE 3aKPillJIEHHST
3MICTy aZIMiHICTPAaTUBHOI Bi/INOBiATBHOCTI HOTapiycy. Pesynivmamu. AQMiHiCTPaTHBHI IPaBOIOPYIIEH-
HST KapaloThCsI HABITh SIKIIO BOHU He 3aBaJIU JKOIHOI MaTepianbHOi mKoau. OTiKe, IIIKOM OU4EBH/THO, 1110
«aJIMIHICTPATHBHA BI/IIIOBIIAJIbHICTb» MA€ 30BCIM iHIYy METY Ta IpU3HAYEHHS. A HaBejleHe BU3HAYCHHS
JIUIIE TiITBEP/IKYE Ta IEMOHCTPYE BiICYTHICTh HOPMATUBHO 3aKPIiTJIEHOI MO3MUITI{ 3aKOHOTBOPIIIB YKPaiHN
o0 03HaueHoi npobiemu. HatoMicTs HayKoBIsIME-aMiHicpaTuBicTaMu BUPOOJIEHA 11ijIa HU3KA O3HAK,
MPUTaMaHHIX CAME <aJMiHiCTPaTHBHIN BiMOBIaIbHOCTI» Ta 3a IOMOMOIOIO SIKUX ii MOKHA BiAPI3HUTH
BiJl IHIIMX BUJIB «OPUAMYHOI BiAIOBiaibHOCTI». [l0 1IeBHOI MipH 11e KOMIIeHCY€E POGiIN B 3aKOHOAAB-
CTBI Ta 3MEHIIYE JIesIKY H0ro HelloCKOHAMCTh. Bucnosku. B Mexxax HaykoBoi 1paiti 3po6JIeH0 HACTYIIHI
BrcHOBKH. [lo-niepiire, 0c0GIMBOCTI TOJIOBHOTO HAI[IOHATFHOTO HOPMATHBHO IIPABOBOTO aKTY 3 BPETYJIIO-
BaHHs MPOOJIEMATHKN «aIMIHICTPATUBHOI BiJNOBIIaIbHOCTI> HE J03BOIAIOTh BUKOPUCTATH (HOPMATi30-
BAaHUI METO]] aHAJII3y OKYMEHTAIIIl /IJIs1 OKPEeCJIeHHS KOJia «aJIMIHICTPATUBHOI BiIOBIZIAILHOCTi» HOTA-
piyciB. Taxoro camoio Baj1010 Biipi3HATOTHCS: T BifmoBiAHMI TTpodinpruil 3akon (3akoH Ykpainu «IIpo
HOTapiat») i iHuIi crerfianizoBani HOpMaTUBHI akTH B 11iil cdepi aisiibHOCTI (30Kpema «Kojeke pasui
npodeciiinoi eruku HoTapiyciB Ykpainus ). [lo-npyre, Ha cborojiti Y4nHHOMY HAI[IOHAJIBHOMY aMiHiCcTpa-
TUBHOMY 3aKOHOJIABCTBY B I[IJIOMY IIPHUTAMaHHA HU3KA BaJl, SIKi He CIPHUAIOTD SK aHaJI3y «a/IMiHiCTPaTHB-
HOI BiJITTOBIJA/IBHOCTI HOTapiyciB», Tak 1 HaJEKHIH MPaKTHIll TTpaBo3acTocyBaHHS B 1mioMmy. Hapasi 1o
c1abKMX CTOPIH HAIOHAIBHOTO HOPMATHBHO-TIPABOBOTO BPErYJIIOBAHHA 03HAYeHOT IIPOOJEMU BapTO Bij-
HECTH: BiICYTHICTD YiTKOTO 3aKOHO/JIABYOTO BU3HAUEHHST TEPMiHY <«aIMiHICTPATHBHA BiAMIOBIATBHICTDY;
(hakTruHe 6JOKYBaHHS [TOJAJIBIIOT0 PO3BUTKY YHOPMYBAHHS [€SIKUX PISHOBU/IIB «aIMiHICTPATUBHOI Bil-
HOBIZANIBHOCTI> (30KpeMa B BiAHOIMIEHHI IOPUANYHUX OCI0), CIPUYMHEHE 3MICTOBHUMU OCOOIMBOCTIMU
TEpMiHy «aJIMiHiCTpaTUBHE MPABOMOPYIIEHHS»; HeAOCTaTHS (HeBUYEpITHA) KOAMDIKaIlisl HOPMAaTUBHO-
TIPAaBOBUX aKTiB 3aKOHO/JABCTBA, B TOMY UHMCJI PI3HOTO PiBHS IOPUANYHOI CHJIH, IO CTOCYIOTBCS ITUTaHb
BPEryJIIOBAHHS <«a/IMiHICTPATUBHOI BifNOBifanbHOCTI>, sika nputamanta ynnnomy KYnAIl npotsrom
BCBOTO yacy ioro iciysanus. [lo-Tpere, He AUBIAYNCH Ha YNCJACHHY KUJIBKICTh HAYKOBUX HAIPAI[IOBAHD,
SIKI CTOCYHOTBCSI OCOOIUBOCTEIT «a/IMIHICTPATHBHOI BiIOBIAAILHOCTI», IPABO3aCTOCOBHIN IPAKTHILI PU-
TaMaHHe YCKJIAJHeHHs i3 [udepeHIiioBaHHsIM «aJIMiHICTPATUBHOI BiINOBIZIAIBHOCTI» BiJl iHIINX BUJIIB
<IOPUINTYHOI Bi/IMOBIIATBHOCTI».

KmouoBi cioBa: HOPMaTUBHO-ITPABOBE 3aKPIilJIEHHS, BiJNOBIaJIbHICTD, aJIMiHICTPATUBHA Bi/[IIOBI-
JTAJIbHICTD, HOTAPiaJbHi iSJIbHICTD, HOTAPiyC.
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Abstract. Purpose. The purpose of the article is to describe the key forms of training personnel for
the Armed Forces of Ukraine. Results. The article, relying on the analysis of scientific views of scholars
on the interpretation of the concept of "form", offers the author's own approach to defining the category
of "forms of training personnel for the Armed Forces of Ukraine". The author has formed his own approach
to the list of relevant forms and provided their substantive characteristics. It is emphasised that nowadays,
animportant area of the State's activity is to improve not only the list of relevant forms, but also their content,
which will be of great importance not only theoretically, but also practically. It is determined that the forms
of personnel training for the Armed Forces of Ukraine should be understood as an external manifestation
of the practical activities of specially authorised actors aimed at: a) creation of an environment conducive
to the educational process of military personnel; b) direct personnel training (theoretical, practical, etc.). In
view of the above, it is most appropriate to divide the forms of training for the AFU into two large groups:
1) administrative and legal forms aimed at creating the necessary conditions for the functioning of entities
that provide training; 2) organisational forms aimed at direct training of personnel and are divided into:
a) forms of collective; and b) individual training. It is determined that rulemaking as an administrative
and legal form of personnel training for the Armed Forces of Ukraine enables to create an appropriate
regulatory framework: first, for the activities of entities engaged in personnel support of the Armed Forces
of Ukraine; second, for the work of educational institutions, their structural subdivisions, as well as
commanders and teachers who train military personnel. Conclusions. The author concludes that the forms
of collective training (military exercises; war games; conducting classes, including theoretical (in classroom),
practical, tactical and specialised ones, etc.; training camps for reservists) and forms of individual training
for the Armed Forces of Ukraine most meaningfully reflect the essence and content of activities related
to training of personnel for the Armed Forces of Ukraine. Furthermore, in the present-day conditions,
an important area of the State's activity is to improve not only the list of relevant forms, but also their
content, which will be of great importance not only in theory, but also in practice.

Key words: forms, training of personnel, the Armed Forces of Ukraine, administrative forms,
organisational forms.

1. Introduction

The effective functioning of the AFU requires
proper training of personnel. The latter is the pro-
cess of acquiring and forming a special set of pro-
fessional theoretical knowledge and practical skills
required for the effective performance of tasks
and functions in the course of service, as defined
by the current legislation. In view of the above, it
would be fair to say that training of personnel is
a crucial element of staffing, the purpose of which
is to staff the AFU with specialists who can per-
form tasks aimed at ensuring the military security
of the state at a high level. It should be noted that
training of personnel for the AFU is a complex
process that is reflected in a number of forms.

Some problematic issues related to
the training of personnel for the AFU have

© O. Moskvych, 2023

been considered by the following scholars
in their scientific works: V.B. Dobrovolskyi,
Y.I. Medvid, S.V. Miroshnikov, N. Ye. Pankova,
R.V. Pidleteichuk, A.B. Smorchkov, O.O. Tomi-
lin, V.V. Shtuchnyi and many others. However,
despite a considerable number of scientific
achievements, the issue of forms of training for
the Armed Forces of Ukraine is not well studied
in the scientific literature.

That is why the purpose of the article is to
describe the key forms of training for the Armed
Forces of Ukraine.

2. Definition of forms of training for
the Armed Forces of Ukraine

Starting the scientific research, it should be
noted that in the scientific literature the con-
cept of form is quite substantially studied from
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the perspective of legal science. For example,
N.M. Pakhomenko argues that legal form is, first
of all, a scientific complex category that reflects
various social phenomena that require regula-
tion, and also serves as a framework within law,
streamlines and combines all legal phenomena
and law as such. According to the scholar, in
the context of legal forms, law is referred to as
a certain social phenomenon that differs from
other phenomena (politics, religion, morality),
which, together with law, are determined by
the material and economic conditions of soci-
ety. In other words, the concept of "legal form"
is a general reflection of the objective relation-
ship between law and the phenomena it affects,
determining its place among other forms (Park-
homenko, Lehusha, 2008).

O.A. Movchan convincingly proves that
the legal form is an instrument for optimal
solution of practical tasks. It regulates rele-
vant relations, allows comparing behaviour
with established patterns, introduces regula-
tory principles into life, promotes organisa-
tion and order, and orientates parties to legal
relations towards the most rational behav-
iour and actions. As a category of legal the-
ory, legal form is characterised by generality
and abstraction. According to the author, legal
forms are personified groups of provisions that
have regulatory expression as separate struc-
tures, legal regimes which in practice become
stable and sustainable (Moldovan, Chulinda,
2010, p. 222). According to O. Movchan, legal
forms are established by the legislator, because
with their help the state has the opportunity to
bring to life the most effective behaviour. The
legal form ensures organisation and discipline in
public sectors, introduces protective sanctions
and determines the degree of liability for viola-
tors of recruitment, etc. (Moldovan, Chulinda,
2010, p. 86).

L.P. Hruzinova has identified the following
essential features of forms from the legal per-
spective: 1) a legal form is an organisational
form of activities that is always associated
with consideration of a legal case: an offence,
a dispute about law, a complaint. In this case,
a legal case means a life circumstance directly
provided for by law (or other regulatory act)
that requires appropriate confirmation and legal
support; 2) the legal form of activities is car-
ried out exclusively by authorised state bodies,
officials and other entities; 3) the legal form
of activities is always expressed in transactions
with legal provisions (associated with the use
of substantive or procedural law as a derivative
tool); 4) the results of the legal form of activi-
ties are always fixed in the relevant procedural
documents, which are official in nature and have
the form established by law; 5) the legal form
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of activities requires the establishment
of a number of guarantees (relations that
develop in the course of consideration of cases
are regulated by the system of procedural law);
6) the legal form of activities is directly related
to the need to use various methods and means
of legal technique (Hruzinova, Korotkin, 2003).

Therefore, the forms of personnel train-
ing for the Armed Forces of Ukraine should
be understood as an external manifestation
of the practical activities of specially authorised
actors aimed at: a) creation of an environment
conducive to the educational process of military
personnel; b) direct personnel training (theo-
retical, practical, etc.). In view of the above, it is
most appropriate to divide the forms of training
for the AFU into two large groups: 1) admin-
istrative and legal forms aimed at creating
the necessary conditions for the functioning
of entities that provide training; 2) organisa-
tional forms aimed at direct training of person-
nel and are divided into: a) forms of collective;
and b) individual training.

V.V. Halunko argues that administrative
forms are forms of activities of public adminis-
tration - external expression of groups of admin-
istrative actions of public administrators which
are homogeneous and legal in nature, carried
out within the regime of legality and compe-
tence, to achieve the administrative and legal
goal of public provision of human and civil rights
and freedoms, normal functioning of civil society
and the State (Halunko, Kurylo, Koroied, 2015).

V. Neviadovskyi argues that administrative
and legal forms are: first, a special and rather
complex expression of law. For example, its
specificity is that the form is a set of legal instru-
ments of influence, and not a separate rule. The
latter, depending on their belonging to the rele-
vant branch of law, are expressed in the relevant
rules. The complexity of the forms is explained
by the fact that they have an internal struc-
ture that combines a homogeneous methodol-
ogy; second, the forms show a specific segment
of legal reality to which the law is directed.
For example, in the context of general legal or
administrative and legal framework, legal influ-
ence is directed at the entirety of relations regu-
lated by law or its separate branch, in particular,
administrative law. On the other hand, forms
of law outline legal influence, defining its spe-
cific goals and means of achieving them; third,
forms are legally conditioned and determined
by legislation (Nechyporenko, 2015).

V. Bashtannik and I. Shumliaieva argue that
in administrative law, a form is an external prac-
tical expression of specific actions performed by
public administration bodies. That is, it is a set
of real, tangible actions of state bodies and their
officials. According to scholars, the common
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features of such forms are: 1) they are formed
in the process of executive and administrative
activity; 2) they are universal in relation to
specific areas and branches of public adminis-
tration; 3) the types of these forms depend on
the type of administrative activity, etc. With
regard to the classification of administrative
and legal forms, scholars believe that the latter
are divided into two groups: legal and non-le-
gal. Legal activities are those that directly entail
certain legal consequences and are performed
on the basis of sufficiently complete legal regis-
tration. Non-legal forms have no direct legal sig-
nificance and do not lead to specific legal conse-
quences (Bashtatnnyk, Shumliaieva, 2018).

3. Administrative and legal forms
of training of personnel for the Armed Forces
of Ukraine

Therefore, considering the list of adminis-
trative and legal forms of training for the AFU,
we should first of all highlight such a form as
rulemaking. According to A.O. Nechyporenko,
rulemaking is a complex scientific category
characterised by the following: the initial stage
of the legal regulation mechanism, an element
of the legal system and legal culture of society,
in the process of which needs and interests are
transformed into mandatory, formally defined
regulations and rules; a means of organising
social management, but the process of rule-mak-
ing is itself regulated by law and other social
norms; purposeful activities that proceed in
certain time intervals and contain internal ele-
ments - phases of the process of the legal norm's
origin and entry into force, which change social
life (Nechyporenko, 2015, p. 5).

T. Kurus argues convincingly that rulemak-
ing is a special form of activity of competent
rulemakers in the preparation, development,
adoption and official promulgation of legal pro-
visions based on the knowledge of objective
social needs and interests of society (Kurus,
2013, p. 9). The key features of rule-making
include the following: it is carried out by author-
ised actors: a) the State, its bodies (parliament,
government, ministries, local administrations,
etc.); b) civil society (people), its organisations;
it is a form of power and volitional activity
of authorised actors, which includes the study,
generalisation and systematisation of typi-
cal specific legal relations arising in society;
it is not a directive of the will of authorised
actors, but a procedure for formulating norms
that are inherent in social relations and have
become typical actions of their participants;
it is expressed in the authorisation of existing
or establishment of new ones, amendment or
suspension of existing and cancellation of out-
dated legal provisions on the grounds provided
for by law; it is completed in a written act-doc-

ument called a legal regulation (law) (Kurus,
2013, p. 10).

According to O. V. Petryshyn, rulemaking
is the activity of authorised actors to develop,
review, adopt and officially promulgate legal
acts, which is carried out with due regard to
a certain procedure (Petryshyn, 2014). The
scientist proposed a fairly broad list of features
of this scientific category: 1) rulemaking is
a phase of law-making, and during rulemaking,
normative legal acts should enshrine the rules
of law that result from generalisation of the most
important recurring social relations and are
a means of eliminating harmful social practices;
2) rulemaking is a legal form of public authority
activity along with law application, interpreta-
tion of law, control and supervision, and consti-
tutional activities; 3) the result of rule-making
activity is legal regulations, which formally
enshrine the provisions of law; 4) rule-making is
carried out by authorised actors, such as bodies
and carriers of public authority; 5) rule-making
is carried out according to a certain procedure
regulated by law (Petryshyn, 2014).

Therefore, rulemaking as an administra-
tive and legal form of personnel training for
the Armed Forces of Ukraine enables to create
an appropriate regulatory framework: first, for
the activities of entities engaged in person-
nel support of the AFU; second, for the work
of educational institutions, their structural sub-
divisions, as well as commanders and teachers
who train military personnel.

The next administrative and legal forms
of training are law application and law imple-
mentation. According to I.Yu. Khomyshyn, law
application is an activity which ensures the con-
tinuity of the process of implementation of reg-
ulatory and legal provisions by granting subjec-
tive rights to some participants in legal relations
and imposing relevant legal obligations on others,
or by considering (resolving) issues of the con-
sequences of legal disputes and offences, as well
as bringing the perpetrators to legal liability
(Khomyshyn, 2010). Y.L. Vlasov writes that
law implementation is a managerial and organ-
isational activities of competent state bodies
and officials performed in a procedural manner,
aimed at resolving specific cases by issuing indi-
vidual legal prescriptions, that is, making a deci-
sion on the basis of law in a particular case. The
main social purpose of the application of legal
provisions is to create conditions and ensure
the implementation of other forms of imple-
mentation of legal provisions. In many cases,
the actual implementation of legal provisions
in legal reality, conscious and volitional actions
of people depends on the quality and efficiency
of activities in the application of legal provisions
(Vlasov, 2005, p. 25).

37



7/2023

ADMINISTRATIVE LAW AND PROCESS

The next group of forms of training of per-
sonnel for the AFU is organisational, the con-
tent thereof actually follows from the forms
of administrative and legal ones. It is most
appropriate to group these forms into:

1) Forms of collective training, such as:

— military exercises. Military exercises
are a specific pedagogical process, the essence
of which is to acquire a system of knowledge,
skills and abilities, to develop creative thinking,
strengthen will and character, to form moral, psy-
chological and combat qualities, and to be ready
to perform a combat task. The content of train-
ing is the system of knowledge, skills and abilities
that personnel acquire during their service. This
system is determined by curricula and the com-
bat training programme in all subjects (Lepe-
shynskyi, Hliebov, Listkov, Terekhov, 2011).
Field training is the preparedness of servicemen,
the cohesion of units, military units, command
and control bodies and their ability to con-
duct combat operations in different conditions
or perform other assigned tasks. The essence
of field training of servicemen is their knowledge
of weapons and military equipment, the ability
to use them in combat, and to act confidently on
the battlefield in different terrain, day and night,
in all weather conditions. The essence of the field
training of military units (subunits) is the ability
to act in a coordinated manner in combat against
a strong enemy using available means of destruc-
tion. The essence of field training of commanders
and departments of military units (subunits) is
the ability to plan combat actions in a short time
and manage military units (subunits) in com-
bat (during combat actions) in accordance with
the current situation (Umanets, 2021).

— war games. Military (military-special-
ised, military-historical) games are conducted
with students and cadets on the most important
complex topics of the disciplines. Command
and staff exercises are conducted after stu-
dents and cadets have mastered the theoretical
foundations of the relevant disciplines, learned
the duties of officials and gained practical skills
in their performance: preparation and plan-
ning of operations (combat actions), command
and control of troops (forces) and their com-
prehensive support (Order of the Ministry
of Defence of Ukraine on the approval of the Reg-
ulation on the peculiarities of the organization
of educational activities in higher military edu-
cational institutions of the Ministry of Defence
of Ukraine and military educational units
of higher education institutions, 2020).

— conducting classes, including theoretical
(in classroom), practical, tactical and special-
ised ones, etc.;

— training camps for reservists. Training
camps are the main form of training for reserv-
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ists and persons liable for military service,
aimed at restoring (acquiring, improving) indi-
vidual capabilities required for operations in
positions within units. Depending on the pur-
pose of the training, the training is divided into
the following types: training of reservists -
training of reservists in a military unit during
their service in the military reserve to acquire
the ability to perform duties in positions both
individually and as part of a unit in accordance
with the standards of training of the unit; train-
ing camps for reservists in military specialities
(hereinafter referred to as ""MS") - training
(retraining) of reservists in MS in training
centres and military educational institutions
in accordance with the positions to which
they are appointed; training for persons liable
for military service - training of persons liable
for military service in military units (institu-
tions) to which they are assigned for recruit-
ment during a special period of mobilisation
to acquire the capabilities to perform duties in
positions both individually and as part of a unit
in accordance with the standards of training
of the unit; training camps for the training
of specialists in shortage of military specialities
- training of persons liable for military service
in shortage of military specialities in the areas
of manning military units (institutions); train-
ing camps for general military training - general
military training of reservists and persons liable
for military service who do not have military
training in training centres, at general military
training grounds or military units of territo-
rial defence (Order of the Ministry of Defence
of Ukraine on approval of the Instructions for
organizing and holding meetings with reservists
and conscripts in military administration bod-
ies, units, military units, institutions and organ-
izations of the Ministry of Defence of Ukraine,
the Armed Forces of Ukraine and the State Spe-
cial Transport Service, 2022).

2) Forms of individual training for the AFU.
Individual training is a purposeful and organised
process of consistent training and education
of all categories of servicemen aimed at devel-
oping the required level of knowledge, skills,
professional competence, physical and psy-
chological qualities to perform duties in their
position (speciality) both in peacetime and in
a special period (Instruction "On combat train-
ing in the armed forces of Ukraine", 2023). The
most appropriate forms of training are course
training, training camps, exercises defined by
individual training programmes in the subjects
of study (lectures, seminars, practical and group
classes, group exercises, drills, training, etc.),
internships, independent work, control meas-
ures, etc. (Ukrainian Military Pages website,
2016).
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4. Conclusions

Therefore, the above forms most mean-
ingfully reflect the essence and content
of activities related to training of personnel for
the Armed Forces of Ukraine. Furthermore, in
the present-day conditions, an important area
of the State's activity is to improve not only
the list of relevant forms, but also their content,
which will be of great importance not only in
theory, but also in practice.
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J10 XAPAKTEPHCTUKH KJIIOYOBUX ®OPM HIITOTOBKU KAJIPIB
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BiZnoBiAHUX (HOPM, @ TaKOXK HAJZAHO iX 3MICTOBHY Xapakrepuctuky. HarosomeHo, 1o B yMOBaxX CbOro-
JIEHHSI, BOKJIMBUM HAIIPAMKOM JISITIBHOCTI IEPKaBH € BJIOCKOHAJIEHHS He TIIbKHU TIePeJIiKy Bi/IIOBIZHIX
opwm, a i1 ix 3micTy, 0 MaTHMe BaXKJINBE He TITbKY TeOPeTHUHe, a i TpakTU4He 3HaYeHHs. BusHavyeno, mo
hopmamu miAroTOBKU KaipiB uist 36PONHIX CUJl YKPATHU CJIJI PO3YMITH 30BHINIHIN MPOSIB IPAKTUYHOT
HiSIBHOCTI CIEliabHO-YIIOBHOBAKEHUX Cy0'€KTIB, SIKa CIIPSIMOBaHa Ha: a) CTBOPEHHS HaJeKHUX YMOB
VIS 371ICHEHHS HABYA/IBHOTO TIPOLIECY BIHCHKOBOCYKOOBILIB; 6) Ge3Mocepe/iHio MiAroToBKy (Teoperiy-
HY, IPAKTUYHY, TOIO) KaJpiB. 3 Oy Ha 3a3HavyeHe Buile, popmu migroroBkn kajapis aig 3CY Haii-
GisbII ZIONITBHO MOALMMTH Ha ABI BesuKi rpymu: 1) agMiHicTpaTUBHO-TIPaBOBi (hOPMH, SIKi CIIPsSMOBaHi
Ha CTBOPEHHsI HEeOOXiAHMX YMOB Jisi (DYHKI[IOHYBaHHsI Cy0'€KTiB, 110 3AIHCHIOTH MATOTOBKY Ka/piB;
2) oprauizauiiini $GopMu, 1o CHPsIMOBaHi Ha 0€3M0CEPENHBO MIATOTOBKY KAJPiB Ta MOIIISIOTHCS Ha:
a) hopMH KOJEKTHBHOI; Ta 6) IHAMBILyaabHOI MATOTOBKH. 3’sICOBAHO, M0 HOPMOTBOPYICTD, K a/[MiHi-
CTPaTUBHO-IIPaBoOBa (popMa MiArOTOBKY KajPiB ist 30POiiHUX cril YKPAIHU I03BOJISIE CTBOPUTH HAJIEKHE
HOPMAaTUBHO-IIPABOBE IIi/[IPYHTSI: I0-TIEPIILE, IS TisiIbHOCTI Y6 €KTIB, [0 3AIHCHIOITD KajpoBe 3abe3Iie-
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THYHUX (AyIUTOPHUX ), MPAKTHYHIX, TAKTHKO-CIEIIATBHIX, TOTI0; HABYAIBHI 300pH pe3epBicTiB) Ta hop-
MU iHAMBIAyanbHOI miAroToBKU Kagpis ais 3CY Halibiibii 3MiCTOBHO BiZoOPakaloTh CyTHICTh Ta 3MiCT
JISJIBHOCTI, TIOB’AI3aHOI i3 MATOTOBKOIO KaJApiB i 36poitnx cuit Ykpainu. PazoM i3 THM, B yMOBax Cho-
TOJICHHS, BXKJIMBUM HAIIPAMKOM JUSATBHOCTI JIepKaBH € BJOCKOHAJICHHS HE TIJIBKU MePeTiKy BiNOBIHUX
opm, a i1 iX 3MicTy, 110 MATHMe BasKJIMBE He TiJIbKU TEOPETUYHE, A i TPAKTUYHE 3HAUCHHS.
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AND LEGAL FRAMEWORK FOR DETENTION
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Abstract. Purpose. The purpose of the study is an attempt to define the content of the concept
of "administrative and legal framework"; to characterise the state of the "system of administrative and legal
framework forthedetentionof prisonersof war". Results. Thearticle provesthat the system ofadministrative
and legal framework for the detention of prisoners of war in Ukraine is a holistic and orderly, specialised
organisational and legal structure designed to guarantee the regulatory, organisational and ideological
components necessary for legal adjustment and practical managerial activities aimed at keeping captured
representatives of the other party to a military conflict out of combat, in compliance with the provisions
of international humanitarian law and the principles of humanism. It is substantiated that the system
of administrative and legal framework for the detention of prisoners of war is characterised by dynamism
of development, with its most active stage occurring in Ukraine after the beginning of the full-scale Russian
military invasion. Conclusions. The development of the system derives from a combination of two aspects
that determine its essence and development. These are the principles of humanism, primarily formed
and enshrined in international legal treaties consented to be binding by the Verkhovna Rada of Ukraine,
and the solution of functional tasks of practical orientation. In the national administrative law, this system
is enshrined in laws and a set of bylaws. For proper practical implementation, the detention of prisoners
of war also required the coordinated activities involving a large number of state bodies, and sometimes
the creation of new entities whose competence is now defined in legislation. The main body in the system
of central executive authorities responsible for formulating and implementing legal public policy on
the detention of prisoners of war is currently the Ministry of Justice of Ukraine, the activities thereof
are directed and coordinated by the highest body in the system of executive authorities — the Cabinet
of Ministers of Ukraine.

Key words: system, national system, administrative and legal framework, prisoners of war, rights
of prisoners of war, detention of prisoners of war.

1. Introduction ing a large number of state bodies, and some-

The system of administrative and legal
framework for the detention of prisoners of war
is characterised by dynamism of development,
with its most active stage occurring in Ukraine
after the beginning of the full-scale Russian mil-
itary invasion. The development of the system
derives from a combination of two aspects that
determine its essence and development. These
are the principles of humanism, primarily formed
and enshrined in international legal treaties
consented to be binding by the Verkhovna Rada
of Ukraine, and the solution of functional tasks
of practical orientation. In the national admin-
istrative law, this system is enshrined in laws
and a set of bylaws. For proper practical imple-
mentation, the detention of prisoners of war
also required the coordinated activities involv-
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times the creation of new entities whose com-
petence is now defined in legislation. The main
body in the system of central executive author-
ities responsible for formulating and imple-
menting legal public policy on the detention
of prisoners of war is currently the Ministry
of Justice of Ukraine, the activities thereof are
directed and coordinated by the highest body in
the system of executive authorities — the Cabi-
net of Ministers of Ukraine.

The foregoing prompts a study of the sys-
tem of administrative and legal framework for
the detention of prisoners of war in the current
context.

The importance of the issue under study
has been highlighted by scholars, such as:
V. Aloshyn, A. Amelin, Yu. Badiukov, P. Bohut-
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skyi, M. Buromenskyi, Ya. Hodzek, A. Hry-
horiev, M. Hrushko, O. Dzhafarova, A. Dmitriev,
O. Drozd, S. Yehorov, O. Zhytnyi, J. Zhukorska,
V. Zavhorodnii, V. Kaluhin, F Kalskhoven,
F. Kozhevnikov, F. Kryl, V. Lysyk, V. Lisovskyi,
H. Melkov, V. Moroz, S. Nishchymna, A. Pol-
torak, V. Repetskyi, L. Savynskyi, L. Tymchenko,
O. Tiunov, M. Khavroniuk, P. Khriapinskyi,
M. Tsiurupa, S. Shatrava, and others.

The purpose of the study is an attempt to
define the content of the concept of "admin-
istrative and legal framework"; to character-
ise the state of the "system of administrative
and legal framework for the detention of pris-
oners of war".

2. The essence and main elements of mili-
tary captivity

Firstly, it should be noted that the essence
of military captivity as a social and historical
phenomenon is quite obvious. The purpose
of military captivity is to ensure that per-
sons participating in hostilities on the side
of the enemy are held by the other party to a mil-
itary conflict outside of combat without their
physical destruction. However, as life shows,
there are actually many options for implement-
ing such detention: from quite humane to com-
pletely inhumane. Thus, the question arises:
what standards, rules, and approaches should
be used to regulate the detention of prisoners
of war? After all, such actions certainly can-
not be spontaneous and uncontrolled by each
of the warring parties. Therefore, we should talk
about a certain regulatory and legal system for
their settlement, ordering and provision. The
study of such a system should begin with clar-
ifying the essence of the main terms.

When we define the concepts relevant to our
study, we immediately encounter various inter-
pretations of the main categories and phenom-
ena. For example, the word "framework" is used
in the legal terms of national legislation quite
widely — more than 350 times (Official web-
site of the Parliament of Ukraine — Legislation
of Ukraine, 2023). Of these, the term "framework”
is defined 11 times in specific legal regulations
(mostly national regulations and international
legal agreements related to financing, settlements
and accounting) [2]. For example, the Rules for
Accounting for Income and Expenses of Banks
of Ukraine define "framework" as: "an obligation
with an indefinite term or amount” (Resolution
of the Board of the National Bank of Ukraine
On the Approval of the Rules for Accounting
of Income and Expenses of Banks of Ukraine,
2018). Therefore, the existing official termino-
logical explanations do not fully meet the needs
of our search, and we should turn to a more gen-
eralised, interdisciplinary interpretation of this
concept.
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The Ukrainian Language Dictionary (ULD)
explains the word "framework” as an action
with the meaning of "to support” or "to ensure".
The latter, in turn, can be interpreted in sev-
eral ways: "1. To supply something in sufficient
quantity to satisfy someone or something in
some need; 2. To create reliable conditions for
the implementation of something; to guaran-
tee something; 3. To protect, to guard someone
or something from danger” (Bilodid, 1972).
Therefore, "framework" implies the creation
of the necessary conditions, including legal
ones, to guarantee the expected result.

However, less generalised and closer to
the field of law is the definition proposed, for
example, by DCAF (Geneva Centre for the Dem-
ocratic Control of Armed Forces, established in
2000 at the initiative of the Swiss government.
DCAF is a foundation that aims to improve secu-
rity sector governance through reforms) (Geneva
Center for security sector governance (integ-
rity of the security sector), 2023). The Centre
actively operates, for example, with the concept
of "regulatory framework", suggesting what it
means: “Regulatory frameworks are legal mech-
anisms that exist on national and international
levels” (Geneva Centre for security sector gov-
ernance (integrity of the security sector), 2023).

Therefore, the semantic content and struc-
ture of the concept of "framework" varies sig-
nificantly depending on the scope of application
and the clarifications added to it. For this rea-
son, we should review more closely the content
of the entire conceptual construct — "system
of administrative and legal framework".

This formulation is widely used in the pro-
fessional literature but is rarely explained in
detail. However, the most common explana-
tions relate to the first part of the above con-
struction which is the category of "administra-
tive law system". First of all, it is contained in
textbooks and manuals (Melnyk, Bevzenko,
2014; Pysarenko, 2018; Bytiak, Balakarieva,
Bielikova, 2023). Describing the content of this
entity, scholars mostly list the structural parts
of the branch of law — general, specific, some-
times special parts, as well as the relevant
individual sub-branches. Or, on the contrary,
they use a different approach to classification
and identify certain important constituent
elements of this category, such as provisions,
principles, institutions, procedures, etc. These
features clearly demonstrate that different clas-
sification options may be used to characterise
the construction of the "system” as such. In
addition, it can be stated that in the above cases
it refers to the entire branch of "administrative
law" in general. We are only interested in a spe-
cific line of work (namely, the detention of pris-
oners of war).
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In this regard, it should be noted that
in articles and studies referring to a specific
subject matter, the wording "administrative
and legal system" is mostly used (quite similar
to the above). In combination with certain clar-
ifications regarding the issues under study, this
wording is used as a more specific (specialised or
focused) one. However, its content is less clearly
defined in the professional literature. Therefore,
the concept of "administrative and legal system"
should be further analysed.

To begin with, we should clarify the mean-
ing of the word "system". The Free Ency-
clopedia reports the origin of this word from
the ancient Greek "cvomnua" — a combination,
whole or connection (Wikipedia (Free Encyclo-
pedia), 2023). The Dictionary of Foreign Words
confirms the Greek origin of the word "system"
and suggests translating it as "formation" or
"composition”. The dictionary provides several
interpretations of this concept and describes
the content of this category as: "an order caused
by the correct arrangement of parts, an orderly
series, a connected whole; or as a set of parts
connected by a common function..." (Lukiani-
uka, 2023).

The Encyclopaedia of Literature also asso-
ciates the word "system" with the Greek "sys-
téma", that is, "formation". This source empha-
sises that this concept refers to a unity caused
by the orderliness of its components. Moreover,
the integrity of the system is not reduced to
the sum of its components, each of which has
a specific place and function in the structure
that determines their hierarchy and the opera-
tion of the entire system (Kovaliv, 2007).

Therefore, a "system" is characterised by its
specific function or purpose. Proceeding from
the above, it can also be argued that a "system"
is a general scientific concept that denotes a set
of ordered elements united into a single struc-
ture that acquires qualities different from its
individual parts.

As a matter of fact, the concept of "legal sys-
tem" has also been repeatedly studied by schol-
ars and is widely used in scientific practice. In
this regard, it would be appropriate to quote
the description given to this legal construct by
the Centre for Legal Reform and Legislative
Work at the Ministry of Justice of Ukraine.
According to the definition of the Cen-
tre: the concept of "legal system" expresses
a specific historical, actually existing complex
of interdependent legal means and phenomena
of the state, including regulatory, organisa-
tional, social and cultural aspects... (Ministry
of Justice of Ukraine (official website), 2023).

The Liga 360 platform provides the follow-
ing background information on the content
of the category "legal system": "1) the entirety

of legal means (phenomena) through which
the regulatory, organisational and stabilising
influence of the state on social relations is exer-
cised. The legal system is a complex, integra-
tive category that reflects the entire legal real-
ity, which is considered in static and dynamic
aspects. The static aspect of the legal system is
formed by: a) legal provisions, legal institutions
and legal principles (the regulatory dimension
of the legal system); b) law-making, law applica-
tion and law enforcement bodies and organisa-
tions (the organisational dimension of the legal
system); ¢) legal views, ideas, concepts (the
ideological dimension of the legal system). The
dynamic aspect of the legal system is formed by
law-making, law application and law enforce-
ment activities of competent actors; ..." (Liga
360 (IT platform), 2023).

3. Legal and regulatory framework for
the detention of prisoners of war in Ukraine

The "legal reality" referred to above is
an overly broad category. Therefore, we have to
clarify the meaning of the part of the termino-
logical construction that narrows it. Specifically,
it is necessary to characterise what is meant by
the "administrative and legal" orientation.

In this regard, this article will address
the meaning of the terms "administration”
and "administrative". "They originate from
the Latin word administratio, which literally
means 'management’, ‘activities to manage some-
thing'. Hence, administrative law is an independ-
ent branch of law that regulates homogeneous
social relations, mainly in the field of public
administration. Public administration is under-
stood as organising activities of executive
authorities and local self-government bodies,
which are aimed at ensuring the implementation
of laws and other legal regulations by all state
actors" (Ostapenko, Kovaliv, Yesimov, 2021).

To sum up, there are grounds to assert
that the "administrative and legal system" is
a complex, purposefully formed entity which
may relate to administrative law in general or
be considered only as part of it when it comes
to ensuring a specific focus of work or regulat-
ing the solution of a particular social problem.
However, in any case, this "system" provides
a regulatory, organisational and ideological
basis for the proper regulatory framework for
a specific type of relationship and creates a reg-
ulatory basis for the work of state actors that are
supposed to support and perform the relevant
activities.

Therefore, the "system of administrative
and legal framework" includes not only a set
of legal regulations, but also a range of specific
state actors that support and ensure the actual
effect of legal requirements, rules and provisions
in practice.
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Therefore, we have outlined the list of com-
ponents that currently require further research
(legal regulations and participants or implement-
ers). Before that we have proven that this "system"
in our country is in the process of being formed.
Some of its elements are being improved, and some
are being created for the first time. However, com-
pliance with generally recognised international
requirements, that is, their practical implementa-
tion (filling the system with content), depends on
the real capabilities of the state (that is, available
resources and goals). For example, transportation,
feeding, medical care, accommodation and other
activities carried out during the detention of pris-
oners of war require costs. Different countries
have different resources, so there is a natural var-
iation in implementation. Some activities require
the creation of new state actors. These include,
for example, the "Coordination Headquarters for
the Treatment of Prisoners of War" mentioned
above. Therefore, given its inherent dynamism,
it is impossible to assess the real state of the "sys-
tem of administrative and legal framework for
the detention of prisoners of war" by relying only
on the analysis of the structure outlined above.
For this purpose, it is necessary to at least clarify
the "essence" of the said "system”. After all, only
its understanding will provide a proper criterion
for an adequate assessment of the current state
of affairs.

It should be noted in this regard that, for
example, the Geneva Convention relative to
the Treatment of Prisoners of War of August 12,
1949 (which revised the Convention concluded
in Genevaon July 27,1929) in Article 3 requires
that “persons ... shall in all circumstances be
treated humanely...” (Geneva Convention rel-
ative to the Treatment of Prisoners of War,
1949). Further, this Article of the Convention
lists the actions that are prohibited.

Therefore, international law insists on
adherence to the principles of humanism
and indicates activities that are inhumane,
while providing a specific list of such actions.
In other words, the Convention states cer-
tain human rights that shall remain inviolable.
Moreover, the international legal instrument
does not clearly (in detail and in full) establish
and, for obvious reasons, cannot establish how
the relevant national "system" of its «frame-
work" should be built (by which state actors,
in what scope and budgets it should be imple-
mented, on what features it should be empha-
sised, etc.) Therefore, international law estab-
lishes the conceptual and ideological basis, but
the very construction of the "system" and its
"essence” must still be formed in national legis-
lation, and primarily at the level of law.

The search for national legal provisions
that can denote the "essence" of the relevant
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"system" opens up the provisions of the Crim-
inal Code of Ukraine (CCU), adopted in 2001.
For example, Chapter XIX of the Criminal
Code of Ukraine "Criminal Offences against
the Established Order of Military Service (Mil-
itary Criminal Offences)" contains Article 434
"Tll-treatment of Prisoners of War". The follow-
ing is its content: "Ill-treatment of prisoners
of war that has occurred repeatedly, or is associ-
ated with particular cruelty, or is against the sick
and wounded, as well as negligent performance
of duties towards the sick and wounded by per-
sons entrusted with their treatment and care,
in the absence of signs of a more serious crime,
shall be punishable by imprisonment for up to
three years” (Criminal Code of Ukraine, 2001).

However, this Code provides for punish-
ment not only for "repeated ill-treatment or cru-
elty”. In this context, the content of Article 438
of the Criminal Code of Ukraine, which we
have already mentioned, is also important. It
is included in Section XX of the Code "Crim-
inal Offences Against Peace, Human Security
and International Law and Order". This Section
contains a total of 14 articles.

According to Article 438 of the Criminal Code
of Ukraine "Violation of the Laws and Customs
of War": "1. Ill-treatment of prisoners of war ... other
violations of the laws and customs of war provided
for in international treaties consented to as bind-
ing by the Verkhovna Rada of Ukraine, as well as
the ordering of such actions, shall be punishable by
imprisonment for a term of eight to twelve years.
2. The same acts, if combined with premeditated
murder, shall be punishable by imprisonment for
a term of ten to fifteen years or life imprisonment”
(Criminal Code of Ukraine, 2001).

The Geneva Convention relative to
the Treatment of Prisoners of War of 12 August
1949 was signed on behalf of Ukraine on 12
December 1949 and ratified by Ukraine on 03
July 1954. The Convention entered into force
for Ukraine on 03 January 1955. Then, on Feb-
ruary 08, 2006, the modern independent State
of Ukraine issued the Law "On Withdrawal
of Reservations of Ukraine to the Geneva Con-
ventions for the Protection of War Victims of 12
August 1949". In particular, the Law states:
Ukraine declares that the provisions of Articles
10, 12, 85 of the Geneva Convention relative to
the Treatment of Prisoners of War (995 153)

. shall apply to cases that may arise from
the date of receipt by the Depositary of the noti-
fication of the withdrawal of Ukraine's reser-
vations (Law of Ukraine On the withdrawal
of Ukraine's reservations to the Geneva Con-
ventions for the Protection of War Victims
of August 12, 1949, 2006).

The context of the above quote suggests
consideration of Article 12 of the relevant
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Convention, which states: "Prisoners of war
are in the hands of the enemy Power, but not
of the individuals or military units who have
captured them. Irrespective of the individual
responsibilities that may exist, the Detain-
ing Power is responsible for the treatment
given them" (Geneva Convention relative to
the Treatment of Prisoners of War, 1949).

Therefore, our state, assuming responsibility
for the humane treatment of persons in its cap-
tivity, established that inhumane treatment is
a criminal offence at the very first step of build-
ing the relevant "system of framework". This
established the proper ideological basis for fur-
ther legal, regulatory, structural and organisa-
tional development at the national level. There-
fore, the "essence" of the entire "administrative
and legal framework for the detention of pris-
oners of war" is reduced to building a "system"
that should prevent specific criminal offences
and guarantee humane conditions of detention.

However, the above-mentioned national
legal provisions are not without their draw-
backs. After all, the very definition of the rele-
vant criminal offences in national legislation is
not clear enough and requires mandatory ref-
erence to numerous provisions of international
humanitarian law. It should be emphasised that
attempts to correct this imperfection are being
made by lawmakers with varying degrees of suc-
cess. By this we mean, for example, the Draft
Laws of Ukraine: "On Amendments to Some
Regulations of Ukraine on the Implementation
of International Criminal and Humanitarian
Law" (Registry No. 2689 of December 27, 2019;
on June 07,2021, the Law was sent to the Pres-
ident of Ukraine for approval) (Draft Law
of Ukraine On Amendments to Certain Legisla-
tive Acts of Ukraine Regarding the Implemen-
tation of International Criminal and Human-
itarian Law, 2019) and "On Amendments to
the Criminal Code of Ukraine and the Criminal
Procedure Code of Ukraine" (Registry No. 7290
of April 15, 2022; Draft Law of Ukraine On
Amendments to the Criminal Code of Ukraine
and the Criminal Procedure Code of Ukraine,
Draft Law No: 3562-1X of 06 February 2024)
(Draft Law of Ukraine On Amendments to
the Criminal Code of Ukraine and the Crim-
inal Procedure Code of Ukraine, 2022). In
both cases, the initiatives of these draft laws
relate, inter alia, to amendments to Articles 434
and 438 of the CC of Ukraine, which we have
discussed above.

Conclusions

The system of administrative and legal
framework for the detention of prisoners of war
in Ukraine is a holistic and orderly, specialised
organisational and legal structure designed
to guarantee the regulatory, organisational

and ideological components necessary for legal
adjustment and practical managerial activi-
ties aimed at keeping captured representatives
of the other party to a military conflict out
of combat, in compliance with the provisions
of international humanitarian law and the prin-
ciples of humanism.
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AOC/GKEHHS CUCTEMU AIMIHICTPATUBHO-IIPABOBOTO
3ABE3IIEYEHHS TPUMAHHSA BIICbKOBOIIOJIOHEHUX B YKPATHI:
INOHATTA TA 3MICT

Anoranis. Mema. Metoio I0CTiKeHHsT € Clipoba OKPECTUTH 3MICT TOHSITTS «CHCTEM aJMiHicTpa-
THBHO-TIPABOBOTO  3a0€3MEUCHHS»; OXapaKTEPU3YBAaTH CTaH <«CHUCTEMH a[MiHICTPaTHBHO-TPABOBOTO
3abe3redeH s TPUMAHHS BiliChbKOBOIIOJIOHEHUX>. Pesyavmamu. B naykoBiii crarTi 10Bea€eH0, MO Cuc-
TeMa a/MiHiCTPATHBHO-TIPABOBOTrO 3a0e3IeyeH sl TPUMAHHsI BiliCbKOBOMOIIOHEHNX B YKpaiHi mpejicTaB-
Jsi€ 3 cebe — TJTicHe # yIOpsIKOBaHe, CTemiaTi3oBane OpraHizariiiHo-mpaBoBe YTBOPEHHsI, TTpU3HAYeHe
rapaHTyBaTH HOPMaTHUBHY, OpraHi3alliliHy Ta iIeoJoTiyHy CKIaI0Bi, sKi HeOOXiAHI [ [IPABOBOTO BIIO-
PSIKYBAaHHS i 3/[iICHEHHST TPAKTUYHOI YIIPABIiHCHKOI AisSIBHOCTI, CIIPSIMOBAHOI HA YTPUMYBAHHST 3aXO0-
[UIEHUX [PEJACTABHUKIB HIIOI CTOPOHHU BilicbKOBOrO KOHMIIIKTY 11032 GOEM, i3 IOTPUMAHHSM [IPU 1[OMY
OJIOKEHb MDKHAPOJHOTO TYMAHITaPHOTO MpaBa i 3acaj rymanismy. OOrpyHTOBAHO, 110 CHCTEMA a/[MiHi-
CTPATUBHO-IIPABOBOTO 3a0€3I1eYeHHsI TPUMAHHS BiiiCbKOBOIIOJIOHEHNX XapAKTEPU3YETHCS IMHAMIYHICTIO
PO3BUTKY, HAOIIbII AKTUBHHUIT €Tall SIKOTo BiAOyBes B YKpaiHi 1Mic/Ist oYaTKy ITOBHOMACIITAOHOTO POCiii-
CHKOTO BifichKOBOTrO BTOprenHs. Bucnosxu. Po36bynoBa cucteMu BUTIKAE 3 TOEAHAHHS JBOX aCIeKTiB,
SIKi BU3HAYAIOTH 11 CYTHICTH Ta PO3BUTOK. A caMe, i3 3acaji TyMaHi3My nepeyciM cchopMOBAHUX Ta 3aKpi-
IUIEHUX B MIKHAPOJIHUX [IPABOBKMX JIOTOBOPaX, 3rojia Ha 000B'A3KOBICTh SIKUX HajgaHa BepxosHoto Pasoro
Ykpainu, Ta BUpimeHHs GyHKIIOHATBHUX 33714 MPAKTHYHOI CIPSMOBAHOCTI. B HallioHaIbHOMY a/iMiHi-
CTPATUBHOMY TIPaBi O3HAYeHA CUCTEMA 3HANTIIA CBOE 3aKPIllJIEHHs HA PiBHI 3aKOHIB Ta CYKYITHOCTI Mi/3a-
KOHHMX HOPMATHBHO-TIPABOBUX aKTiB. TpUMaHHS BilicbKOBOIOJIOHEHUX JIJIsT HAJIEXKHOT TPAKTUYHOI peati-
3a1lii TakoK MOTPeOyBaIO 3JIaT0KEHO] AisJIbHOCTI YUCICHHOI KIJIBKOCTI IepKaBHUX OPTaHiB, a MOAEKY M
i CTBOPEHHST HOBHUX Cy0 €KTiB, KOMITETEHIIIS SIKMX Hapa3i BU3HAYHA B 3aKOHOAABCTBI. [0IOBHIM Oprarnom
y CHCTeMi IeHTPaJIbHUX OPTaHiB BUKOHABUOI BJIa/HM, 110 3abe3ieuye (POPMYBAHHS Ta PEAi3ye JIePKaBHY
IIPaBOBY HOJITUKY 3 MUTAaHb yTPUMaHHS BilicbKoBoIoJIOHeHNX Hapasi € MinicTepcTBo ocTullii Ykpainy,
JIAJIBHICTD SIKOTO CIIPAMOBYETHCS | KOOPANHYETHCSA BUIIUM OPraHOM y CHCTEMi OpraHiB BUKOHABYOI BJIa-
1 — Kabinerom Minictpis Ykpainu.

KimouoBi ciioBa: crcrema, HallioHajibHa CHCTEMa, aJMiHICTPaTMBHO-TIPaBoBe 3abe3eden s, BiichKo-
BOIIOJIOHEH], IIPaBa BiliCbKOBOIOJIOHEHHX, TPUMAHHS BilICbKOBOIIOJOHEHUX.
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PAEDIATRIC PALLIATIVE CARE AS VECTOR
OF PUBLIC HEALTH POLICY IN UKRAINE

Awnorauisi. Purpose. The purpose of the article is to reveal paediatric palliative care as a direction
of public health policy in Ukraine based on a systematic analysis of the integration of administrative
and medical law. Results. The article reveals that paediatric palliative care is an integrated system of medical
and psychological care and social support for children with serious or incurable diseases aimed at improving
the quality of their lives and the lives of their families, provided from the moment of diagnosis and covering
all aspects of the child's development, education, socialisation and emotional support. It has been established
that the specific features of the provision and management of paediatric palliative care in Ukraine are as
follows: 1) integration into the medical and social spheres. Paediatric palliative care in Ukraine requires
the active involvement of various medical specialties, as well as integration with educational, social
and psychological services to provide comprehensive support to children and their families; 2) accessibility,
individuality and child-centredness. Palliative care should be available wherever the child is. The age-related
peculiarities of children, their physical, emotional and cognitive development require special approaches
to palliative care. Conclusions. Palliative care is provided from the moment of diagnosis until the end
of the child's life, taking into account individual needs and characteristics; 3) planning and coordination
of services. An important component of palliative care is the development and regular review of a follow-up
plan for each child, which ensures ongoing monitoring of the child's condition and appropriate adaptation
of medical and social interventions; 4) the special role of the family. Parents or legal representatives are
actively involved in decision-making regarding the treatment and care of the child; in addition, training
parents in home care skills is an important aspect of providing quality palliative care; 5) social effects. A
child's long-term illness affects the social life of the whole family, so palliative care should help to preserve
and support the social roles and functions of the child and his or her family in the context of illness.

Key words: administrative law, public policy, accessibility, health, medical care, medical services,

healthcare, patient, principles, actors.

1. Introduction

One of the priorities of the healthcare
and public health system of Ukraine is to
develop and improve the quality of palliative
care in accordance with international stand-
ards, as palliative care is a set of medical, social
and psychological measures aimed at improv-
ing the quality of life of patients with incurable
diseases and a limited life expectancy. To cre-
ate a highly effective palliative care system in
Ukraine, a number of barriers need to be over-
come (Saturska, 2021, pp. 33—39).

Palliative care is undoubtedly important, as
for a large proportion of incurably ill patients,
this support is the only source of medical treat-
ment. That is why it is necessary to ensure that
palliative care services are available to every
patient. However, Ukraine cannot yet be proud
of such achievements in the field of palliative
care. Volunteer organisations play an impor-
tant role in providing palliative care, organising
mass events, campaigns, and cooperating with

© O. Moskvych, 2023

the media, thus helping patients to receive palli-
ative care (Development problems of palliative
and hospice care services, 2016; Kolenichenko,
Kuzmenko, 2016).

Ukraine has not yet developed a national
policy for the development of the palliative
care system. Although certain progress and suc-
cesses have been achieved in the palliative care
system over the last period, initiatives, policy
priorities for the development of this system,
and their lobbying in political circles are usually
formed and implemented from the "bottom up"”.
Often, the efforts of initiative groups consisting
of progressive doctors, scientists, and NGOs to
resolve urgent issues in this system at the state
level are met with indifference from politicians
and political parties and are levelled by them
(Danyliuk, 2017, pp. 218-229).

Modern research emphasises the need to
develop and implement public policy that
would meet the needs of society and take into
account current challenges. Issues that focus on
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an integrated approach to reforming the health-
care system in the context of administrative law
are covered in the works by such scholars as:
V. Averianov, 1. Buriak, Z. Hladun, D. Homon,
H. Muliar, A. Kuchur, A. Manzhula, A. Markina,
S. Sabluk, O. Sidelkovskyi, E. Sobol, S. Stet-
senko, O. Yunin, and others.

Moreover, given the diflicult political, social
and environmental conditions of the Ukrain-
ian population, new administrative and legal
approaches and mechanisms are required to
ensure quality healthcare and the readiness
of the healthcare system to respond to global
threats.

The purpose of the article is to reveal pae-
diatric palliative care as a direction of public
health policy in Ukraine based on a systematic
analysis of the integration of administrative
and medical law.

2. Public health policy in Ukraine

According to the Fundamentals of Health-
care Legislation of Ukraine, palliative care is
a set of measures aimed at improving the quality
of life of patients of all ages and their families
who face problems related to life-threatening
diseases. This complex includes measures to
prevent and alleviate patient suffering through
early identification and assessment of symp-
toms, pain relief and overcoming other physical,
psychosocial and spiritual problems. Pallia-
tive care is provided free of charge upon refer-
ral by the attending physician in accordance
with the procedure determined by the central
executive body responsible for the formation
and implementation of public health policy.
Palliative care is divided into general and spe-
cialised palliative care by type. The procedure,
content and scope of palliative care, calculation
of the need for the number of palliative care ser-
vices to provide it, and the list of relevant med-
ical indications are determined by the central
executive body responsible for the formation
and implementation of public health policy
(Law of Ukraine Fundamentals of Ukrainian
legislation on health care, 1992).

The Procedure for Palliative Care, approved
by Order of the Ministry of Health of Ukraine
No. 1308 of 04 June 2020, states that the basis for
the provision of palliative care is a multidiscipli-
nary approach, which provides for the engage-
ment of a multidisciplinary team, which may
be different and is determined depending on
the patient's condition, the amount of care,
and the size of the service area. The activities
of the multidisciplinary team are regulated by
the procedure for interaction between pallia-
tive care providers and social service providers
approved by the Ministry of Health of Ukraine
and the Ministry of Social Policy of Ukraine.
The main components of palliative care are
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medical (symptomatic therapy, prevention
and treatment of chronic pain syndrome, drug
therapy, provision of effective pain relief), social
(including provision of social palliative care ser-
vices), spiritual and psychological support for
the Patient and his/her family, and other persons
caring for the Patient. The provision of palliative
care is based on the principles of accessibility,
planning, continuity and succession, in accord-
ance with the wishes of the Patient regarding
the choice of the place of treatment and place
of death, ensuring the possibility of receiving
curative treatment in parallel with palliative
care, considering the ethical and humane treat-
ment of the Patient and his/her family mem-
bers, other persons caring for the Patient, 7
days a week (Order of the Ministry of Health
of Ukraine On improving the organization
of palliative care in Ukraine, 2020).

Paediatric palliative care, on the one hand,
is a separate area of medical and psychological
care, and on the other hand, it requires such
a broad service that it should be integrated not
only into various medical specialties but also
into other areas of human life. Palliative care
should be provided to children with incurable
diseases from the moment of diagnosis; be avail-
able in any city, regardless of the institution
(providing an adequate service in an adequate
place at the right time for the child, for as long
as necessary); be child and family-centred; all
measures should take into account age-specific
features and be aimed at improving the quality
of life of the child and his/her family, but not
at giving up the fight. The age-related peculi-
arities of childhood cause certain difficulties
in providing medical support to palliative care
patients and require numerous additional inter-
ventions to ensure the development, educa-
tion, socialisation and other needs of the child
and his/her family (Kurilina, 2019, pp. 40-48).

In Ukraine, palliative care as a separate type
of care has begun to develop only in the last few
years, first as care for children with onco-hae-
matological diseases, and later, with the emer-
gence of models based on children's homes, as
care for children with congenital and hereditary
pathology and other conditions (Cherny, Rad-
bruch, 2009; Moiseienko, 2015, p. 36).

According to the Procedure for Pallia-
tive Care, approved by Order of the Ministry
of Health of Ukraine No. 1308 of 04 June 2020,
palliative care for patients aged from birth to
18 years (hereinafter referred to as paediat-
ric patients) is provided in accordance with
the provisions of general legislation, taking
into account certain specifics. Planning of pal-
liative care for a paediatric patient provides for
the development and review of the Plan of care
for a paediatric patient in need of palliative care.
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Palliative care services for children are created
in accordance with the needs of the child pop-
ulation, morbidity, demographic, geographical,
infrastructural and other features of the region,
as well as the needs of local governments (amal-
gamated territorial communities). When organ-
ising palliative care for paediatric patients,
preference shall be given to organisational
forms that allow for the provision of palliative
care at home with the involvement of family
members or legal representatives of the child,
subject to the informed consent of the paedi-
atric patient or his/her legal representative
and taking into account changes in the condi-
tion and needs of the paediatric patient. During
the stay of a Paediatric Patient in a healthcare
facility providing palliative care, the child's
right to stay with his/her family members,
regardless of the Paediatric Patient's condition,
until the end of his/her life is ensured. In case
of changes in the condition of the Paediatric
Patient and the need for examinations, treat-
ment of acute conditions and surgical interven-
tions, the Paediatric Patient shall be referred
to specialised healthcare facilities with his/her
consent and/or consent of his/her legal repre-
sentative. A healthcare facility, regardless of its
form of ownership and individual entrepreneur,
providing palliative care to a Paediatric Patient
may provide his/her family members/legal rep-
resentatives with medicines and medical devices
for use by the child at home, organise training
for parents or legal representatives of the child
to work with equipment used at home and skills
of caring for the Paediatric Patient (if the Pae-
diatric Patient and/or family members/legal
representatives wish to continue treatment
at home). After the Patient reaches the age
of 18, for the purpose of continuity of pallia-
tive care, the Patient is referred to a health care
facility that provides palliative care to the adult
population. Palliative care for the Patient after
reaching the age of 18 may be provided in chil-
dren's health care facilities, taking into account
the Patient's condition, mobility, availability
of palliative care services for the adult popula-
tion in the administrative-territorial unit (hos-
pital district) and by the decision of the head
of the health care facility (Order of the Ministry
of Health of Ukraine On improving the organi-
zation of palliative care in Ukraine, 2020).

3. Paediatric palliative care in Ukraine

Palliative care for children is a new area
of medical and psychosocial care. In order to
properly develop approaches to palliative care
for children in Ukraine, it is necessary to study
the differences in its provision to this category
of patients. Distinctive features of paediat-
ric palliative care: 1. Few patients (compared
to palliative care for the adult population). 2.

A variety of pathologies (neurological, meta-
bolic, chromosomal, cardiac, respiratory, infec-
tious, oncological, traumatic, neonatal, etc.)
with unpredictable duration of illness; many
diseases are familial, some remain unverified.
3. Official age restrictions on the use of medi-
cines for children, resulting in many medicines
being prescribed by paediatricians in the "off
label" mode (i.e., without mentioning them
in the instructions for use). 4. Developmental
factors: children are in the process of constant
physical, emotional and cognitive development,
which affects all aspects of palliative care - from
medication dosage to communication, educa-
tion and support. 5. Significant role of the fam-
ily: the patient's parents are deeply involved
in the process of making decisions related to
palliative care - clinical, ethical, social. 6. Pae-
diatric palliative care is a relatively new field
of medicine, which at this stage of its develop-
ment results in an insufficient number of experts
and specialists who have undergone special
training in palliative care. 7. High level of emo-
tional involvement: when a child dies, it can be
extremely difficult for family members and staff
to accept the failure of therapy, the incurabil-
ity of the disease and death. 8. Loss and griev-
ing: after the death of a child, these processes
are often difficult, prolonged and complicated
for parents and relatives, which determines
the nature of long-term professional support for
parents after the loss of a child. 9. Legal and eth-
ical aspects of palliative care for children: as
a rule, these aspects are addressed to parents
or official representatives of the child's inter-
ests. The child's wishes and participation in
the decision-making process are often not con-
sidered, which can lead to great moral and legal
difficulties in providing care. 10. Social conse-
quences: it is difficult for the child and his/her
family members to maintain their social roles in
the context of the disease (school, work, family
support, etc.) (Cherny, Radbruch, 2009; Moi-
seienko, 2015).

The diversity of conditions in children in
palliative care requires the creation of inte-
grative links in general paediatric care, both
at the outpatient and inpatient levels. The model
of optimal paediatric palliative care is based on
three interconnected levels of service provision
in the healthcare system for synergistic func-
tioning and for the earliest possible start of care.
This determines the rapid development of a wide
network of palliative care in the world, with
primary care providing educational and policy
initiatives to ensure the basic elements of pae-
diatric palliative care from the moment of diag-
nosis of a life-limiting illness. At the secondary
level, specific groups of children at the end of life
are identified in order to obtain standardised
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approaches to the management of individual con-
ditions and to determine the location of services.
This frees up specialised palliative care as a ter-
tiary level to address the most complex issues:
complex symptom management, complex issues
and complex decision-making (Friedrichsdor,
Bruera, 2018; Kurilina, 2019). Specialised care
is provided by a team of trained professionals,
including doctors, nurses, psychologists, social
workers, priests and other specialists who can be
called upon to provide specific medical interven-
tions, treatment and counselling. In addition to
providing the right amount of care in the right
place, such integration ensures adequate paren-
tal and healthcare provider relationships, family
adaptation to the child's illness, communication
and decision-making (Mack, Wolfe, 2016; Kuri-
lina, 2019).

4. Conclusions

Therefore, paediatric palliative care is
an integrated system of medical and psycho-
logical care and social support for children with
serious or incurable diseases aimed at improving
the quality of their lives and the lives of their
families, provided from the moment of diagnosis
and covering all aspects of the child's develop-
ment, education, socialisation and emotional
support.

The specific features of the provision
and management of paediatric palliative care in
Ukraine are as follows:

1) Integration into the medical and social
spheres. Paediatric palliative care in Ukraine
requires the active involvement of various
medical specialties, as well as integration with
educational, social and psychological services
to provide comprehensive support to children
and their families;

2) Accessibility, individuality and child-cen-
tredness. Palliative care should be available
wherever the child is. The age-related pecu-
liarities of children, their physical, emotional
and cognitive development require special
approaches to palliative care. Palliative care is
provided from the moment of diagnosis until
the end of the child's life, taking into account
individual needs and characteristics;

3) Planning and coordination of ser-
vices. An important component of palliative
care is the development and regular review
of a follow-up plan for each child, which
ensures ongoing monitoring of the child's con-
dition and appropriate adaptation of medical
and social interventions;

4) Special role of the family. Parents or legal
representatives are actively involved in deci-
sion-making regarding the treatment and care
of the child; in addition, training parents in
home care skills is an important aspect of pro-
viding quality palliative care;
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5) Social effects. A child's long-term illness
affects the social life of the whole family, so pal-
liative care should help to preserve and support
the social roles and functions of the child and his
or her family in the context of illness.
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IEAIATPUYHA ITAJTIATUBHA TOITOMOTA 51K HAIIPSIM )
JAEPSKABHOI IIOJIITUKU Y COEPI OXOPOHU 310POB’A B YKPAIHI

Anoraiis. Mema. Meta cTaTTi OJISITa€ B TOMY, 1106 Ha OCHOBI CHCTEMHOTO aHai3y iHTerpartii aami-
HICTPATUBHOTO Ta MEIMYHOTO MPaBa, PO3KPUTH MeiaTPUYHY NaTiaTUBHY JIONOMOTY SK HAIIPSIM JepiKaB-
HOi TOJTiTHKY Yy cepi oXopomu 3710poB’st B YKpaini. Peayasmamu. Y ctarTi po3KpuTo, 1110 TeliaTpruyHa
HaJiaTUBHA JIOTIOMOTA — Ii¢ IHTErPOBaHA CUCTEMa MEIMKO-IICUXOJIOTIYHOI JI0TIOMOTH Ta COIiaIbHOI Mifl-
TPUMKH JIiTell 3 BOKKUMU a00 HEBUJIIKOBHUMU 3aXBOPIOBAHHIMI, CIIPSIMOBAHA Ha IIOKPAIIEHHS SKOCTI
iXHBOTO JKUTTS Ta JKUTTS IXHIX CiMeH, 1110 HAJIAETBCA 3 MOMEHTY BCTAHOBJIEHHS [IlarHO3Y Ta OXOILIIOE BC
acIeKkTH PO3BUTKY, HABYAHHS, colliastizalii Ta emouiitHoi miarpumkn autunu. ChopMoBaHo, 1o 0cobm-
BOCTI HalaHHSA Ta yIPaBJIiHHA HeAlaTPUYHOI NaliaTUBHOI 0NOMOTU B YKpaiHi 0JIAraloTh Y HACTYITHUX
acriextax: 1) iHrerpaiis B MeqnuHy Ta comianbHy cdepu. [lemiaTpuuna najiaTuBHa g0omoMora B Ykpai-
Hi Tiepebayac MMUpoKe 3aTyYeHHsT PIBHUX MENYHUX CHEMiaibHOCTEl, a TAKOK THTETPAIIo 3 OCBITHIMH,
COL[AIBHUMU Ta MICUXOJIOTTYHUMU CJIysKOaMU ISt 3a0€311eUeHHsT KOMILIEKCHOT iATPUMKY JiTeli Ta IXHiX
cimell; 2) IOCTYIHICTD, iIHANBIYaTbHICTh Ta OPIEHTOBAHICTD HAa AUTHHY. [lamiaTBHA 0TIOMOTa TOBUHHA
Gy focTyHOW Y Oyab-skoMy Miciii nepeGyBsants gututn. OcoOIMBOCTI PO3BUTKY AiTei, IX (hisnuHmii,
eMOI[IHNUII Ta KOTHITUBHUII PO3BUTOK MOTPEOYIOTH CIIENiaIbHIX ITAXO/IIB y HAlaHHI ITAIIaTUBHOI 00~
Mory. Bucnoexu. [laniaTnBHa lonoMora Ha/[a€ThCS 3 MOMEHTY BCTAHOBJIEHHS JIarHo3Yy i 10 KiHIls JKNT-
TSI IMTUHMY, 3 YPaXyBaHHSAM IHAMBIAYaJIbHUX MOTPe6 Ta 0coOMMBOCTEl; 3) IIaHYBAHHS Ta KOOPAMHALLsS
nocayr. BaskauBoIo CKIag0B0I0 MaiiaTUBHOL JOMOMOTH € po3po0Ka Ta PeryJIsipHIi Mepersisy MIaHy Cro-
CTepesKeHH s JUIsl KOKHOI IMTUHHE, 110 3a0€e3MeYye MOCTIiHUIT MOHITOPUHT CTaHy AUTHHY Ta BiIMOBIIHY
alanTalio MeJMYHUX Ta COliaJbHUX BTPyYaHb; 4) ocobiuBa poJib ciM'i. Barbku abo 3akOHHI mpeacTas-
HUKH aKTUBHO 3aJIy4eHi y TIPUIHATTS PillleHb, [0 CTOCYIOThCA JIKYBaHHS Ta JAOIVISLY 3a JUTHHOIO; OKPIM
TOT0, HABYAHHSI OATHKiB HABMYKAM JIOTJISI/TY 32 MAIIEHTOM B/IOMA € BaKJIBUM aClleKTOM HaJIaHHST SIKICHOI
HaJiaTUBHOI I0MOMOTH; 5) comiaibhi Hacaiaku. JloBrorpusaia xBopoba AUTHHU BIUIMBAE HA COL{iajbHe
JKUTTS BCI€T ¢iM'T, TOMY HajiiaTuBHA JJOMOMOTa OBUHHA CHPUSATU 30€PEKEHHIO T MIATPUMILI COLIATbHIX
poJieit Ta GYHKIN AUTHHN 1 1T ¢iM'T B yMOBaX XBOpOOH.

KimouoBi cioBa: ajMiHicTpaTUBHE 3aKOHOAABCTBO, JEPKaBHA TIOJITHKA, AOCTYIHICTb, 3710POB’S,
Me/IMYHA IOMOMOTHU, MEJIMYHI TIOCJIyTH, OXOPOHA 3/[0POB’sl, ALIIEHT, IPUHIUIIU, Cy( EKTH.
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“CRITICAL INFRASTRUCTURE OF THE FINANCIAL
SECTOR OF UKRAINE”: IDENTIFICATION
OF CONTENT AND ESSENCE OF THIS LEGAL CONCEPT

Abstract. Purpose. The purpose of the article is to reveal the content and essence of the legal concept
of "critical infrastructure of the financial sector of Ukraine" in order to confirm or refute the statement
that it is possible or not to define this phenomenon from the perspective of the object of administrative
and legal protection. Results. The article reveals the content and essence of the legal concept of "critical
infrastructure of the financial sector of Ukraine" in order to confirm or refute the statement that it is
possible or not to define this phenomenon from the perspective of the object of administrative and legal
protection. The term "critical infrastructure” is defined as the main element in this phrase, and the term
"financial sector" is defined as the dependent element. The author specifies that from the economic
perspective, the financial sector of Ukraine's economy is characterised by a set of financial transactions
of state or commercial entities in the form of intermediary activities that objectify the distribution
of financial capital in the economy. In legal discourse, it is defined by the existence of certain institutions
(participants in legal relations) that, through compliance with the established rules of economic or
regulatory activities, meet the public demand for the provision of quality financial and related services. It
is found that according to the legislative provisions in the context of critical infrastructure of the financial
sector, there are two types of objects of protection within it: 1) those determined by the National Bank;
2) those determined by the Ministry of Finance of Ukraine. Conclusions. 1t is concluded that the legal
concept of "critical infrastructure of the financial sector of Ukraine" refers to the range of social relations
which arise due to the need to ensure the smooth functioning of certain components of the financial sector
which are critical in terms of the State's ability to meet its needs and develop towards autonomy and self-
sufficiency, as well as to assert itself as a legal, democratic, sovereign state that properly fulfils its social
purpose in the discourse of guaranteeing everyone the inviolability of their rights and legitimate interests.
This interpretation does not give rise to any doubt or discussion that the state should create all conditions
necessary to ensure that all critical components of the financial sector are protected, that is, provided
with the ability to make an adequate, appropriate, permissible, necessary and effective response to factors,
causes, circumstances, events, etc. that are potentially or actually capable of or have a negative impact on
the functionality of their work.

Key words: administrative and legal protection, banking sector, critical infrastructure, legal concept,
financial sector, financial services.

1. Introduction ing and exchanging information. They arise

The statement by L. Soroka that the term
"concept" is not yet very widespread in legal sci-
ence is worthy of note (Soroka, 2020). It is used
mainly in philosophy, linguistics (here, most
of all) and cultural studies (Kharytonov, Khary-
tonova, 2014), and any attempt to comprehend
its essence leads to the realisation that a number
of related concepts and their designations exist
(Sadovnikova, 2014).

It is interesting to note H. Sadovnikov's
suggestion that one of the options for interpret-
ing the concept is to understand it as a global
unit of mental activity that belongs to the world
of consciousness and serves as a means of stor-
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in the process of building information about
objects and their properties, and this informa-
tion may include both objective data about
objects and assumptions about their qualities
and properties. By contrast to a notion, a con-
cept has no clear boundaries; it is dynamic and in
constant motion. Moreover, it reflects not just
the essential features of an object or phenom-
enon sufficient to understand its essence, but
all those features that in a particular language
group are filled with knowledge about the world
around us (Sadovnikova, 2014).

Candidate of Philological Sciences V. Liti-
aha also notes that a critical analysis of mod-

© O. Sharuk, 2023
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ern approaches to the definition and analysis
of the concept has revealed the complexity of this
concept and the ambiguity of its interpretation
(Litiaha, 2019), because in addition to identi-
fying them with notions (which is logical, since
the term "concept” itself comes from the Latin
conceptus - "thought”, " idea"), scientists cor-
relate them with the meanings that a person
operates with in the process of intellectual devel-
opment of the world, which characterise our con-
sciousness and our memory. Moreover, only some
of the concepts are related to linguistic struc-
tures (Litiaha, 2019), which indicates the need
for a balanced and accurate use of it by scientists
to describe a particular phenomenon.

We agree with L. Soroka that a concept is
formed by elements that generate a qualita-
tively new semantic load of a separate structure,
explaining the essence of its independent units,
and in an abstract form provides an idea of it,
describing not only the essential features and all
possible factors that affect its content with-
out directly changing the form (i.e., the name
of the phenomenon). This means that a notion
or term denotes phenomena, processes or
actions of one semantic dimension, the essence
of which is based on one stable characteris-
tic that forms the core of its understanding.
A concept, on the other hand, combines sev-
eral different features by nature and direction,
but denotes one specific reality that is directly
described. Accordingly, the concept (as a cate-
gory of administrative law science) should be
understood as a number of independent cat-
egories which have their own characteristics,
but together form a qualitatively new legal con-
struct (Soroka, 2020).

With this in mind, it seems logical to con-
clude that the phrase “critical infrastruc-
ture of the financial sector of Ukraine" can
be justifiably defined through the conceptual
expression of its essence, that is, presented in
the form of a legal concept explaining the spe-
cifics of independent categories united by com-
mon content and describing the phenomenon
which is likely to be the object of administrative
and legal protection.

Therefore, the purpose of the article is to
reveal the content and essence of the legal concept
of "critical infrastructure of the financial sector
of Ukraine" in order to confirm or refute the state-
ment that it is possible or not to define this phe-
nomenon from the perspective of the object
of administrative and legal protection.

The issue of identifying the content
and essence of critical infrastructure as
an object of administrative and legal protec-
tion is of considerable scientific interest due to
the existing risks and threats both under normal
conditions of national security and in the period

of exacerbation or emergence of new crises.
Therefore, the relevance of these and related
issues is obvious and especially noticeable in
the context of the ongoing hostilities on the ter-
ritory of Ukraine. For example, in this context,
the works by the following scholars are thor-
ough and reveal important aspects of critical
infrastructure protection in Ukraine: D. Bir-
iukov, S. Kondratov, V. Kosynskyi, V. Krykun,
L. Soroka, O. Sukhodolia, S. Telenyk.

However, it should be noted that
the issue of studying the critical infrastructure
of the financial sector of Ukraine is a rather nar-
row area for research, which has been addressed
by domestic scholars only indirectly.

2. Regulatory and legal framework
for the operation of critical infrastructure
of the financial sector of Ukraine

Asafollow-up to the issues raised, we believe
that it is appropriate to consider the legal con-
cept of "critical infrastructure of the financial
sector of Ukraine" through the prism of syntac-
tic analysis.

In this context, the term "critical infra-
structure" is, in our opinion, the main element
in this phrase, and the term "financial sector”
is the dependent element. The first, respec-
tively, is also formed by combining the meaning
of two words: "critical” and "infrastructure”.
But there is an important clarification: the for-
mation of the term "critical infrastructure” is
not a mechanical combination of two known
elements, but a kind of inseparable formula
borrowed from other languages in its inherent
fusion (Telenyk, 2019).

According to Kosynskyi, traditionally,
the notion of infrastructure primarily includes
major motorways, roads, bridges, public trans-
port networks, airports, water supply networks,
waste treatment and disposal, hazardous waste
management, electricity generation and sup-
ply, and telecommunications. However, this
list should not be limited to this. In a situation
where states are ready to wage hybrid and proxy
wars, asymmetric wars and wars that are now
called "conflict” on land and at sea, in the air,
space and cyberspace, the very notion of "infra-
structure" and "critical infrastructure” is chang-
ing, or rather, being filled with new content.
Therefore, when classifying infrastructures,
it is now customary to divide them into two
types: "hard infrastructure” - the physical net-
works necessary for the functioning of a modern
nation; and "soft infrastructure” - the institu-
tions necessary to support the socio-economic
system, such as the health, cultural and social
standards of the country, as well as the financial
system, education, healthcare, public admin-
istration and law enforcement, and emergency
services (Kosynskyi, 2020).
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In general, the meaning of the term "criti-
cal infrastructure” differs somewhat from coun-
try to country, but these differences are not
significant (Biriukov and Kondratov, 2011).
Most often, it refers to: "systems and facilities,
physical or virtual, so vital to the state that
the incapacitation or destruction of such sys-
tems or facilities undermines national security,
the economy, public health or safety, or results
in any combination of the above" (Biriukov,
Kondratov, 2012; Sukhodolia, 2015). Moreo-
ver, the World Bank defines the term "critical
infrastructure” in terms of areas that require
enhanced protection, namely energy, transport,
water, information and communication technol-
ogies, healthcare and finance. Some economies
include education, economic and manufacturing
sectors as critical areas (Financial Protection
of Critical Infrastructure Services, 2021). In
general, the issue of classifying certain objects
as critical is considered by many authors, both
domestic and foreign, in different variations,
and at the same time, they have much in com-
mon, which is probably related to the target
content of such objects (Kosynskyi, 2020).

An important aspect is that the definition
of critical infrastructure should not be static,
and its revision can be a response to the dynamic
national and international landscape of risks.
For example, Switzerland is currently reviewing
and simplifying its definition of critical infra-
structure as a process, system and assets that
are essential to the functioning of the economy
and the well-being of the population, respec-
tively. This simplification enables the scope
of its critical infrastructure programme to be
more easily adapted to changing conditions
than before, when the definition was more pre-
scriptive. Similarly, in the UK, the definition
has evolved to include an impact on national
security, national defence or the functioning
of the state among the criteria for defining crit-
ical national infrastructure (Kosynskyi, 2020).

Inthedomesticdiscourse, the Law of Ukraine
"On Critical Infrastructure” describes the sec-
tors of critical infrastructure by referring to
their content as "vital functions and/or ser-
vices". Moreover, the national legislator does
not name any specific list of critical infrastruc-
ture facilities, and most references to them are
contained in the provisions of bylaws. For exam-
ple, in order to determine the mechanism for
compiling the list of information and telecom-
munication systems of the state's critical infra-
structure, the Cabinet of Ministers of Ukraine
adopted the On approval of the Procedure
for forming the list of information and tele-
communication systems of critical state infra-
structure objects by Resolution No. 563 of 23
August 2016. The regulation defines critical
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infrastructure as a set of state facilities that are
most important for the economy and industry,
the functioning of society and public safety,
and the failure or destruction thereof may
affect national security and defence, the envi-
ronment, and lead to significant financial losses
and human casualties. This attempts to define
critical infrastructure objects through their
approximate list: enterprises and institutions
(regardless of ownership) in such sectors as
energy, chemical industry, transport, banking
and finance, information technology and tele-
communications (electronic communications),
food, healthcare, utilities, which are strategi-
cally important for the functioning of the econ-
omy and security of the state, society and pop-
ulation (Resolution of the Cabinet of Ministers
of Ukraine On approval of the Procedure for
forming the list of information and telecommu-
nication systems of critical state infrastructure
objects, 2016). Due to the adoption of the Res-
olution of the Cabinet of Ministers of Ukraine
"Some issues of critical information infrastruc-
ture objects” No. 943 of 9 October 2020 (Res-
olution of the Cabinet of Ministers of Ukraine
Some issues of critical information infrastruc-
ture objects, 2020), the above legal instrument
was declared invalid. Although this Resolution
of the Cabinet of Ministers of Ukraine approved
the Procedure for the formation of critical
information infrastructure objects to determine
the mechanism for the formation of national
and sectoral lists of such objects (Resolution
of the Cabinet of Ministers of Ukraine Some
issues of critical information infrastructure
objects, 2020), the essence of the latter is not
disclosed (Krykun, 2021).

The Resolution of the Cabinet of Ministers
of Ukraine No. 1109 "Some Issues of Critical
Infrastructure Objects” of 9 October 2020 is
more informative, as it contains a list of critical
infrastructure sectors, including the financial
sector.

It should be noted that domestic leg-
islation lacks a clear definition of the legal
category "financial sector of Ukraine". For
example, the Comprehensive Programme
for the Development of the Financial Sector
of Ukraine until 2020, approved by Resolution
of the Board of the National Bank of Ukraine
No. 391 dated 18 June 2015 (Resolution
of the Board of the National Bank of Ukraine on
the approval of the Comprehensive Programme
for the Development of the Financial Sector
of Ukraine until 2020, 2015), refers to the seg-
ments of the financial sector: banking sector,
non-banking financial institutions, stock mar-
ket and capital market.

3. European experience in regulating criti-
cal infrastructure of the financial sector
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It should be noted that under the Euro-
pean instruments, the financial sector means
a sector consisting of one or more of the follow-
ing entities: (a) a credit institution, a financial
institution or a company providing ancillary
services within the meaning of Article 4(1), (5)
or (21) of Directive 2006,/48/EC (the so-called
"banking sector"); (b) an insurance company,
a reinsurance company or an insurance holding
company within the meaning of Article 13(1),
(2), (4) or (5) or Article 212(1)(f) of Directive
2009/138/EC (i.e. the "insurance sector"); (c)
an investment firm as defined in Article 3(1)
(b) of Directive 2006/49/EC (the "invest-
ment services sector”) (Directive 2002/87/EC
of the European Parliament and of the Council,
2002).

Furthermore, the draft Strategy for
the Development of the Financial Sector
of Ukraine until 2015 (prepared by a working
group composed of representatives of the State
Commission for Regulation of Financial Ser-
vices Markets of Ukraine, the National Bank
of Ukraine, and the State Commission on Secu-
rities and Stock Market (Kremen, Semenoh,
2013)) provided for the financial sector to be
the financial market that ensures the accumu-
lation and distribution of investment resources,
and the interaction of producers and consumers
of financial services under the rules established
by the state and its regulatory authorities. The
components of the financial market are the mon-
etary market, the insurance market, the stock
market, the market of collective investment ser-
vices, private pension services and other finan-
cial services markets (Strategy for the devel-
opment of the financial sector of Ukraine until
2015, 2008). This definition has been criti-
cised by the national scientific community, as
the authors of the document identify it with
the financial market, which is not entirely legit-
imate (Shkolnyk, Semenoh, 2013).

According to the English-language sources,
the financial sector consists of banks, invest-
ment organisations, insurance companies,
real estate brokers, credit companies, mort-
gage lenders, and real estate investment funds
(Financial Sector, 2020). The term is defined as
a segment of the economy composed of compa-
nies and institutions that provide financial ser-
vices (Financial Sector, 2020).

Some domestic scholars are inclined to
believe that the term "financial sector” is a gen-
eralised term for the totality of all organisations
whose main purpose is financial intermediation
(the banking system, which includes mone-
tary authorities, depository banks and other
financial institutions, including pension funds,
insurance companies, mutual funds, credit
unions) (Mishchenko, 2009). According to

some of them, in the context of market restruc-
turing of the national economy, the financial
sector not only performs the functions of cash
and settlement support, but also mobilises
and transforms free savings into investment
resources for expanded economic reproduction,
meets the needs of entities for financial services
and thereby ensures economic growth (Shkol-
nyk, Semenoh, 2013).

The definition according to which
the financial sector is a purposeful self-organ-
ising subsystem of the financial system and is
a set of financial institutions that provide finan-
cial services and are connected with other sec-
tors of the economy is considered more reliable
(Diachenko, 2010). Such institutions perform
the functions of mobilising savings, managing
risks and debt obligations, providing a trans-
parent information field, monitoring financial
transactions, exercising corporate control,
and ensuring specialisation of financial services
(Shkolnyk, Semenoh, 2013).

Therefore, from the economic perspective,
the financial sector of Ukraine's economy is
characterised by a set of financial transactions
of state or commercial entities in the form
of intermediary activities that objectify the dis-
tribution of financial capital in the economy.

However, the legal discourse on these
issues requires determination of this phenom-
enon from a different perspective. It should
be noted that any legitimate social relations
from the moment of their emergence, existence
and until their termination are influenced by
a significant number of legal provisions which
may belong to a wide variety of branches of law.
Moreover, one of the most numerous among
them will be the rules of administrative law,
which have a regulatory (Krykun, 2021), sup-
porting, protective or defensive effect on almost
every sphere of public relations or affect it in
one way or another. Specifically, in the course
of studying the specific features of the classifica-
tion of administrative and legal regimes, V. Biel-
ievtseva reasonably notes that "the current
blurring of the boundaries of regulatory frame-
work of administrative law does not mean that
it is dissolved in other branches, on the contrary,
a careful analysis reveals that many new com-
plex branches which are still being formed are
in fact a large-scale administrative and legal
regime, and in fact should be characterised
from the perspective of administrative law as its
structural and functional integral part. (Biel-
ievtseva, 2009). Due to the influence of admin-
istrative law, the relevant social relations can
already be considered as an object of law, that
is, an object subject to administrative and legal
regulation (Krykun, 2021), provision, protec-
tion or defence.
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Accordingly, in this discourse, financial sec-
tor can be considered by the existence of certain
institutions (participants in legal relations)
that, through compliance with the established
rules of economic or regulatory activities, meet
the public demand for the provision of quality
financial and related services.

Noteworthy are the provisions of the Law
of Ukraine "On Critical Infrastructure”, which
provide that: “infrastructure objects, systems,
their parts and their aggregate essential for
the economy, national security, and defence,
the disruption of which would cause damage
to the vital national interests” shall be pro-
tected (Law of Ukraine On Critical Infra-
structure, 2021). It is found that according to
the legislative provisions in the context of crit-
ical infrastructure of the financial sector, there
are two types of objects of protection within
it: 1) those determined by the National Bank;
2) those determined by the Ministry of Finance
of Ukraine.

In the case of the former, these are:
a) the banking system (provision of banking
services, storage of cash reserves of the NBU by
banks and transactions with them); b) the market
for non-bank financial services, except for capital
markets and organised commodity markets (pro-
vision of electronic trust services in the banking
system, provision of non-bank financial services);
c¢) the market for payment services (provision
of payment services) (Resolution of the Cabinet
of Ministers of Ukraine Some issues of critical
infrastructure objects, 2020).

As for the latter, these are: "planning,
implementation and monitoring of budget exe-
cution; cash and settlement services for man-
agers and recipients of budget funds; control
over the receipt of taxes, fees and payments
to budgets and state trust funds; prevention
and counteraction to legalisation (launder-
ing) of proceeds of crime, terrorist financing
and financing of the proliferation of weapons
of mass destruction; ensuring the functioning
of the system of guaranteeing deposits of indi-
viduals and withdrawal of banks from the mar-
ket; control over the receipt of customs pay-
ments to the state budget, currency control,
and the passage of goods and vehicles across
the customs border of Ukraine" (Resolution
of the Cabinet of Ministers of Ukraine Some
issues of critical infrastructure objects, 2020).

4. Conclusions

To sum up, the legal concept of "critical
infrastructure of the financial sector of Ukraine"
refers to the range of social relations which arise
due to the need to ensure the smooth function-
ing of certain components of the financial sector
which are critical in terms of the State's ability
to meet its needs and develop towards auton-

56

omy and self-sufficiency, as well as to assert
itself as a legal, democratic, sovereign state that
properly fulfils its social purpose in the dis-
course of guaranteeing everyone the inviolabil-
ity of their rights and legitimate interests.

This interpretation does not give rise to any
doubt or discussion that the state should create
all conditions necessary to ensure that all criti-
cal components of the financial sector are pro-
tected, that is, provided with the ability to make
an adequate, appropriate, permissible, necessary
and effective response to factors, causes, cir-
cumstances, events, etc. that are potentially or
actually capable of or have a negative impact on
the functionality of their work.
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«KPUTUYHA IHOPACTPYKTYPA ®IHAHCOBOT'O CEKTOPY YKPAIHH»:
INEHTUDIKAIIA 3MICTY TA CYTHOCTI AK ITIPABOBOTO KOHIEIITY

Anoraiisi. Mema. MeToio ctarTi € PO3KPUTTS 3MIiCTY Ta CYTHOCTI PABOBOTO KOHIENTY «KPUTHYHA
indpacTpykTypa (hiHaHCOBOTO CeKTOPY YKpaiHm» 33/t MiJATBEP/IKEHHS YN CIIPOCTYBAHHS TE3UCY PO
MOJKJIMBICTD M BiZICYTHICTh TaKOI I[0JI0 BUSHAUECHHS [[bOTO ABKINA 3 MO3KILI 00’€KTa afiMiHiCTPATUBHO-
paBoBoro 3axucty. Pesyavmamu. CrarTs npucBsyeHa po3KpUTTIO 3MICTY Ta CyTHOCTI ITPABOBOTO KOH-
HeTTY «KPUTHYHA iH(pacTpyKTypa (GiHAHCOBOTO CEKTOPY YKpalHW» 3a/JIs MiATBEP/KEHHS YU CIIPOCTY-
BaHHs TE3UCY PO MOKIMBICTH YN BIZICYTHICTh TaKOi 010 BUSHAUEHHS IIbOTO ABUINA 3 MO3MIIIi 00’'€KTa
Q/IMiHICTPaTUBHO-TIPABOBOIO 3axXKCcTy. ONOPHUM €JIEeMEHTOM Y 1IbOMY CJIOBOCIIOJYYeHHI BU3HAYEHO Tep-
MiH «KpUTHYHA iHDPACTPYKTYPay, 3aT€KHUM — «(HiHAHCOBHUIT CEKTOP». YTOUHEHO, 110 3 EKOHOMIYHOI TOY-
K1 30py (hiHAHCOBUII CEKTOP, BJIACHE €KOHOMIKM YKPAiHU, XapaKTePU3YEThCS Yepe3 CyKYIHICTD orepartiii
(himarcoBoro xapakrepy JepKaBHIX Y1 KOMEPIIHHNX cy0 €KTIB Y BUSABI MOCEPEAHUIIBKOI AiSITHHOCTI, TKa
006’€KTUBYE PO3MOI (HiHAHCOBOTO KT TATy B €KOHOMIIT. 3 PABOBOTO IMCKYPCY HOTO BU3HAYEHO 3 HOKY
HAsgBHOCTI TIEeBHUX IHCTUTYIIN (Cy6'€KTiB MPaBOBUX BiAHOCHH), AKi y CHOCiO ZOTPUMAHHS BCTaHOBJIE-
HMX IIPABUJ 3/IiHiICHEHHS TOCIIOAAPCHKOI YN PEryJIATUBHOI AisJIbHOCTI 3a0€311e4yIoTh CYCIiIbHUI 3aruT
Ha HaJ[aHHS SKICHUX (DiHAHCOBMX Ta TOB'SA3aHNX 3 HUMU MOCJYT. BUABIEHO, 10 3TiZIHO 3aKOHOAABUNX
MOJIOKEHD Y KOHTEKCTI KpUTUIHOI iH(DPACTPYKTYpH (HiHAHCOBOTO CEKTOPY HAETHCS PO /IBA PI3HOBUIM
006’eKTiB 3axuCcTy y #oro Mexax: 1) Ti, o BusHavaioThest Hamionambaum Gankom; 2) Ti, M0 BH3HAYa-
1oTbest MinicteperBom dinanciB Yrpainu. Bucnosku. Y3arajibHeHo, 10 TPABOBUIT KOHIIENT «KPUTHIHA
indpacTpykrypa (hiHaHCOBOrO CEKTOPY YKpaiHU» M03HAYAE KOJIO CYCHIJIbHUX BiJIHOCHH BUHUKHEHHS
AKNX 00yMOBJIEHO HeoOXiaHicTIO 3a0esneuerts Ge3nepebiiiHoro GyHKIIOHYBaHHSI OKPEMUX CKJIAL0BUX
(biHAHCOBOTO CEKTOPY, SIKi € KPUTUYHO BaKJIUBUMHU B ACIEKTi CIIPOMOKHOCTI JiepKaBu 00CIyroByBaTH
CBOI OTPeOU i PO3BUBATUCD Y PYCJIi aBTOHOMHOCTI Ta CaMOZI0CTATHOCTI, @ TAKOK YTBEP/ZKEHHA K [IPaBO-
BOI, IEMOKPATHYHOI, CyBEPEHHOI IepsKaBH, KA HAJIEKHIM YHHOM BUKOHYE CBOE COIiaIbHE TPU3HAYCHHS
3 IMCKYPCYy TapaHTyBaHHS KOXKHOMY HEMOPYITHOCTI HOTO MpaB Ta 3aKOHHUX iHTepeciB. Taka iHTepmpera-
I[isT He 3yMOBJIIOE BUHUKHEHHST CYMHIBIB M IMCKYCiil 1I10/10 TOTO, 110 iepKaBa Ma€ CTBOPUTH YCi HEOOXiTHi
YMOBH 3a1JIsI TOTO, 1100 Y¢i KPUTHYHO BaKJINBI CKIAT0BI (PiHAHCOBOTO CEKTOPY MepebyBaj y CTaHi 3axmc-
Ty, T06TO Oy 3abe3redeHnME MOKIIUBICTIO 3/iICHEHHS aleKBaTHOI, HAJIEJKHOI, I0MyCTUMOT, HeOOXiTHOT
Ta epeKTUBHOI peakilii Ha (pakTOPH, YNHHUKH, 0OCTABUHHM, MO/i TOIIO, AKi OTEHIIIHO YK PeajibHO 3/aTHi
a00 3aBJAI0Th HErATMBHOIO BILIMBY Ha (DYHKIIOHAIBHICTb IXHBOT pOOOTH.

KiiouoBi ciioBa: aiMiHiCTpaTHBHO-IPABOBUIT 3aXUCT, GAaHKIBCHKII CEKTOP, KPUTUUHA IHYPACTPYKTY-
pa, IPaBOBUIT KOHIIENT, (PiHAHCOBUII CEKTOP, (hiHAHCOBI TTOCIYTH.
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PROBLEMS OF NON-COMPLIANCE

WITH THE PRINCIPLE OF DECENTRALISATION
OF POWER IN INTERACTION BETWEEN LOCAL
SELF-GOVERNMENT BODIES AND EXECUTIVE
AUTHORITIES

Abstract. Purpose. The purpose of the article is to study the interaction of local self-government
bodies with executive bodies, to highlight the problems of non-compliance with the principle
of decentralisation of power in the course of such interaction, and to propose ways to improve this process
in Ukraine and mechanisms to ensure compliance with the basic principles of local self-government by
the designated bodies. Results. The scientific article studies the observance by executive authorities of one
of the main principles of local self-government - decentralisation of power in the course of interaction with
local self-government bodies. The author identifies the areas of interaction and powers which provide for
the need for interaction between local self-government bodies and executive authorities; and lists possible
issues which are the subject of the interaction between these bodies which is not regulated by law. The
problems faced by local self-government bodies in the course of or as a result of interaction with executive
authorities are analysed. The article identifies the problem and highlights the issues that often lead to non-
compliance by executive authorities with the principle of decentralisation of power in their interaction
with local self-government bodies and suggests ways to eliminate this problem. Conclusions. It is
concluded that the following solutions for interaction between local self-government bodies and executive
authorities are appropriate, in order to, inter alia, comply with the principle of decentralisation of power
and other general principles of local self-government: adoption of relevant legislation and establishment
of criteria for cooperation by the powers of central (state/regional) authorities; Relevant legislation
should be adopted and criteria for cooperation by the powers of central (state/regional) authorities
should be established; Provision of funding is in most cases the responsibility of the central government,
although municipalities also have the right to increase taxes on their territory, as well as the institution
of co-financing for some issues is provided; Monitoring of legality is the responsibility of central (state/
regional) authorities; In addition, mechanisms for monitoring budget compliance exist; The joint
responsibility provides for centralised mechanisms for monitoring performance; The duty to hold regular
consultations with municipal associations on the approval of local charters, budgets and other important
issues related to local self-government shall be enshrined in the law; Special agreements shall be concluded
between local self-government bodies and executive authorities to increase the efficiency and productivity
of cooperation or to determine ways to finance powers, etc.

Key words: decentralisation of power, principles of local self-government, interaction of local self-
government bodies with executive authorities, local self-government bodies, delegated powers.

1. Introduction

Decentralisation has been implemented in
all European countries, for economic, political
and other reasons (depending on the country).
For example, in some countries, it can be seen
as a historical reaction to previous strong cen-
tralisation of power and even existing auto-
cratic tendencies, i.e. it was a way to ensure that
democratic processes would not be reversed.

© A. Kozin, 2023

Despite numerous benefits of decentralisation,
there are always potential risks in such reforms
that may arise from partial or unbalanced
implementation. The outcome of administrative
reform depends to a large extent on how decen-
tralisation is planned.

One of the most common problems is
the inconsistency between the responsibilities
assigned to local authorities and the resources
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available to them to fulfil them, as funding is
often a "weak link" in decentralisation. Despite
the principle of "finance follows functions” (also
called the "linkage principle” or "matching prin-
ciple"), in practice there is often an imbalance
between thelevel of responsibility and theamount
of revenue, which leads to the failure to provide
or underfund certain powers.

The second problem of decentralisation is
the lack of financial autonomy of local author-
ities to perform their duties. At the same time,
such financial autonomy is necessary for these
authorities to be able to effectively use public
resources to meet local needs. Fiscal autonomy
is about giving subnational governments a cer-
tain degree of autonomy in resource mobilisa-
tion and management.

Without concrete measures to strengthen
the capacity of the regions, only the most devel-
oped and prosperous communities will bene-
fit from decentralisation, which will increase
regional disparities, and existing differences in
financial capacity and administration will only
jeopardise their development opportunities
(Ezcurra, Rodriguez-Pose, 2012).

The implementation of the principle
of decentralisation of power in the work of local
self-government and executive authorities
has been studied by the following scholars:
O. Batanov, N. Fedina, N. Melnyk, N. Shevt-
siv, M. Kliutsevskyi, V. Yatsuba, V. Yatsiuk,
O. Matviishyn, Y. Karpinskyi, V. Kuibida,
V. Nehoda, P. Panchyshyn, I. Mishchuk,
L. Bondarchuk, V. Urbanovych and others. The
issue of decentralisation of power has been stud-
ied by the foreign scholars such as R. Ezcurra,
A. Rodriguez-Pose, D. Allain-Dupre, V. Tselios,
A. Fiszbein and others.

The purpose of the article is to study
the interaction of local self-government bodies
with executive bodies, to highlight the problems
of non-compliance with the principle of decen-
tralisation of power in the course of such inter-
action, and to propose ways to improve this
process in Ukraine and mechanisms to ensure
compliance with the basic principles of local
self-government by the designated bodies.

2. Specific features of power decentralisa-
tion

The political dimension of decentralisa-
tion is to promote local democracy, improve
the quality of governance, involve citizens in
local issues, and demonstrate accountability
and transparency; however, this aspect has been
left in the background in favour of a more effec-
tive economic approach aimed at achieving polit-
ically relevant results in areas such as education,
healthcare or financial stability. This is partly
due to the fact that in some countries the decen-
tralisation process has been "hijacked" by local
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and national elites who see it as a means of mobi-
lising and supporting regional authorities.

A significant challenge to decentralisation
is the overlap of tasks between different levels
of government. This problem has been repeat-
edly mentioned as critical in OECD Economic
Surveys, as well as in studies by the Interna-
tional Monetary Fund (IMF) and the World
Bank. The problem is relevant for both unitary
and some federal countries, such as Australia
or Germany. Lack of clarity in the distribu-
tion of responsibilities makes service provision
and policy making more costly. It also con-
tributes to a democratic deficit by creating
confusion regarding which body is responsible
for a particular service, activity or decision.
Without a clear distribution of responsibili-
ties, it becomes almost impossible to hold those
accountable for policy shortcomings or fail-
ures, which also hinders efforts at transparency
and citizen engagement (Allain-Dupre, 2018).

This problem can arise especially in a mul-
ti-level system of governance with multiple
levels of government and a large number of sub-
national governments. For example, in Brazil,
the distribution of responsibilities is unclear in
a number of areas, including health, education,
social security, agriculture and food, environ-
mental protection, etc. In Chile, municipalities
have several exclusive powers, and there are 13
joint national/municipal powers with unclear
or incorrectly defined responsibilities. In
France, it has been proposed to clarify the com-
petence of departments and interim govern-
ments and to intensify efforts to share functions
between municipalities (Multi-level Govern-
ance Reforms: Overview of OECD Country
Experiences, 2018).

The unclear assignment of responsibilities
and functions is particularly pronounced in
sectors that are most often distributed among
different levels of government, such as infra-
structure (transport), education, land man-
agement, healthcare and the labour market.
For example, in most OECD countries, lower
tiers of government are responsible for manag-
ing and financing the lower levels of schooling
(mainly pre-primary, primary and sometimes
lower secondary education), while responsibil-
ity for secondary and upper secondary educa-
tion is most often at the provincial /regional or
central level. Such distribution, in which differ-
ent levels of schooling operate under different
political and administrative jurisdictions, can
pose significant challenges in terms of efficient
use of resources (risk of competition, duplica-
tion and overlap) and coordination of policies
and activities of actors. The lack of sufficient
administrative, technical or strategic capacity is
probably one of the biggest challenges in decen-
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tralisation, which can limit or hinder its imple-
mentation.

In addition to insufficient financial capacity,
the lack of staff, experience, and qualifications
required to deal with complex tasks such as
strategic planning, procurement, infrastructure
investment, supervision of local public services,
performance monitoring, etc. The institutional
capacity of local authorities varies widely across
the country, even in the most developed ones
(Tselios, 2012).

Sometimes local authorities may lack
the human resources to plan, implement
and manage public services. Therefore, the pro-
fessionalism of civil servants (their level of edu-
cation, work experience, etc.) working in such
bodies is key. If the latter cannot attract
highly qualified personnel to provide the rel-
evant services to the population for some rea-
son, then the decentralisation process may be
at risk. In such cases, central government can
support local capacity development through
training and financial resources. Meanwhile,
local leadership, community engagement,
and local accountability for service provision
programmes are equally important factors for
successful capacity building (Fiszbein, 1997).
Without suflicient support at the local level,
public resources invested in capacity building
may be wasted.

It should be noted, however, that capac-
ity building takes time and therefore requires
a long-term commitment from both central
and local governments. Even in developed
countries, the capacity gap remains significant,
despite all efforts to close the gap. For example,
two-thirds of subnational governments (65%)
reported that their cities lacked the capacity
to develop quality infrastructure strategies.
More than half (56%) said they lacked ade-
quate experience in infrastructure (Infrastruc-
ture Planning and Investment across Levels
of Government: Current Challenges and Possi-
ble Solutions, 2015).

Therefore, we have examined the problems
faced by countries in the course of decentralisa-
tion. Now the focus will be on the developments
of domestic scholars and the issues they have
addressed in their research of this process in our
country.

3. Local self-government in Ukraine

Having studied the problems of reform-
ing the constitutional model of local self-gov-
ernment in Ukraine, O. Batanov states that
the existing regulatory framework of local
self-government in Ukraine and the projects
implemented in the field of formation and devel-
opment of territorial communities have been
fragmentary and aimed only at solving certain
issues of constitutionalising their status. There-

fore, a comprehensive solution to the main prob-
lem of the organisation and functioning of local
self-government in modern Ukraine is relevant
- the creation of constitutional and legal condi-
tions for the establishment of territorial com-
munities as primary entities of local self-gov-
ernment, the main bearers of its functions
and powers (Batanov, 2016).

According to N. Fedina, N. Melnyk,
and M. Shevtsiv, the current constitutional pro-
visions do not contribute to the further devel-
opment of local self-government, but rather
hold it back to a certain extent. The reasons
for the inefficiency of local self-government are
partially reflected in its constitutional model.
Therefore, the Constitution of Ukraine contains
a basic provision that local self-government is
the right of a village, settlement or city commu-
nity to manage local affairs. This formulation
enables the community to effectively refuse or
incompletely or incorrectly implement pub-
lic self-government in the event of a low level
of legal awareness and legal culture of the pop-
ulation of the territorial unit. According to
the Law of Ukraine "On Local Self-Govern-
ment", executive bodies of rayon and oblast
radas do not perform administrative functions,
and their activities are limited to organising,
legal, informational, analytical and logistical
support of the activities of the radas ( Article 58,
part 2). Therefore, the powers of local state
administrative bodies are too broad, and the law
requires regional representative self-govern-
ment bodies to delegate administrative func-
tions to local self-government (Fedina, Melnyk,
Shevtsiv, 2023).

In addition, the scientists emphasise that
the state structure of power relations at the state
and local levels needs to be changed. All levels
of local self-government bodies need clearly
defined powers and competences at the regula-
tory level (Fedina, Melnyk, Shevtsiv, 2023).

According to V. Kliutsevskyi, "the Verk-
hovna Rada has not yet made the necessary
amendments to the current Constitution
of Ukraine, has not adopted laws on the admin-
istrative-territorial structure, on all-Ukrainian
and local referendums, on general meetings
of citizens at the place of residence, on com-
munal property, on the territorial community,
a new version of the Law “On Local Self-Gov-
ernment in Ukraine,” etc. Furthermore, it is
now urgent to take some concrete measures to
strengthen and develop local self-government
in Ukraine, as the Council of Europe, of which
our country is a member, constantly reminds
us. By ratifying the European Charter of Local
Self-Government in 1997, Ukraine undertook
anumber of commitments in this area that have
not yet been fully implemented. Local self-gov-
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ernment at the rayon and oblast levels remains
imperfect; rayon and oblast radas do not have
their own effective executive structures; there
is overlap between the powers and competences
of representative bodies and executive bod-
ies of local self-government; the management
of communal property needs to be regulated,
and the legal status of jointly owned objects
of territorial communities needs to be defined
by law; autonomy in land matters is needed;
local budgets should retain more fees and taxes,
and a smaller percentage to the state budget.
The list of still unsolved problems can be con-
tinued" (Kliutsevskyi, 2019).

We agree with the opinion of other research-
ers who believe that among the urgent prob-
lems of interaction between local governments
and executive authorities, an important place
belongs to the creation of effective mechanisms for
the distribution of powers between different levels
of local governments (Iatsuba, Yatsiuk, Matvi-
ishyn, Karpinskyi, Kuibida, Nehoda, 2007).

R. Panchyshyn shares their position
and concludes that the main areas of inter-
action between local self-government bodies
and local state executive authorities are: inter-
action in the field of formation and implemen-
tation of the state regional policy; interaction in
the field of land management and improvement
of settlements; interaction in the field of educa-
tion, public health, environmental protection,
natural resources management, subsoil use,
mining, public security, etc. However, in prac-
tice, in the process of cooperation between these
bodies, some problematic issues arise regarding
the distribution of their competence (Panchy-
shyn, 2018).

According to I. Mishchuk, the main rea-
son for the problems that arise in the rela-
tions between local self-government bodies
and executive authorities is the imperfection
of the current legislation of Ukraine, which
aims to regulate their joint activities, which is
clearly illustrated by the analysis of the Laws
of Ukraine "On Local Self-Government in
Ukraine” and "On Local State Administrations”
in the part where legislators define the list
of delegated powers (Mishchuk, 2023).

L. Bondarchuk and V. Urbanovych believe
that the problems of distribution of powers
and issues of interaction between local self-gov-
ernment bodies and local state administrations
in the Ukrainian system of local government
have existed since the establishment of this sys-
tem, that is, since 1992.

In their opinion, the division of powers
between local self-government bodies, which
have their own, self-governing and delegated
powers, and local state administrations, which
have the relevant administrative and execu-
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tive powers, is due to the following reasons:
1) the need to establish competitive politi-
cal and legal responsibility of these bodies for
the areas of work defined by the Constitution
and laws; 2) violation of the balance of interests
between these bodies established by the Consti-
tution and laws; 3) gaps in regulating or dupli-
cation of certain powers of these bodies, etc.
(Bondarchuk, Urbanovych, 2015).

Therefore, Ukraine has faced certain chal-
lenges in implementing decentralisation,
the most common of which are the lack of ade-
quate autonomous funding, unallocated respon-
sibilities in terms of exercising delegated powers,
and unclear areas of competence between local
governments and executive authorities, etc.

4. Conclusions

Based on the results of the study, we propose
the following solutions for interaction between
local self-government bodies and executive
authorities are appropriate, in order to, inter
alia, comply with the principle of decentrali-
sation of power and other general principles
of local self-government: Relevant legislation
should be adopted and criteria for coopera-
tion by the powers of central (state/regional)
authorities should be established; Provision
of funding is in most cases the responsibility
of the central government, although munici-
palities also have the right to increase taxes on
their territory, as well as the institution of co-fi-
nancing for some issues is provided; Monitoring
of legality is the responsibility of central (state/
regional) authorities; In addition, mechanisms
for monitoring budget compliance exist; The
joint responsibility provides for centralised
mechanisms for monitoring performance; The
duty to hold regular consultations with munic-
ipal associations on the approval of local char-
ters, budgets and other important issues related
to local self-government shall be enshrined
in the law; Special agreements shall be con-
cluded between local self-government bodies
and executive authorities to increase the effi-
ciency and productivity of cooperation or to
determine ways to finance powers, etc.
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ITPOBJIEMU HEBIZIMOBITHOCTI MPUHITAILY JNEIEHTPAJII3AIII BJAIU
11 YAC BSBAEMOIII OPTAHIB MICHEBOI'O CAMOBPA/LYBAHHS

TA OPTAHIB BUKOHABYOI BJIAJTU

Anoranis. Mema. Metoio ctatTi € JOCHI/UKEHHST B3aEMOJIii OpPraHiB MiCIIEBOTO CaMOBPSIyBaHHSI
3 BUKOHABUMMU OPraHaMU, BUOKPEMJIEHHsI [POOJeM HeIOTPUMAHHS MPUMHIMITY JeleHTpasisalii Bia-
JIM THJT Yac Takol B3a€MOl, 3aIPOIIOHOBAHO CII0COOM YIOCKOHAIEHHST BUSHAYEHOTO TIpolecy B YKpaiHi
Ta MeXaHi3Mu 3a0e3nedeHist JOTPUMAHHSI OCHOBHUX 3acaji MICIIEBOTO CAMOBPSILYBAHHs BU3HAYCHUMU
opranamu. Pezynvmamu. Haykosa ctaTTs mpucBsiueHA AOCTIKEHHIO TOTPHMAHHS OpraHaMH BHKO-
HABYOI BJIA/IA OJIHIEI 13 OCHOBHUX 3aca]l MiCIIEBOTO CAMOBPSYBaHHS — JIelleHTpasli3allil BIau Mijl yac
B3a€EMO/Iil 3 OpTaHAMU MiCI[eBOTO caMOBpsyBaHHs. BusHnaueno cdepn B3aeMoii Ta TOBHOBAKEHHS, SKi
HOPMATUBHO MepeabayaoTh HeOOXiJHICTh B3a€MO/Ii OPraHiB MiCIIEBOrO CaMOBPSIZLyBAHHS 3 OpraHaMu
BUKOHABYOI BJIA/IM; 3a3HAYEHO IEPEJiK MOKIMBHUX MHUTAHb, 10 € MPEIMETOM HEBPETYJIbOBAHOI HOPMa-
TUBHO B3a€MOJIii Misk BU3HAYeHUMH opraHamu. [IpoanaiizoBaHo mpoGIeMu, 3 SKUMI CTHKAIOTBCS Opra-
HU MICI[EBOTO CAMOBPSILYBaHHsI 111 yac ab0 3a Pe3yJbTaTOM B3a€MOJi 3 OpraHaMu BUKOHABUOI BJIA/IU.
Busnaueno mpobiieMy Ta BHOKPEMJIEHO MUTAHHS, IO YACTO CTAIOTH ITiICTABOIO HEJOTPUMAHHS OPraHaMU
BUKOHABYOI BITA/IN TIPUHITAITY A€TIeHTPasTi3allii BIaaN Tl 9ac B3AEMO/Iii 3 OpraHaM1 MiCIIEBOTO CAMOBPSI-
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JIyBaHHs, Ta 3al[POMOHOBAHO MIIAXK JHKBigawii Takoi npobaemu. Bucnosku. 3pobieHo BUCHOBOK, IO
JIOIIJIBHUMU € HACTYTIHI PIMIeHHST /71T B3AEMOJIii M’k OpraHaMM MiCIIeBOTO CaMOBPSIZTYBAHHS Ta OpraHa-
MU BUKOHABYOI BJIAJIH, 3 METOIO, Y TOMY YUCJI, IOTPUMAHHS TIPUHITAITY JelleHTPaIi3allii BJIau Ta THIITIX
3araJIbHNX 3aca/] MiCIleBOTO CAMOBPS/LYBaHHS: IIPUHHATTS Bi/IIIOBI/IHOTO 3aKOHOJIABCTBO Ta BCTAHOBJICHHS
KpUTEpiiB CIiBPOOITHUIITBA OBHOBAKEHHSIMU HEHTPAIbHUX (epPKaBHUX/PEriOHAIbHIX) OPraHiB BJa-
1m; 3abesnedenns (pinancyBanus y OLIbIIOCTI BUMAAKIB € 3aBAAHHAM HEHTPAJbHIX OPTaHiB BJAAIM, X042
MYHIIUTTATTETH TAKOK BIIPaBi 36iIbIIyBaTH TTOJATKU Ha CBOTH TEPUTOPIl, a TAKOK mepeadbayeHuil iHCTh-
TYT CIITbHOTO (hiHAHCYBAHHSA 3 JIESTKUX TUTAHb; HATJIS 32 3AKOHHICTIO € TOBHOBAYKEHHSIM TI€HTPATBHIX
(1ep:aBHUX/PEriOHaIbBHUX) OPraHiB BJIJIM; KPIM TOTO, iCHYIOTb MEXaHi3MH KOHTPOJIIO 32 J0TPUMAaH-
Hs GI0/UKETY; Y paMKax CITJIBHOI BiZMOBIZANBHOCTI Tiepeadaderi MeHTpasi3oBati MEXaHi3MH KOHTPOJTIO
3a pesyJsbraraMu poOOTH; HOPMATHBHO 3aKPIIIEHO 000BI30K TPOBEIEHHS PEryJIsipHUX KOHCYJIbTalliii
3 MyHIIMIAJIbHUMU aCOL{AIIIME IIO/0 3aTBEPIKEHHS MICIIEBHX CTATyTiB, GIOKETIB Ta IHINMX BasKIMBUX
[IUTaHb, 110 CTOCYIOTBCS MiCIIEBOTO CAMOBPS/LyBaHHS; YKJIAICHHS CIICI[iabHIX YTO/l MK OpraHaMu Mic-
1[eBOTO CAaMOBPSITYBaHHS Ta OPTaHAMU BUKOHABYOI BTN 7SI TiIBUIIEHHS e(heKTUBHOCTI Ta MTPOYKTHB-
HOCTI criBipail ab0 BU3HAYEHHSI ILJIAXiB (DiHAHCYBAHHS IOBHOBAKEHbD TOIILO.

KimouoBi ciioBa: fietienTpastisaitisi BJa/u, MPIHIMIIN MiCIIeBOTO CAMOBPSILYBAHHSI, B3AEMO/Iisl OPTaHiB
MICIIEBOTO CAMOBPSIZLYBAHHS 3 OPraHAMH BUKOHABYOI BIA/IH, OPTaHN MiCIIEBOTO CAMOBPSITYBaHHS, /IeJIeT0-
BaHi IOBHOBAKEHHSI.
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SOME PROBLEMATIC ISSUES OF USING RESULTS
OF CONTROL OVER COMMISSION OF CRIME

Abstract. Purpose. The purpose of the article is to study and analyse the legal and practical aspects
of using the results of covert investigative (search) actions in criminal proceedings. The purpose of the study
is to identify and analyse the existing problems and contradictions related to the use of the results of covert
investigative (search) actions, to assess their impact on the fairness of the trial and the rights of suspects,
and to develop recommendations for improving the legislation and law enforcement practice with a view
to ensuring an appropriate balance between the effectiveness of combating crime and protection of human
rights. Results. The article considers topical issues related to the use of the results of control over
the commission of a crime in criminal proceedings. The author analyses the main problems that arise when
collecting, preserving and using evidence obtained during controlled deliveries, operational purchases
and other methods of such control. A special emphasis is placed on the legal aspects of the admissibility
of evidence obtained as a result of relevant covert investigative (search) actions in court proceedings,
as well as their impact on the rights and freedoms of suspects and accused persons. Recommendations
are made to improve the legislation and practice of law enforcement bodies. Based on the analysis
of international experience, the author suggests ways to increase the effectiveness and legality of the use
of control measures in combating crime, emphasising the need to respect the principles of justice and human
rights. Conclusions. The legal basis for the use of the results of control over the commission of a crime
is determined by criminal procedure legislation and special regulations. This framework regulates
the procedures for collecting, recording, preserving and using evidence obtained as a result of operational
and investigative measures. The main provisions are focused on ensuring the legality and observance
of the rights and freedoms of persons subject to such measures. To improve the legislation, the legal limits
and conditions of control over the commission of a crime, as well as procedural guarantees for the protection
of individual rights, should be more clearly defined. Recommendations include strengthening supervision
of law enforcement officers, improving mechanisms for judicial control over the use of collected evidence,
and ensuring that law enforcement officers are properly trained and educated on ethics and human rights.

Key words: covert investigative (search) actions, control over commission of crime, admissibility
of evidence, human rights.

1. Introduction The second significant problem is the eth-

The use of the results of control over
the commission of a crime raises a number
of complex issues that require in-depth analysis
and informed decisions. One of the key issues
is the legality and admissibility of evidence
obtained as a result of such covert investigative
(search) actions. In many cases, doubts arise as
to the observance of the rights and freedoms
of persons engaged in controlled actions, which
may cast doubt on the legality of the evidence
obtained.

© I. Hrytsiuk, T. Huk, 2023

ical aspects of using provocation as a method
of combating crime. Provocation can lead to
the artificial creation of conditions for commit-
ting a crime that would not have been commit-
ted under normal circumstances. This raises
the question of the limits of admissible inter-
ference by law enforcement bodies in the pri-
vate life of citizens and the possibility of abuse
of power.

An additional difficulty is the procedural
aspects of documenting and using the results
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of control measures in court proceedings. There
are often difficulties with recording and submit-
ting evidence obtained as a result of controlled
deliveries or other covert investigative (search)
actions. This may lead to problems with their
interpretation in court and affect the fairness
of the trial.

Therefore, the issue of using the results
of control over the commission of a crime requires
acomprehensive approach that includes legal, eth-
ical, procedural and international aspects. Solv-
ing these problems can improve the effectiveness
of law enforcement and ensure the observance
of the rights and freedoms of citizens.

The purpose of the article is to study
and analyse the legal and practical aspects
of using the results of covert investigative
(search) actions in criminal proceedings. The
purpose of the study is to identify and ana-
lyse the existing problems and contradictions
related to the use of the results of covert investi-
gative (search) actions, to assess their impact on
the fairness of the trial and the rights of suspects,
and to develop recommendations for improving
the legislation and law enforcement practice
with a view to ensuring an appropriate balance
between the effectiveness of combating crime
and protection of human rights.

The purposes of the article are to analyse
the legal framework for the use of the results
of control over the commission of a crime; to
assess the practical implications of the use
of the results of control over the commission
of a crime; and to provide recommendations for
improving the legislation and practice of using
the results of control over the commission
of a crime.

2. Regulatory framework for covert
actions

The introduction of the institution of cov-
ert investigative (search) actions (hereinafter
- CISA) into the national criminal procedure
legislation has necessitated the consolidation
of a scientifically sound mechanism for imple-
menting their results in criminal proceed-
ings and, in particular, in criminal procedural
proving (Teliichuk, Fedchenko, Moroz, Kozar,
2016, p. 5). However, a number of problematic
aspects arise when conducting these covert
investigative (search) actions. A significant per-
centage of information obtained in the course
of covert investigative (search) actions is
recognised by the court as inadmissible evi-
dence due to the inconsistency of the recorded
results with the requirements set out in
the CPC of Ukraine (Kostyuk, 2021, p. 267).
M. Pohoretskyi emphasises that, in contrast to
the Ukrainian judicial system, the US case law
shows that more than 95% of the materials pro-
vided under the CISA are admissible as a result
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of provocation of a crime and other violations
(Pohoretskyi, 2016, p. 33). Instead, the analysis
of the practice of national judicial authorities
indicates that it is the results of control over
the commission of, for example, crimes related
to drug trafficking that are used as evidence in
criminal proceedings when prosecuting a perpe-
trator (Holovin, 2021).

Moreover, in our opinion, M. Pogoretskyi
fails to focus on the judicial system, leaving
without assessment the correctness of obtain-
ing these materials, as well as the doctrinal
and practical level of development and use
of relevant investigative methods.

The legal category of provocation of a crime
has been studied in sufficient detail in interna-
tional court practice, in particular, by the Euro-
pean Court of Human Rights, and is reflected in
its legal positions set out in judgments on the rel-
evant category of cases (Kononenko, 2011).

Legislation currently distinguishes between
two procedures for conducting covert actions:
the one defined by the criminal procedure leg-
islation (covert investigative (search) actions)
and the Law of Ukraine "On Operative
and Search Activities" (operative and search
actions). Moreover, in some respects, they com-
pete, which indicates the need for legislative
harmonisation of existing conflicts. There are
opinions that the use of the CPC institutions
to combat crime is more effective than con-
ducting the OSA. According to D. Holovin, one
can agree with this thesis to a certain extent.
Therefore, when it comes to documenting indi-
vidual episodes of criminal offences commit-
ted by single criminals or groups of persons in
a simple form of complicity, limiting the arse-
nal of law enforcement bodies to the possibil-
ities of the CPC is justified (Holovin, 2021).
However, if the goal of law enforcement is to
expose criminal networks with transnational
ties, organised criminal groups with a hierar-
chical structure, a significant degree of secrecy,
corruption, etc., the development of an opera-
tive investigation case is more effective. For
example, according to the CPC of Ukraine,
Article 99, part 2, the materials of the OSA
collected by the operational units in compli-
ance with the Law of Ukraine "On Operative
and Search Activities”, provided they meet
the requirements of this article, may be used
as evidence in criminal proceedings. Failure to
comply with these requirements under Part 1
of Article 88 of the CPC of Ukraine is grounds
for inadmissibility of evidence, which leads to
the impossibility of its use in making procedural
decisions. Moreover, it cannot be relied upon by
the court when making a judgement. Therefore,
compliance with the procedural rules governing
the procedure for obtaining and recording data
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in the course of conducting investigative opera-
tions and the competence of persons authorised
to make decisions on their conduct is essential
for achieving the goal of criminal proceedings
(Babikov, Sokolkin, 2014).

These legal regulations are important
in terms of ensuring the evidentiary nature
of the results obtained in the process of con-
trolling the commission of criminal offences
involving psychotropic and narcotic substances.
D. Holovin emphasises that in accordance with
the CPC of Ukraine, Article 99, Part 2, para. 6,
materials containing factual data on unlawful
acts of individuals and groups of individuals col-
lected by operational units in compliance with
the requirements of the Law of Ukraine "On
Operative and Search Activities", subject to
compliance with the requirements of this arti-
cle, are documents and may be used in criminal
proceedings as evidence (Criminal Procedure
Code of Ukraine, 2012). He makes the follow-
ing conclusions. First, the materials obtained
by specially authorised actors in the course
of conducting operative and search activities
are referred to as procedural sources of evidence
as documents containing duly recorded infor-
mation that can be used to confirm/refute facts
and/or circumstances that need to be clarified
in the course of criminal proceedings.

Second, to acquire the "quality" of evidence,
such materials must meet the requirements
of Article 99 of the CPC of Ukraine. In this con-
text, part 7 of Article 99 of the CPC of Ukraine
should be emphasised, as it provides that a party
is obliged to enable the other party to inspect
or copy the original documents, the content
of which was proved in the manner prescribed
by this Article (Holovin, 2021).

Third, in order to acquire the "quality" of evi-
dence, such materials shall be collected by opera-
tional units in compliance with the requirements
contained in the Law of Ukraine "On Operative
and Search Activities" (Holovin, 2021).

3. Case law of the European Court
of Human Rights

It should be noted that according to parts
11 and 12 of Article 290 of the CPC of Ukraine,
the parties to criminal proceedings shall dis-
close to each other additional materials received
before or during the trial. If a party to the crim-
inal proceedings fails to disclose such materials
in accordance with the provisions of this article,
the court is not entitled to admit the informa-
tion contained therein as evidence (Criminal
Procedure Code of Ukraine, 2012). It is evi-
dent that these legal provisions are imperative,
and therefore their non-compliance entails
relevant procedural consequences, in particu-
lar, non-recognition of materials obtained in
the course of control over the commission

of crimes as evidence, which negates the work
of law enforcement officers and in most cases
leads to the non-conviction of a person actually
due to improper procedural activities of state
bodies. For example, in its Resolution of 29 April
2020 in case No. 428/8931/15-k, the Supreme
Court composed of the panel of judges
of the Third Judicial Chamber of the Criminal
Court of Cassation stated the following: "The
court regards as inadmissible the protocol on
the results of the covert investigative (search)
action - removal of information from transport
telecommunication networks of 09 June 2015
and a copy of CD-R disc No. 373 of 10 May 2015,
as the investigator's request for permission to
conduct covert investigative (search) actions
of 06 May 2015 and the ruling of the investi-
gating judge of the Court of Appeal of Kharkiv
region of 07 May 2015 on granting permission to
interfere with private communication, namely
the removal of information from transport tel-
ecommunication networks, were not disclosed
to the defence during the pre-trial investigation
in accordance with the provisions of Article 290
of the Criminal Procedure Code of Ukraine. In
this regard, the court also declared inadmissi-
ble derivative evidence, namely the inspection
report of 23 June 2018, the report on the results
of the covert investigative (search) action
of 09 June 2015 with transcripts of telephone
conversations and the inspection report of 23
June 2015 of a copy of CD-R disc No. 373 of 10
May 2015" (Resolution of the Criminal Court
of Cassation of the Supreme Court, 2020).

The court declared inadmissible not only
the protocol based on the results of the cov-
ert investigative (detective) action, but also
the derived evidence, which is quite logical
given the doctrine of "fruit of the poisonous
tree": a poisonous tree produces the same fruit,
so evidence obtained from an improper evidence
cannot be considered as evidence.

This  doctrine  was  formulated by
the European Court of Human Rights, which
considers cases of violation of the European
Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950
(which is part of national legislation) (Kon-
onenko, 2004, p. 97) in a number of cases,
among which it is worth mentioning the cases
against Ukraine - Balytskyi v. Ukraine (Balit-
skiy v. Ukraine) (Case of Balitskiy v. Ukraine.
Application no. 12793/03, 2011), "Nechipo-
ruk and Yonkalo v. Ukraine (Case of Nech-
iporuk and Yonkalo v. Ukraine. Application
no. 42310/04, 2011), "Shabelnik v. Ukraine"
(Case of Shabelnik v. Ukraine. Application
no. 16404,/03, 2009), "Yaremenko v. Ukraine"
(Yaremenko v. Ukraine) (Case of Yaremenko v.
Ukraine. Application no. 32092/02, 2008).
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According to Yu. Tsyhaniuk, "the doctrine
of 'fruit of the poisonous tree' is of great pro-
cedural importance due to the absence of one
of the properties of evidence in criminal pro-
ceedings (Tsyhaniuk, 2019, p. 64).

It should also be noted that there is a posi-
tive practice of national courts regarding the use
of the results of crime control as evidence in
criminal proceedings. For example, the Supreme
Court composed of the panel of judges of the Sec-
ond Judicial Chamber of the Criminal Court
of Cassation in its decision of 9 September 2021
(case No. 467/1476/19) noted the following:
"the criminal proceedings show that the accu-
sation against PERSON_1 of illegal acquisi-
tion, storage, transportation with intent to sell
and illegal sale of particularly dangerous drugs,
as well as repeated illegal acquisition, storage,
and transportation with intent to sell and illegal
sale of drugs to the alleged person "PERSON_2"
was based, in particular, on the data of the pros-
ecutor's resolutions on control over the crimes,
transportation with intent to sell and illegal sale
of narcotic drugs to the alleged person "PER-
SON_2" were based, in particular, on the data
of the prosecutor's decisions on control over
the commission of crimes and the data of the pro-
tocols on the results of this CISA, which recorded
in detail the course of operational purchases ... "
(Resolution of the Criminal Court of Cassation
of the Supreme Court, 2021).

4. Conclusions

The legal basis for the use of the results of con-
trol over the commission of a crime is determined
by criminal procedure legislation and special reg-
ulations. This framework regulates the procedures
for collecting, recording, preserving and using
evidence obtained as a result of operational
and investigative measures. The main provisions
are focused on ensuring the legality and obser-
vance of the rights and freedoms of persons sub-
ject to such measures.

The practical effects of the control over
the commission of a crime include both positive
and negative aspects. On the one hand, the results
of the control often allow for the successful detec-
tion of crimes and the prosecution of perpetrators.
On the other hand, improper use of these results
can lead to violations of human rights.

To improve the legislation, the legal limits
and conditions of control over the commission
of a crime, as well as procedural guarantees for
the protection of individual rights, should be
more clearly defined. Recommendations include
strengthening supervision of law enforcement
officers, improving mechanisms for judicial
control over the use of collected evidence,
and ensuring that law enforcement officers
are properly trained and educated on ethics
and human rights.
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AEARI ITPOBJEMU BUKOPUCTAHHA PE3YJIBTATIB IIPOBE/IEHH
KOHTPOJIIO 3A BUNHEHHAIM 3JI0YUHY

Anoranis. Mema. MeToio cTarTi € JIOCJI/PKEHHS i aHANI3 MPABOBUX Ta MPAKTUYHUX ACIEKTIiB 3aCTO-
CYBAaHH:I pe3yJIbTaTiB HerJIaCHUX CJI/TYMX (PO3IIYKOBUX) /il y KPUMiHAILHOMY IPOBa/KeHHI. BusiBienns
Ta aHaJIi3 licHyounX MpobJeM Ta CylepedHoCTeld, MoB'I3aHNX 3 BUKOPHCTAHHAM PE3YJbTaTiB HErTaCHUX
caiyux (po3IIyKOBUX) Jill, OIIHKY iX BIUIMBY Ha CIPaBeUIMBICTb Cy/IOBOTO PO3IJISLY Ta IIpaBa I1il03pIo-
BAHUX, 2 TAKOK HA PO3POOKY PEKOMEH/IAILIi /ISt BIOCKOHAJIEHHS! 3aKOHO/[ABCTBA 1 IIPAKTUKHU TIPABOOXOPOH-
HOI JISIBHOCTI 3 MeTOT0 3abe3eyeH st HalesKHOTO GaTaHcy MiK e(eKTHBHICTIO GOPOTHOM 31 3T0UMHHICTIO
Ta 3aXMCTOM ITpaB JoAuHN. Pe3yavmamu. Y ctaTTi po3risfialoThes aKTyaIbHi MTUTAHHS, TIOB sI3aH1 3 BIUKO-
PUCTAHHSM PE3YJIBTATiB KOHTPOJIIO 32 BANHEHHAM 3JI04MHY Y KPUMIHAIIbHOMY TIPOBA/PKEHHI. ABTOp aHasIi-
3y€ OCHOBHI 1po0JieMu, 10 BUHUKAIOTD [PK 30UpaHHi, 30epeskeHHi Ta BUKOPUCTAHHI [I0Ka3iB, OTPUMAHUX
Ii/T Yac MpOBe/IeHHsT KOHTPOJIbOBAHUX MOCTABOK, ONEPATHBHUX 3aKYIOK Ta iHIIUX METOJiB TAKOTO KOHTP-
oo, OcobiBa yBara npuLISIEThCs IIPABOBUM aCIIEKTaM JOIyCTUMOCTI JI0Ka3iB, OTPUMAHUX Y Pe3yJIbTraTi
3[i1ICHEHHS Bi/IMOBIIHNX HETJTACHUX CJIMUNX (PO3IIYKOBUX) /il y CYZI0BOMY TIPOIIEC, 2 TAKOXK X BILJIUBY
Ha IpaBa i cBOOO/M T1iI03PIOBaHKX Ta 00BUHYBaueHNX. [IPOMOHYIOThCsT pEKOMEeH/AILIT 111010 BIOCKOHAJIEH-
HS1 3aKOHO/IABCTBA 1 IPAKTHUKU ITPAaBOOXOPOHHMX opraHiB. Ha ocHOBI aHasi3y MisKHapOJHOTO JIOCBIly aBTOP
[POIIOHYE IUISIXU [T ABUIIEHHS e(heKTHBHOCTI Ta 3aKOHHOCTI 32CTOCYBAHHSI KOHTPOJIBHIX 3aXO0]1iB Y O0POTh-
6i 31 3/I0YMHHICTIO, MiAKPECTIOI0YHN HEOOXIAHICTD JOTPUMAHHS TPUHIAIIB CIIPABEIINBOCTI 1 TIPaB JIOIHH.
Bucnoexu. 11paBoBi 0CHOBY BUKOPUCTAHHS Pe3YJIbTaTiB KOHTPOJIIO 32 BUMHEHHM 3JI04UHY BU3HAYAIOTbCS
KPUMiHAJIBLHO-TIPOIECYATbHIM 3aKOHO/IABCTBOM Ta CIICLiaJIbHUMU HOPMATHBHO-TIpaBOBUMHU akTamu. Ll
OCHOBH PEryJoiTh Hpoleaypu 360py, (ikcaii, 30epesKeHHs Ta BUKOPUCTAHHS J0Ka3iB, OTPUMAHUX BHa-
CJIIJIOK [IPOBE/IEHHSI OIIEPATUBHO-PO3ITYKOBUX 3aX0/1iB. OCHOBHI 10JI0KEHHS 30Ccepe/iKeH] Ha 3a0e31edeHHi
3aKOHHOCTI Ta JIOTPUMAHHI 1paB i cBOGO/ 0cib, MO0 SIKUX MTPOBOSITHCS TaKi 3ax0o/u. J1jish BIIOCKOHAIEHHST
3aKOHOJIABCTBA CJTil YiTKillle BU3HAYUTHU TIPABOBI MEKi TA YMOBH ITPOBEICHHS KOHTPOJIIO 33 BYNHEHHSIM 3J10-
UKHY, 4 TAKOXK MPOIEyPHI rapaHTii 3aXKCTy mpaB 0coOu. PexoMeH/allii BKIIIOUAOTh OCUIEHHST HATJISILY
3a JIiSIME TTPABOOXOPOHILIB, YAOCKOHAJIEHHsI MEXaHI3MIB CY/[0BOTO KOHTPOJIIO 32 BUKOPUCTAHHSIM 3i6paHnx
JIOKa3iB, a TAKOK 3a0e311eYeHHS HAJIEKHOI ITTOTOBKM Ta M ABUIEHHsT KBastidikalil criBpobiTHUKIB paBo-
OXOPOHHUX OPTaHiB 3 IIMTAHb €THKMU Ta IIPAB JIOMHHU.

KiouoBi cioBa: Hersiacti coiiiai (po3iiykoBoi) Jiii, KOHTPOJIb 32 BANHEHHSIM 3JIOUKMHY, IOy CTUMICTh
JIOKAa3iB, TIpaBa JIFOIIH.
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VICTIMOLOGICAL ASPECTS OF CRIMINOLOGICAL
ACTIVITIES OF ATTORNEYS AS ACTORS
IN PREVENTING CRIMINAL OFFENCES

Abstract. Purpose. The purpose of the article is to prove the need to improve the legal mechanism for
ensuring the safety of attorneys-at-law in criminal proceedings. Results. The article clarifies the content
of victimological crime prevention, implemented by attorneys-at-law, identifies the problems which exist
in this regard and develops some ways of their substantive solution. In particular, it is established that
attorneys-at-law, along with other participants to criminal proceedings, often become victims of criminal
attacks, and therefore this victimological aspect should be considered by all actors involved in preventive
activities. In addition, the study of practice has revealed that it is the objects of protection (suspects,
accused and defendants) who are subject to socially dangerous acts related to the unlawful release (or
prosecution) of them from criminal liability who are most likely to be victimised in this regard. Other
victimisation issues include those related to the choice by the court of an appropriate preventive measure
against the perpetrator; inadequate conditions of detention of prisoners; their transfer from one pre-
trial detention facility to another; replacement of preventive measures, etc., which determine in practice
the cases of inhuman or degrading treatment of these persons; provocation of bribery; creation of artificial
evidence, ete., and determine the commission of unlawful attacks by participants in criminal proceedings
against attorneys. Conclusions. It is concluded that the level of victimisation of all participants in criminal
proceedings is influenced by the following determinants and conditions: low legal awareness and legal
culture of attorneys-at-law and other participants in criminal proceedings; distrust in law enforcement
bodies and the court; unsatisfactory organisation of interaction of attorneys-at-law with other participants in
criminal proceedings on issues related to the organisation of victimisation prevention measures for criminal
offences, etc. Given the findings of the study, it is also concluded that without improving the overall legal
mechanism of criminological activities of attorneys-at-law and prevention of criminal offences, it is quite
difficult and problematic to qualitatively modify its victimological component, especially in the context
of criminal proceedings and their consideration in court within the time limits set by law.

Key words: victimisation; attorney-at-law; participants in criminal proceedings; criminological
activity; prevention of criminal offences; victim of crime; criminal proceedings; victim of crime.

1. Introduction

According to the review of the practice
of attorneys-at-law, including its criminologi-
cal component, they frequently become targets
of criminal attacks, both by the objects of their
defence (in the form of fraud, extortion, bodily
harm, etc.) and by other persons, including partic-
ipants in criminal proceedings (Yedynyi zvit pro
kryminalni pravoporushennia za sichen-hruden
2022 roku). Moreover, in many cases, the victims
of crime have created a situation that facilitated
the commission of unlawful attacks against them.
Moreover, along with other elements of the situa-
tion, the injured advocates in the process of inter-
action with the future criminal contributed to
the emergence of the latter's motive for commit-
ting a criminal offence, as well as to the decision
to implement it. It should be noted that the anal-
ysis of the legal regulations of Ukraine governing
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the practice of law and defining the status of attor-
neys-at-law in our country shows that the legal
nature of these legal professionals as actors in
crime prevention is defined in the following legal
regulations, namely:

a) Article 59 of the Constitution of Ukraine;

6) The Law of Ukraine ‘On the Bar
and Practice of Law’;

¢) Articles 45-54 of the Criminal Procedure
Code (CPC) of Ukraine.

That is why, it seems, when analysing each
case of a crime against attorneys and establish-
ing its determinants, it is necessary to estab-
lish which legal regulations contributed to
such socially dangerous activities, as well as
through what actions of the victims and in
what direction the specific life situation influ-
enced the offender, such as creation of favour-
able conditions for the implementation of his/

© Ye. Dudko, 2023
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her unlawful conduct. Moreover, the following
issues of the mechanism of criminal manifesta-
tion related to the conduct of attorneys who are
victims of crime seem to be of great criminolog-
ical importance, namely

1) Personal traits of the victim attorney,
which makes him or her more vulnerable to
the offender (Surdukova, 2005);

2) The totality and level of dependence on
the qualities of the process of creating a deter-
ministic complex of causes and conditions that
influenced the formation of the criminological
orientation and motivation of the perpetrator
(Holovkin, 2016, pp. 126-127);

3) The presence of other signs and features
of the victim that contributed to the formation
of the motive for committing a particular crime
in such a way that the victim attorney became
the object and victim of a criminal offence
(Holovkin, 2017, pp. 161-162);

4) Actions (deeds) of the victim attorney,
or actions that resulted from the idea of a per-
son intending to commit a crime, or testified to
the active assistance of the victim in the com-
mission and implementation of such an unlaw-
ful decision (Dzhuzha, Tychyna, 2019, p. 111).

Therefore, based on the review of scientific
literature and other empirical materials, we can
state that a complex theoretical and applied prob-
lem exists which should be solved by intensifying
comprehensive research at the doctrinal level.

Therefore, the purpose of the article is to prove
the need to improve the legal mechanism for ensur-
ing the safety of attorneys-at-law in criminal pro-
ceedings, and its main task is to clarify the content
and role of victimological aspects of the criminolog-
ical activities of these participants in the criminal
procedure as actors in crime prevention.

The review of scientific sources has
revealed that the following scholars con-
sider the issues of victimological prevention
of criminal offences quite actively and sub-
stantively: A.M. Babenko, V.S. Batyrhareieva,
V.V. Vasylevych, A.A. Vozniuk, V.V. Holina,
B.M. Holovkin, O.M. Dzhuzha, O.0. Kva-
sha, O. H. Kolb, I. M. Kopotun, S.A. Mozol,
Ye.S. Nazymko, V.F. Obolentsev, T.I. Titochka,
V.O. Tuliakov, D.M. Tychyna, V.I. Shakun,
M.V. Shepitko, etc.

However, in the context of identifying
the victimological aspects of the criminologi-
cal activities of attorneys, this issue has not yet
been actively discussed among scholars, and this
has become decisive in choosing the topic of this
work, and thus determined its relevance, theo-
retical and practical significance.

2. The system of victimological prevention
of criminal offences

The literature review reveals that, tradi-
tionally, scholars understand victimological

crime prevention as a specific activity of social
institutions, including lawyers, aimed at iden-
tifying, eliminating or neutralising the deter-
minants (circumstances, situations, etc.) that
shape victim behaviour and lead to the commis-
sion of crimes, as well as identifying risk groups
and specific individuals with an increased degree
of victimisation, in order to restore and activate
protective properties, as well as to develop or
improve the means available to ensure victimo-
logical protection of citizens (Dzhuzha, 2010,
pp. 266-267).

Moreover, with due regard to the functions,
goals and objectives of the system of victimolog-
ical prevention of criminal offences, scholars also
distinguish its general social, special and indi-
vidual levels (Danshyna, 2003, pp. 172-173). As
established in the course of this research, other
criteria and methodological principles for deter-
mining the content of this type of crime preven-
tion can be found in modern scientific sources.

It seems that the conclusion of A.P. Zakaliuk
on the role and place of the victim in the mech-
anism of criminal behaviour is sound in this
regard, namely, the creation of a criminological
situation that contributed to the commission
of a criminal offence against, in particular, attor-
neys-at-law or the objects of their defence, often
depended not only on the person who commit-
ted it and on external conditions, but also on
the behaviour of the victims of the crime, their
careless, immoral or unlawful actions (Zakaliuk,
2007, p. 313).

Practice shows that, depending on
the behaviour of the attorneys-at-law who
became victims of crimes, the victimological sit-
uation that preceded the commission of a crimi-
nal offence against them was manifested in three
types, namely

a) The actions of the victims provoked
the criminal behaviour of the perpetrator
and contained a pretext for the latter (in particu-
lar, actions of aggressive and offensive nature on
the part of advocates towards the objects of pro-
tection);

b) The actions of the victims were negli-
gent, which created a situation that facilitated
the commission of criminal offences against
them (for example, the legal position, tactics
and strategy of defence in criminal proceedings
chosen by the lawyer was incorrect);

c) The actions of the victims were legiti-
mate and were related to the failure to satisfy
the needs (desires) of those persons who had
criminal intent, which caused them to commit
acrime (in particular, the refusal of the advocate
to bribe the investigator on behalf of the client).

However, it should be considered that
in most cases, the commission of unlawful
acts against attorneys who have been victims

1
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of criminal attacks (both lawful, unlawful
and immoral, as well as out of negligence) did
not affect the motive and commission of crim-
inal attacks by their clients and other partici-
pants in criminal proceedings.

In addition, based on the results of this
study, it can be stated that a number of attorneys
become victims of criminal attacks only because
they are persons with so-called increased crim-
inogenicity (victimisation). Moreover, this fea-
ture was largely related to the social or other
qualities of these victims of crime (inclination
to homosexuality, drug addiction, greed, etc.).
(Dzhuzha, 2002, pp. 30-31).

At the scientific level, it has been concluded
that any person is a victim because he or she is
in a certain life situation and, being involved in
a whirlwind of various social situations, may
become a victim of a criminal offence. In other
words, an individual does not become victim-
ised, on the contrary, he or she simply cannot
be non-victimised, as he or she is a member
of a society in which crime exists, and therefore
this is an objective possibility of becoming a vic-
tim of a criminal offence (Dzhuzha, 2002, p. 82).

Therefore, the victimisation of advocates
is a set of stable typical social and socio-psy-
chological properties of their personality
that increase their ability to become a victim
of crime. It also includes victimisation situa-
tions, events and actions.

3. The criminological role of victim behav-
iour of attorneys-at-law

As the study of doctrinal sources has
shown, scholars also distinguish between cul-
pable and innocent victimisation (Zakaliuk,
2007, p. 315).

For example, in the first group (culpable
victimisation), researchers include people who
abuse alcohol, as well as people who are adven-
turous or who are distinguished by impudent,
unrestrained behaviour, which puts them in
a position that can provoke a criminal offence,
often violent. Similar victim characteristics, as
established in the course of this research, are
also shared by attorneys-at-law.

In its turn, innocent victimisation is asso-
ciated with certain circumstances of work or
professions (attorney, taxi driver, cashier, cash
collector, mentally ill person), as well as with
victimising phenomena and processes (Zaka-
liuk, 2007, p. 315).

Itis thisinnocent victimisation that, accord-
ing to the results of this study, causes increased
victimisation in the activities of attorneys,
including its criminological component.

In addition, it was found that among
the many forms of victim behaviour of advo-
cates, the criminological role was most often
played by a negligent victimisation situation,
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and the least common was a provoking victimi-
sation situation.

In addition, based on the review of legal reg-
ulations and scientific literature, it can be stated
that, while defending certain participants in
criminal proceedings (primarily suspects and vic-
tims of crime) in accordance with the law, advo-
cates are objectively forced by their legal status
to engage in criminological activities both as part
of the tasks of the criminal process (Article 1
of the CPC), and with regard to the potential
and real threats that arise in this case and are
of a socially dangerous nature (encroachment on
the objects of justice (section XVIII of the CC);
the sphere of official activity (section XVII
of the CC); the authority of the state power (sec-
tion XV of the CC); etc., which is why they often
become victims of criminal attacks, including
provocative unlawful acts by other participants
in criminal proceedings.

4. Conclusions

Therefore, the review of scientific sources
and other materials collected in the course
of this research enables to state that when
studying attorneys-at-law as actors involved
in the prevention of criminal offences, special
attention should be paid to the victimological
aspects of their criminological activities, since
this determines the effectiveness of solving not
only the tasks of criminal proceedings (Article 1
of the Criminal Procedure Code), but also sub-
stantive law (Article 1 of the Criminal Code) in
terms of ensuring the safety of all participants
in the criminal process and preventing them
from committing criminal offences, including
through the use of potential legal opportunities
for victimisation prevention.
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BIKTUMOJIOTTYHI ACHEKTU KPUMIHOJIOTTYHOI AIAJIBHOCTI
AZIBOKATIB K CYB’EKTIB 3AIIOBITAHHA KPUMIHAJIbHUM
ITPABOIIOPYHIEHHAM

Awnoranis. Mema. Metoio crarti € 00IpyHTYBaHHS HEOOXIZAHOCTI YIOCKOHAIEHHS TIPABOBOIO MeXa-
Hi3My 3a0e311eueH s Ge31eKH aIBOKATIB Y X0/l KpUMIHAIBHOTO IIPOBa/IKeHHs. Pesyavmamu. Y HayKosiii
CTaTTi 3’COBAHO 3MICT BIKTUMOJIONUHOrO 3amobirants 3J04nHaM, cyd'ekramu peaisanii ssKoro € ajgBo-
KaTH, BU3HAYeHi iCHyI04i y 3B’43KY 3 IIMM MPOOJIEMH Ta PO3poOJIeHi festKi IUIAXH iX BUPITIEHHS 1O CYTi.
30KpeMa, BCTAHOBJIEHO, IO aJBOKATH, MOPS/L 3 IHIIMMHU yYYaCHUKAMHU KPUMiHAJIBHOTO MPOBAJKEHHS,
HEPIJIKO CTAIOTh KEPTBAMU 3JIOUMHHUX [TOCATAHD, & TOMY 1€l BIKTUMOJIOTIUHUI aclIeKT MalOTh BPAaXOBYBa-
1 Bei cy6'ekTr 3an100iKHOT AisibHOCTI. KpiM 1IbOT0, Y X011 BUBYEHHS IIPAKTUKU BUSBJIEHO, 1O IIiABUIIE-
HY BIKTHMHICTB 3 1[OT0O TIPUBOJLY MAKOTh caMe 00’€KTu 3axucTy (I1103pIoBaHi, 00BMHYBaveHi Ta miACyH ),
SIKI Ta I0/I0 SIKMX BUMHAIOTHCS CYCITIIBHO HeOe3TeyHi isiH s, 0B’ A3aHi 3 He3aKOHHIM 3BlIbHEeHHAM (260
HPUTATHEHHSM ) iX BiZl KpMIiHAIBHOI BianoBiganbHoCTI. Cepest iHImX npobeM BIKTHMOJIONYHOTO XapaK-
Tepy 3BePTAIOTh Ha cebe yBary i Ti i3 HUX, 110 CTOCYIOThCS BAOOPY CYIOM BiIIIOBIIHOTO 3aM001KHOI0 3aX0-
J1y BIIHOCHO BMHHOI 0COOM; HEHAJIE)KHUX YMOB TPUMAHHsI YB'AI3HEHNX IMijl BapTY; X IepeMilleH s 3 OfHi-
€l yCTaHOBY MOTIEPEAHbOTO YB'I3HEHHS JI0 1HITOT; 3aMiHK 3am06iKHOTO 3aX0/Y, T. iH., sIKi IeTePMiHYIOTh
Ha MIPAKTULL BUNAJKU HETIACHKKOr0 a0 TAKOro, 110 MPUHUKYE TiIHICTh, MOBOLKEHHS 3 UM 0cobaMu;
[POBOKAIIii OTpMaHHs (1aui) xabapst; CTBOPEHHSI MITYYHUX J0KA3iB TOIIO, Ta A€TEPMIHYIOTh BUMHEHHS
[POTUITPABHIUX MOCSTaHb YYACHUKIB KPUMIHATBHOTO MPOBAJUKEHHS Ha ajBOKatiB. Bucnoexu. 3pobie-
HO BHCHOBOK, IIT0 Ha PiBeHb BIKTIMHOCTI BCiX YYaCHWUKIB KPUMiHAIBLHOTO IPOBA/KEHHS BIJIMBAIOTDH TaKi
cyG’eKTIB KPUMIHAIIBHOTO MPOIIECY; HEI0BIPa /10 TPABOOXOPOHHKX OPraHiB Ta Cy/Ly; He3a/0BiIbHa Opra-
Hi3allis B3a€MOJIl a/BOKATIB 3 iHUIMME Cy(’€KTaMK KPUMIHAJIBHOTO MPOLECY 3 IUTaHb, sIKi 10B'sI3aHi
3 OpraHisaiieio 3aX0/IiB BIKTMMOJOTIYHOTO 3a00iraH s KpUMiHaJIbHIM TIPABONOPYINEHHAM, TOIIo. Bpa-
XOBYIOUH OTPHMaHi Pe3yJIETaTH JOCIKEHHsI, 3pOOJIEHO TAKOK BUCHOBOK IIPO Te, 1[0 6e3 YA0CKOHATICHHSI
y LIJIOMY IIPABOBOTO MEXaHI3My KPUMIHOJIOTIUHOL [isiIbHOCTI a[BOKATIB Ta 3aro0iraHHsl KPUMiHAIbHIM
[PABOIOPYIIEHHSIM, JIOCUTH CKJIAHO Ta TPOOJIEMATIYHO 3arajioM SIKICHO BUIO3MIHUTH I BIKTHMOJIOTTUHY
HOro CKJIa10BY, 0COOJIMBO B yMOBaX peasizallil y BUSHAUeH] B 3aKOHI CTPOKK KPUMIHAJIBHOTO IIPOBAJIKEH-
HSI Ta PO3TJISILY HOTO B Cy/Ii.

Kmo4oBi cioBa: BiKTUMHICTB; aIBOKAT; YYACHUKU KPUMiHATLHOTO TPOBA/KEHHS; KPUMiHOIOTiUHA
JUSUTBHICTD; 3am00iraHHs KPUMIHATBLHIM TIPABOTIOPYIIEHHSIM; JKEePTBa 3JI0YKHY; KPUMiHAJIbHE MPOBa-
JUKEHHs; HOTePIiIMN Bijl 3I04NHY.
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PREPARATORY STAGE OF SEARCH DURING
INVESTIGATION OF CRIMES COMMITTED

BY TRANSNATIONAL ORGANISED CRIMINAL
GROUPS: PROBLEMATIC ISSUES

Abstract. Purpose. The purpose of the article is to formulate the organisational and preparatory
measures for a search during investigation of crimes committed by transnational organised criminal
groups. Results. The article focuses on some aspects of investigation of crimes committed by transnational
organised criminal groups. Based on the literature review, the organisational and preparatory
measures of the search are formulated and characterised. The author emphasises that the preparatory
stage of a search plays an important role for its effective conduct. After all, successfully implemented
organisational and preparatory measures will provide a range of conditions necessary for this. Among these
measures, the following are identified and described: to complete and comprehensively study the criminal
proceedings, to establish accurate information about the target of the search, to collect orientation
information about members of the criminal group and its leader, to prepare scientific, technical and forensic
means, to identify members of the investigative search team, to draw up a search plan. Conclusions. 1t is
concluded that the following groups of objects should be seized during a search, namely: a) ones indicating
the commission of criminal acts: objects used by the offender to commit illegal acts; the offender’s clothing
with traces of biological origin (blood, sperm, saliva); objects belonging to the victim; tools used to inflict
bodily harm on the victim; b) ones evidencing possible locations of accomplices: locations of criminal
groups in electronic computing equipment (tablets, smartphones, laptops, computers); information
about public places where they mostly meet (restaurants, bars); personal letters; addresses of relatives
and friends; ¢) ones describing the personality of the offender and the circle of his or her accomplices:
information in electronic computing equipment (tablets, smartphones, laptops, computers); medical
certificates; certificates of release from prison; workplace characteristics; d) evidencing the commission
of other illegal acts by the offender: explosives; narcotic substances and precursors; cold steel and firearms.

Key words: transnational organised criminal group, criminal offences, investigation, investigative
(detective) actions, investigation planning, search, preparatory stage.

1. Introduction

The preparatory stage of a search plays
an important role for its effective conduct.
After all, successfully implemented organisa-
tional and preparatory measures will provide
a range of conditions necessary for this. For
example, they are: determining the exact loca-
tion of the search, forming an investigative
team, providing the necessary specialists with
all the necessary technical, forensic and other
means to identify and seize evidence as fully as
possible. Therefore, it has become necessary to
investigate this issue.

The following national and foreign scholars
who have focused their research on the devel-
opment of certain aspects of the search should
be noted: R.I. Blahuta, P.D. Bilenchuk,
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M.B. Holovko, M.M. Yefimov, L. I. Kazmirenko,
L. P. Kovtunenko, O. I. Motliakh, P. Ya. Minka,
Ye.M. Moiseiev, I.P. Osypenko, Ye.V. Priakhin,
J.R. Richards, Yu.I. Rusnak, R.I. Sybirna,
0.V. Tsyhanenko, K.O. Chaplynskyi, O.V. Shvy-
dkyi, V.Yu. Shepitko et al. In addition, our study
is based on a comprehensive approach to formu-
lating the general principles of implementation
of this procedural action, considering interna-
tional practice and current trends.

The purpose of the article is to formulate
the organisational and preparatory measures for
a search during investigation of crimes commit-
ted by transnational organised criminal groups.

2. General features of the search

Article 234(1) of the CPC of Ukraine pro-
vides that “..a search is conducted to identify

© V. Luhovyi, 2023
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and record information about the circum-
stances of a criminal offence, to find the instru-
ment of a criminal offence or property obtained
as a result of its commission, and to establish
the location of wanted persons” (Criminal Pro-
cedure Code of Ukraine, 2012).

We believe that the statement of M.Y. Minka
and K.O. Chaplynskyi, who noted that they
should be understood as “..information con-
tained in the testimony of witnesses, victims,
suspects, accused, in the records of investi-
gative actions, statements of citizens, as well
as obtained in the course of operative search
activities” is the most correct. (Minka, Chap-
lynskyi, 2009). According to V.M. Pletenets,
‘... a search contributes to the identification
of signs that shed light on the events that took
place. This may include the emergence of new
suspects and witnesses in the case, the con-
struction of versions, the identification of new
lines of search activities and the investigation
of a criminal case, etc.” (Pletenets, 2012). In
sum, all scientists in the field of criminalistics
focus on both the information necessary for
conducting a search and the data that can be
obtained during the search.

In this context, the opinion of a group
of scholars should be cited that “...each search
is unique and individual, as it is determined
by the specific circumstances of the case,
the nature of the objects searched, the charac-
teristics of the person searched, the specifics
of the object to be searched and other circum-
stances of the criminal case. However, a number
of general recommendations apply, compliance
therewith helps the investigator obtain opti-
mal search results” (Bilenchuka, 2001). That
is, preparation for a search is manifested in
the implementation of organisational and pro-
cedural measures.

Other researchers correctly emphasise that
“.in general, a search involves the search for
items that may be material evidence, which can
be formed into certain typical groups of such
items: tools and means of committing a crime:
(firearms and cold steel weapons; items specially
manufactured for committing crimes; items pro-
hibited for possession or use or requiring a special
permit (gas weapons, radioactive substances,
drugs, etc.); items used in everyday life, produc-
tion or other legal activities; vehicles); items
that have retained traces of the crime (cloth-
ing or footwear of the person searched that has
traces of blood, soil particles, grease stains, etc.);
items obtained as a result of the crime (money
or valuables that are the subject of a bribe; prop-
erty belonging to the victim, etc.); other items
that serve as a means of establishing the truth
in the case (photographs, notebooks, computer
floppy disks, etc.)” (Holovko, Osypenko, 2015).

According to D.A. Bondarenko, the meas-
ures of the preparatory stage of the search
include, for example, the following: “...collec-
tion and analysis of the necessary information
characterising the person being searched; place
of search: address, floor plan, size and condi-
tion; arrangement of furniture (desks, station-
ery, safes); features of the searched documents
or items; development of tactical plans: choos-
ing the time of the search and the method
of entering the searched premises; determining
the circle and selection of search participants,
distribution of responsibilities, briefing; ensur-
ing the protection of the search site and the doc-
uments and items found, preparation of vehicles;
providing the group with scientific and tech-
nical means, with due regard for the specif-
ics of the search object, the searched subjects
and other circumstances” (Bondarenko, 2009).

The most comprehensive list of measures
of the preparatory stage for the search is pro-
vided by K.O. Chaplynskyi, which includes
the following: “.study of criminal case files;
collection of orientation information about: -
the identity of the offender, as well as his fam-
ily members, relatives and acquaintances; - all
episodes of criminal activity; - places (objects)
of searches; - tools (means) of crime and items
obtained by criminal means and subject to
search, etc.; analysis and assessment of the col-
lected information and the investigative sit-
uation at a certain stage of the investigation
before making a decision to conduct a search;
making (adopting) a decision to conduct
a search; planning and determining the time
of the search; creating optimal conditions for
conducting this investigative action; identifi-
cation and preparation of the necessary scien-
tific, technical and transport means; decision on
the use of a detection dog; selection of the neces-
sary participants for the search; determination
of the method of recording the course and results
of the search; development of measures provid-
ing for the actions of the search participants
in case of unforeseen situations or complica-
tions; ensuring the safety of the participants in
the investigative action; drawing up a search
plan; holding an instructional meeting (brief-
ing) among all participants in the investigative
action” (Chaplynskyi, 2004).

In addition, it should be noted that trans-
national organised criminal groups currently
overwhelmingly use e-banking to carry out
all necessary transfers of funds. Therefore, we
believe that it would be appropriate to refer to
the thesis of J.R. Richards that new cyber pay-
ment systems offer the best qualities of tradi-
tional currency - ease of use, wide acceptance
and anonymity - with additional features such
as unlimited amounts, security, multinational
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movement and what is known as ‘transfer speed’.
In other words, e-banking enables anyone to
move billions of dollars anywhere in the world
as quickly as bank transfers and computer-
ised banking systems allow. A critical issue is
whether e-banking should be completely anon-
ymous and thus immune to traditional banking
regulations and law enforcement (Richards,
1999). That is, the author raises the issue of ano-
nymity of e-banking, which is a problem for law
enforcement agencies in any country.

Moreover, we agree with the opinion
of M.M. Yefimov regarding certain specific fea-
tures of the search in criminal proceedings initi-
ated on the basis of crimes against morality. In
particular, the author stated that “..unlawful
acts in the field of morality are characterised
by specific trace characteristics. For example,
unlike criminal offences against life and health,
the range of traces at the scene in many cases
may not be as extensive as, in particular,
at the suspect's place of residence. In addition,
according to our research, the ways of commit-
ting the investigated category of acts, in most
cases, are full-structured, that is, they consist
of preparation, direct commission of the act
and concealment. The last component, con-
cealment, determines the possibility of destroy-
ing or concealing the tools of the offence,
items obtained by criminal means, items with
traces of a criminal offence, etc. Therefore,
the investigative measures of the subsequent
stage of investigation of unlawful acts of this
category are important for the effective con-
duct of the proceedings. In particular, a search
should be singled out among them. The cor-
rect and appropriate use of appropriate tactical
techniques during its conduct can significantly
increase the evidence base and expose the per-
petrators, since the search allows to identify
material traces of a criminal offence. In view
of this, conducting a search if there are grounds
for it is not only the right, but also the duty
of the investigator” (Yefimov, 2017).

In the context of the above, K.O. Chap-
lynskyi's position on simultaneous searches
during the investigation of crimes committed
by criminal groups should be considered. For
example, the scholar states that in most cases
they are performed “..during the investiga-
tion of crimes committed by a group of persons
and especially by an organised criminal group
or criminal organisation. However, according
to investigative practice, simultaneous searches
can also be conducted for crimes commit-
ted by one person. In order to hide the traces
of the crime, a person often uses the services
of relatives or acquaintances, friends, work col-
leagues, which leads to simultaneous searches in
different places. Therefore, the decision to con-
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duct simultaneous searches cannot be linked
in any way to the circle of persons involved
in the commission of the crime. To sum up, it
should be noted that a simultaneous search
should be understood as a time-coordinated
conduct of several searches in different places
or persons by investigative teams interacting
with each other as part of a single criminal case.
Investigators use all types of searches when
investigating organised criminal activity. How-
ever, simultaneous searches of several members
of a criminal group cause certain difficulties due
to the presence of several accomplices, the need
to involve a significant number of properly
trained and equipped law enforcement officers”
(Chaplynskyi, 2009). Thus, the researcher out-
lines the difficulties associated with conducting
searches of several members of a criminal group,
which, accordingly, requires the creation of sev-
eral investigative teams, and in our case, in dif-
ferent countries.

3. Measures at the preparatory stage
of the search

Next, some preparatory measures will be
described. The most important of the above
measures is to study the criminal proceedings
fully and comprehensively. This is due to var-
ious factors: first, it provides information on
the tools and means of committing the offence;
second, it provides information on the identity
of the offender and previously conducted inves-
tigative (search) actions. Based on the infor-
mation studied and analysed, the following
preparatory measures can be taken: processing
information about the identity of the offender,
determining the place and time of the search,
and forming the investigative team. After all,
only after the above, the authorised person
can decide to conduct a search and determine
the possibility of using appropriate tactics.
However, the respondents’ questionnaire anal-
ysis revealed that only 28% of them consider it
worthy of attention.

Regarding the next preparatory meas-
ure (to establish accurate information about
the target of the search), V. Shepitko argues
that for this purpose “..it is possible to ask
the searched person a series of clarifying ques-
tions about the time, place, nature and purpose
of acquiring these objects; the nature of their
use; place of storage, etc. Such questions ena-
ble to understand the relationship between
the subject of the search and other circum-
stances, to identify certain contradictions
and inaccuracies” (Shepitko, 2007). With
regard to the objects that can be found dur-
ing a search, a group of criminologists from
the Kharkiv school, for example, based on
the analysis of questionnaires and interviews
with respondents, identifies the following: “...
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weapons and means of committing a crime
(indicated by 86% of respondents); objects with
traces of a crime (62%); stolen objects (56%);
documents (44%); traces of a crime (32%);
corpses and their parts (8%); living persons
(2%)” (Denysiuk, Shepitko, 1999).

The review of the materials of the stud-
ied category of criminal proceedings reveales
the following groups of objects that should be
seized during a search, namely:

a) ones indicating the commission of crim-
inal acts: objects used by the offender to com-
mit illegal acts; the offender's clothing with
traces of biological origin (blood, sperm, saliva);
objects belonging to the victim; tools used to
inflict bodily harm on the victim;

b) ones evidencing possible locations
of accomplices: locations of criminal groups
in electronic computing equipment (tablets,
smartphones, laptops, computers); information
about public places where they mostly meet
(restaurants, bars); personal letters; addresses
of relatives and friends;

¢) ones describing the personality
of the offender and the circle of his or her
accomplices: information in electronic comput-
ing equipment (tablets, smartphones, laptops,
computers); medical certificates; certificates
of release from prison; workplace characteristics;

d) evidencing the commission of other ille-
gal acts by the offender: explosives; narcotic
substances and precursors; cold steel and fire-
arms.

With regard to the collection of orienta-
tion information, O. Antoniuk argues that “...
it is necessary to identify and investigate all
possible sources containing information about
the age, level of culture, lifestyle, interests, work
schedule, professional skills, special knowledge,
hobbies, acquaintances and connections (not
necessarily criminal), criminal capabilities,
criminal record, family composition, relations
with neighbours, work colleagues, etc. The
authorised person can obtain this information
individually or with the help of operational
units. It should be noted that the profession
of the person being searched, his or her habits,
intellectual qualities and lifestyle inevitably
affect the choice of a hiding place, the design
of the cache, and the methods of disguise. The
offender, as a rule, resorts to those techniques
and methods that he or she is best at. Often,
the profession of such a person indicates his
or her physical ability to create caches, hard-
to-reach places with the help of certain tools,
instruments, raw materials, materials that he or
she uses most often” (Antoniuk, 2020).

In this context, we advocate the opinion
of K.O. Chaplynskyi that in terms of collect-
ing orientation information about members

ofacriminal group and the leader, “...for this pur-
pose, information is collected on age, lifestyle,
emotional and volitional qualities, level of cul-
ture, interests, special knowledge and skills,
work schedule, acquaintances and connections
(not necessarily criminal), criminal record, place
in the structure of the criminal group, as well as
family composition, relations with neighbours,
work colleagues, availability of weapons or spe-
cial means, etc. Investigative practice shows
that criminals sometimes use their professional
knowledge and skills to equip caches. In par-
ticular, during the study of criminal cases, it has
been found that in 10% of cases, the concealment
of stolen objects was carried out using the spe-
cial professional skills of the persons concerned
(for example, a tiler set up a cache in the bath-
room under the tiles). In addition, the study
of the offender's identity also helps to establish
psychological contact, which allows for its effec-
tive use during searches” (Chaplynskyi, 2009).
In other words, the study of the offender's
identity provides the authorised person with
a number of advantages, such as the possibility
of establishing psychological contact with him/
her, information about the probable location
of the wanted objects.

Another obligation of the preparatory stage
of the search will be to collect the necessary sci-
entific, technical and forensic means. According
to a separate group of scholars, “...a special set
of scientific and technical means (investiga-
tive suitcase) provides significant assistance to
the investigator in the search activity. During
the preparation for a search, in some cases, it is
necessary to provide lighting devices, tools for
excavation and opening of caches, metal detec-
tors, body detectors, ultraviolet illuminators,
portable X-ray machines, bugs, etc.” (Bilen-
chuk, Hel, Saltevskyi, Semakov, 2001). Obvi-
ously, the investigator or other authorised per-
son alone will not be able to use these scientific
and technical means, so the investigative team
must include relevant specialists.

4. Conclusions

To sum up, it should be noted that
the formulation of organisational and prepara-
tory measures for a search during the investi-
gation of crimes committed by transnational
organised criminal groups is important for
obtaining evidential information in criminal
proceedings. Among these measures, the fol-
lowing are identified and described: to complete
and comprehensively study the criminal pro-
ceedings, to establish accurate information
about the target of the search, to collect orienta-
tion information about members of the criminal
group and its leader, to prepare scientific, tech-
nical and forensic means, to identify members
of the investigative search team. For example,
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the analysis of the materials of the criminal pro-
ceedings under study enables to conclude that
the following groups of objects should be seized
during a search, namely: a) ones indicating
the commission of criminal acts: objects used by
the offender to commit illegal acts; the offender's
clothing with traces of biological origin (blood,
sperm, saliva); objects belonging to the victim;
tools used to inflict bodily harm on the victim;
b) ones evidencing possible locations of accom-
plices: locations of criminal groups in electronic
computing equipment (tablets, smartphones,
laptops, computers); information about public
places where they mostly meet (restaurants,
bars); personal letters; addresses of relatives
and friends; ¢) ones describing the personal-
ity of the offender and the circle of his or her
accomplices: information in electronic comput-
ing equipment (tablets, smartphones, laptops,
computers); medical certificates; certificates
of release from prison; workplace character-
istics; d) evidencing the commission of other
illegal acts by the offender: explosives; narcotic
substances and precursors; cold steel and fire-
arms.
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IIJATOTOBYUIL ETAII OBIIYKY ITIJ] YAC PO3CJIIJIYBAHHS 3JI0YMHIB,
YUYUHEHUX TPAHCHAIIOHAJIBHUMU OPTAHISOBAHNMU
3JIOYUHHUMU YTPYIITYBAHHAMU: ITIPOBJIEMHI IINTAHHA

Adorauisi. Mema. Metoto cTarTi € popMyJIOBAHHS OpraHi3alliiiHO-IirOTOBYNX 3aX0/IiB OOIIYKY il
Yac po3CJIiyBaHHS 3JI0YMHIB, BUMHEHUX TPAHCHAIIOHAJIBHUMHU OPTaHi30BaHUMU 3JI0YMHHUMI YTPYILY-
BanHsAMU. Pe3ynvmamu. HaykoBa craTTs NpUCBSYEHA OCTI/KEHHIO JESKUX ACTIEKTIB PO3CIiyBaHHS
3JI0YMHIB, BUNHIOBAaHUX TPaHCHAI[IOHAJBHIMK OPTaHi30BaHUMU 3JIOUMHHUMM yrpynoBanHsamu. Ha ocHo-
Bi OIpaIfioBaHHs HAYKOBOI JiTepaTypn chopMyTbOBaHi Ta 0XapaKTepU30BaHi OpraHisaiiifHo-iAroToBYi
3aX0/iu OOIYKY. ABTOP aKIIEHTYE YBary Ha TOMY, [0 [ArOTOBUKIL eTall 00IIyKy Bilirpae BaskJIuBe Miciie
st oro e(heKTUBHOTO MPOBejieHHs1. AJKe BAJIO 3/iliCHe ] opraHisaliiiHo-1iAroToByi 3axoau 3abesie-
YaTh Psijl yMOB, HeoOXiHuX /ist 11b0r0. Cepesl BKasaHuX 3aX0/liB OYJI0 BHOKPEMIIEHO if OXapaKTepr30Ba-
HO TaKi K MOBHe Ta BeeOiuHe ONPAIIOBAHHS MaTepialiB KPUMIHAIBHOTO [POBA/IKEHHS, BCTAHOBJICHHSI
TOYHOI iH(pOpPMAIIil CTOCOBHO TIPeAMETY TIOIIYKY, 36ip opieHTyI040i iHdopMallii PO YJIeHIB 3JI04UHHOTO
YIPYMOBaHHs Ta il Jiepa, MAroToBKa HAyKOBO-TEXHITHIX Ta TEXHIKO-KPUMIHATICTHIHIX 3aC00iB, BI3HA-
YeHHsI YUaCHUKIB CJI[UO-TIONTYKOBOI IPYIIU, CKJIaJaHHs 11any o0uyKy. Bucnosxu. 3pobieHo BUCHOBOK
PO HAABHICTh HACTYITHUX TPYII 00’€KTIB, 110 BAPTO BUJIYYATH TIiJl YaC MPOBEACHHS OOIIYKY, a came: a) 110
CBIIYaTh 1IPO BUMHEHHS 3JIOYMHHUX Jiil: HpeMeTH, AKUMU 3JI04MHEIb CKOIOBAB ITPOTHUITPABHI [ii; 04T
3JIOUMHIISL, HA IKOMY JIMLIUJIMCS CJTi/i O10JI0TTYHOTO TIOXO/KeHHs (KPOB, CIIEPMa, CJIMHA); IPEAMETH, 110
HaJIeKATh OTEPIIIOMY; 3HAPSAIA, SKUMU TIOTEPITIOMY OyJIi 3aBaHi TiJIECH] MOMKOKEHHsT; 6) 110 CBi-
YaTh PO MOKJIMBI MicIis IepeOyBaHHs CITIBYYaCHUKIB: JIOKALT 3/I0Y4MHHUX PYII B €JIEKTPOHHO-004NCIIIO-
BaJIbHIll TexHili (1anuerax, cMapThOHax, HOYTOYKAX, KOMIT'FOTepax ); BIAOMOCTI PO MiCIIsl 3aralbHOrO
KOPHUCTYBaHHSI, Jie BOHU [IEPEBAKHO 3YCTPIYAIOTHCs (PECTOpaHit, 6api ); 0COOKCTI JIUCTH; a[iPeCH POJUYIB
Ta 3HAHOMIX; B) IO HAAIOTh XapaKTEPHCTUKY 0COOI 3MIOUKHIIT Ta KOy HOTO CMiBYYacHUKIB: BiIOMOCTI
B €JIEKTPOHHO-00UKC/IIOBA/IbHIN TexHilll (I1aHeTax, cMapThoHax, HOyTOyKaxX, KOMITI0Tepax ); MeAuHi
JOBIIKK; JOBIIKK TIPO 3BIJILHEHHS 3 MICIlb [030aBJIEHHsI BOJI; XapaKTEPUCTUKK 3 MiCIis poOOTH; T) 110
CBI/[YaTh MPO CKOEHHS 3JIOYNHIIEM IHIINX TPOTHIIPABHIX JIisIHb: BHOYXOBI PEYOBUHN; HAPKOTHYIHI Pedo-
BUHMU Ta [IPEKYPCOPHU; XOJIO/HA Ta BOTHENAIbHA 30POs.

Komouogi ciioBa: TpancHalionaibHe OpraHi3oBaHe 3JI04MHHE YIPYIIOBAHHS, KPUMiHAJIbHI TIPABOTIOPY-
TIEHHST, PO3CTiyBaHHs, CJTidi (PO3IIYKOBI) JIil, TTaHyBaHHs PO3CJIiTyBaHH, OOITYK, MATOTOBYMIT €TaTl.
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SCIENTIFIC SUPPORT AGAINST CRIMINAL
OFFENCES IN THE FIELD OF WATER USE

Abstract. Purpose. The purpose of the article is to determine the problem of scientific development
of counteraction to criminal offences in the field of water use. Results. The article discusses one of the most
important challenges facing humanity in the context of increased anthropogenic impact on natural
objects, namely the problem of clean water. In Ukraine, this problem is exacerbated by the fact that
the country, compared to European countries, is one of the least water-supplied, where water use is mostly
irrational. It is emphasised that the unsatisfactory state of water resources, their pollution, negatively
affect public health, increase the level of general morbidity, in particular, infectious and cancerous diseases.
Therefore, the protection of water resources from pollution is dictated by the requirements of Ukraine's
national security. The Strategy of State Environmental Policy of Ukraine for the period up to 2030
prioritises improving water quality and water resources management, preventing groundwater pollution,
and completely stopping the discharge of untreated and insufficiently treated wastewater into water
bodies and ensuring that the degree of wastewater treatment meets the established norms and standards.
It is noted that the current methods of investigating criminal offences related to water pollution cannot be
considered as fully meeting the requirements of the practice against crime in this field. Therefore, today,
special law enforcement protection is required in the water use sector, where criminal encroachments
have recently become widespread. Conclusions. It is concluded that one of the priority areas of activity
of the operational units of the criminal police is the ongoing counteraction to criminal offences in
the field of water use. However, an analysis of the operational situation in the field of compliance with
water legislation in the course of water use reveals that this sector of the economy is still one of the most
attractive for criminal enrichment of officials and other persons. This is primarily due to the high level
of corruption, the critical scale of water misuse and non-compliance with water legislation.

Key words: counteraction, criminal offence, water use, water resources, pollution, water bodies.

1. Introduction

It should be noted that all water bodies
throughout Ukraine are the national heritage
of its people and the natural basis for economic
development and social well-being. Moreover,
water bodies, together with the adjacent territo-
ries, have health, recreational and aesthetic value,
and are an important element of the natural land-
scape and an environment for the habitat, repro-
duction and development of aquatic bioresources.

Nowadays, the population of Ukraine is fac-
ingathreat in the form of criminal encroachment
on water protection, rational use, reproduction
and rehabilitation. The high level of water crime
is holding back the pace of overall economic
growth. In addition, the tendencies of quali-
tative changes in water-related crime towards
intellectualisation, — organisation, technical
equipment, corruption and protection continue
to grow. The exceptional social and economic
significance of water supply and sewerage ser-
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vices for the vital activity of the population, as
well as the economic specificities of the forma-
tion and development of the water use sector,
limit the possibility of applying market mecha-
nisms for its regulation.

The problem of scientific development
of operative-search counteraction to crimi-
nal offences in the field of water use has not
been left without attention of researchers. The
issues of criminal offences in the field of water
use have been studied by: V.K. Barvenko,
LV. Berdnik, S.M. Bortnyk, O.K. Halytska,
O.1. Holysh, A.S. Yevstihnieiev, L.H. Kozliuk,
S.V. Murykhin, V.O. Oderii, A.V. Pastukh,
H.S. Polishchuk, M.V. Stashchak, Yu.A. Tur-
lova, N.S. Shevchenko, V.V. Shenderyk,
A.M. Shulha, and others.

2. Development of legal and regulatory
framework for environmental protection

The problem of environmental protection
has been evolving for many decades. It is driven

© M. Romaniuk, 2023
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by the rapid development of scientific and tech-
nological progress, as well as the overall growth
of the world's population. At all stages of its devel-
opment, man has been closely connected with
the world around him — the environment. Inrecent
years, due to the formation of a highly industri-
alised society, the negative impact of humans
on the environment has increased dramatically,
and the volume of such interference has grown sig-
nificantly. It has become more diverse in its forms
and is already threatening to become a global dan-
ger to humans themselves [14].

The Constitution of Ukraine enshrines
the state's obligation to ensure environ-
mental safety and maintain ecological bal-
ance in Ukraine, overcome the the aftermath
of the Chornobyl catastrophe, the catastro-
phe of global scale, and preserve the gene pool
of the Ukrainian people. However, successful
implementation of these constitutional pro-
visions is possible only if adequate efforts are
made by both individuals and the entire soci-
ety. Legal protection of the environment plays
a significant role in ensuring a safe environ-
ment for people. The problem of protecting
the environment from deterioration, including
legal liability for pollution or damage to land as
the most important component of the environ-
ment, became much more acute and widespread
in the mid-twentieth century. It was at this time
that, on the basis of scientific and technologi-
cal progress, the intensity of land use increased
immeasurably and man-made impacts began
to reveal the negative environmental conse-
quences (Shulha, 2004).

Nowadays, the population of Ukraine is fac-
ing a threat expressed in the form of criminal
encroachment on the protection, rational use,
reproduction and rehabilitation of water bodies.
In particular, the ongoing deep systemic crisis
in the water and wastewater sector is holding
back the pace of overall economic growth that
has been observed in Ukraine in recent years.
The exceptional social and economic signifi-
cance of water supply and sewerage services for
the vital activity of the region, as well as the eco-
nomic specificities of the formation and devel-
opment of the sub-sector, limit the possibility
of applying market mechanisms to regulate
their activities (Halytska, 2019, pp. 156-157).

One of the priority areas of activity
of the operational units of the criminal police is
the ongoing counteraction to criminal offences
in the field of water use. However, the analysis
of the operational situation in the field of com-
pliance with water legislation in the course
of water use shows that this sector of the econ-
omy is still one of the most attractive for criminal
enrichment of officials and other persons. This
is primarily due to the high level of corruption,

the critical scale of water misuse, and non-com-
pliance with water legislation (Ievstihnieiey,
2019, pp. 134-135.

It should be noted that, due to its general
characteristics, the issue of combating criminal
offences in the field of water use by operational
units of the criminal police has been fragmen-
tarily considered in scientific works that dealt
with the detection, prevention and investigation
of offences in various sectors of the economy.

The concept of "water use" is a part
of the state's economy and this industry func-
tions in the sphere of interests of the entire pop-
ulation and affects the vital activities of citizens
(Halytska, 2021, pp. 101-102).

The development of Ukraine's water sector
shall meet modern socio-economic and environ-
mental requirements. Environmental require-
ments for the development of the water sector in
Ukraine should ensure the protection of water
sources, rational use of water resources, preser-
vation of biodiversity; improve safety in the use
of toxic chemicals and address the problem
of waste. The economic requirements include
not only the implementation of measures aimed
at improving the territorial and sectoral struc-
ture and technologies of water use; providing
quality drinking water and preserving public
health; promotion of regional development on
the basis of sustainability; development of inter-
national cooperation in the field of water use
and protection, but also high-quality and effec-
tive activities by operational units of the crim-
inal police against criminal offences in the field
of water use (Turlova, 2018, pp. 185-187).

According to the Strategy of State Environ-
mental Policy of Ukraine, our country is one
of the least water-supplied countries in Europe,
and water use in the country is mostly irra-
tional. Toxic, microbiological and biogenic pol-
lution is causing a deterioration in the ecologi-
cal state of river basins, as well as coastal waters
and territorial waters of the Black and Azov
Seas. It should be noted that the Black Sea estu-
aries, most of which belong to the nature reserve
fund and are unique recreational resources,
are in the unsatisfactory condition. In many
regions, groundwater in Ukraine does not meet
the established requirements for water supply
sources in terms of quality, which is primarily
due to anthropogenic pollution, and its inten-
sive use leads to the depletion of groundwater
horizons (Law of Ukraine On the Basic Princi-
ples (Strategy) of the State Environmental Pol-
icy of Ukraine for the Period Until 2030, 2019).

3. The state of scientific support against
criminal offences in the field of water use

The main sources of water pollution are dis-
charges from industrial facilities, inadequate
water disposal infrastructure and treatment
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facilities, non-compliance with water pro-
tection zones, and the washing and drainage
of toxic substances from agricultural land. The
main substances that cause pollution are heavy
metal, nitrogen and phosphorus compounds,
oil products, phenols, sulphates, and sur-
factants. Recently, pollution by medical waste
and microplastics has been increasing, which
is currently uncontrolled (Halytska, 2020, pp.
9220-221).

Water pollution leads to the emergence
of various diseases of the population, a decrease in
the overall resistance of the body and, as a result,
an increase in the overall morbidity rate, in par-
ticular, infectious and cancerous diseases. The sys-
tem of public administration in the field of water
protection requires urgent reform and transition
to integrated water resources management based
on the basin principle.

In the context of our topic, the literature
review on the issues of detecting and docu-
menting the facts of obtaining illegal benefits
and corruption by operational units of the crimi-
nal police, in particular at water facilities, reveal
that A.V. Pastukh, studies the investigation
of crimes related to violations of environmen-
tal safety rules (Pastukh, 2023); S.V. Murykhin
studies the punishment for environmental
crimes in Ukraine (Murykhin, 2020). However,
they focus only fragmentary on detecting, pre-
venting and investigating the receipt of unlaw-
ful benefits by an official in the field of water use.

Despite the existence of a large number
of scientific papers, none of them addresses
the issue of misuse of new technologies to docu-
ment criminal schemes in the field of water use,
as well as the counteraction of criminal police
operational units to criminal offences in the field
of water use (Berdnik, 2020, p. 27).

With regard to the dissertation studies that
are most relevant to the issue we have chosen,
V.K. Barvenko should be underlined with his
focus on the initial stage of investigation of vio-
lations of water protection rules and marine
pollution, which reveals only the general infor-
mation model of this issue, but does not concern
the counteraction to crimes in the field of water
use (Barvenko, 2019).

In his scientific work, H.S. Polishchuk stud-
ies the criminological characteristics and pre-
vention of crimes against the environment (Pol-
ishchuk, 2006).

Considering monographs that are of great
importance for operational units of the crim-
inal police in combating criminal offences in
the field of water use, it is worth paying atten-
tion to the monograph by V.O. Oderii Theory
and practice of investigation of crimes against
the environment, in which the author analyses
the essence, tasks, legal grounds and other key
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issues of operative-search activities, their place
and role in the system of branched state legal
means, prevention, detection and investigation
of criminal offences (Oderii, 2015).

In the monograph Theory and practice of oper-
ational and investigative counteraction to crimes in
the field of water use by O.1. Holysh, S.M. Bort-
nyk, M.V. Stashchak, V.V. Shendryk, the authors
highlight the main problems of operative-search
characteristics of organised economic crime:
concepts and features of economic and organ-
ised crime and their impact on the organisation
of counteraction to this type of crime by means
of operative-search activities; operationally signif-
icant elements of the structure and infrastructure
of organised economic crime (Holysh, Bortnyk,
Stashchak, Shendryk, 2016).

4. Conclusions

To sum up, one of the priority areas of activ-
ity of the operational units of the criminal
police is the ongoing counteraction to crim-
inal offences in the field of water use. How-
ever, an analysis of the operational situation in
the field of compliance with water legislation in
the course of water use reveals that this sector
of the economy is still one of the most attractive
for criminal enrichment of officials and other
persons. This is primarily due to the high level
of corruption, the critical scale of water misuse
and non-compliance with water legislation.

The article shows that the Strategy of State
Environmental Policy of Ukraine for the period
up to 2030 prioritises improving water quality
and water resources management, prevent-
ing groundwater pollution, and completely
stopping the discharge of untreated and insuf-
ficiently treated wastewater into water bod-
ies and ensuring that the degree of wastewa-
ter treatment meets the established norms
and standards.

Therefore, one of the most important
challenges facing humanity in the context
of increased anthropogenic impact on natural
objects, namely the problem of clean water. In
Ukraine, this problem is exacerbated by the fact
that the country, compared to European coun-
tries, is one of the least water-supplied, where
water use is mostly irrational. Nowadays,
the water use requires special law enforcement
protection, as criminal encroachments in this
field have recently become widespread.
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HAYKOBE 3ABE3IIEYUEHHSA MIPOTUIIi KPUMIHAJIbHUM
ITIPABOIIOPYIIEHHAM Y COEPI BOJIOKOPUCTYBAHHS

Awuoranisi. Mema. MeToro ctarti € Bu3HaueHHs 1po0JIeMU reHe3UCy HayKoBOI po3pobieHocTi 3a6e3-
HEeYEHHS POTH/II KPUMIHAJILHUM [PABONOPYIIEHHSAM Yy cdepi BogokopucryBanHs. Pesyavmamu.
B craTTi po3risgaeThes ojiHa 3 HABAKIMBIIMX TTPOGJIEM, 1[0 CTOITh Mepes JIOJCTBOM B YMOBaX MOCH-
JIEHOTO aHTPOIIOTEHHOTO BIUIMBY Ha IIPUPOJIHI 00’€KTH, a came 11pobiema urctol Boau. B Ykpaisi 114 po-
6J1eMa TIOCKJTIOETHCA THM, 1[0 KpaiHa, MOPIBHAHO 3 €BPOIEHCHKUMU AepP/KaBaMu, € OAHIEI0 3 HaliMeHII
BOJI03a0e3IIeYeH X, JIe BOAIOKOPUCTYBAHHST 3/1iHiICHIOEThCsT 371€6i1bI0r0 Hepaifionaibuo. HarosmomreHo, 1o
HE3a/I0BIJIbHEHUH CTaH BOJAHUX PECYPCIB, iX 3a0pyIHEHHSI, HETATUBHO BIUIMBAKOTH HA 310POB’S HACEJICHHS,
IIBUIYIOTH PiBEHb 3araJbHOI 3aXBOPIOBAHOCTI, 30KpeMa Ha iH(EeKIIiFiHI Ta OHKOJIOTIYHI 3aXBOPIOBAHHS.
ToMy oXopoHa BOAHKUX PECYPCIB Bijt 3a6PyAHEHHSI IUKTYETHCsS BAMOTAMH HAIlIOHAIBHOI O6e3MeKn YKpaiHu.
Y Crparerii aep:kaBHOi €KOJOTIUHOI MOMiITHKKM YKpainu Ha nepioz 10 2030 poky 70 ii nepioyeproBux
3aBJaib BiZIHECEHO TOKPANIEHHS SKOCTI BOAM Ta YIPABIIHHS BOAHUMH PECypcaMu, 3anodiranis 3a0pyi-
HEHHIO ITII3EMHUX BOJI, & TAKOK [IOBHE MIPUITMHEHHsT CKUAHHS Y BOJHI 00’€KTH HEOUHIIEHNX Ta HE[0CTaT-
HbO OUMIIEHHX CTIYHUX BOJ i 3a0e3MeUeHH s BIANIOBIAHOCTI CTYIIEHs OUUIIIEHHS] CTIYHNX BOJ| YCTaHOBJIE-

83



7/2023
CRIMINAL LAW

HUM HOPMaTHBaM Ta CTaHapTaM. 3a3HaueHo, 110 3apa3 iCHyI04i METO/IMKH PO3CJIilyBaHHS KPUMIHATbHUX
[PABOIOPYIIEHb, OB’ I3aHKX 13 3a0PyAHEHHSIM BOAHMX 00 €KTIB, HE MOKYTb PO3IVISAATHCS SIK TaKi, 1110
MOBHOIO MipOIO Bi/IIIOBIZIAI0TH BUMOTAM MPAKTUKH IPOTU/IT 37I0YMHHOCTI y 1iit cepi. OTike, HUHI 0CcO-
6JIMBOTO TIPABOOXOPOHHOTO 3aXKCTy TOTpedye cepa BOAOKOPUCTYBAHHSI, 3JI0YHHHI TIOCSTAHHS IOJI0
SIKOT OCTAHHIM YacoM HabyJIM 3HAYHOTO MOMIMPeHHs. Buchosxu. 3pobieHo BUCHOBOK, 110 OJHNM i3 Ipi-
OPUTETHUX HAIPSIMKIB JIISTIbHOCTI ONEePAaTUBHUX IT/IPO3/I1/1iB KPUMIHAIBHOI MOJII] € TTOCTiHA TPOTHLs
KPUMIHATBLHIM TPaBOIOPYIIEHHAM Y cepi BogokoprcTyBanst. [IpoTe aHasis onepaTuBHOI 0OCTAHOBKH
y cdepi I0TpUMaHHS BOAHOTO 3aKOHOJABCTBA TIijl YaC BOJOKOPUCTYBAHHS CBIYUTH MPO Te, MO JAHMIl
CEKTOP EKOHOMIKH BCE 1€ 3aJIUIIAETHCS OHUM 13 HANNPUBAGUBIIIMX [JIsI KDUMIHAIIBHOTO 30aradeHHst
cayk60BuX Ta iHIuX ocib. Ile, Hacamrepes, MOB'I3aHO 3 BUCOKUM PiBHEM KOPYIIIIil, KPpUTHYHUMHI MacIi-
TabaMi HEI[Ib0BOTO 3a00py BOJIM Ta HEIOTPUMAHHSIM 3aKOHOAABCTBA Y chepi BOMOKOPUCTYBAHHSI.

KmouoBi caoBa: 1poTujisi, KpuMiHaJbHe [PABOIOPYIIEHHS, BOJOKOPUCTYBAHHS, BOJHI PECypCH,
3a0pyAHEHH, BOAHI 00’ €KTH.

84



7/2023
PROSECUTOR'S OFFICE

UDC 342.9
DOI https://doi.org/10.32849,/2663-5313,/2023.7.15

Viacheslav Chornei,

Postgraduate student at Scientific Institute of Public Law
2a Heorhii Kirpa Street, Kyiv, Ukraine, 03055
viacheslavchornei@ukr.net

ORCID ID: 0000-0002-2124-1237

ESSENCE AND IMPORTANCE OF FORMING
A PERSONNEL RESERVE OF THE PUBLIC
PROSECUTION SERVICE

Abstract. Purpose. The purpose of the article is to clarify the essence and reveal the importance
of forming the personnel reserve of the prosecution authorities relying on the analysis of scientific views
of scholars and the provisions of current legislation. To achieve this, it is necessary to solve the following
tasks: to reveal the general purpose of forming the personnel reserve of the prosecution authorities; to
analyse the provisions of current Ukrainian legislation, and on this basis to reveal the list and content
of the tasks of forming the personnel reserve of the prosecution authorities. Results. It is established that
the purpose of forming the personnel reserve of the prosecution authorities is to ensure legal, organisational
and economic conditions for the smooth functioning of this institution with a view to promptly
and efficiently filling vacant positions in the institution under study. In accordance with the above goal,
the tasks of the relevant activities are formulated. The key tasks of forming the staffing of the prosecution
bodies are the following: to ensure stability and continuity of the work of the prosecution and its bodies;
to quickly close gaps in the system of staffing of the prosecution; to increase the level of competitiveness
of prosecutors; to create conditions under which employees will have the opportunity for career growth; to
encourage prosecutors to perform their duties more efficiently and effectively; to ensure effective strategic
planning in shaping and implementing the personnel policy of the prosecution authorities. Conclusions.
To sum up, it is the tasks outlined in the article that most meaningfully characterise the practical aspects
of theactivities aimed at forming the personnel reserve of the prosecution authorities. However, asignificant
drawback at the theoretical and practical level is the fact that the relevant tasks and functions have not
found their legislative consolidation. It is well-reasoned that the significance of forming a personnel
reserve of the prosecution authorities is that it makes the following possible: first, to ensure the smooth
operation of this institution; second, to create conditions under which the prosecution will not experience
a shortage of personnel, which in turn will allow it to respond more quickly to difficult situations; third, to
provide incentives for the continuous professional development of prosecutors.

Key words: personnel, personnel reserve, prosecutor's office, goal, tasks, essence.

1. Introduction

One of the most important tools for ensuring
proper functioning of the prosecution authori-
ties is the creation of a stable staff of this agency.
This is because the effectiveness of the perfor-
mance of tasks by each individual prosecutor
directly affects the protection of human and civil
rights and freedoms in our country. More-
over, it should be noted that the formation
of the personnel reserve of the prosecution
authorities is a complex activity, the essence
of which is revealed in a clearly defined goal,
the achievement of which should be preceded
by the solution of specific tasks. In our opinion,
these categories most meaningfully characterise
the practical content of the activity under study.

Some problematic issues related to the for-
mation of the personnel reserve of the prosecu-
tion authorities have been considered in the sci-

© V. Chornei, 2023

entific works by: L. Bulyk, O.0. Harmatiuk,
V.V. Dzhyba, T.D. Dobrovolskyi, M.V. Kosiuta,
A.F. Kryzhanovskyi, V.V. Shtuchnyi, M.K. Yaky-
mchuk and many others. However, despite
the significant theoretical — contribution,
the issue of clarifying the essence of forming
the personnel reserve of the prosecution bodies
remains insufficiently studied in the scientific
literature.

The purpose of the article is to clarify
the essence and reveal the importance of form-
ing the personnel reserve of the prosecution
authorities relying on the analysis of scientific
views of scholars and the provisions of current
legislation. To achieve this, it is necessary to
solve the following tasks: to reveal the gen-
eral purpose of forming the personnel reserve
of the prosecution authorities; to analyse
the provisions of current Ukrainian legislation,
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and on this basis to reveal the list and content
of the tasks of forming the personnel reserve
of the prosecution authorities.

The scientific novelty of the article is that
it further elaborates the theoretical approach to
determining the essence of forming the person-
nel reserve of the prosecution bodies.

2. The goal of forming a personnel reserve
for the prosecution bodies

To begin our research, we note that in
the most general and simplified sense, a goal
is the ultimate, desired result that subjects
seek to achieve in the process of implementing
an activity. From the perspective of philoso-
phy, the category "goal" is also defined ambig-
uously. For example, a goal is defined as
an ideal reflection of the desired future result
of human actions (Borzenko, 1982, p. 8).
O.M. Bandurka believes that "the goal, pur-
pose is the desired state of the object of influ-
ence or the final desired result of the manage-
ment process, and the desired result depends
on the reality, legality and correctness of its
definition" (Bandurka, 1998, p. 16). Accord-
ing to T.M. Kravtsova, the goal of manage-
ment should be understood as the occurrence
of such a desired state or level of development
of the social system, which should be achieved as
a result of implementation of management deci-
sions. Consequently, the author continues that
without a defined goal, the management process
has no meaning and significance (Kravtsova,
2004, p. 327). Z.Ye. Shershniova argues that "a
goal is one of the elements of human behaviour
and conscious activity, characterised by fore-
sight, imagination of the consequences of activ-
ity, ways to achieve the desired and necessary
results with the help of a certain list of means.
The category of "goal" has many interpreta-
tions, for example, as a motive, desire, direction,
method. In management, a goal also has many
definitions, most commonly understood as a for-
ward-looking idea that is assessed as possible to
be realised. The practical aspect of goal setting
is to focus on the integration of efforts and, with
its help, combine the diverse actions of both
an individual and the organisation in general
into a certain orderly system or process. The goal
is the initial position determined by the system
of relations between the subject and the object
of management, since their interrelations are
characterised by the dialectic of the goal, means
and result" (Shershnova, 2004, p. 205).

Accordingly, the goal of forming the per-
sonnel reserve of the prosecution authorities
should be understood as the final, desirable,
and at the same time specific result sought to
be achieved by the actors authorised to per-
form the relevant activities. Therefore, the goal
of forming the personnel reserve of the prose-
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cution authorities is to ensure legal, organisa-
tional and economic conditions for the smooth
functioning of this institution with a view to
promptly and efficiently filling vacant positions
in the institution under study. The achievement
of this goal should be preceded by the solution
of specific tasks.

According to New Explanatory Diction-
ary of the Ukrainian Language, a "task" is: "1)
a defined, planned scope of work; 2) a purpose,
intention" (Iaremenko, Slipushko, 1986). From
a philosophical perspective, a task is not just
a task, but a "social task”, which makes it closer
to the area under consideration, and it is inter-
preted in this sense "as a need for a subject (soci-
ety, social community, individual) to perform
certain activities in the future", and a goal is
"an ideal, primarily determined result of human
activities aimed at transforming reality in
accordance with a person's conscious need. The
goal is a direct internal motive for human activ-
ities" (Philosophical dictionary, 1986, p. 756).
V.0. Klymkov comes to the conclusion that
"a task is a goal, the achievement of which
is desirable by the appropriate time within
the period for which the management decision
is designed. The task indicates the immediate
goal of the organisation, which can be quanti-
fied. Moreover, according to the scientist, tasks
are a set of requirements for decision-making in
a particular situation” (Klymkov, 2010, p. 99).
According to V.V. Shylov, "tasks are also goals,
but they are much smaller in scope and more
clearly defined. For example, while the aim
(goals) are strategic in nature, the tasks are
tactical, since it is the tasks that influence
the choice of forms, ways and methods of action
(behaviour) of the actors performing them.
Following this logic, it can be stated that each
individual task can serve as an intermediate
goal, for the achievement of which its own sys-
tem of tasks is built. That is, tasks are always
derived from the goal, and the goal is set subjec-
tively, based on social needs. In other words, in
order to achieve the goal, it is necessary to solve
a number of tasks.” (Shylov, 2014, p. 98).

Therefore, the tasks are specific micro-goals,
the solution of which precedes the achieve-
ment of the overall ultimate goal. The litera-
ture review does not reveal a unified approach
to the list of tasks for the formation of the per-
sonnel reserve in the prosecution service. How-
ever, there are quite different approaches to
the general list of relevant tasks, regardless
of the sector of public life in question. For exam-
ple, V.A. Savchenko argues that the main tasks
of forminga personnel reserve are: "identification
of persons among the employees of the organisa-
tion who have the potential for appointment to
a managerial or key position; training of persons
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enrolled in the managerial reserve for manage-
rial positions; ensuring timely filling of vacant
managerial positions from competent and capa-
ble employees; attracting younger employees to
key positions; creating appropriate conditions
for the continuity and sustainability of man-
agement of the organisation and its units".
(Savchenko, 2015). According to O.0. Harma-
tiuk and O.M. Chura, the main tasks of form-
ing and managing the bank's personnel reserve
are: timely replacement of vacant positions
with new employees; ensuring the stability
of the bank's management and all its divisions;
appointment of competent employees (Chura,
Harmatiuk, 2016).

3. Key tasks of forming the staff of the pros-
ecutor's office

In accordance with the Regulations on
the personnel reserve of Sumy State Pedagog-
ical University named after A.S. Makarenko,
the main tasks of forming the university's
personnel reserve are as follows: to identify
professionally trained and promising admin-
istrative, managerial, teaching, pedagogical,
scientific and other employees who can per-
form professional activities in managerial
positions in the future; to organise effective
professional training of employees included in
the personnel reserve; to create conditions for
stimulating employees to move up the career
ladder and develop; to ensure systematic filling
of vacancies while maintaining the continuity
of management (Regulations on the personnel
reserve of Sumy State Pedagogical Univer-
sity named after A.S. Makarenko, adopted by
the decision of the academic council of the uni-
versity, 2020).

Therefore, relying on the analysis of scientific
views of scientists and the provisions of the cur-
rent legislation, we believe that the key tasks
of forming the staffing of the prosecution bodies
are the following:

— Ensure stability and continuity of the work
of the prosecution and its bodies. The solution to
this task is of great importance, especially given
the important tasks performed by this institu-
tion in the course of its activities. In addition,
it is the formation of a personnel reserve that
allows for the rapid recruitment of the necessary
specialists to ensure an effective response to cri-
sis situations, such as serious offences, terrorist
threats, military aggression, etc. Therefore, it
is undeniable that having qualified prosecutors
ready to act contributes to stability and control
of the situation;

— Close gaps in the system of staffing
of the prosecution quickly. The issue of staffing
of the prosecutor's office is perhaps the main
factor for the most effective implementation
of its functions to guarantee all human and civil

rights, ensure strict observance of the funda-
mental principle of the rule of law and further
participation in the development of a dem-
ocratic state, and therefore it is necessary to
optimise the process of selection of prosecutors,
take measures to simplify and speed up the com-
petition procedures, and to actualise the issue
of returning the institution of training for
the prosecutor's office (Adamiv, 2023).

— Increase the level of competitiveness
of prosecutors. Competitiveness of an employee
is a concept that reflects the degree of attrac-
tiveness, advantages, ability to meet the high
requirements of a competitive market, ability to
withstand comparison, opposition to competi-
tors in a clearly defined field of activities by spe-
cific features and properties. And a competitive
specialist is an employee who has certain advan-
tages over other specialists performing similar
work in identifying qualities, properties, results
of personal productive activity to ensure maxi-
mum efficiency of the organisation, enterprise,
firm (Dubko, 2004, p. 6);

— Create conditions under which employees
will have the opportunity for career growth. In
general, a career is understood as an employee's
subjectively conscious judgements about his or
her labour future, expected ways of self-expres-
sion and job satisfaction. In other words, accord-
ing to V.Y. Malynovskyi, a career is a gradual
advancement of an employee up the career
ladder, a change in qualification opportunities,
skills, abilities and the amount of remunera-
tion associated with his or her activities. The
concept of career does not imply a mandatory
and constant progression up the organisational
hierarchy. In other words, a career is an individ-
ually perceived position and behaviour related
to work experience and activities during a per-
son's working life (Malynovskyi, 2000, p. 258).
The scientific perspective of O.S. Prodaievych
is interesting, as he concludes: "an official
career is a purposeful promotion of a person
in the civil service regulated by law to real-
ise public interests and meet personal inter-
ests by filling a higher position or assigning
a higher rank (Prodaievych, 2008, p. 12). The
importance of the career development of pros-
ecutors is due to the following factors: firstly, it
reflects the growth of the level of professional
skills, knowledge and abilities, which makes
them more effective in solving complex tasks;
secondly, it implies an increase in the level
of responsibility, as well as more thorough
performance of their duties and greater atten-
tion to detail; Third, career promotion is not
only a motivator for the quality performance
of duties, but also ensures stability in the work
of prosecutors; fourth, it allows retaining valua-
ble staff and using their experience in the future.
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— Encourage prosecutors to perform
their duties more efficiently and effectively.
L.V. Mohilevskyi argues that incentives are pub-
lic recognition of merit, rewarding, and granting
of public honour to persons holding the rank
of private or commander of the internal affairs
bodies of the prosecutor's office in connec-
tion with their success in performing work
and official tasks in the form of incentives,
benefits and advantages established by the cur-
rent special legislation (Mohilevskyi, 2008).
In the context of the study, incentives are also
provided by the fact that being in the person-
nel reserve, prosecutors feel important and have
prospects of receiving various kinds of rewards;

— Ensure effective strategic planning in
shaping and implementing the personnel policy
of the prosecution authorities. Strategic planning
is an adaptive process that ensures regular devel-
opment and adjustment of a system of rather for-
malised plans, revision of the content of measures
for their implementation based on continuous
monitoring and evaluation of changes occurring
outside and inside the system. Strategic plan-
ning covers a system of long-term, medium-term
and short-term plans, projects and programmes
(Zbukar, 2010). Therefore, strategic planning in
formulating and implementing personnel policy
of the prosecution offices is an important stage
in the management of human resources aimed
at achieving the strategic goals and objectives
of this institution. The initial stage of strategic
planning is the analysis of the prosecution bod-
ies' staffing needs. This is important to determine
what kind of specialists are needed, their qualifi-
cation level and number.

These goals may include staff development,
leadership development, motivation and perfor-
mance improvement for prosecutors. To achieve
these goals, a strategy is developed that includes
specific measures and methods.

Implementing the HR strategy involves
a number of steps. For example, it may include
the selection and recruitment of new staff in
accordance with the needs of the prosecution
service, the organisation of training programmes
to improve skills, the improvement of the per-
formance evaluation system, and the creation
of a system of motivation and career devel-
opment. Once the strategy is implemented,
it is necessary to monitor and evaluate
the implementation of the tasks and achieve-
ment of the goals.

One of the important aspects of strategic
planning is adaptation to changes. HR policy
should be flexible and adaptive to changes in
legislation.

4. Conclusions

To sum up, it is the tasks outlined in
the article that most meaningfully character-
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ise the practical aspects of the activities aimed
at forming the personnel reserve of the prose-
cution authorities. However, a significant draw-
back at the theoretical and practical level is
the fact that the relevant tasks and functions
have not found their legislative consolidation.
Therefore, the significance of forming a per-
sonnel reserve of the prosecution authorities
is that it makes the following possible: first, to
ensure the smooth operation of this institu-
tion; second, to create conditions under which
the prosecution will not experience a short-
age of personnel, which in turn will allow it to
respond more quickly to difficult situations;
third, to provide incentives for the continuous
professional development of prosecutors.
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CYTHICTb TA 3HAYEHHA ®OPMYBAHHA KAZIPOBOI'O PE3EPBY
OPTAHIB ITPOKYPATYPU

Anoraiis. Mema. Meta cTaTTi OJIATAE y TOMY, 1106 CIIUPAIOYNCh HA aHAJ3 HAYKOBUX MOTJIS/IIB BUe-
HUX Ta HOPM YMHHOTO 3aKOHOJIABCTBA, 3'SICYBATH CYTHICTb Ta PO3KPUTH 3HAYEHHS (hOPMYBAHHS Kajipo-
BOTO Pe3epBy OprauiB mpokyparypu. s gocarHeHHss BKazaHoi METH HEOOXiZHO BUPINIMTH HACTYIIHI
3aBJIaHHS: PO3KPHUTH 3arajibHy MeTy (DOPMYBaHHS KaJpOBOTO Pe3ePBY OPraHiB MPOKYpaTypu; 3AilCHU-
TH aHaJi3 HOPM YMHHOTO 3aKOHOABCTBA YKPaiHW, HA OCHOBI YOTO PO3KPUTHU TIEPEJIK Ta 3MICT 3aB/laHb
(opMyBaHHS KaZipoOBOTO pe3epBy OpraHiB 1pokyparypu. Pesyasmamu. BeranosiieHo, 1mo MeToo $hop-
MyBaHHS KaJ[POBOTO Pe3ePBY OPraHiB MPOKYpaTypH € 3abe3IedeH sl IPABOBUX, OPraHi3alliiiHiX Ta eKo-
HOMIYHHUX YMOB JIJIST Gesmepebiiinoro (yHKITIOHYBaHHS TaHOI IHCTUTYINI 33/I7151 TMIJITXOM OTIEPATHBHOTO
Ta SKICHOTO 3aMillleHHST BaKAaHTHUX TOCAJ] y AOCHIKYBaHill iHCTUTYII. BifnoBiHO 10 BKa3aHOi BuUllle
MeTHu c(hopMYJIbOBAHO 3aBJIAHHS 3/iIICHEHH BiIMTOBIHOI /IisiTbHOCTI. KirioyoBrMY 3aBranms hopMyBaH-
HsI KaPOBOTO CKJIaJly OPTaHiB MPOKYPATYPH € HACTYIHI: 3a0e3reunty cTabiibHiCTh Ta Ge3nepepBHicTh
po6OTH POKypaTypH Ta il Oprais; MBKUIKO NEPEKPUBATH MIPOTATMHK Y CUCTEMI KaPOBOTO 3a0e3edeH st
[POKYPATyPH; 301IbIIHTH PiBEHb KOHKYPEHTOCIIPOMOKHOCTI MPAIIIBHUKIB IPOKYPATYPH; CTBOPUTH YMO-
BH, 32 SIKUX IMPAIiBHUKA MaTUMYTh MOKJIMBICTh Kap'€PHOTO POCTY; 3a0XOTH TIPAIiBHUKIB TIPOKYpaTypu
110 GBI SAKICHOTO Ta eheKTMBHOTO BUKOHAHHS CBOIX MOCAZ0BUX 000BA3KiB; 3a0e31euntu epeKTUBHE
cTpareriune nuaHyBaHHs y cdepi (hopMyBaHHS Ta peasisailii Ka[[poBoi MOJITUKHI OPTaHiB MTPOKYPATYpPH.
Bucnosxu. YzaraibHeHo, caMe OKPeCJIeH] y CTaTTi 3aBAaHHs HallO1IbIIl 3MICTOBHO XapaKTePU3YIOTh [PAK-
TuyHi GIK JisIBHOCTI CIPsIMOBaHOI Ha (hOPMYyBaHHS Ka[[POBOTO Pe3epBY OpraHiB IpoKyparypu. Brim, sk
CYTTEBUI HEIOJIK HA TEOPETUYHOMY Ta MPAKTUYHOMY PiBHI BiZI3HAY€HO TO (aKT, 1110 BiAMOBIHi 3aBIaH-
Hs Ta GYHKIT He BiIHAWIIIN CBOTO 3aKOHO/IABYOTO 3aKPillJIeHHs. APryMEHTOBAHO, 1110 3HAUeHHs (Hop-
MYBaHHSI Ka/[POBOTO PE3EPBY OPraHiB POKYPATYPH TOJSATAE Y TOMY, IO 3a HOr0 I0MOMOTOK BOAYAETHCS
MOKJIMBUM: I10-11eplie, 3abe3neunTn Oesiepebiiiny poOoTH i€l iIHCTUTYIII; H0-Apyre, CTBOPUTH YMOBH, 3a
SIKHX IIPOKypatypa He OyJie BiiuyBaTy KajipoBoro AediluTy, o B CBOK YePry AACTh MOKJIUBICTD MIBH/I-
IIe pearyBaTi Ha CKJIaJHi CUTYyallii; o-TpeTe, 3a0e3neYnTi CTUMYIIOBAHHS JI0 TTOCTIHOTO 1podeciiitHoro
3pocTatHHs IPOKYPOPIB.

KuouoBi ciioBa: Kajipu, KaJipoBUil pe3epB, OpraHu IPOKYPATYPH, META, 3aBJIAHHSI, CYTHICTb.
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LIABILITY OF AN ATTORNEY FOR DISSEMINATION
OF FALSE INFORMATION

Abstract. Purpose. The purpose of the article is to establish the specific features of an attorney's liability
for dissemination of false information. Results. The article focuses on the specific features of application
of liability to an attorney-at-law for dissemination of false information. It is determined that if an attorney-
at-law disseminates false information in the course of his/her practice of law, even on behalf of the client,
he/she shall be liable under civil law in accordance with the applicable provisions of law. A lawsuit may
be filed against him/her to refute such information. It is proved that the essence of the practice of law is to
provide professional legal services to clients with a view to achieving justice exclusively on the basis of legal
and morally justified means. It is determined that the practice of law in accordance with the requirements
of the law contributes to: increasing the level of trust in the practice of law; a positive impact on the level
of legal awareness; and promotes the achievement of justice exclusively through legal and morally justified
methods. Tt is emphasised that Article 19 of the Rules of Professional Conduct for Attorneys expressly
provides that an attorney shall not accept the instructions, if the result desired by a client, or the methods
for achieving it, on which the client insists, are unlawful, or if the client’s instruction goes beyond the scope
of the attorney’s professional rights and duties. In cases, if the said circumstances are not obvious, the attorney
shall give appropriate clarifications to the client. If under such circumstances it is still impossible to agree
with the client the modifications in the contents of the instruction, the attorney shall decline the conclusion
of the agreement with the client. The advocate shall not, in the course of his or her practice, resort to means
and methods contrary to the applicable law or these Rules. Conclusions. It is concluded that the essence
of the practice of law is to provide professional legal services to clients with a view to achieving justice
exclusively on the basis of legal and morally justified means. The practice of law in accordance with
the requirements of the law contributes to: increasing the level of trust in the practice of law; a positive
impact on the level of legal awareness; and promotes the achievement of justice exclusively through
legal and morally justified methods. If an attorney-at-law disseminates false information in the course of
his/her practice of law, even on behalf of the client, he/she shall be liable under civil law in accordance with
the applicable provisions of law. A lawsuit may be filed against him/her to refute such information.

Key words: practice of law, attorney-at-law, rule of law, liability, agreement, client, rights, obligations.

1. Introduction

The full existence and functioning of any
society is impossible without the legal order.
The legal order is a legitimate regulatory chain,
which is achieved by issuing laws and other
regulations, improving legislation, and taking
measures to strengthen the legality. According
to Article 4 of the Law of Ukraine On the Bar
and Practice of Law (Law of Ukraine On The
Bar and Practice of Law, 2012), the main prin-
ciples of the practice of law are compliance with
the rule of law, legality, independence, confi-
dentiality and avoidance of conflicts of inter-
est. Legal responsibility is central to ensur-
ing and maintaining orderly social relations.
It is the institution of legal liability as one
of the optional elements of the operation of law

90

that to a certain extent implements the require-
ments of legal provisions. One of the most press-
ing issues of legal liability remains liability for
violations in the information field, in particular,
the liability of an attorney-at-law for dissemi-
nation of false information. Therefore, the ques-
tion of the attorney's liability in case of dis-
semination of false information in the course
of performing his or her duties arises.

The purpose of the article is to establish
the specific features of an attorney's liability for
dissemination of false information.

2. Control over the practice of law

The provision of qualified practice of law
is impossible without ensuring appropriate
control over such activities. Such control is
primarily ensured by the rules of the institu-
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tion of legal liability of the attorney-at-law.
The activities of the attorney-at-law cannot be
based solely on the desire to provide qualified
legal services, they must also be ensured by legal
liability for the non-performance or improper
performance of the duties assigned to him or
her The main task of such liability is to ensure
that the attorney performs his or her duties in
providing legal services properly. This increases
the level of trust in the legal profession and has
a positive impact on the level of legal aware-
ness of citizens. The rights and obligations are
emphasised by scholars who consider responsi-
bility as a specific institution of social control
that defines the rights and obligations of a sub-
ject in connection with the task entrusted to
him/her and the legal or moral - positive or
negative - consequences in case of fulfilment
or, respectively, non-fulfilment of these rights
and obligations (Oliinyk, 2016). This definition
of liability, in our opinion, should be supported,
especially when it comes to the liability of attor-
neys. It includes not only retrospective but also
prospective aspects of responsibility, since it
contains an indication of behaviour aimed pri-
marily at the proper performance of the duties
assigned. Therefore, legal liability of the attor-
ney may be characterised as a special legal sta-
tus of the participant in legal relations, which
implies the rights and obligations enshrined in
the regulations and contracts, understanding
of the need to comply with the relevant provi-
sions, as well as the possibility of adverse conse-
quences in case of violation of these provisions
on the basis and in accordance with the proce-
dure specified in the law or contract.

The regulatory system of relations in
the information field is aimed at ensuring
the effectiveness of relations and strength-
ening guarantees of observance of the rights
of the participants in legal relations (Lohinova,
Drobozhur, 2015). The Constitution of Ukraine
(1996) guarantees everyone the right to free-
dom of thought, speech, and free expression
of their views and beliefs (Article 34). Every-
one has the right to freely collect, store, use
and disseminate information orally, in writing
or in any other way of their choice. However,
the main condition for this is that the informa-
tion must be disseminated in compliance with
the legislation on its reliability and not tarnish
the honour, dignity and business reputation
of other persons. Article 32 of the Constitution
of Ukraine provides for a number of guarantees
in the field of personal data protection: no one
shall be subjected to interference in his private
life and family matters; the collection, storage,
use, and dissemination of confidential informa-
tion about a person without his consent shall not
be permitted, except for the cases determined

by law and only in the interests of national
security, economic welfare, and human rights;
every citizen shall have the right to have access
to the information about himself/herself pos-
sessed by public authorities and bodies of local
self-government, institutions, and organisations
unless such information is considered a state or
other secret protected by law; everyone shall be
guaranteed judicial protection of the right to
rectify unauthentic information about himself/
herself and members of his family, the right to
demand the expungement of any type of infor-
mation, as well as the right to compensation
for material and moral damages caused by
the collection, storage, use, and dissemination
of such unauthentic information. According to
court practice, the right to freedom of thought
and speech, to the free expression of one's views
and beliefs is supported by the obligation not
to disseminate false information about a person
or information that discredits his or her dig-
nity, honour or business reputation (Resolution
of the Plenum of the Supreme Court of Ukraine
On refutation of false information and recovery
of moral damages, 2019).

According to the provisions of Article 29
of the Law of Ukraine On Information (1992),
society has the right to receive socially nec-
essary information and information of public
interest is considered to be information that
indicates a threat to state sovereignty, territo-
rial integrity of Ukraine; ensures the exercise
of constitutional rights, freedoms and obliga-
tions; indicates the possibility of human rights
violations, misleading the public, harmful envi-
ronmental and other negative consequences
of activities (inactivity) of individuals or legal
entities, etc. Moreover, the society has the right
to receive information that corresponds to real-
ity and enables the society to independently
assess it on the basis of all the facts and diver-
sity of opinions on the assessment of such infor-
mation and its importance for the society, so it
is important that the information disseminated
by anyone, especially by the media or opinion
leaders, officials, civil servants, on the one hand,
consistent with reality, and on the other hand,
socially significant and satisfying the public
demand for control over the activities of state
bodies and their officials. Thus, no matter how
socially necessary the information is, it must
always be reliable if it is presented in the form
of factual statements (Resolution of the Plenum
of the Supreme Court of Ukraine On protection
of business reputation and the obligation to
refute false information, 2021).

The party to relations in the information
sphere may demand elimination of violations
of its right and compensation for property
and moral damage caused by such offences
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(part 2 of Article 200 of the Civil Code
of Ukraine (hereinafter - the "Civil Code"))
(Civil Code of Ukraine: dated January, 2003).
According to Article 275 of the Civil Code
the protection of a personal non-property right
is carried out in the manner prescribed by
Chapter 3 of this Code, as well as in other ways
in accordance with the content of this right,
the manner of its dissemination and the con-
sequences caused by this violation. Dissemina-
tion of information should be understood as:
publication in the press, broadcasting on radio,
television or other mass media; dissemination
on the Internet or using other means of tele-
communication; presentation in statements,
letters addressed to other persons; messages in
electronic networks, as well as in other forms to
at least one person (Resolution of the Plenum
of the Supreme Court of Ukraine On judicial
practice in cases of protection of the dignity
and honor of an individual, as well as the busi-
ness reputation of an individual and a legal
entity, 2009). In addition, information that is
untrue or falsely stated, i.e. contains information
about events and phenomena that did not exist
at all or that existed, but the information about
them is not true (incomplete or distorted), is
considered unreliable. Information that is dis-
seminated in violation of this requirement shall
be deemed unreliable (Resolution of the Ple-
num of the Supreme Court of Ukraine On judi-
cial practice in cases of protection of the dignity
and honor of an individual, as well as the busi-
ness reputation of an individual and a legal
entity, 2009). The concept of "reliability" is
a highly evaluative concept, as what is right for
one person may be wrong for another. In addi-
tion, the current legislation of Ukraine does not
define the concept of "reliability". However,
scholars interpret and understand this concept
in different ways. For example, some scientists
define "reliability” as a property of information
that determines the degree of objective, accu-
rate reflection of events and facts that have
taken place; the absence of errors and biased
judgements (Mykytenko, 2016); correspond-
ence to reality; correspondence, adequacy
and identity of the data obtained to the actual
conditions or the property of information that
determines the degree of objective, accurate
reflection of events and facts that have taken
place (Politanskyi, 2013). Therefore, relia-
bility can be understood as a truthful reflec-
tion of reality both on material carriers and in
the oral transmission of information. Reliability
should be an objective category and not depend
on the person's perception of the information,
as well as on the way it is transmitted. Analys-
ing the Supreme Court's ruling, it can be con-
cluded that information that is untrue or falsely
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presented, that is, contains information about
events and phenomena that did not exist at all
or that existed but the information about them
is not true (incomplete or distorted), is con-
sidered unreliable (Resolution of the Plenum
of the Supreme Court of Ukraine On judicial
practice in cases of protection of the dignity
and honor of an individual, as well as the busi-
ness reputation of an individual and a legal
entity, 2009).

3. Regulatory framework for the protec-
tion of disputed, unrecognised or violated
rights

The Civil Code provides a list of ways to pro-
tect a disputed, unrecognised or violated right,
this list is not exhaustive, and the court may
apply other remedies. With regard to protection
against false information that has been commu-
nicated to other people in one way or another,
Article 277 of the Civil Code should be noted.
An individual whose personal non-property
rights have been violated as a result of the dis-
semination of false information about him or her
and/or his or her family members has the right
to respond and to refute such information. The
defendants in a case for the protection of dig-
nity, honour or business reputation are the indi-
vidual or legal entity that disseminated the false
information, as well as the author of the informa-
tion. Refutation of false information means that
the person who disseminated such information
at the request of the person about whom such
information was disseminated must recognise
such information as false in a form identical to
the form or adequate to the form of dissemina-
tion of false information (Resolution of the Ple-
num of the Supreme Court of Ukraine On judi-
cial practice in cases of protection of the dignity
and honor of an individual, as well as the busi-
ness reputation of an individual and a legal
entity, 2009).

Another special remedy is the right to reply
to the person who disseminated false informa-
tion. Nowadays, the Civil Code does not regu-
late the issue of the right to reply to a person,
since more attention is paid to the right to
refute. According to R. Stefanchuk, the right
to reply should be understood as the right
to present one's own point of view regarding
the disseminated information and the circum-
stances of the violated personal non-property
right (Stefanchuk, 2008). The main difference
between the right to refute false information
and the right to reply is that when exercis-
ing the right to reply, a person has the right to
present his or her own point of view on the dis-
seminated information and the circumstances
of the violation of a personal non-property right
without recognising it as false, and that false
information is refuted by the person who dis-
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seminated it, and the reply is given by the per-
son in respect of whom the information was dis-
seminated.

The analysis of the current legislation, in
particular Articles 4, 20 of the Law of Ukraine
"On the Bar and Practice of Law", Article 13
of the Civil Code gives grounds to assert that
an attorney shall not commit acts prohibited by
law, the rules of conduct, the legal services agree-
ment, or violate the rights of other persons. The
attorney may use only those means and meth-
ods of work that are not prohibited by law.
Therefore, if the attorney, while representing
the client, commits a criminal, administrative or
civil offence, the status of an attorney does not
exempt him or her from liability for such vio-
lation. If an attorney-at-law disseminates false
information in the course of his/her practice
of law, even on behalf of the client, he/she shall
be liable under civil law in accordance with
the applicable provisions of law. A lawsuit may
be filed against him/her to refute such informa-
tion (Resolution of the Plenum of the Supreme
Court of Ukraine On judicial practice in
cases of protection of the dignity and honor
of an individual, as well as the business reputa-
tion of an individual and a legal entity, 2009).
According to Article 20 of the Law "On the Bar
and Practice of Law", during the practice of law,
a lawyer has the right to perform any actions
not prohibited by law, the Rules of Professional
Conduct (2019) and the legal aid agreement
necessary for the proper performance of the legal
services agreement. According to para. 15
of Part 1 of Article 23 of the Law "On the Bar
and Practice of Law", the attorney's statements
in the case, including those reflecting the cli-
ent's position, statements in the media, cannot
be the basis for the attorney's liability, if they do
not violate the professional duties of the attor-
ney. In addition, Article 13 of the Civil Code
of Ukraine, Articles 4 and 20 of the Law "On
the Bar and Practice of Law", and Article 7
of the Rules of Professional Conduct stipulate
that, in the course of representation, an attor-
ney shall not commit acts prohibited by law,
the rules of professional conduct, or a legal ser-
vices agreement, nor violate the rights of other
persons. Article 19 of the Rules of Professional
Conduct for Attorneys expressly provides that
an attorney shall not accept the instructions,
if the result desired by a client, or the meth-
ods for achieving it, on which the client insists,
are unlawful, or if the client’s instruction goes
beyond the scope of the attorney’s professional
rights and duties. In cases, if the said circum-
stances are not obvious, the attorney shall give
appropriate clarifications to the client. If under
such circumstances it is still impossible to agree
with the client the modifications in the contents

of the instruction, the attorney shall decline
the conclusion of the agreement with the client.
The advocate shall not, in the course of his or
her practice, resort to means and methods con-
trary to the applicable law or these Rules.

According to Article 25 of the Rules
of Professional Conduct, in the performance
of a client’s instruction an attorney is categor-
ically prohibited to use unlawful and unethical
means, in particular, to encourage witnesses to
give false testimony, to resort to unlawful meth-
ods of pressure on the opposing party or wit-
nesses (threats, blackmailing, etc.), to use his
or her personal connections (or, in some cases,
special status) in order to influence directly
or indirectly the court or another body before
which he or she represents or defends the cli-
ents’ interests, to use information which was
obtained from a former client and the confiden-
tiality of which is protected by law, and to use
other means contrary to the applicable laws or
these Rules. This suggests that an advocate may
use only those means and methods of work that
are not prohibited by law.

4. Conclusions

Therefore, the essence of the practice of law
is to provide professional legal services to cli-
ents with a view to achieving justice exclu-
sively on the basis of legal and morally justi-
fied means. The practice of law in accordance
with the requirements of the law contributes
to: increasing the level of trust in the practice
of law; a positive impact on the level of legal
awareness; and promotes the achievement
of justice exclusively through legal and morally
justified methods. If an attorney-at-law dissem-
inates false information in the course of his/her
practice of law, even on behalf of the client, he/
she shall be liable under civil law in accordance
with the applicable provisions of law. A lawsuit
may be filed against him/her to refute such
information.
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BIIIOBIJAJIBHICTDb AIBOKATA 3A IIOINUPEHHA

HEIPAB/JINBOI IHOOPMAIII]

Awuorauisi. Mema. MeToto cTarTi € BUSHAUEHHS OCOOMMBOCTI BiAMOBIAAIBHOCTI alBOKATA 3a TIONIN-
peHHs1 HelpaBauBoi iHGopmalil. Pezyavmamu. Y cTarTi po3ristHyTo 0cOOJIUBOCTI 3aCTOCYBAHHS BiIIIO-
BiZIaJTBHOCTI /10 aJ[BOKATAa 3a MOIIUPEHHsT HelpaBAnBoi indopmaiiii. Busnaueno, mo KO afiBoKatT IpH
3MiICHEHHI a/IBOKATCHKOI iSITbHOCTI HABITH 32 TOPYYEHHIM JOBIPHUTEJIS MOMIPUB HEJOCTOBIPHY iH(bOP-
Malfifo, TO BiH Ma€ HECTH IIUBIJIBHO-TIPABOBY Bi/INIOBIIAbHICTD BI/IIIOBIZIHO /10 HOPM YNHHOTO 3aKOHOJIaB-
crBa. Jlo HbOro Moske Oy TH Tpe/i IBICHHH 0308 TIPO CIIPOCTYBAaHHST Takoi iHbopmariii. O6rpyHTOBaHO, 110
CYTh aJIBOKATCBHKOI MiSIBHOCTI TOJIATAE Y Ha/laHHI TPOdeciiiHoi MPaBOBOi JOMOMOTH KJII€HTAM i3 MeTOI0
JOCSITHEHHSI CIIPABEIMBOCTI BUKJIIOYHO HA OCHOBI 3aKOHHUX Ta MOPAJIbHO BUIIPaBaHuX 3aco0iB. BusHa-
YeHo, M0 3/ifIcCHeHHsT TPOdeciitHOi aZIBOKATCHKOI /iSITBHOCTI BiIIOBITHO 10 BUMOT 3aKOHY CIPHSIE: Ti/-
BUIIEHHIO PiBHS JOBIPH /10 a7IBOKATCHKOI [IiSTTBHOCTI; TO3UTUBHOMY BILJTMBY Ha PiBeHb ITPABOCBIIOMOCTI;
CIIPUSIE IOCATHEHHIO CIIPABEJIMBOCTI BUKJIIOYHO HA OCHOBI 3aKOHHUX Ta MOPaJIbHO BUITPAB/IAHUX METO/LIB.
Harouonreno, 1o B ct. 19 TIpaBu aiBOKaTCHKOI €THKH MPSIMO TTepeIGaueHo, 10 ajiBOKATy 3a00POHAECTHCS
npuiiMaTi JOPYUEHHs, SIKIIO PE3YJIbTaT, IKOro Oaskae KIieHT, ab0 3aco0U 10T JOCSTHEHH ST, HA SIKUX KJli-
€HT HAIOJIATAE, € TPOTUIPABHUMH, a0 AKIIO AOPYUEHHs KII€HTa BUXOAUTD 32 MEXKi mpodeciiiiux mpas
i 0608 s13KIB ajBOKaTa. Y BUIAJKAX, SKIIO 3a3HaYeHi 0GCTABUHY He € OYEBHIHUMHE, AJIBOKAT M€ Haja-
TU BIANOBIAHI O3 ACHEHHS Kii€HTY. SIKINO 3 TAKUX OOCTABUH HE BJAETHCS Y3TOAMTU 3 KJIIEHTOM 3MiHY
3MICTY ZI0pPYYEHHS, aflBOKAT 30008’ A3aHII BIIMOBUTHCD BiJl YKJIaI€HHS JOTOBOPY 3 KIIEHTOM. AZIBOKAT He
Ma€ Tmpasa B CBOIil mpodeciithiil AiATbHOCTI BAaBaTHCS 10 3ac06iB Ta METO/IB, sIKi CyMepeyaTh YHHHOMY
3aKOHOJABCTBY ab0 BKazaHuM [IpaBusam. Bucnoexu. 3po6iieHO BUCHOBOK, 110 a[[BOKATCHKA JisLIbHICTh
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MOJISITAE y HaJaHHi mpodeciiiHoi mpaBoBOi JOMOMOTH KJTi€HTAM i3 METOIO JIOCSITHEHHS CIIPABEIUBOCTI
BUKJIIOYHO Ha OCHOBI 3aKOHHMX Ta MOPAJIbHO BUIIpaBIaHnX 3aco0iB. 3ailicients mpodeciitinoi agBokar-
CBKOI JIISITTBHOCTI BIAIOBIZIHO /10 BUMOT 3aKOHY Ma€ IIiIBUIYBAaTH PiBeHb JIOBIPHU /10 a/[BOKATCHKOI isl/Ib-
HOCTi, CIPUSITH MO3UTUBHOMY BILJINBY Ha PiBEHb MPABOCBiIOMOCTI, IOCSATHEHHIO CITPABE/IITUBOCTI BUKJIIOY-
HO Ha OCHOBI 3aKOHHUX Ta MOPAJbHO BUTIPABAHUX METOIIB. JKIIO aIBOKAT P 3/1iiCHEHH] a/[BOKATCHKO1
JSJIBHOCTI, HABITD 3a IOPYYEHHSM J0BIPUTEJIS, 3/[IICHUB MOIIMPEHHS HEAOCTOBIPHOI iH(opMaltii, To BiH
Ma€ HeCTH IMBiIbHO-TIPABOBY Bi/IMOBiIaIbHICTh BiIMOBIZHO 10 HOPM YMHHOTO 3aKOHOAABCTBA. /[0 HbOTO
Moke OyTH Ipe/l IBJIEHMIT 0308 PO CIIPOCTYBaHHSI TaKoi iHpopMartil.

KoiouoBi cioBa: ajiBoKaTchKa Jis/IbHICTD, a/[BOKAT, BEPXOBEHCTBO TIPABa, Bi/IOBIIA/IbHICTD, IOTOBIp,
KJII€HT, TTpaBa, 000B’A3KM.
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