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THE CONCEPT AND CLASSIFICATION

OF GUARANTEES PROTECTING LABOUR RIGHTS
OF EMPLOYEES IN ATYPICAL FORMS

OF EMPLOYMENT

Abstract. Purpose. The purpose of the article is to define the concept and classify the guarantees
protecting labour rights of employees when using atypical forms of employment. Results. Relying on
the analysis of scientific views of scholars on the essence of the concept of "guarantees”, the article offers
the author's definition of "guarantees protecting labour rights of employees when using atypical forms
of employment". An emphasis is placed on the diversity of the relevant guarantees, and on this basis, it is
proposed to divide the latter into: legal (juridical); economic; social; procedural and political guarantees.
It is noted that legal guarantees in labour law should be classified according to the following criteria:
a) legal force — constitutional, international and sectoral; b) the degree of specificity — universal (covering
all labour rights) and special (covering the implementation of a specific labour right); ¢) the scope —
general (ensuring labour rights of all employees regardless of legal status) and additional (provided for
a certain category of employees by gender, age, health status, etc.); d) the form of expression of legal
guarantees — guarantees-permissions, guarantees-obligations, guarantees-prohibitions, guarantees-
restrictions; ) the nature of the impact — guarantees-sanctions, guarantees-recommendations, alternative
guarantees. Conclusions. It is concluded that guarantees protecting labour rights of employees when
using atypical forms of employment should be most appropriately classified into: a) legal (juridical)
guarantees, which are a set of legal conditions and means by which social relations in the field under study
are regulated and ordered; b) economic guarantees are activities aimed at ensuring economic and financial
rights and interests of employees; ¢) social guarantees aimed at implementing social measures in relation
to this category of employees; d) procedural guarantees are activities aimed at protecting the rights
of employees in court or out of court; ) political guarantees are state activities aimed at ensuring the rights
and freedoms of citizens in general and in the field of labour in particular; and f) organisational guarantees.

Key words: guarantees, classification, protection, labour rights, employees, atypical forms
of employment.

1. Introduction

The active wuse of atypical forms
of employment in recent years necessitates
the construction of a system of guarantees
protecting the labour rights of the relevant
category of employees. In general, guarantees
are the main goal of the state, and the state is
the guarantor of human rights and freedoms.
The law secures the rights and freedoms of every
individual and, by regulating human relations,
prevents their violation. However, it defines
the role of the law as a guarantor only through
the prism of the use or application of the force
of punishment. To date, the legislator has
developed a broad system of guarantees to
protect the rights of employees, including
those who work in atypical employment.
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However, the fact that there are a number
of theoretical problems in this field should
be noted as a drawback, in particular,
the concept of guarantees protecting labour
rights of employees when using atypical forms
of employment, as well as their classification, is
not defined.

The problem of protection of labour
rights of employees when using atypical
forms of employment has been considered
in the scientific works by Yu.Yu. Ivchuk,
T.M. Zavorotchenko, I.V. Zub, V.V. Pavchuk,
V.H. Rotan, V.M. Sloma, O.Ye. Sonin,
I.M. Shopina, L. Yatskevych and many others.

However, despite a considerable number
of scientific achievements, comprehensive
scientific  research on  the  definition
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and classification of guarantees is not available
in the scientific literature protecting labour
rights of employees when using atypical forms
of employment.

That is why the purpose of the article is to
define the concept and classify the guarantees
protecting labour rights of employees when
using atypical forms of employment.

2. The content of the concept
of "guarantees" in determining the rights
of employees when using atypical forms
of employment

The concept of guarantees is actively used in
many sectorsof publiclife, which hasled toalarge
number of approaches to its interpretation, in
particular, in the legal literature. According
to O.P. Rudnytska, guarantees are a socio-
political and legal phenomenon characterised
by three components: 1) cognitive, enabling
to reveal substantive theoretical knowledge
about the object of their influence, to obtain
practical knowledge about the social and legal
policy of the state; 2) ideological, used by
the political authorities as a means of promoting
democratic  ideas  within the country
and abroad; 3) practical, which is recognised as
an instrument of jurisprudence, a prerequisite
for satisfaction of social benefits of an individual.
Therefore, the author defines guarantees as:
a system of socio-economic, political, legal,
organisational prerequisites, conditions, means
and methods which create opportunities
for an individual to exercise his/her rights,
freedoms and interests (Rudnytska, 2011).

In the theory of law, according to
O. Chernetska, guarantees are understood as
asystem of conditions and means by which the full
and effective functioning of a particular institution
is ensured due to the specific features of social
development. The purpose of these guarantees is
precisely to create the most favourable conditions
for the actual implementation and unhindered
exercise of their powers by public authorities
and local self-government bodies, as well as their
officials. Guarantees are also aimed at eliminating
possible causes and obstacles to incomplete
or improper performance of their functions
and powers (Chernetska, 2006). V. Sirenko defines
guarantees as a set of objective and subjective
factors aimed at ensuring the exercise of human
rights, freedoms and obligations, eliminating
possible causes and conditions for their incomplete
or improper exercise, and protecting them from
all violations. In the socio-legal mechanism for
the exercise of rights and obligations, they play
a supporting role and thus differ from the actual
implementation. He divides all guarantees into
general and special (legal) ones (Sirenko,
1983). The legal guarantees V. Sirenko proposes
to include the following: a) constitutional

control and supervision; b) means of protection
and defence; c¢) liability of persons guilty
of committing violations of rights and freedoms;
d) procedural forms of their protection,
e) prevention of violations and prevention
of violations of rights and freedoms (Sirenko,
1983).

In a broad sense, according to B.1. Stakhura,
guarantees are best understood as the entirety
of objective and subjective factors aimed
at full realisation and comprehensive protection
of the rights and freedoms of citizens,
elimination of causes and conditions for their
improper exercise and protection against
violations. By establishing the content and scope
of human rights and freedoms, the state assumes
the guarantee of compliance with these
guidelines. Moreover, given that the exercise
oftherightsand freedoms of citizensisinevitably
associated with the need to apply measures
of procedural coercion, the state is forced to
develop an effective mechanism that limits
the claims of public authorities to undivided
dominance in the field of regulation of relations
with the population. In this regard, guarantees
can be seen as a system of conditions, means
and methods that ensure equal opportunities
for the identification, acquisition and exercise
of rights and freedoms (Stakhura, 2016).

Therefore, the guarantees protecting labour
rights of employees when using atypical forms
of employment are a set of legally defined
conditions, tools and means used by the state,
employer and employees themselves to ensure
the actual exercise of their rights, freedoms
and interests in the relevant field. These
guarantees are broad in nature and content,
and therefore it is advisable to classify them.
A logically correct, scientifically sound
classification allows to reflect the regularities
of development of the classified objects, to find
out their interrelationships and gives grounds
for generalising conclusions and proposals.
Since any classification is not only a means
of systematisation, but also a prerequisite for
scientific analysis of the object under study, it
should be based on the most essential features -
classification criteria of an objective nature that
help to organise the material in accordance with
its internal relations (Shtanko, 2009).

3. Classification of guarantees in
determining the rights of employees when
using atypical forms of employment

In her research, H.V. Tolhachova came
to the conclusion that the most common
classification of guarantees in the legal
literature is based on their practical application,
namely, on: general, which cover the entirety
of objective and subjective factors aimed
at ensuring the realisation of human rights
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and freedoms, their protection and restoration
in case of violation; special, which are defined as
asystem of legal means that facilitate the process
of realisation, protection and restoration
of rights and freedoms of participants in
the legal relations, their content is to make both
human rights and their protection mandatory
in the state power context (Tolkachova, 2015).
Consequently, the author believes that general
guarantees are classified by the scope of social
relations into: a) political - the basic principles
of the state system, which include the principle
of democracy; the principle of state sovereignty,
which provides for the supremacy, autonomy,
independence, completeness and indivisibility
of state power; distribution of power between
independent and interrelated branches of state
power — legislative, executive and judicial;
political pluralism, etc; b) socio-economic —
a set of relations and interconnections of a free
civil society and the unity of socio-economic
space; c¢) organisational and legal -
organisational activities of state bodies and non-
governmental organisations to ensure, protect
and defend human rights and freedoms as
provided for by law; d) ideological (spiritual
and moral) — manifested in the general
recognition and perception of universal
humanistic values, ideas of a democratic, law-
based social state and civil society, the rule
of law and social justice (Tolkachova, 2015).

PM. Rabinovych and M.I. Khavroniuk
classify guarantees of the implementation
of constitutional rights and freedoms into
general social guarantees and legal guarantees
(Rabinovych, Khavroniuk, 2004). General
social guarantees are classified into ideological,
political, economic, social, and organisational.
Legal guarantees are classified according
to the following criteria: 1) depending on
the content: a) material; b) procedural;
c)organisational;2)dependingonthelegalstatus:
a) international and national; b) constitutional
and sectoral guarantees; c¢) other legal
guarantees; 3) by the criterion of the main
guarantor: a) state guarantees; b) international
guarantees; ¢) guarantees provided by the state
with the participation of relevant associations
of citizens; d) guarantees provided by the state
with the participation of citizens themselves.
The special (protective) rights-guarantees
include constitutional guarantees provided for
in Articles 55-63 of the Constitution of Ukraine
(Rabinovych, Khavroniuk, 2004).

In general, legal guarantees can be
classified according to the following criteria:
1) by actors: parliamentary; presidential;
judicial; administrative; 2) by the nature
of legal activities: law-making guarantees,
the main content thereofbeing the constitutional
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consolidation of the legal status of actors
and the determination of means of influence
on violators; law-explanatory guarantees
provide access to information to actors on
the content of their rights and freedoms; law
application guarantees create conditions for
the exercise of rights, observance of prohibitions
and fulfilment of obligations as a means
of guaranteeingrights; 3) by areas: constitutional
guarantees, which have the highest legal
force, are the basis of legal guarantees aimed
at protecting the Constitution of Ukraine
and theinstitutions provided for by it; procedural
guarantees that ensure the process of exercising
the rights of parties and protect their interests
in the process of performing legally significant
actions; 4) by content: regulatory guarantees,
which are defined as provisions and principles
regarding the inalienability, inviolability,
inexhaustibility, and equality of human rights
and freedoms; organisational guarantees,
which are characterised as the status of special
entities that facilitate the exercise of rights;
5) by status: preventive guarantees, facilitating
the prevention of violations of subjective rights
and failure to fulfil legal obligations; protective
guarantees, providing for the possibility
of fixing measures of influence in case
of violations of rights guaranteed by the state;
punitive guarantees, that is, the real possibility
of applying coercive measures to violators on
behalf of the state; 6) by the nature in general:
development and consistency of the provisions
enshrining human rights; an effective system
of supervision over the observance of human
rights and freedoms; availability of measures
to ensure the restoration of the violated
right. The purpose of the above guarantees is
to ensure the conditions most favourable to
the exercise of the rights and freedoms granted
by the Constitution, as well as their effective
protection (Bobrovnyk, 1999; Kuzmenko,
2014).

In his research, S.M. Bortnyk proposes to
classify legal guarantees of police activities as
follows: 1) by the presence of a direct connection
with the principles of the National Police: (a)
apolice officer is a representative of the state; (b)
legality of activities; (c) restriction of access to
information on certain aspects of police activities;
2) depending on their scope: (a) general
legal (legality; improvement of legislation,
its completeness and indisputability, etc.);
(b) intersectoral (protection of police officers
from interference with their professional
activities; protection against unlawful attacks
on life and health of police officers (their family
members, persons dismissed from service) in
connection with the performance of professional
duties; establishment of special measures of state
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protection; legislative consolidation of specifics
of legal liability for offences against police
officers (their family members) (c) sectoral
(establishment of powers exclusively by law;
special procedure for purchasing means of self-
defence; restrictions on subordination of police
officers); 3) labour guarantees ( specific working
hours and rest periods of police officers, their
financial and pension provision) (Bortnyk,
2017).

Researchers of the scientific issue of legal
guarantees in labour law classify the latter
according to the following criteria: a) legal
force — constitutional, international and sec-
toral; b) degree of specificity — universal (relat-
ing to all labour rights) and special (relating to
ensuring the implementation of a specific labour
right); B) the scope of action — general (ensur-
ing labour rights of all employees regardless
of their legal status) and additional (provided
for a certain category of employees by gender,
age, health status, etc.); d) the form of expres-
sion of legal guarantees — guarantees-permis-
sions, guarantees-obligations, guarantees-pro-

hibitions, guarantees-restrictions; e) the nature
of influence — guarantees-sanctions, guaran-
tees-recommendations, alternative guarantees
(Sytnytska, 2009).

4. Conclusions

Therefore, the scientific research enables
us to state that guarantees protecting labour
rights of employees when using atypical forms
of employment should be most appropriately
classified into: a) legal (juridical) guarantees,
which are a set of legal conditions and means
by which social relations in the field under
study are regulated and ordered; b) economic
guarantees are activities aimed at ensuring
economic and financial rights and interests
of employees; ¢) social guarantees aimed
at implementing social measures in relation
to this category of employees; d) procedural
guarantees are activities aimed at protecting
the rights of employees in court or out of court;
e) political guarantees are state activities aimed
at ensuring the rights and freedoms of citizens
in general and in the field of labour in particular;
and f) organisational guarantees.
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IIOHATTS TA KJIACUDIKAIIS TAPAHTII 3AXUCTY TPY/IOBUX IIPAB
HAVIMAHUX NPAIIIBHUKIB TP BUKOPUCTAHHI HETUIIOBUX
®OPM 3ANHATOCTI

Anorauis. Mema. MeToio cTaTTi € BASHAUYUTHU MOHATTS Ta 3/ HCHNTY KIacuDiKalliio rapaHTiil 3axucry
TPYJIOBUX MPaB HAWMAHUX MPAI[iBHUKIB IPU BUKOPUCTAHHI HETUIIOBUX (opM 3aitHaTocTi. Pe3yavmamu.
Y cratTi, criupaourch Ha aHaJi3 HAYKOBHUX MOTJISI/IIB BUCHUX CTOCOBHO CYTHOCTI TIOHSITTS <TapaHTii»,
3aIPOIIOHOBAHO ABTOPChbKE BU3HAUEHHS <«TapaHTill 3aXUCTy TPYJIOBUX NpPaB HaliMaHUX IPalliBHUKIB
[PV BUKOPUCTAHHI HETHMOBUX (HOPM 3ailHITOCTI». AKIIEHTOBAHO yBary Ha 6araTOMaHiTHOCTI BiZMOBi-
HUX TapaHTill, Ha OCHOBI YOTO OCTaHHI 3aIPOTIOHOBAHO TOIMUTI Ha: MPaBoBi (IOPUANYHI); eKOHOMIUHI;
colliaJIbHi; IpoliecyasbHi Ta moJiTuyHi rapanTii. Harosoreno, 1o opuainydHi rapanTii y TpyA0BoMYy Ipa-
Bi JIOIJIbHO KJIacu(iKyBaTH 32 TAKIMU KPUTEPISIMU: a) IOPUANYHA CUJIA — KOHCTUTYIIIIHI, MisKHAPO/IHI
Ta rajsysesi; 6) CTYIiHb KOHKPETH3allil — YHIBepCaIbHI (CTOCYIOThCS YCIX TPYAOBUX HPAB) Ta ClEliaabHi
(cTocyioThes 3abe3nedeHHs peasizaliii KOHKPETHOTO TPYAOBOTO MpaBa); B) cdepa /ii — 3aranbhi (3a6e3-
TeYeHHsT TPYAOBUX MPaB yCixX MPalliBHUKIB He3aIesKHO Bijl TPAaBOBOTO CTAaTyCy) Ta JOAaTKOBI (mepenba-
JeHi /U151 TIEBHOT KaTeropii mparliBHUKIB 3a CTATTIO, BIKOM, CTAHOM 37I0POB’sl TOIO); T') (hopMa BUPAKEHHST
IOPUANYHUX TAPAHTIN — TapaHTii-I03BOJIM, TapaHTii-000B A3KM, TapaHTii-3a60pOHH, rapaHTii-00MeKeHH ST,
1) XapakTep BIUIUBY — TapaHTii-CaHKIIii, rapaHTii-peKoMeH/Iallii, aapTepHaTuBHI rapanTii. Bucnoexu.
3po0JIeHO BUCHOBOK, 1[0 TapaHTii 3aXUCTy TPYAOBUX HPAB HAlIMaHUX IIPALiBHUKIB IIPU BUKOPUCTAHHI
HEeTUIOBUX (POPM 3alHATOCTI HAKOILIBII AOMINBHO TOALMUTH Ha: a) MpaBoBi (IOPUAMYHI) rapaHTii, sSKi
PEJICTABIISIIOTH COO0I0 CYKYITHICTD IIPABOBIX YMOB Ta 3aC00IB 3a JI0IIOMOT0I0 SIKUX PETYJIOIOTHCS T YTI0-
PSAIKOBYIOTBCSI CYCIIIBHI BIIHOCUHY Y AOCTIKYBaHiil cdepi; 6) rapaHTii eKOHOMIUHI — 1€ JisLIbHICTh
crpsiMoBaHa Ha 3abe3IeueHnst eKOHOMIYHKX Ta (PIHAHCOBKX MPaB Ta iHTepeciB NPaIliBHUKIB; B) COlliaabHi
TapaHTii, MO CIPsIMOBAHI HA Peasi3aliio 3aX0/[iB COIaJbHOTO XapaKTepy 10 BiJIHONIEHHIO /10 BKa3aHOi
KaTeropii MpaIliBHNUKIB; T') TIPOIIeCYaIbHI TapaHTil — AiSIbHICTD MO0 3aXHICTY TIPaB MPAIiBHUKIB ¥ Cy/I0-
BOMY 4M T103aCyJIOBOMY HOPSI/IKY; T) HOJITUYHI — FapaHTii, siKi HOJSATaloTh Y AisSJIBHOCTI IepsKaBy 1010
3abe3MedeH st mpas 1 cBOOO/ TPOMA/ISTH B3arasi Ta y cdepi mpaiti, 30KpeMa; Ta /1) OpraHisartiiimi.

Kmouogi cioBa: rapantii, kaacudikariis, 3aXuct, TpyJoBi 1paBa, HaliMaHi IPaIliBHUKH, HETHUIOBI
opmu 3aiHATOCTI.

14



