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PROBLEMS OF SECURITY IN THE FIELD
OF ENVIRONMENTAL PROTECTION IN UKRAINE

Abstract. Purpose. The purpose of the article is to identify the problems of ensuring security in
the field of environmental protection. Results. The article considers the existing problems and the current
state of the environment in Ukraine. The author emphasises the main principles of the state environmental
policy in Ukraine. It has been determined that the root causes of environmental problems in Ukraine are
the subordination of environmental priorities to economic expediency; failure to consider environmental
impacts in legal regulations; predominance of resource- and energy-intensive industries in the economic
structure with a mostly negative impact on the environment, which is significantly exacerbated by
the lack of regulatory framework in the transition to market conditions; physical and moral depreciation
of fixed assets in all sectors of the national economy; inefficient system of public administration
in the field of environmental protection and regulating the use of natural resources, in particular,
the lack of coordination between central and local executive authorities and local self-government bodies,
the unsatisfactory state of the state environmental monitoring system, etc. The development of scientific
and technological progress and, as a result, the increased anthropogenic pressure on the environment have
led to a change in the focus and manner in which criminal offences against the environment are manifested.
The current environmental situation in Ukraine is largely due to the existence of large-scale environmental
crime. The article reveals that today, Ukraine is facing one of the largest environmental disasters as
a result of the war, which has a devastating impact on the environment and health of the Ukrainian
people. Conclusions. It is concluded that the goal of the state environmental policy is to achieve a good
state of the environment by introducing an ecosystem approach to all areas of social and economic
development of Ukraine in order to ensure the constitutional right of every citizen of Ukraine to a clean
and safe environment, implementing balanced nature management and preserving and restoring natural
ecosystems. The main principles of environmental policy include: preserving a state of the climate system
that will prevent an increase in risks to human health and well-being and the environment; promoting
balanced development by achieving a balance of development components, focusing on the priorities
of balanced (sustainable) development; preventing natural and man-made emergencies, which involves
analysing and forecasting environmental risks based on the results of strategic environmental assessment,
environmental impact assessment, and comprehensive environmental monitoring; ensuring environmental
safety and maintaining environmental balance in Ukraine, etc.

Key words: environment, war, state environmental policy, ecology, natural environment, counteraction.

1. Introduction

Assessing  the  existing  problems
and the current state of the environment in
Ukraine, it should be noted that in the modern
world there are a number of global issues that
affect not only the interests of individual states
but also the entire world and may even pose
a threat to human existence. These include
environmental issues, including pollution
of the environment and all its components,
including atmospheric air. For example,
hazardous substances released into the Earth's
atmosphere have a significant impact on people's
lives, deteriorating their quality, causing various

© M. Romaniuk, 2023

diseases and reducing overall life expectancy. In
most cases, air pollution is anthropogenic in
nature and, therefore, can be addressed to reduce
its volume. For this reason, the most dangerous
acts against the environment, including air
pollution, are criminalised in many countries
around the world. Preventing such acts requires
a wide range of human actions. In this regard,
one of the most important areas of state
activities is the prevention of crime, including in
the field of the environment. In order to increase
the effectiveness of preventive activities, it is
extremely important to conduct theoretical
developments in the prevention of criminal
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offences. Moreover, it is imperative to consider
the provisions of existing legal regulations
and law enforcement practice. Comprehensive
studies of certain types of crime enable to
examine the deterministic complex of relevant
offences, conduct criminological analysis and,
based on their results, develop new or improve
existing means of preventing criminal offences.
The following scholars have made
a significant contribution to the study
of this issue: O.K. Halytska, O.0. Dudorov,
L.H. Kozliuk, R.O. Movchan, H.S. Polishchuk,
O.1. Revenko, O.V. Tkachenko, O.0O. Cheremis,
N.S. Shevchenko, A.M. Shulha and others.
2. Principles of environmental protection
The processes of globalisation
and social transformation have increased
the priority of environmental protection and,
therefore, require Ukraine to take urgent meas-
ures. For a long time, the country's economic
development has been accompanied by unbal-
anced exploitation of natural resources and low
priority for environmental protection, which
made it impossible to achieve balanced (sus-
tainable) development (Shulha, 2023, p. 32).
According to the Law of Ukraine "On Basic
Principles (Strategy) of the State Environmental
Policy of Ukraine until 2030", it is possible to
identify what hasled to environmental problems
in Ukraine at present, namely the subordination
of environmental priorities to economic
expediency; failure to consider environmental
impacts in legal regulations in particular in
decisions of the Cabinet of Ministers of Ukraine
and other executive authorities; predominance
of resource- and energy-intensive industries in
the economic structure with a mostly negative
impactontheenvironment, whichissignificantly
exacerbated by the lack of regulatory framework
in the transition to market conditions; physical
and moral depreciation of fixed assets in all
sectors of the national economy; inefficient
system of public administration in the field
of environmental protection and regulating
the use of natural resources, in particular,
the lack of coordination between central
and local executive authorities and local
self-government bodies, the unsatisfactory
state of the state environmental monitoring
system; low level of public understanding
of  environmental protection  priorities
and the benefits of balanced (sustainable)
development,imperfect system of environmental
education and awareness; unsatisfactory level
of compliance with environmental legislation
and environmental rights and obligations
of citizens; inadequate control over compliance
with environmental legislation and failure
to ensure inevitable liability for its violation;
insufficient funding from the state and local

6

budgets for environmental protection measures,
and funding of such measures on a residual basis
(Shevchenko, 2023).

Air pollution is one of the most pressing
environmental issues in Ukraine. Despite
a certain decline in production in Ukraine,
the level of air pollution in large cities
and industrial regions remains consistently
high. Enterprises in the mining and processing
industry, heat and power generation, and motor
vehicles are the main air pollutants and sources
of greenhouse gas emissions in Ukraine.
It has been found that, in fact, two-thirds
of the country's population live in areas where
the state of the atmospheric air does not meet
hygiene standards, which affects the overall
morbidity of the population (Law of Ukraine
On the Basic Principles (Strategy) of the State
Environmental Policy of Ukraine for the Period
until 2030, 2019, pp. 73-74).

The main reasons for the unsatisfactory
state of atmospheric air quality in settlements
and the concentration of greenhouse gases
in the atmosphere are non-compliance
with environmental legislation by business
entities and the slow pace of implementation
of the latest technologies. In order to improve
air quality and strengthen the response to
theeffectsof climate change and achieve the goals
of sustainable low-carbon development of all
sectors of the economy, Ukraine shall ensure
the implementation of ratified international
instruments on combating climate change
and improving air quality.

Ukraine is one of the least water-supplied
countries in Europe, and its water use is
largely unsustainable. Toxic, microbiological
and biogenic pollution is causing a deterioration
in the ecological state of river basins, as
well as coastal waters and territorial waters
of the Black and Azov Seas. It should be
noted that the condition of the Black Sea
estuaries, most of which belong to the nature
reserve fund and are unique recreational
resources, is particularly  unsatisfactory.
In many regions, Ukraine's groundwater
does not meet the established requirements
for water supply sources, primarily due to
anthropogenic pollution, and its intensive use
leads to the depletion of groundwater horizons
(Movchan, Dudorov, 2020, pp. 127-128).

The main sources of water pollution include
discharges from industrial facilities, inadequate
water disposal infrastructure and treatment
facilities, non-compliance with water protection
zones, and the washing away and drainage
of toxic substances from agricultural land.
The main substances that cause pollution
include heavy metal compounds, nitrogen
and phosphorus compounds, oil products,
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phenols, sulphates, and surfactants. Recently,
pollution by medical waste and microplastics
has been increasing and is currently
uncontrolled. Water pollution leads to
various diseases of the population, a decrease
in the overall resistance of the body and, as
a result, an increase in the overall morbidity
rate, including infectious and cancerous diseases
(Polishchuk, 2006, pp. 132-133).

The main reasons for the problems in
the forestry sector are the imperfection
of the forestry management and development
system, the lack of legal and economic
mechanisms to encourage the introduction
of environmentally friendly technologies,
the imperfection of the tax base, and the unclear
legal status of the land under shelterbelts.

Another environmental problem in Ukraine
is the significant amount of waste accumulated
in Ukraine and the lack of effective measures
aimed at preventing its generation, recycling,
utilisation, disposal and environmentally safe
disposal, which deepen the environmental crisis
and become a hindrance to the development
of the national economy. Significant resource
potential is lost, while the already unfavourable
environmental situation is worsening. The
lack of effective control leads to the massive
creation of unauthorised landfills and numerous
violations of the law in the management
of hazardous waste. In the absence of separate
collection of household waste, the problem
of managing hazardous waste contained in
household waste is practically not solved
(Halytska, 2019, pp. 157-158).

The priorities of public policy on
biological safety and biological protection are
the implementation of systemic measures to
create and effectively function the national
system of biological safety and biological
protection, counteract bioterrorism, and protect
the population from uncontrolled and illegal
spread of genetically modified organisms,
The priorities of public policy on biological
security and biological protection are to
implement systemic measures to create
and effectively function the national system
of biological security and biological protection,
counteract bioterrorism, protect the population
from  uncontrolled and illegal spread
of genetically modified organisms, and preserve
the environment safe for human health, create
a system of early detection and rapid response
to the spread of pathogens of particularly
dangerous diseases and those of international
importance, as well as improve the material
and technical condition of laboratories,
institutions and facilities that diagnose
infectious diseases, monitor the circulation
of infectious diseases in the human environment,

involved in the system of indication of biological
pathogenic agents, determine the quantitative
and qualitative content of genetically modified
organisms in plant and animal products working
with pathogens of particularly dangerous
infectious diseases, determining their impact
on the environment, including biodiversity, in
view of risks to human health; create a system
of rapid response to bioterrorism (Shevchenko
2022, pp. 257-258).

Obviously, the fact that in 2022 the world
is facing one of the biggest environmental
disasters as a result of the ongoing war in
Ukraine cannot be avoided. The conflict,
which began in 2014, has had a devastating
impact on the environment and the health
of the Ukrainian people. In particular, air, water
and soil pollution has become one of the most
important environmental problems in Ukraine
during the war. The constant bombardment
and shelling of cities and towns has resulted in
the release of large quantities of toxic chemicals
into the environment. These chemicals have
contaminated the soil, water sources and air,
causing a number of health problems for the local
population, including respiratory diseases, skin
irritation and various types of cancer (Turlova,
2018, pp. 85-86).

It is emphasised that another serious envi-
ronmental problem in Ukraine during the war
is the destruction of forests and wildlife habi-
tats. The constant bombardment and shelling
of forests caused significant damage to the eco-
system, and many species of plants and animals
have been forced to leave their homes. This has
had a significant impact on the biodiversity
of the region, as well as affected the livelihoods
of local communities that depend on the forest
for food, fuel and other resources.

3. State of security in the
of environmental protection

The war also caused significant damage to
Ukraine's infrastructure, including factories,
power plants and oil refineries. This has led
to spills and leaks of hazardous materials such
as oil, chemicals and radioactive substances
into the environment. This has led to further
air, water, and soil pollution, causing long-
term health and environmental problems for
the population of Ukraine (Shevchenko, 2023,
pp. 179-180).

In addition to the damage caused by the war,
the ongoing conflict has also hampered efforts
to address environmental issues in the regions.
The lack of stability and security has made it
difficult for environmental organisations to
access areas of concern, and the limited resources
available for environmental protection have
been redirected to other needs, such as health
and food security.

field
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Despite these challenges, Ukraine continues
to make efforts to address environmental issues.
International organisations, such as the United
Nations Environment Programme, work to sup-
port the country in cleaning up contaminated
areas and restoring damaged ecosystems. In addi-
tion, the Ukrainian government is taking steps
to improve environmental protection, including
adopting new laws and increasing funding for
environmental initiatives (Kozliuk, 2019, p. 367).

Therefore, the war in Ukraine has had
a devastating impact on the environment
and the health of the Ukrainian people.
Despite the challenges, efforts are being
made to address the environmental problems
caused by the conflict, and it is important that
the international community continues to
support these efforts to ensure a sustainable
future for the country and its people (Cheremis,
2021, pp. 132-133).

4. Conclusions

Therefore, the goal of the state
environmental policy is to achieve a good state
of the environment by introducing an ecosystem
approach to all areas of social and economic
development of Ukraine in order to ensure
theconstitutionalrightofeverycitizenof Ukraine
to a clean and safe environment, implementing
balanced nature management and preserving
and restoring natural ecosystems. The main
principles of environmental policy include:
preserving a state of the climate system that
will prevent an increase in risks to human
health and well-being and the environment;
promoting balanced development by achieving
a balance of development components, focusing
on the priorities of balanced (sustainable)
development; preventing natural and man-
made emergencies, which involves analysing
and forecasting environmental risks based
on the results of strategic environmental
assessment, environmental impact assessment,
and comprehensive environmental monitoring;
ensuring environmental safety and maintaining
environmental balance in Ukraine, etc. The
implementation of the principles of the state
environmental policy is based on the principles
ofopenness,accountability,and publicityofpublic
authorities; public participation in shaping
state policy; observance of environmental rights
of citizens; encouragement of environmentally
responsible business and environmentally
conscious behaviour of citizens; prevention
of environmental damage; international
cooperation and European integration.

The article reveals that today, Ukraine is
facing one of the largest environmental disasters
as a result of the war, which has a devastating
impact on the environment and health
of the Ukrainian people. In particular, one
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of the most important environmental problems
in Ukraine during the war was air, water
and soil pollution. The constant bombardment
and shelling of cities and towns resulted in
the release of large amounts of toxic chemicals
into the environment. These chemicals have
contaminated soil, water and air sources,
causing a number of health problems for the local
population, including respiratory diseases, skin
irritation and various types of cancer.
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ITPOBJIEMU 3ABE3IIEYEHHS BE3IIEK
Y COEPI OXOPOHU JOBKIJLJIA B YKPAIHI

Auoranis. Mema. Meroio crarti € 3'sicyaru npobiemu 3abesiederts Oesnekn y cdepi oxopo-
HU JOBKULISA. Pesynvmamu. Y craTTi PO3LJSIAIOTHCS ICHYI0Ul TPOOJIEMH Ta CyJacHUN CTaH JOBKIIs
B Ykpaini. Harosonyerbcst Ha 0CHOBHUX 3acafiaX [Iep:KaBHOI €KOJIOTIYHOT O THKY YKpainu. Busnavyeno,
10 [EPUIONIPUYMHAMYU €KOJIONUHMX 1pobJieM B YKpaiHi € HiAIOPsAAKOBaHICTh eKOJIOTIYHUX IPIOPUTETIB
€KOHOMIYHIIT IOI[IIbHOCT]; HeBPAXyBaHHS HACJI/IKIB /LTSI IOBKIIISL Y 3aKOHOIABUNX Ta HOPMATHBHO-TIPa-
BOBUX aKTaX; IIEPEBAKAHHS PECYPCO- Ta EHEPrOEMHUX rajly3eil y CTPYKTYPi €KOHOMIKH i3 3/1e611bIIoro
HeraTHBHUM BIJIMBOM Ha JIOBKIJIJISA, 1110 3HAYHO MOCUJIIOETHCS YePe3 HEBPEryJIbOBaHICTh 3aKOHO/IABCTBA
IIPY TIePeXO/ii 10 PUHKOBUX YMOB TOCIO/IAPIOBaHHS; (hi3nuHe Ta MOPAJIbHE 3HOIIEHHS OCHOBHUX (DOH/IIB
y BCiX rajy3sx HalliOHaJIbHOI eKOHOMIKY; Hee(peKTUBHA CUCTEMA JIEPIKABHOTO YIPABIiHHS Y cepi 0X0-
POHHU HABKOJIMIIHBOTO IIPUPOJHOTO CEPEIOBUIIA Ta PETYIIOBAHHS BUKOPUCTAHHS TIPUPOHUX PECYPCIB,
30KpeMa Hey3TO/IKEeHICTD /il eHTPATbHUX 1 MiCI[eBUX OpPTaHiB BUKOHABUOI BJIA/IN Ta OPTaHiB MiCII€BOTO
CaMOBDSI/LyBaHHS, HE3a/I0BIJIBHUIT CTAH CUCTEMH JIEP;KAaBHOTO MOHITOPUHTY HAaBKOJIMIITHBOTO TPUPOHOTO
cepesioBHIIa Ta inie. PO3BUTOK HAYKOBO-TEXHIYHOTO TIPOTPECY Ta, K HACJI/IOK, TIOCHJIEHHS aHTPOIIOTeH-
HOTO HaBaHTAKeHHS Ha HABKOJIMIITHE TIPHPOJIHE CepeIOBHIIe IPU3BEN 10 3MIHU CIIPSIMOBAHHS Ta SIKICHO-
IO IPOSIBY KPUMiHAJIBHUX IIPABONIOPYIIEHD TPOTH 10BKijLIA. HasBHa exosoriyna cutyaliis B Ykpaini cyT-
TEBMM YMHOM 00YMOBJIEHa ICHYBaHHIM MacIITaOHOI eKOJIOTIYHOT 37104MHHOCTI. JlocizKe O, 1110 B yMOBaX
CbOTOJICHHsI, YKpalHa 3ITKHYJIACs 3 OJIHIE 3 HAUOLIBIIMX €KOJIOrYHUX KAaTacTpod BHACIIIOK BiliHu,
KA Ma€ PYHHIBHUI BIJIMB HA HABKOJIMIITHE CEPEIOBUIIE Ta 37I0POB’Sl YKPAIHCHKOTO HApoy. Bucnoexu.
3pobIieHO BICHOBOK, IO AOBKIJIISL MIJISIXOM 3aIlIPOBAIIKEHHST €KOCHCTEMHOTO MiAXO/LY 10 BCIX HATIPSIMIB
COLIAIbHO-EKOHOMIYHOTO PO3BUTKY YKPalHU 3 METOW 3abe3leueHHst KOHCTUTYIIHHOTO TpaBa KOKHOTO
rpoMajisiHiHa YKpaiHu Ha urcte ta 6e3nevHe JOBKIJLIsL, BIPOBAIKEHHsT 30a1aHCOBAHOTO IIPUPOIOKOPIC-
TYBAHHsI 1 30epEsKEHHS Ta BITHOBJICHHS IPUPOAHUX eKocucTeM. [l0 OCHOBHIX 3acajl eKOJIOTTYHOT IO TH-
KU CJIi BiftHeCTH: 30ePeKeHHs] TAKOTO CTaHy KJIIMATUYHOI CHCTEMU, SIKUI YHEMOKJIUBUTD T1i/IBUIIIEHHS
PUBHKIB [IUIsI 3I0POB’S Ta OJIATONOIYYYs JIO/E | HABKOJIUIIIHBOTO [TPHPOHOTO CEPEOBUINA; CIIPUSIHHST
36aJTaHCOBAHOMY PO3BUTKY IIIJISIXOM JIOCSTHEHHS 30aIaHCOBAHOCTI CKIAIOBUX PO3BHUTKY, OPICHTYBAHHSI
Ha IpiopuTeTH 30IAHCOBAHOTO (CTAJIOr0) PO3BUTKY; 3a1100iraHHsT BUHUKHEHHIO HAJI3BMYalHUX CUTYaIliii
[PUPOJIHOTO i TEXHOTEHHOTO XapakTepy, 10 epeAdayae aHali3 i IPOrHO3yBAHHS €KOJIOTTYHUX PU3HUKIB,
AKI TPYHTYIOTBCS Ha Pe3yJIBTaTax CTPATEriuHOI €KOJIOTIYHOI OIIHKH, OI[IHKM BIUIMBY Ha JIOBKIJIJIA, & TAKOXK
KOMILIEKCHOTO MOHITOPHHTY CTaHy HABKOJMIIHBOTO IIPUPOIHOTO CePeloBUIIa; 3a0e3eueHHsI eKOJIoriy-
HOT 6e3MeKy 1 MiATPUMAaHH eKOJIOrYHOI piIBHOBATH Ha TePUTOPIi YKpaiHu Ta iHIi.

KurouoBi ciroBa: 10BKiJIS, BiliHa, JiepsKaBHA €KOJIOTIUHA TTOJIITHKA, €KOJIOTisl, HABKOJIUIITHE IPUPO/THE
cepesIoBHIILe, TIPOTUTIS.
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THE CONCEPT AND CLASSIFICATION

OF GUARANTEES PROTECTING LABOUR RIGHTS
OF EMPLOYEES IN ATYPICAL FORMS

OF EMPLOYMENT

Abstract. Purpose. The purpose of the article is to define the concept and classify the guarantees
protecting labour rights of employees when using atypical forms of employment. Results. Relying on
the analysis of scientific views of scholars on the essence of the concept of "guarantees”, the article offers
the author's definition of "guarantees protecting labour rights of employees when using atypical forms
of employment". An emphasis is placed on the diversity of the relevant guarantees, and on this basis, it is
proposed to divide the latter into: legal (juridical); economic; social; procedural and political guarantees.
It is noted that legal guarantees in labour law should be classified according to the following criteria:
a) legal force — constitutional, international and sectoral; b) the degree of specificity — universal (covering
all labour rights) and special (covering the implementation of a specific labour right); ¢) the scope —
general (ensuring labour rights of all employees regardless of legal status) and additional (provided for
a certain category of employees by gender, age, health status, etc.); d) the form of expression of legal
guarantees — guarantees-permissions, guarantees-obligations, guarantees-prohibitions, guarantees-
restrictions; ) the nature of the impact — guarantees-sanctions, guarantees-recommendations, alternative
guarantees. Conclusions. It is concluded that guarantees protecting labour rights of employees when
using atypical forms of employment should be most appropriately classified into: a) legal (juridical)
guarantees, which are a set of legal conditions and means by which social relations in the field under study
are regulated and ordered; b) economic guarantees are activities aimed at ensuring economic and financial
rights and interests of employees; ¢) social guarantees aimed at implementing social measures in relation
to this category of employees; d) procedural guarantees are activities aimed at protecting the rights
of employees in court or out of court; ) political guarantees are state activities aimed at ensuring the rights
and freedoms of citizens in general and in the field of labour in particular; and f) organisational guarantees.

Key words: guarantees, classification, protection, labour rights, employees, atypical forms
of employment.

1. Introduction

The active wuse of atypical forms
of employment in recent years necessitates
the construction of a system of guarantees
protecting the labour rights of the relevant
category of employees. In general, guarantees
are the main goal of the state, and the state is
the guarantor of human rights and freedoms.
The law secures the rights and freedoms of every
individual and, by regulating human relations,
prevents their violation. However, it defines
the role of the law as a guarantor only through
the prism of the use or application of the force
of punishment. To date, the legislator has
developed a broad system of guarantees to
protect the rights of employees, including
those who work in atypical employment.
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However, the fact that there are a number
of theoretical problems in this field should
be noted as a drawback, in particular,
the concept of guarantees protecting labour
rights of employees when using atypical forms
of employment, as well as their classification, is
not defined.

The problem of protection of labour
rights of employees when using atypical
forms of employment has been considered
in the scientific works by Yu.Yu. Ivchuk,
T.M. Zavorotchenko, I.V. Zub, V.V. Pavchuk,
V.H. Rotan, V.M. Sloma, O.Ye. Sonin,
I.M. Shopina, L. Yatskevych and many others.

However, despite a considerable number
of scientific achievements, comprehensive
scientific  research on  the  definition

© 0. Husarov, 2023
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and classification of guarantees is not available
in the scientific literature protecting labour
rights of employees when using atypical forms
of employment.

That is why the purpose of the article is to
define the concept and classify the guarantees
protecting labour rights of employees when
using atypical forms of employment.

2. The content of the concept
of "guarantees" in determining the rights
of employees when using atypical forms
of employment

The concept of guarantees is actively used in
many sectorsof publiclife, which hasled toalarge
number of approaches to its interpretation, in
particular, in the legal literature. According
to O.P. Rudnytska, guarantees are a socio-
political and legal phenomenon characterised
by three components: 1) cognitive, enabling
to reveal substantive theoretical knowledge
about the object of their influence, to obtain
practical knowledge about the social and legal
policy of the state; 2) ideological, used by
the political authorities as a means of promoting
democratic  ideas  within the country
and abroad; 3) practical, which is recognised as
an instrument of jurisprudence, a prerequisite
for satisfaction of social benefits of an individual.
Therefore, the author defines guarantees as:
a system of socio-economic, political, legal,
organisational prerequisites, conditions, means
and methods which create opportunities
for an individual to exercise his/her rights,
freedoms and interests (Rudnytska, 2011).

In the theory of law, according to
O. Chernetska, guarantees are understood as
asystem of conditions and means by which the full
and effective functioning of a particular institution
is ensured due to the specific features of social
development. The purpose of these guarantees is
precisely to create the most favourable conditions
for the actual implementation and unhindered
exercise of their powers by public authorities
and local self-government bodies, as well as their
officials. Guarantees are also aimed at eliminating
possible causes and obstacles to incomplete
or improper performance of their functions
and powers (Chernetska, 2006). V. Sirenko defines
guarantees as a set of objective and subjective
factors aimed at ensuring the exercise of human
rights, freedoms and obligations, eliminating
possible causes and conditions for their incomplete
or improper exercise, and protecting them from
all violations. In the socio-legal mechanism for
the exercise of rights and obligations, they play
a supporting role and thus differ from the actual
implementation. He divides all guarantees into
general and special (legal) ones (Sirenko,
1983). The legal guarantees V. Sirenko proposes
to include the following: a) constitutional

control and supervision; b) means of protection
and defence; c¢) liability of persons guilty
of committing violations of rights and freedoms;
d) procedural forms of their protection,
e) prevention of violations and prevention
of violations of rights and freedoms (Sirenko,
1983).

In a broad sense, according to B.1. Stakhura,
guarantees are best understood as the entirety
of objective and subjective factors aimed
at full realisation and comprehensive protection
of the rights and freedoms of citizens,
elimination of causes and conditions for their
improper exercise and protection against
violations. By establishing the content and scope
of human rights and freedoms, the state assumes
the guarantee of compliance with these
guidelines. Moreover, given that the exercise
oftherightsand freedoms of citizensisinevitably
associated with the need to apply measures
of procedural coercion, the state is forced to
develop an effective mechanism that limits
the claims of public authorities to undivided
dominance in the field of regulation of relations
with the population. In this regard, guarantees
can be seen as a system of conditions, means
and methods that ensure equal opportunities
for the identification, acquisition and exercise
of rights and freedoms (Stakhura, 2016).

Therefore, the guarantees protecting labour
rights of employees when using atypical forms
of employment are a set of legally defined
conditions, tools and means used by the state,
employer and employees themselves to ensure
the actual exercise of their rights, freedoms
and interests in the relevant field. These
guarantees are broad in nature and content,
and therefore it is advisable to classify them.
A logically correct, scientifically sound
classification allows to reflect the regularities
of development of the classified objects, to find
out their interrelationships and gives grounds
for generalising conclusions and proposals.
Since any classification is not only a means
of systematisation, but also a prerequisite for
scientific analysis of the object under study, it
should be based on the most essential features -
classification criteria of an objective nature that
help to organise the material in accordance with
its internal relations (Shtanko, 2009).

3. Classification of guarantees in
determining the rights of employees when
using atypical forms of employment

In her research, H.V. Tolhachova came
to the conclusion that the most common
classification of guarantees in the legal
literature is based on their practical application,
namely, on: general, which cover the entirety
of objective and subjective factors aimed
at ensuring the realisation of human rights
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and freedoms, their protection and restoration
in case of violation; special, which are defined as
asystem of legal means that facilitate the process
of realisation, protection and restoration
of rights and freedoms of participants in
the legal relations, their content is to make both
human rights and their protection mandatory
in the state power context (Tolkachova, 2015).
Consequently, the author believes that general
guarantees are classified by the scope of social
relations into: a) political - the basic principles
of the state system, which include the principle
of democracy; the principle of state sovereignty,
which provides for the supremacy, autonomy,
independence, completeness and indivisibility
of state power; distribution of power between
independent and interrelated branches of state
power — legislative, executive and judicial;
political pluralism, etc; b) socio-economic —
a set of relations and interconnections of a free
civil society and the unity of socio-economic
space; c¢) organisational and legal -
organisational activities of state bodies and non-
governmental organisations to ensure, protect
and defend human rights and freedoms as
provided for by law; d) ideological (spiritual
and moral) — manifested in the general
recognition and perception of universal
humanistic values, ideas of a democratic, law-
based social state and civil society, the rule
of law and social justice (Tolkachova, 2015).

PM. Rabinovych and M.I. Khavroniuk
classify guarantees of the implementation
of constitutional rights and freedoms into
general social guarantees and legal guarantees
(Rabinovych, Khavroniuk, 2004). General
social guarantees are classified into ideological,
political, economic, social, and organisational.
Legal guarantees are classified according
to the following criteria: 1) depending on
the content: a) material; b) procedural;
c)organisational;2)dependingonthelegalstatus:
a) international and national; b) constitutional
and sectoral guarantees; c¢) other legal
guarantees; 3) by the criterion of the main
guarantor: a) state guarantees; b) international
guarantees; ¢) guarantees provided by the state
with the participation of relevant associations
of citizens; d) guarantees provided by the state
with the participation of citizens themselves.
The special (protective) rights-guarantees
include constitutional guarantees provided for
in Articles 55-63 of the Constitution of Ukraine
(Rabinovych, Khavroniuk, 2004).

In general, legal guarantees can be
classified according to the following criteria:
1) by actors: parliamentary; presidential;
judicial; administrative; 2) by the nature
of legal activities: law-making guarantees,
the main content thereofbeing the constitutional

12

consolidation of the legal status of actors
and the determination of means of influence
on violators; law-explanatory guarantees
provide access to information to actors on
the content of their rights and freedoms; law
application guarantees create conditions for
the exercise of rights, observance of prohibitions
and fulfilment of obligations as a means
of guaranteeingrights; 3) by areas: constitutional
guarantees, which have the highest legal
force, are the basis of legal guarantees aimed
at protecting the Constitution of Ukraine
and theinstitutions provided for by it; procedural
guarantees that ensure the process of exercising
the rights of parties and protect their interests
in the process of performing legally significant
actions; 4) by content: regulatory guarantees,
which are defined as provisions and principles
regarding the inalienability, inviolability,
inexhaustibility, and equality of human rights
and freedoms; organisational guarantees,
which are characterised as the status of special
entities that facilitate the exercise of rights;
5) by status: preventive guarantees, facilitating
the prevention of violations of subjective rights
and failure to fulfil legal obligations; protective
guarantees, providing for the possibility
of fixing measures of influence in case
of violations of rights guaranteed by the state;
punitive guarantees, that is, the real possibility
of applying coercive measures to violators on
behalf of the state; 6) by the nature in general:
development and consistency of the provisions
enshrining human rights; an effective system
of supervision over the observance of human
rights and freedoms; availability of measures
to ensure the restoration of the violated
right. The purpose of the above guarantees is
to ensure the conditions most favourable to
the exercise of the rights and freedoms granted
by the Constitution, as well as their effective
protection (Bobrovnyk, 1999; Kuzmenko,
2014).

In his research, S.M. Bortnyk proposes to
classify legal guarantees of police activities as
follows: 1) by the presence of a direct connection
with the principles of the National Police: (a)
apolice officer is a representative of the state; (b)
legality of activities; (c) restriction of access to
information on certain aspects of police activities;
2) depending on their scope: (a) general
legal (legality; improvement of legislation,
its completeness and indisputability, etc.);
(b) intersectoral (protection of police officers
from interference with their professional
activities; protection against unlawful attacks
on life and health of police officers (their family
members, persons dismissed from service) in
connection with the performance of professional
duties; establishment of special measures of state
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protection; legislative consolidation of specifics
of legal liability for offences against police
officers (their family members) (c) sectoral
(establishment of powers exclusively by law;
special procedure for purchasing means of self-
defence; restrictions on subordination of police
officers); 3) labour guarantees ( specific working
hours and rest periods of police officers, their
financial and pension provision) (Bortnyk,
2017).

Researchers of the scientific issue of legal
guarantees in labour law classify the latter
according to the following criteria: a) legal
force — constitutional, international and sec-
toral; b) degree of specificity — universal (relat-
ing to all labour rights) and special (relating to
ensuring the implementation of a specific labour
right); B) the scope of action — general (ensur-
ing labour rights of all employees regardless
of their legal status) and additional (provided
for a certain category of employees by gender,
age, health status, etc.); d) the form of expres-
sion of legal guarantees — guarantees-permis-
sions, guarantees-obligations, guarantees-pro-

hibitions, guarantees-restrictions; e) the nature
of influence — guarantees-sanctions, guaran-
tees-recommendations, alternative guarantees
(Sytnytska, 2009).

4. Conclusions

Therefore, the scientific research enables
us to state that guarantees protecting labour
rights of employees when using atypical forms
of employment should be most appropriately
classified into: a) legal (juridical) guarantees,
which are a set of legal conditions and means
by which social relations in the field under
study are regulated and ordered; b) economic
guarantees are activities aimed at ensuring
economic and financial rights and interests
of employees; ¢) social guarantees aimed
at implementing social measures in relation
to this category of employees; d) procedural
guarantees are activities aimed at protecting
the rights of employees in court or out of court;
e) political guarantees are state activities aimed
at ensuring the rights and freedoms of citizens
in general and in the field of labour in particular;
and f) organisational guarantees.
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IIOHATTS TA KJIACUDIKAIIS TAPAHTII 3AXUCTY TPY/IOBUX IIPAB
HAVIMAHUX NPAIIIBHUKIB TP BUKOPUCTAHHI HETUIIOBUX
®OPM 3ANHATOCTI

Anorauis. Mema. MeToio cTaTTi € BASHAUYUTHU MOHATTS Ta 3/ HCHNTY KIacuDiKalliio rapaHTiil 3axucry
TPYJIOBUX MPaB HAWMAHUX MPAI[iBHUKIB IPU BUKOPUCTAHHI HETUIIOBUX (opM 3aitHaTocTi. Pe3yavmamu.
Y cratTi, criupaourch Ha aHaJi3 HAYKOBHUX MOTJISI/IIB BUCHUX CTOCOBHO CYTHOCTI TIOHSITTS <TapaHTii»,
3aIPOIIOHOBAHO ABTOPChbKE BU3HAUEHHS <«TapaHTill 3aXUCTy TPYJIOBUX NpPaB HaliMaHUX IPalliBHUKIB
[PV BUKOPUCTAHHI HETHMOBUX (HOPM 3ailHITOCTI». AKIIEHTOBAHO yBary Ha 6araTOMaHiTHOCTI BiZMOBi-
HUX TapaHTill, Ha OCHOBI YOTO OCTaHHI 3aIPOTIOHOBAHO TOIMUTI Ha: MPaBoBi (IOPUANYHI); eKOHOMIUHI;
colliaJIbHi; IpoliecyasbHi Ta moJiTuyHi rapanTii. Harosoreno, 1o opuainydHi rapanTii y TpyA0BoMYy Ipa-
Bi JIOIJIbHO KJIacu(iKyBaTH 32 TAKIMU KPUTEPISIMU: a) IOPUANYHA CUJIA — KOHCTUTYIIIIHI, MisKHAPO/IHI
Ta rajsysesi; 6) CTYIiHb KOHKPETH3allil — YHIBepCaIbHI (CTOCYIOThCS YCIX TPYAOBUX HPAB) Ta ClEliaabHi
(cTocyioThes 3abe3nedeHHs peasizaliii KOHKPETHOTO TPYAOBOTO MpaBa); B) cdepa /ii — 3aranbhi (3a6e3-
TeYeHHsT TPYAOBUX MPaB yCixX MPalliBHUKIB He3aIesKHO Bijl TPAaBOBOTO CTAaTyCy) Ta JOAaTKOBI (mepenba-
JeHi /U151 TIEBHOT KaTeropii mparliBHUKIB 3a CTATTIO, BIKOM, CTAHOM 37I0POB’sl TOIO); T') (hopMa BUPAKEHHST
IOPUANYHUX TAPAHTIN — TapaHTii-I03BOJIM, TapaHTii-000B A3KM, TapaHTii-3a60pOHH, rapaHTii-00MeKeHH ST,
1) XapakTep BIUIUBY — TapaHTii-CaHKIIii, rapaHTii-peKoMeH/Iallii, aapTepHaTuBHI rapanTii. Bucnoexu.
3po0JIeHO BUCHOBOK, 1[0 TapaHTii 3aXUCTy TPYAOBUX HPAB HAlIMaHUX IIPALiBHUKIB IIPU BUKOPUCTAHHI
HEeTUIOBUX (POPM 3alHATOCTI HAKOILIBII AOMINBHO TOALMUTH Ha: a) MpaBoBi (IOPUAMYHI) rapaHTii, sSKi
PEJICTABIISIIOTH COO0I0 CYKYITHICTD IIPABOBIX YMOB Ta 3aC00IB 3a JI0IIOMOT0I0 SIKUX PETYJIOIOTHCS T YTI0-
PSAIKOBYIOTBCSI CYCIIIBHI BIIHOCUHY Y AOCTIKYBaHiil cdepi; 6) rapaHTii eKOHOMIUHI — 1€ JisLIbHICTh
crpsiMoBaHa Ha 3abe3IeueHnst eKOHOMIYHKX Ta (PIHAHCOBKX MPaB Ta iHTepeciB NPaIliBHUKIB; B) COlliaabHi
TapaHTii, MO CIPsIMOBAHI HA Peasi3aliio 3aX0/[iB COIaJbHOTO XapaKTepy 10 BiJIHONIEHHIO /10 BKa3aHOi
KaTeropii MpaIliBHNUKIB; T') TIPOIIeCYaIbHI TapaHTil — AiSIbHICTD MO0 3aXHICTY TIPaB MPAIiBHUKIB ¥ Cy/I0-
BOMY 4M T103aCyJIOBOMY HOPSI/IKY; T) HOJITUYHI — FapaHTii, siKi HOJSATaloTh Y AisSJIBHOCTI IepsKaBy 1010
3abe3MedeH st mpas 1 cBOOO/ TPOMA/ISTH B3arasi Ta y cdepi mpaiti, 30KpeMa; Ta /1) OpraHisartiiimi.

Kmouogi cioBa: rapantii, kaacudikariis, 3aXuct, TpyJoBi 1paBa, HaliMaHi IPaIliBHUKH, HETHUIOBI
opmu 3aiHATOCTI.
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SPECIFIC FEATURES OF ADMINISTRATIVE
LIABILITY FOR VIOLATING REQUIREMENTS
OF LEGISLATION ON FUNCTIONING OF STOCK
EXCHANGES IN UKRAINE

Abstract. Purpose. The purpose of the article is to determine the specific features of administrative
liability for violating the requirements of legislation on the functioning of stock exchanges in Ukraine.
Results. The author formulates the elements of an administrative offence in the field of stock exchanges:
1) an object — public relations in the stock market; 2) an objective party — violation of requirements,
procedures and rules of stock exchanges and financial reporting rules; 3) an actor — a stock market
participant; 4) a subjective party — intentional or negligent actions that caused violation of legislation on
the functioning of stock exchanges or intentional violations of financial reporting requirements. The specific
features of administrative cases for violations of the legislation on the functioning of stock exchanges in
Ukraine are as follows: — the National Securities and Stock Market Commission is the entity that makes
the administrative offence record; — the administrative record is standard and includes information
about stock market participants, the essence of the administrative offence, explanations of stock market
participants, and other circumstances of the case; — the law establishes a special time limit for consideration
of these categories of administrative cases (15 days); — the case is considered in the presence of a stock
market participant; — based on the results of consideration of the case materials, the authorised actor may
make two types of decisions in the form of a resolution: 1) closure of the case (in case of absence of an offence);
2) conviction of the offender and imposition of an administrative penalty. Conclusions. Administrative
liability for violating the requirements of the legislation on the functioning of stock exchanges in Ukraine
is a type of legal liability that is imposed on stock market participants in the manner prescribed by law for
committing administrative offences related to violations of the requirements of the stock market legislation
and the financial reporting procedure, which may result in financially negative consequences for stock market
participants. The main specific feature of administrative liability in the field of stock exchanges in Ukraine
is the offenders in this field, as the law provides for administrative liability of stock market participants
for violating the requirements of the law and administrative liability of officials of the National Securities
and Stock Market Commission in case of violation of the law in the exercise of their official powers. The
object of an administrative offence by officials of the National Securities and Stock Market Commission is
the management procedure in the field of stock exchanges.

Key words: administrative penalty, administrative coercion, offence, offender.

1. Introduction

Nowadays, the most common type of legal
liability in the Ukrainian legal system is admin-
istrative liability. Moreover, administrative
liability is one of the most effective legal
instruments in combating the most wide-
spread unlawful acts, such as administrative
offences. Their main feature is that they are
part of a wide range of relations regulated by
administrative law. These legal relations arise
in the field of public administration, econom-
ics, socio-cultural and administrative-political
construction, entrepreneurial activity, as well

© A. Vykhrystiuk, 2023

as control and supervision, both in the internal
organisational activities of the state mechanism
and in extra-departmental activities. Therefore,
the study of the institution of administrative
liability is one of the main areas of administra-
tive and legal research. Developing a definition
of this concept is one of the main problems
of the future administrative legislation. This
definition, which is not enshrined in the cur-
rent law, can only reflect the subjective opinion
of scholars (Zaiats, 2012).

The importance of administrative liability is
primarily explained by the fact that administra-
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tive offences are among the most common of all
types of offences. And although the public dan-
ger (harmfulness) of each individual administra-
tive offence is small, the total number of admin-
istrative offences poses a significant threat to
the state and society and requires an adequate
response. Administrative liability also plays
an important preventive role. Administrative
liability has a number of specific features that
distinguish it from other types of legal liability.
For example, it is applied for torts that do not
pose a great public danger, that is, administra-
tive offences, and in some cases its measures
may also be applied in case of exemption from
criminal liability, that is, for acts that contain
signs of crimes that do not pose a great public
danger (Shchukin, 2014).

The purpose of the article is to determine
the specific features of administrative liability
for violating the requirements of legislation on
the functioning of stock exchanges in Ukraine.

2. Regulatory framework for the function-
ing of stock exchanges in Ukraine

The first special law to define the terms
and procedure for issuing securities and to reg-
ulate intermediary activities in the organisation
of securities circulation was the Law of Ukraine
"On Securities and the Stock Exchange” of 18
June 2001. This Law did not contain the con-
cept of liability for securities market violations,
and it does not mention the concept of liability
for such violations or any of the grounds for
such liability. The Law of Ukraine "On Secu-
rities and Stock Exchange" provides for only
the issuer's liability for compensation of losses
caused by inaccurate information about securi-
ties (Article 37 of the Law) (Law of Ukraine On
Securities and Stock Exchange, 1991). Based on
the analysis of the activities of the state body
that directly performed the control function
at that time — the Securities and Stock Market
Commission (now the NSSMC), the researchers
determined that the most common violations
of the requirements of the current legislation
by stock market participants were: non-regis-
tration or untimely registration of information
on the issue of shares; lack of public disclosure
of information about their activities; violation
of the terms and procedure for open subscrip-
tion to shares; failure to sell and cancel shares
repurchased from shareholders. It was proposed
to solve these problems by introducing a system
of financial responsibility. Although the SSMSC
had already had experience of collecting fines
at that time, they were too small compared to
the profits of the offenders (Kuznietsova, 2021).

For example, the liability of legal entities for
securities market offences was first envisaged
by the special Law of Ukraine "On State Reg-
ulation of the Securities Market in Ukraine".
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Article 11 of the Law provides for financial
sanctions to be imposed on legal entities by
the NSSMC for stock market offences (Law
of Ukraine On State Regulation of Capital
Markets and Organized Commodity Markets,
1996). Adopted in 2006, the Law of Ukraine
"On Securities and Stock Market", aimed
at regulating relations arising from the place-
ment, circulation of securities and professional
activities in the stock market, in order to ensure
the openness and efficiency of the stock market,
does not contain any detailed characteristics
of liability for offences in the securities market
(Law of Ukraine On State Regulation of Cap-
ital Markets and Organized Commodity Mar-
kets, 1996).

The Law of Ukraine "On State Regulation
of Capital Markets and Organised Commod-
ity Markets" defines liability for offences in
the capital markets and /or organised commodity
markets, in particular, the National Securities
and Stock Market Commission imposes finan-
cial sanctions on legal entities for: 1) placement
of securities without registration of their issue
in accordance with the procedure established by
law; 2) performance by a legal entity of a transac-
tion (transactions) related to the direct conduct
of professional activities in the capital markets
and organised commodity markets, for which
a relevant licence is required, without a licence
to conduct the relevant type of activity within
the framework of such professional activities;
3) failure to provide an investor in securities
(including a shareholder) with information on
the issuer's activities within the limits provided
by law, or providing him/her with false informa-
tion upon his/her written request; 4) untimely
provision of information to investors in financial
instruments at their written request; 5) failure to
publish, publish incomplete information and/or
publish false information; 6) failure to publish,
publish incomplete information and/or pub-
lish false information in the publicly available
information database of the National Securities
and Stock Market Commission on the securities
market; 7) failure to submit, submit incomplete
information and/or submit false information to
the National Securities and Stock Market Com-
mission; 7-1) failure to submit, submit incom-
plete information or submit false information
by the bond issuer or the person providing col-
lateral, whose obligation to submit is established
by law; 8) failure to comply with or untimely
execution of decisions of the National Securities
and Stock Market Commission; 9) violation by
the Central Securities Depository or a deposi-
tory institution of the procedure for conducting
depository activities; 9-1) violation by the bond-
holder administrator or a person responsible for
holding a meeting of bondholders of their duties
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under the law; 9-2) violation by the bond issuer
of its obligation to appoint a bondholder admin-
istrator; 11) intentional actions that have signs
of manipulation in organised markets; etc. (Law
of Ukraine On State Regulation of Capital Mar-
kets and Organized Commodity Markets, 1996).

The list of administrative offences that may
be committed by stock exchange entities is con-
tained in a large number of laws and regulations
issued by various public authorities. Moreover,
in some cases, certain elements are repeated
3 times in different acts, which is not a sign
of the effectiveness of the regulatory framework
in this field of social relations. Exchange activ-
ities, and, accordingly, offences committed in
the course of their implementation, are a rather
monolithic and indivisible concept. This, in
turn, requires systematisation of the legislation
regulating administrative liability for offences
committed in the field of exchange activities
(Myniuk, 2011).

In addition to imposing financial penalties
for offences, the National Securities and Stock
Market Commission (the "NSSMC") may
terminate or revoke a licence. In addition to
imposing financial sanctions for violations,
the NSSMC may revoke the certificate of reg-
istration of an association as a self-regulatory
organisation of capital markets issued to such
association. The decision of the National Secu-
rities and Stock Market Commission to impose
a penalty in the form of a fine shall become
effective on the business day following the day
of such decision. If the decision of the National
Securities and Stock Market Commission to
impose a penalty in the form of a fine is not
executed or challenged in court within one
month from the date of its entry into force, such
decision shall acquire the status of an enforce-
ment document, be executed by the National
Securities and Stock Market Commission in
accordance with the requirements of the Law
of Ukraine "On Enforcement Proceedings"
and be submitted to the state enforcement ser-
vice for enforcement in accordance with the law
(Law of Ukraine On State Regulation of Cap-
ital Markets and Organized Commodity Mar-
kets, 1996).

The securities market has established a num-
ber of sanctions that may be imposed on legal
entities, but the law does not define their affil-
iation with certain forms of economic and legal
liability of legal entities or the type of legal
liability in general. For example, this is clearly
stipulated in Article 20 of the Law of Ukraine
"On the Basis of Social Protection of Disa-
bled Persons in Ukraine", which states that "...
enterprises, institutions, organisations where
the average number of employees with disabil-
ities is less than the standard, shall pay admin-

istrative and economic sanctions annually”.
There is no such certainty regarding the forms
of economic and legal liability in the securities
market (Chasovnykov, 2019).

The law application practice shows
the absence of a unified approach to classifying
sanctions imposed on the securities market as
administrative and economic sanctions. In one
case, the courts, in upholding administrative
claims, referred to the fact that financial sanc-
tions were imposed not for conducting business
activities, but for violations on the securities
market in accordance with the Law of Ukraine
"On State Regulation of the Securities Mar-
ket in Ukraine", therefore, the reference to
Article 250 of the Commercial Code of Ukraine
(the "CCU") in terms of the time limits for
bringing a legal entity to liability is unlawful;
the disputed legal relations are not the sub-
ject matter of the CCU in accordance with its
Articles 1-42. In other cases, the courts sat-
isfied claims on similar grounds, concluding
that the sanctions provided for by the Law
of Ukraine "On State Regulation of the Secu-
rities Market in Ukraine" are administrative
and economic sanctions (Chasovnykov, 2019).

According to D. Chasovnykov, adminis-
trative and economic sanctions for offences in
the securities market are a system of organisa-
tional, legal or property measures defined by
law and applied by an authorised state body
to business entities with a special status for
violation of the rules and conditions of activi-
ties in the securities market during the place-
ment, circulation and accounting of securities,
and are aimed at punishing offenders, stopping
the offence or eliminating its consequences
(Chasovnykov, 2019).

The objects of offences in stock exchange
activities are mostly social relations directly
related to the organised circulation of securi-
ties within the framework of stock exchange
activities (in particular, maintaining a register
of holders of registered securities; disclosure
of information on the stock market; conducting
transactions with securities, etc.) Only stock
exchanges and universal exchanges are entitled
to carry out such activities (Myniuk, 2011).

The Law of Ukraine "On State Regulation
of Capital Markets and Organised Commodity
Markets" also defines the principles of liability
of the National Securities and Stock Market
Commission and its officials (Law of Ukraine On
State Regulation of Capital Markets and Organ-
ized Commodity Markets, 1996). Administra-
tive liability of legal entities is always liability
to the state represented by its authorised juris-
dictional bodies. In its relations with legal enti-
ties, a state body is a public authority vested by
the state with the relevant competence and per-
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forming a state power function. In this case,
the state body is interested only in the imple-
mentation and proper execution of regulatory
provisions by the legal entity; it does not act
in relation to the legal entity as a customer or
consumer of its services, works and goods. By
their status, public jurisdictional bodies often
also have the rights of a legal entity, but these
are relations of unequal entities in terms of dif-
ferentiation of powers. The parties involved in
legal relations of administrative responsibility
are legally unequal. Neither is there equality
of status of the subject of liability and the state
body, nor is there a relationship of direct subor-
dination between them (Slubskyi, 2011).

Administrative liability of legal entities
extends to all legal relations, regardless of their
sectoral affiliation, in which the administrative
and legal method of regulating social relations
is expressed. Such sectors traditionally include
land, environmental and financial law. This
gives grounds to recognise as controversial
judgements on financial, environmental, land
and some other types of liability, since all these
are essentially the same legal relations that are
formed in the process of administrative liability,
the subjects of which in many cases are legal
entities (organisations) (Slubskyi, 2011).

According to the Law of Ukraine "On State
Regulation of Capital Markets and Organised
Commodity Markets", officials of the National
Securities and Stock Market Commission are
liable for non-performance or improper perfor-
mance of their official duties in accordance with
the procedure established by the legislation
of Ukraine. Damage caused to participants in
capital markets and organised commodity mar-
kets by unlawful actions of the National Securi-
ties and Stock Market Commission in the exer-
cise of its control and regulatory powers shall
be fully compensated by the state in accordance
with applicable law (Law of Ukraine On State
Regulation of Capital Markets and Organized
Commodity Markets, 1996).

In other words, the main feature of admin-
istrative liability in the field of stock exchanges
in Ukraine is the offenders in this field, as
the law provides for administrative liabil-
ity of stock market participants for violation
of the law and administrative liability of offi-
cials of the National Securities and Stock Mar-
ket Commission in case of violation of the law
in the exercise of their official powers. The
object of an administrative offence by officials
of the National Securities and Stock Market
Commission is the management procedure in
the field of stock exchanges.

The qualifying features of administrative
liability are: 1) grounds for administrative liabil-
ity — an administrative offence (misdemeanour)

18

that does not pose a great public danger; 2) avail-
ability of a special set of administrative enforce-
ment tools — administrative penalties; 3) availa-
bility of a system of administrative jurisdiction
bodies, which, in accordance with the powers
defined by law, have the right to apply adminis-
trative penalties and bring offenders to justice;
4) special procedure for the implementation
of administrative liability (Levenets, 2012).

In Ukraine, the National Securities and Stock
Market Commission issued Decision No. 405 of 28
July 2020 approving the Rules for handling cases
on violation of the requirements of the legisla-
tion on capital markets and organised commod-
ity markets, the application of sanctions or other
measures of influence, which determine the proce-
dure and terms for consideration by the National
Securities and Stock Market Commission of cases
on violation of the legislation on protection
of financial services consumers by citizens, officials
and legal entities, on capital markets and organ-
ised commodity markets, including the system
of accumulative pension provision and the proce-
dure for disclosure of financial statements together
with the auditor's report (hereinafter referred to
as the legislation on capital markets and organised
commodity markets) (Decision of the National
Securities and Stock Market Commission on
the approval of the Rules for handling cases on
violation of the requirements of the legislation on
capital markets and organized commodity mar-
kets, the application of sanctions or other meas-
ures of influence, 2020).

3. Liability for violation of the require-
ments of the legislation on the functioning
of stock exchanges in Ukraine

The Code of Ukraine on Administrative
Offences provides for penalties for the following
offences: placement of securities without registration
of their issue or violation of the procedure for issuing
securities (Article 163); concealment of information
about the issuer's activities (Article 163-5); failure
to submit documents required by the legislation on
the depository system of Ukraine (Article 163-6);
activities in the stock market or in the accumulative
pension system without a licence (Article 163-7);
manipulation of the stock market (Article 163-8);
illegal use of insider information (Article 163-9);
violation of the procedure for making changes to
the system of depository accounting of securities
(Article 163-10); violation of the procedure for
disclosure of information in the stock market or
in the system of accumulative pension provision
(Article 163-11); violation of the terms of issuance
of bills of exchange (Article 163-12) (Kuznietsova,
2021).

In our opinion, the following elements
of an administrative offence in the field
of the functioning of stock exchanges can be
formulated:
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1) an object — public relations in the stock
market;

2) an objective party — violation of require-
ments, procedures and rules of stock exchanges
and financial reporting rules;

3) an actor — a stock market participant;)

4) a subjective party — intentional or negli-
gent actions that caused violation of legislation
on the functioning of stock exchanges or inten-
tional violations of financial reporting require-
ments.

Proceedings on administrative offences,
consideration of cases on administrative
offences, the procedure for imposing adminis-
trative penalties and enforcement of decisions
are carried out in accordance with the require-
ments of the Code of Ukraine on Administra-
tive Offences. The authorised person considers
the case of an offence and makes a decision in
the case in accordance with the law and eval-
uates the evidence according to his/her inter-
nal conviction based on a comprehensive, full
and objective examination of all the circum-
stances of the case in their totality, guided
by the law and legal consciousness. Cases
of offences against citizens or officials are con-
sidered on the basis of protocols on admin-
istrative offences (Decision of the National
Securities and Stock Market Commission on
the approval of the Rules for handling cases on
violation of the requirements of the legislation
on capital markets and organized commodity
markets, the application of sanctions or other
measures of influence, 2020).

The record, together with the person's expla-
nation and documents related to the case, shall
be sent within three working days to the author-
ised person for consideration of the case on
the offence. The case on an offence shall be
considered within fifteen days from the date
of receipt of the record and other case materi-
als by the authorised person entitled to con-
sider the case. The case on an offence shall be
considered in the presence of the person being
liable. When imposing a penalty, the nature
of the offence, the identity of the offender,
the degree of his or her guilt, property sta-
tus, as well as circumstances mitigating
and aggravating liability are considered (Deci-
sion of the National Securities and Stock Mar-
ket Commission on the approval of the Rules
for handling cases on violation of the require-
ments of the legislation on capital markets
and organized commodity markets, the applica-
tion of sanctions or other measures of influence,
2020).

The imposition of an administrative penalty
is the final measure (form) among other meas-
ures of administrative coercion, as it material-
ises the legal assessment given to the offence

and the personality of the offender in the pro-
cess of considering the case and making a rele-
vant decision on it. As a result of the application
of an administrative penalty, the guilty party
suffers burdensome material or moral conse-
quences. The logical extension of the protective
concept of administrative liability is the puni-
tive concept, according to which an adminis-
trative penalty imposed for an administrative
offence and being a measure of liability, is inher-
ently a punishment of the offender for commit-
ting an unlawful, punishable and culpable act.
An administrative penalty is a coercive response
to an unlawful act, punishment of the per-
petrator, that is, the application of penalties
in the form of certain deprivations, material,
moral, and personal restrictions (Bosak, Doinik,
2021).

Administrative liability —measures are
applied by the body (official) authorised to con-
sider an administrative offence case, essentially
in accordance with the general rules for impos-
ing administrative penalties and in accord-
ance with the special conditions provided for
by the legislation on administrative offences
(Bosak, Doinik, 2021).

Having considered the case on an offence,
the authorised person shall make a decision in
the case. The decision of the authorised person
in the case shall be drawn up in the form of a deci-
sion. The decision in the case of an administra-
tive offence shall be signed by the authorised
person who considered the case and sealed. In
the case of an administrative offence, the author-
ised person shall make one of the following
decisions: a) to impose an administrative pen-
alty; b) to close the case on an administrative
offence. The decision in the case is announced
immediately after the end of the case considera-
tion. Within three days, a copy of the decision is
delivered against a receipt or sent by registered
mail with acknowledgement of receipt and/or,
if the person has an official email address, to
the official email address of the person against
whom it was issued (Decision of the National
Securities and Stock Market Commission on
the approval of the Rules for handling cases on
violation of the requirements of the legislation
on capital markets and organized commodity
markets, the application of sanctions or other
measures of influence, 2020).

An appeal against a decision to impose
an administrative penalty is made in accord-
ance with Chapter 24 of the Code of Ukraine
on Administrative Offences. The decision to
impose a sanction for an offence against a legal
entity (except for the imposition of a financial
sanction) may be appealed to the central office
of the NSSMC by the person against whom it
was issued within fifteen business days from
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the date of receipt of the decision. In case
the specified period is missed for valid reasons,
this period may be extended by the Chairman
of the NSSMC at the request of the person
against whom the sanction was imposed. The
application for extension of the time limit for
appealing against the decision to impose a sanc-
tion, submitted again, shall not be accepted for
consideration, and the complainant shall be noti-
fied thereof by a letter signed by the Chairman
of the NSSMC. A decision to impose a sanction
for an offence against legal entities that imposes
a penalty in the form of a fine may be appealed
in court in the manner prescribed by law. A
complaint or request for extension of the time
limit for appealing a decision to impose a sanc-
tion (except for the imposition of a financial
sanction) shall be sent by mail and/or e-mail:
info@nssme.gov.ua (Decision of the National
Securities and Stock Market Commission on
the approval of the Rules for handling cases on
violation of the requirements of the legislation
on capital markets and organized commodity
markets, the application of sanctions or other
measures of influence, 2020).

In our opinion, the specific features
of administrative cases for violations of the leg-
islation on the functioning of stock exchanges in
Ukraine are as follows:

— the National Securities and Stock Market
Commission is the entity that makes the admin-
istrative offence record,;

— the administrative record is standard
and includes information about stock market
participants, the essence of the administrative
offence, explanations of stock market partici-
pants, and other circumstances of the case;

— the law establishes a special time limit for
consideration of these categories of administra-
tive cases (15 days);

— the case is considered in the presence
of a stock market participant;

— based on the results of consideration
of the case materials, the authorised actor may
make two types of decisions in the form of a res-
olution: 1) closure of the case (in case of absence
of an offence); 2) conviction of the offender
and imposition of an administrative penalty;

— ¢y0'eKT TPaBOMOPYIICHHS MA€ IPABO
OCKap>KUTH PIIIIEHHS T10 CTIPaBi.

the offender has the right to appeal the deci-
sion in the case.

With regard to the trends in the develop-
ment of administrative and legal framework
for the functioning of stock exchanges in
Ukraine, A.O. Bosak and Yu.V. Doinik propose
to increase liability for offences in the stock
market, especially in terms of penalties for
the absence or inaccuracy of information on
the activities of issuers, disclosure of insider
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information and failure to comply with deci-
sions of the NSSMC and the Antimonopoly
Committee of Ukraine (Bosak, Doinik, 2021).

In our opinion, the amount of the fine is
quite low, in accordance with Article 163-8
of the Code of Administrative Offences "Manip-
ulation of Organised Markets", in particular,
intentional actions that have signs of manip-
ulation of organised markets established in
accordance with the legislation on capital mar-
kets and organised commodity markets — entail
a fine of one hundred to five hundred tax-free
minimum incomes for individuals who have
committed such actions. The same actions com-
mitted by a group of persons or by a person who
has been subjected to an administrative penalty
for an offence under part one of this Article
within a year shall be punishable by a fine of five
hundred to seven hundred and fifty tax-free
minimum incomes.

4. Conclusions

Therefore, administrative liability for vio-
lating the requirements of the legislation on
the functioning of stock exchanges in Ukraine is
a type of legal liability that is imposed on stock
market participants in the manner prescribed
by law for committing administrative offences
related to violations of the requirements
of the stock market legislation and the financial
reporting procedure, which may result in finan-
cially negative consequences for stock market
participants.

The main specific feature of administra-
tive liability in the field of stock exchanges
in Ukraine is the offenders in this field, as
the law provides for administrative liabil-
ity of stock market participants for violating
the requirements of the law and administrative
liability of officials of the National Securities
and Stock Market Commission in case of vio-
lation of the law in the exercise of their official
powers. The object of an administrative offence
by officials of the National Securities and Stock
Market Commission is the management proce-
dure in the field of stock exchanges.
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MO0 ®YHKIIOHYBAHHA ®OHAOBUX BIPK B YKPAIHI

Anotanis. Mema. MeToio CTATTi € BU3HAYEHHS 0COOIMBOCTEl aAMiHICTpaTHBHOI BiAIOBIAaIbHOCTI
3a [OpYIIeHHs BUMOI 3aKOHOAABCTBA 11040 (yHKIioHyBaHHsa Gpongosux Oipx B Ykpaini. Pesyavmamu.
CdhopMoBaHO CKITA aMIHICTPATHBHOTO TPABOTIOPYIIEHHS ¥ chepi (hyHKIOHYBaHHST (HOHAOBUX Gipik:
1) 06’exT — cycniipHi BigHocuun y cdepi GoHAOBOr0 puHKY; 2) 06’€KTUBHA CTOPOHA — MOPYIIEHHS BUMOT,
npoleayp Ta npasua GyHKIioHnyBatHsa GoHA0BUX Oipxk Ta npaBui (inancosoi sBiTHOCTI; 3) cyl'ekT —
yuacHuK (GOHAOBOTO PUHKY; 4) cy6'€KTHBHA CTOPOHA — yMUCH] 200 HeobepesKHi /i, SIKi CIIPIYHHUIIH TTOPY-
IIeHHsT 3aKOHOAABCTBA 100 (QYHKIOHYBaHH (POHAOBHUX Oipik a0 yMUCHI MOPYLIEHHS BUMOT (hiHaH-
coBoi 3BiTHOCTI. OCOBIMBOCTSIMU aJIMIHICTPATUBHUX CIIPAB 3a MOPYIIEHHS BUMOT 3aKOHOJABCTBA II[0JI0
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MIPOTOKOJT € CTAH/IAPTHUN Ta BKJITIOUAE BiZIOMOCTI PO YIACHUKIB (DOHIOBOTO PUHKY, CYTh a[MiHICTPATHB-
HOT'0 [IPABOIIOPYIICHHS, II0SICHEHHSI YIaCHUKIB (DOHIOBOTO PUHKY, iHII 06CTABMHU CIIPABH; — 3aKOHOAB-
CTBOM BCTaHOBJIEHUH CIIEIHANBHII CTPOK PO3TJLIALY IIUX KATeropiit anminictpatuBaux crpas (15 auiB); —
POSIJIsi/L CIIPABY BiflOYBAETHCS B IPHCYTHOCT] yYacHuKa (GOHIO0BOTO PHHKY; — 32 Pe3yJIbTaTaMi PO3TJISLY
MatepiasiB CIpaBU YIIOBHOBaKEHUIT Cy0’eKT MOKe NPUIHATH [Ba BUAM PilieHb y (HOPMi MOCTAHOBU:
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1) sakpuTTsa crpaBu (B pasi BiICYTHOCTI CKJIajy MPaBOMOPYIIEHHs); 2) BU3HATH BUHHUM Cy6'eKTa mpa-
BOTIOPYIIIEHHS Ta HAKJIACTU HA HBOTO a/IMiHICTPATUBHE CTSTHeHHS. Bucnoseku. agminicTpaTnBHa BigIO-
BiJIaJIbHICTh 32 IIOPYIIEHHsT BUMOT 3aKOHOIABCTBA I1[0/10 (DYHKIIOHYBaHHS (POHA0BUX Oipk B YKpaini — e
BUJI TOPUIMYHOI Bi/ITIOBIIAIBHOCTI, /IO SIKO1 Y BCTAHOBJIEHIN 3aKOHOABCTBOM TIPOIEYPi MPUTATYIOTHCS
YYacHUKHM (hOHIOBOTO PUHKY 32 BUMHEHHS aJIMiHICTPATUBHUX TIPABOIIOPYIIEHb, TIOB'I3aHUX 3 TIOPYIIIEH-
HSIM BHMOT 3aKOHOZIABCTBA 11PO (DOH/IOBHII PUHOK Ta NOPSZKY (DiHAHCOBOI 3BITHOCTI, 3 HACTAHHAM JIJISt
yYaCcHUKIB (HOHAOBOr0 PUHKY (PiHAHCOBO-HETaTHMBHUX HaciAKiB. OCHOBHOIO OCOGJIMBICTIO aaMiHicTpa-
TUBHOI BiAOBinambHOCTI y cepi pyHKIioHYBaHHS (DOHAOBUX OipK B YKpaiHi € cy0'eKTH BUMHEHHS
[PABOIOPYIIEHDb Y 1l cepi, ajKe 3aKOHOAABCTBOM IiepedaueHa aIMiHICTpaTHBHA Bi/IIIOBIAIbHICTD
YYaCHUKIB (DOH/I0BOTO PUHKY 32 TOPYIIEHHS BIMOT 3aKOHO/[ABCTBA Ta a/IMiHICTPATHBHA Bi/IIIOBI IA/IbHICT
nocazoBux oci6 HauionanbHol Komicii 3 IiHHUX TanepiB Ta (GOHI0BOTO PUHKY, B Pasi MOPYLIEHHST HUME
3aKOHOIABCTBA ITi/l Yac 3IHCHEHHS OCa0BUX OBHOBaKeHb. O6’€KTOM afMiHICTPaTMBHOTO TIPABONIOPY-
IeHHst TocaoBux oci6 Harmionanbaol Komicii 3 miHHUX marepiB Ta (GOHIOBOTO PUHKY € TOPSIIOK YIIPaB-
JiHES y chepi GyHKITOHYBaHHA HOHIOBUX OipIK.

KmouoBi cioBa: ajiMiHicTpaTHBHE CTATHEHHS, JIMIHICTPATUBHUIT IPUMYC, TIPABOIOPYIIEHHS, IIPABO-
MOPYIIHUK.
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ECONOMIC INTERESTS AS AN OBJECT
OF ADMINISTRATIVE AND LEGAL RESEARCH

Abstract. Purpose. The purpose of this research is to determine the essential content of economic
interests as an object of administrative and legal research. Accordingly, the tasks of this study are: 1) to
study the concepts of interests, economic interests and their significance for the development of society
and the State; 2) to study the characteristics of economic interests in the context of the legal regime
of administrative law; 3) to determine the current assessment of the role of administrative law in Ukraine
in ensuring and protecting economic interests. Results. The article examines the essence and significance
of economic interests as a special object of administrative law. The author analyses the category of “interest,”
exploring its material and intangible aspects, as well as its various types, including individual and collective
interests. This fundamental category is based on a deep analysis of human nature and its interaction
with various social institutions, including both legal and political. Economic interests are considered
a special element of reality, formed in public consciousness and playing a key role in social development.
They determine the performance of business entities and influence the economic policy of the state.
Economic interests can be viewed as an object of administrative-legal research and regulatory framework,
considering three primary circumstances of reality. The first circumstance is the economic interests
of parties to legal relations, who can also be participants in administrative-legal relations. The second
is that economic interests are regulated, implemented, and protected in accordance with the provisions
of administrative legislation and are embodied in the state's economic policy. Third, the implementation
of economic interests is closely related to the state's efforts to ensure economic security, achieved through
the economic function of the state and the creation of conditions favourable for national security. The focus
is on the need to regulate and protect economic interests, given their legal significance. Conclusions. The
author emphasises the importance of public administration in the economic sphere, including the creation
and maintenance of infrastructure, the legal regulation of economic activity, monitoring compliance with
market competition rules, and the implementation of state economic policy. In conclusion, the article
summarises the study's results and highlights the need for an integrated approach to considering economic
interests within the framework of administrative law. This approach will ensure the effective protection
of the rights of business entities and contribute to the state's economic development.

Key words: administrative law, economic interests, economic security, legal and regulatory framework,
public administration, public policy.

1.Introduction

Modern  Ukrainian society undergoes
a period of rapid formation and development
of the system of national values and interests,
which is a completely natural reaction
to the crisis events of the last ten years.
Moreover, it should be noted that interests
are key to the current evolution of our society,
theimplementation of economic, social and other
relations, as well as personal development.
These interests are a special element of reality
that is formed in the public consciousness (as
the totality of personal aspirations correlated
with the so-called ‘Common Good’), and are
the prism through which reality is assessed
and the pyramid of priorities of society is built.
The relevant interests are a powerful incentive

© |. Pakholok, 2023

that drives the activities of both individuals
and society in general. In addition, the diversity
of such interests, inherent in all participants
in social processes and relations, forms
an integral system with unique characteristics
and internal unity. Moreover, it is important
to emphasise that this system can effectively
solve a number of functional tasks of society
and the individual, including: first, adaptation
of society and the individual to the changing
reality; secondly, reduction of tension due
to various economic, social and other risks;
thirdly, holistic integration of participants in
legal relations, in particular, economic entities.
Given the above, as well as the crisis phenomena
observed in Ukraine over the past decade,
we can state the actualisation of the need
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to consider economic interests as an object
of administrative and legal research.

Although economic interests, being one
of the key components of the relevant system
of interests, play an important role in society,
determining the performance of business entities,
influencingtheeconomicdevelopmentofthe State
and forming the basis for decision-making
at all levels of public administration, it should
be noted that available scientific research reveals
that these interests are most often considered
by civil lawyers and economists (Bitiuk, 2023;
Olkhova, 2017). Furthermore, with due regard
to the current realities, the relevance of the study
of economic interests within the framework
of administrative law is becoming increasingly
evident. Whereas, to date, economic interests
have not been comprehensively disclosed as
an object of administrative law research, given
the development of administrative law science, it
should be noted that many administrative lawyers
(including, K.E. Demenko, I.I. Komarnytska,
D.O. Koshykov, K.O. Kryvosheiev,
O.M. Reznik, Ye.Yu. Sybirtseva, M.V. Starynskyi,
A.V. Steblianko and other scholars) economic
interests have been considered in the context
of defining public administration in the field
of economy and in the field of ensuring economic
security of the State. The scientific developments
of these and other scholars enable to deepen
the scientific understanding of economic
interests as an object of administrative and legal
research.

The purpose of this research is to determine
the essential content of economic interests
as an object of administrative and legal
research. Accordingly, the tasks of this study
are: 1) to study the concepts of interests,
economic interests and their significance for
the development of society and the State; 2) to
study the characteristics of economic interests in
the context of the legal regime of administrative
law; 3) to determine the current assessment
of the role of administrative law in Ukraine in
ensuring and protecting economic interests.

2. Principles of economic interests

In general, such a fundamental category
as ‘interest’ is based on a deep analysis
of human nature and its interaction with
various social institutions (including both
legal and political). Firstly, interests reflect
the orientation of consciousness and will
of individuals (or groups) to satisfy certain
needs or desires, being motivating factors
that encourage certain actions and determine
the conduct of the relevant actors. When
considering the motives of human behaviour
in the legal field through the prism of interests,
it is important to understand that, firstly,
interests can be grouped into material (related
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to satisfaction of physical and economic needs)
and intangible (related to spiritual, cultural
and moral values), as well as into individual
(belonging to individuals) and collective
(reflecting the needs and goals of groups
of people or society as a whole). Secondly,
interests are socially significant categories that
require to be protected and regulated by legal
provisions. It should be noted that interests are
recognised as legal categories if they have legal
significance and meet the requirements of legal
principles and provisions. In this context, law
is a tool for recognising legal significance, as
well as harmonising and balancing different
types and kinds of interests, ensuring their fair
and equal satisfaction.

Considering the category of ‘interest’ as
apurelylegalcategory,itisimportanttoremember
that interest from this perspective should be
viewed as a conscious need or desire, which is
met by exercising the rights and obligations
reflected in legal provisions and directly
or indirectly reflected in the requirements
of the principles of law of a modern human-
centred state. Legally significant interests
may be of different nature (personal, public,
economic, political, etc.), and they may be in
compliance with the law (legitimate interests
that meet the requirements of legal provisions
and are subject to protection by the state)
or not (unlawful interests that contradict
the established legal order and, therefore, are
subject to restriction or direct prohibition
by law). These circumstances are important
because interests in the legal system of Ukraine,
as in any other legal and democratic state, play
a key role in the creation and implementation
of legal provisions. Therefore, lawmakers
should respect and protect the diverse interests
of the parties to the law, ensuring a balance
and fairness in their enjoyment. On the other
hand, the entities that implement the law
(in particular, public administration bodies)
also focus on protecting interests in dispute
resolution and decision-making.

It should also be noted that in reality, one
can also observe the unity of legally significant
interests, which is manifested in the following
aspects: First, these interests are personified
in specific individuals involved in economic
activity and/or in the process of ensuring
the economic security of the state. Second,
each interest is aimed at meeting vital needs,
which characterises consumer conduct. Third,
the commonality of legally significant economic
interests implies a system of direct or indirect
interrelations, coordination, subordination
and determination of economic interests. This
is due to the fact that in practice, no economic
interest can be exercised by a participant in legal
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relations without a set of connections with other
interests that originate from this participant or
from other participants in legal relations, which
may be affected by actions and decisions taken
to meet this interest. Fourth, the social basis for
the unity of economic interests is the system
of social institutions, among which social norms
and traditions, as well as established rules
of conduct mediated by public morality and law,
are of particular importance.

Recognising the special public legal
significance of economic interests, we note
that they are also typically a full-fledged
object of economic activity which is the object
of administrative and legal research and,
at the same time, the object of administrative
and legal adjustment. Economic interests
can be viewed as a relevant object, given
the circumstances of reality, such as:

1) The economic interests of parties to
legal relations, who can also be participants
in administrative-legal relations. They reflect
the needs and goals of the actors operating
in the relevant legal field. These actors are
involved to varying degrees in administrative
and legal relations, which makes their interests
an important element in the formation
and implementation of administrative and legal
provisions and mechanisms for regulating
actions and decisions taken by this group
of actors. It is important to consider several
key aspects when analysing this feature. First,
ahumanbeing,asacarrier ofasystem of interests,
is an integral part of society and interacts with
the environment, striving for self-preservation
and harmony in his or her social existence.
Second, this aspiration is manifested through
overcoming negative impacts and implementing
universal values. These aspects are important
because all participants in legal relations,
whether individuals or legal entities, are human
beings. Therefore, economic interests apply
to various actors of administrative law, but it
is important to consider that in the context
of these actors, the so-called ‘universal character’
of economic relations is manifested through
the ‘specific character’ of economic interests
objectified by different actors. Therefore, this
specificity requires careful consideration when
defining and regulating the economic interests
of these actors;

2) The economic interests are regulated,
implemented, and protected in accordance with
the provisions of administrative legislation
and are embodied in the state's economic policy.
It should be noted that administrative law
regulates the economic interests of the state,
as well as the main economic interests of legal
entitiesand physical personsin Ukraine, directly
reflecting these interests or deriving them from

existing norms. Administrative law establishes
rules and procedures that regulate economic
activity, protect economic interests and ensure
compliance with legal provisionsin the economic
sector. Therefore, these provisions form
the basis of the administrative and legal regime
for ensuring economic security and legally
predictable, harmonious interaction of legal
entitiesinvolved in the economy. In this context,
it is important to consider that the current
administrative legislation of Ukraine covers
a wide range of issues. They include taxation,
licensing, control over compliance with
economic standards, antitrust and anti-cartel
regulatory frameworks, and other aspects that
ensure the economic security of the state at all
levels of its functioning. These rules not only
regulate but also protect economic interests,
promoting stability and predictability in
economic relations. In addition, the realisation
of economicinterests oflegal entitiesis embodied
in the economic policy of the state, which is
an integral part of public administration and is
an important object of modern administrative
law. The economic policy includes measures
and actions aimed at achieving such economic
goals as sustainable growth, improving
the welfare of the population, providing
employment, developing critical infrastructure,
etc. In this context, it is also important to
consider that public economic policy is formed
on the basis of an analysis of national interests,
which include both internal needs to maintain
the administrative and legal regime of economic
security and external obligations and challenges
that affect the normal interaction of legal
entities involved in economic relations;

3) Third, the implementation of economic
interests is closely related to the state's efforts
to ensure economic security, achieved through
the economic function of the state and the creation
of conditions favourable for national security. It
is important to emphasise that the priorities
of the modern development of any state depend
on the clarity of the formulation of national
interests and understanding of the mechanisms
for their protection. Scientists rightly note that
one of the main goals of sustainable development
of the state is to ensure national security in all
its forms (Pavlenko, 2022), including economic
security. Therefore, economic security at all
levels of public and state activities is possible
only with a clear understanding of the priorities
in the economic sector that determine this
security.

3. Peculiarities of economic interests as
an object of administrative and legal research

A comprehensive analysis of economic
interests as an object of administrative and legal
research reveals that they are achieved mainly
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through public administration. In this context,
the tasks that have already been addressed to
varying degrees by Ukrainian administrative
lawyers come to the fore:

a) Create and mainten infrastructure,
which is the basis of the socio-economic system
of society. This infrastructure includes tangible
and intangible objects, systems and services
necessary for the functioning and development
of society. These are the production
and economic infrastructure, which includes
transport (roads, railways, ports, airports),
energy (power plants, power lines, gas
pipelines), industrial facilities (factories, plants,
production complexes) and communication
networks (telephone lines, the Internet). Social
infrastructure includes educational and medical
institutions, cultural and sports facilities, as
well as social services that meet the basic needs
of the population and improve the quality
of life, which contributes to social stability
and human capital development. Institutional
infrastructure should also be noted, which
includes the legal and organisational
structures that ensure the efficient functioning
of the economic system. In this case, it refers to
public service bodies responsible for economic
security at all levels, as well as civil society
actors (trade unions, employers' associations,
consumer protection organisations)
and financial institutions (banks, insurance
companies, investment funds) that provide
access to financial resources and financial risk
management. As for the financial and market
system, it includes the credit and banking
system and the markets for goods and services,
as well as financial markets;

b) Create a legal framework for
the functioning of economic entities is one
of the key functions of a modern state aimed
at creating stable and predictable conditions
for doing business. These activities include
the development, adoption and implementation
ofregulations governing theactivitiesof business
entities and guaranteeing the protection
of property rights and compliance with
contractual obligations. This legal framework
is then subject to continuous improvement to
ensure the efficient functioning of the economic
system,;

¢) Control over the observance of market
competition rules as one of the most important
functions of the state in ensuring fair and efficient
functioning of the market economy, which, in
turn, contributes to meeting economic interests.
The main purpose of such control is to prevent
monopolistic practices through the adoption
of antimonopoly legislation and the operation
of the Antimonopoly Committee of Ukraine.
Second, to monitor compliance with anti-cartel
legislation and supervising cartel agreements in
the market, including combating agreements
between competitors aimed at restricting
competition, price fixing, market division
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and other anticompetitive actions that harm
the economy by increasing prices for consumers
and limiting the choice of goods and services.
Thirdly, to support fair competition in
the market, which stimulates innovation,
improves the quality of goods and services,
and reduces prices. Fourth, to protect consumers
and small entrepreneurs, who are the most
vulnerable market participants and often suffer
from anti-competitive practices by big business
and entities associated with oligarchic influence.

4. Conclusions

Economic interests are a fundamental
component of social development, which
determine the performance of business
entities and influence the economic policy
of the State. The administrative and legal
research of economic interests enables to
identify the essence, structure and mechanisms
of protection of such interests, which
contributes to the formation of a scientific
basis for the creation of effective regulations
and the development of effective approaches to
the formation of an eflicient economic policy.
In addition, the consideration of economic
interests asan object of administrative and legal
regulation opens up new opportunities for
a deeper understanding of the role of the state
in ensuring economic security. It should be
considered that meeting economic interests
is only possible if there is effective public
administration in the economic sector, which
includes the creation and maintenance
of infrastructure, proper legal regulation
of  economic  activity, control  over
compliance with market competition rules
and implementation of public economic
policy. It is important to consider social,
political and legal aspects in the formation
and realisation of economic interests, which
enables sustainable economic development
and improvement of the population's welfare.
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EROHOMIYHI IHTEPECH 4K Ob’€KT AJIMIHICTPATUBHO-ITIPABOBOTI'O
JOCJIIKEHHA

Y cmammi docridncyemocs cymuicmy ma sHavenms: eKOHOMIYHUX THmepecie sk 0co0au6020 00’'exma
aominicmpamuenozo npasa. A6mopom ananisyemvcs. Kamezopio <inmepecs, ii mamepiaivii ma nema-
manvra kamezopis, sk <iHmepecs, IPYHMYEMvbCsi HA LAUOGOKOMY ananisi 100cvkoi npupoou ma i 63aemodii
3 PISHUMU COYIANOHUMU THCMUMYMamu (8KI0UANYU SK NPasosi, max i noaimuuni). Exonomiuni inmepecu
DO32AAOAIOMBCS SK 0COONUBUIL eremenm OLCHOCTL, W0 (POPMYEMbCS Y CYCninvil ceidomocmi ma sidizpae
KII0U08Y PO Y CYCNLILHOMY PO3GUMKY, BUSHAUAIOUU N06edinKy Hacamneped cyb 'ekmis 20cnodapiosanis
ma 6NAUBAIOUU HA eKOHOMIUNY NOAIMUKY Oepacas. EXonomiumi inmepecu Moicymy po3znsioamucs 6 Skocmi
00 'exma aominicmpamueno-npagosozo 0ociioNcents ma 00 €Kma aOMIHICMpPAMUEHO-NPABOBO20 PE2YII0-
sannsi, bepyuu 00 yeazu wonatnepue mpu obcmasunu oiticnocmi. Ilepwa — exonomiuni inmepecu € inmep-
ecamu cy0’ekmie npasa, sKi MOKCYMov OYmu MAKON YUACHUKAMU AOMIHICIMPAMUBHO-NPABOGUX BIOHOCUH.
Jpyea — peenamenmauis, peanizayis ma 3axXucm eKoHOMIUHUX THmepecie 30iCHIoMbCs Y 6i0nosionocmi
00 HOPM AOMIHICMPAMUBHOZ0 3AKOHOOABCMBA MA 6MILIOIOMbCS 6 eKOHOMIUHIT noximuyl oepacasu. Tpe-
mst — Peani3auis exoHoOMUNUX THmepecie micho noe’s3ana 3 disapricmio 0epacasu woedo sadesnedenis exo-
HOMIuNOI 6e3nexu, wo 00CA2acEMbCsa 3a PAXYHOK peanisayii exonomiunoi Gynkyii depicasu ma cmeopeniis
CRPUSMIUBUX YMOB HAUTOHAILHOT GesneKi. AKyenmyemocs yeaza na 1eobxionocmi npasosozo pezyiiosanis
Ma 3aXUCmy eKOHOMIMHUX THMepecis, 8paxosyiouu ix opuduune suauenns. Y cmammi poseasoaiomocs pisii
nioxo0u 0o eu3HAUEHHs MA PE2YTI0BANH EKOHOMIMHUX THMePecie AOMIHICMPaAmueHO-npasosUMIL HOPMAMIL
ma o6TPYHMOBYEMbCS, WO Ui iHmepect Nocmaioms ¢ SKoCmi 00 €Kmy NPasosozo Pezyiosaniis, wo nompe-
Oyromv uimkozo eusnauenns ma saxucmy 3 60Ky depicasu. Ocobausa yeaza NPUOLIAEMbCS AHALIZY PO
aominicmpamuer0zo npasa 6 3adesneueHii ma 3axucmi exkoHoMuHux inmepecie. Y cmammi 0ocaioxncyomvcs
HOPMAMUBHO-NPABOBL AKMU, WO PE2YI0I0Mb eKOHOMIUNY OLSIbHICMD, a MAKONC THCMUMYUIHI MeXxanizmu,
SKI CNPUSAIOMb Peanisayii ma 3axucmy exoHoMMHUX iHmepecie. Aemop nioxkpeciioe eajnciusicmy nyo6ii-
1020 AOMIHICIMPYBANHI Y Cepi eKOHOMIKU, WO BKIIOUAE CINBOPEHHS Ma NIOMPUMANHS THppacmpykmypu,
nPasose pezyno6anis ekoHoOMUNHOT OISIHOCIE, KOHMPOLb 3G OOMPUMAHHIM NPAGUL PUHKOBOT KOHKYDEHUiT
ma peanizauito 0epicasnoi exoHoMiunoi noximuxi. Y 6UchosKkax 00 cmammi y3azaivHiolomoCs Pesyibmami
Q0CHOMNCeHHS MA BKAZYEMBCS HA HEOOXIONICMD KOMNLEKCHO020 Ni0X00Y 00 PO32IA0Y eKOHOMIUHUX THMEpecis
Y PAMKAX AOMIHICMPAMUGHO20 NPAsa, w0 00360IUMb 3ade3neuumu e(exmueHuil 3axucm npas cyo exmis
20CN00aprOBaH s MA CRPUSIUME eKOHOMIUHOMY PO3BUMKY 0epHcasi.

Kmouoei caosa: aominicmpamusie npaso, 0epicasna noiimuxa, exonomiuna 6esnexa, exoHomiumi
inmepecu, npagose Pezyosanis, nyoiiune a0MiHicmpyeans.
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THE ROLE AND IMPORTANCE OF SUPPORT FOR
ENTREPRENEURIAL ACTIVITY
IN MODERN CONDITIONS

Abstract. Purpose. The purpose of the article is to reveal the role and importance of support for
entrepreneurial activity in modern conditions. Results. Based on the analysis of scientific views of scholars
and provisions of current legislation, the article formulates the author's approach to defining the purpose
and objectives of support for entrepreneurial activity in Ukraine. It is emphasised that the essence
of the support under study is to provide various forms of assistance to entities intending to or already
engaged in entrepreneurial activity in order to create conditions for its sustainable development as the basis
of the national economy. Conclusions. It is concluded that the essence of support for entrepreneurial
activity is characterised by the following: first, it consists of a number of legal, organisational, financial,
information and advisory and other measures; second, their implementation should comply with the legal
status of the actors involved; third, its overall goal can be considered to be ensuring an optimal balance
between the interests of entrepreneurs and the public interests of socio-economic development; fourth,
the task depends on the specific area of business activity and objective conditions of reality; fifth, it can
be performed by any authorised actors, except for the entrepreneur who will receive it. They may be
state authorities, local self-government bodies, public organisations, etc. Therefore, it is the essence
of the support under study is to provide various forms of assistance to entities intending to or already
engaged in entrepreneurial activity in order to create conditions for its sustainable development as
the basis of the national economy. The role of support from the state and local governments is not in
regulating all aspects of business activity in detail, which is typical for anti-democratic non-market
systems, but in assisting and facilitating the implementation of proactive and independent risky activities
with minimising factors that affect or may adversely affect such activities. The support should be dynamic
and adequately flexible to changes in social, economic and political life that affect the conditions for
entrepreneurial activity.

Key words: support, entrepreneurial activity, government programmes, legal and regulatory
framework.

1. Introduction Some problematic issues related to

Nowadays, Ukraine is undergoing extremely
difficult social and economic conditions, primarily
due to the full-scale invasion of the terrorist state,
which has a negative impact on entrepreneurial
activity, including the danger of shelling,
especially in the east and south of the country;
destruction of natural resources, the impossibility
of their use in a large part of the country due to
hostilities and occupation, and environmental
pollution; destruction of the energy infrastructure;
a significant reduction in the male population,
including among skilled workers in entire business
sectors, etc. In addition, the problems that
existed before 2022 are also deepening, including
an increase in the tax burden, the general
imperfection of the tax system, etc. That is why,
in today's realities, support for entrepreneurship is
of great importance.

28

the support of entrepreneurial activity in
Ukraine were considered in the scientific
works by: D.O. Bezzubov, D.S. Bukreieva,
M.O. Bukher, I.B. Hobyr, O.V. Huk,
K.V. Denysenko, M.I. Melnyk, T.Y. Melnyk,
Ye.V. Somova and many others. However,
despite the significant theoretical achievements,
the role and importance of support for
entrepreneurial activity is constantly growing.

Therefore, the purpose of the article is to
reveal the role and importance of support for
entrepreneurial activity in modern conditions.

2. Specific features of state support for
business

To begin our research, we note that support
is always associated with ensuring a certain
interest. As for the support of state and local
authorities, it is primarily about reconciling

© S. Serykov, 2023
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the public interests represented by these
bodies with the interests of business entities.
It should be emphasised that the interests
in the development of entrepreneurial
activity both in individual regions and in
the country as a whole coincide with the public
interest in terms of increasing the welfare
of the population. Therefore, state support is
the state’s actions implemented in the process
of regulatory influence. State support is a part
of the broader concept of ‘public support for
entrepreneurial activity’, which is related to
the scope of interests that state authorities
and local governments represent in these
relations. According to O. Bavyko, the state
regulatory framework for entrepreneurship is
a system of legal, administrative and regulatory
measures aimed at solving socio-economic
problems by stimulating the development
of socially efficient entrepreneurial activity. As
part of this mechanism, the author identifies
a subsystem of supporting and stimulating
influence, which includes privatisation, public
procurement, investment, state consulting,
export-import policy (Bavyko,2017). Therefore,
the researcher emphasises that the overall goal
of state support is to direct entrepreneurial
activity to meet the public interest in socio-
economic sustainable development.

I.B. Hobyr and M.I. Melnyk characterise
the purpose of state support for business as
creating equal conditions for all business
entities, as well as aligning business structures
with other sectors of social production. Small
and medium-sized businesses in particular
need such support. And not without reason,
as these forms of business are the structuring
factor of the economy in the new business
environment. Large enterprises, which are
the backbone of any industry, always embody
the results of structural changes, and in this
sense, they represent a stable, ‘conservative’
beginning of the economy (Hobyr, Melnyk,
2015). Therefore, according to the authors,
the purpose of this support is to ‘smooth out’
the negative factors that create an obstacle to
entrepreneurial activity.

T. Melnyk understands state support as
state regulatory framework for entrepreneurial
activity, which primarily involves the deliberate
formation by state structures of appropriate
direct and indirect instruments of business
support, in particular, creation of incentives,
use of material, financial and other resources
attracted for its actors. The priority
of state regulatory framework and support for
entrepreneurship in times of war necessitates
a transition from direct administrative
assistance to the formation of a favourable
economic and social environment to

improve mechanisms and tools to stimulate
the development of business entities (Melnyk,
2022). The researcher emphasises that
the direct administrative influence of the state
on the regulation of entrepreneurial activity
should give way to measures that directly or
indirectly stimulate its development by creating
favourable conditions.

The Commercial Code of Ukraine,
in particular, in Article 48, defines state
support for entrepreneurship as the following
activities performed by the authorities in
order to create favourable organisational
and economic conditions for the development
of entrepreneurship under the context
and in the manner prescribed by law: provision
of land plots to entrepreneurs, transfer of state
property necessary for entrepreneurial activity;
assistance to entrepreneurs in organising
logistics and information services for their
activities, and training of personnel; initial
arrangement of undeveloped territories with
production and social infrastructure facilities
with their sale or transfer to entrepreneurs in
accordance with the procedure established by
law; stimulation of technology modernisation,
innovation, development of new types
of products and services by entrepreneurs;
provision of other types of assistance to
entrepreneurs. It also stipulates that the state
promotes the development of small business
and creates the necessary conditions for
this (Commercial Code of Ukraine, 2003).
Therefore, the purpose and main trends of state
support for entrepreneurship are defined, which
are not exclusive.

Given these author's positions on
the purpose of the State support, it seems
appropriate to formulate it as: first, creation
of favourable conditions for the development
of entrepreneurship which offset or reduce
the role of negative factors affecting
entrepreneurial activity; and second, directing
entrepreneurship to achieve public social
and economic interests of the country.
Depending on the specific negative impact,
the overall goal is manifested in specific tasks
that provide for the achievement of the required
result of support measures.

3. Areas of the entrepreneurial protection
system

According to D.O. Bezzubov
and M.O. Bukher, the tasks of the system
ofbusinessprotectionareasfollows: participation
in the implementation of state programmes in
the field of ensuring the security of the economy;
creation and maintenance of a specialised
information fund of commercial organisations
on the security of their activities; development
and implementation of an effective mechanism
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for protecting capital and material assets
of enterprises; facilitating the regulation
of the activities of non-governmental
organisations working in the security sector
on issues affecting the interests of individual
commercial enterprises and the state in general;
assisting  non-governmental  organisations
in dealing with information security issues;
comprehensive protection of the interests
of domestic entrepreneurs in their relations
with foreign firms; addressing security issues in
industrial and financial groups; solving problems
of inter-objective exchange of confidential
information; facilitating the improvement
of the regulatory framework for business
security; participating in security inspections
of commercial structures; solving complex,
unusual and controversial problems related to
the security of the country's economic system,
as well as groups of enterprises and individual
objects;  performing  special  scientific
and technical work on business protection;
protecting the interests of entrepreneurs
in the legislative, executive and judicial
authorities on protection against economic
espionage (Bezzubov and Bukher, 2017). In
addition, the tasks depend on the legal status
of the entity that implements the measures
to support entrepreneurial activity. For
example, the main tasks of the Ukrainian
Entrepreneurship  Support Fund are to
facilitate the implementation of public policy
on entrepreneurship development by attracting
and efficiently using financial resources on
a repayable and non-repayable basis, financing
targeted programmes and projects, and partially
paying interest on loans issued to entrepreneurs
by banking institutions; cooperation with
international, foreign and Ukrainian financial
organisations in matters of entrepreneurship
development; participation in
the implementation of international agreements
on financial support for entrepreneurship
development in Ukraine; participation in
the establishment of organisations aimed
at providing support to entrepreneurship (On
the Ukrainian Entrepreneurship Support Fund:
Decree of the Cabinet of Ministers of Ukraine,
1995).

The support tasks are implemented in
the forms defined by law or not prohibited
by it. There are two main forms of state
support for small businesses in the world.
One is extensive regulatory state support
for small businesses combined with state
protectionism. It is typical for the initial
stage of small business development. The
other form involves moderate regulatory state
support for small business and the creation
of market conditions for competition and is
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typical for more mature market relations (On
the Ukrainian Entrepreneurship Support
Fund: Decree of the Cabinet of Ministers
of Ukraine, 1995). It seems that the optimal
combination of these forms is a priority for
the effective development of entrepreneurship
in the difficult security, social, economic
and other conditions that exist in Ukraine,
taking into account its European, democratic
development path.

Due to the specific task, there should be
appropriate support measures. According to
D.S. Bukreieva and K.V. Denysenko, the main
priority support measures for the development
of social responsibility of entrepreneurs should
be: state promotion of the importance of social
responsibility, its benefits and needs for society;
creation of a state fund and attraction of funds
from local budgets for partial co-financing
of social projects implemented by private
enterprises; various tax benefits and creating
moral incentives for entrepreneurs who invest
in socially important projects; mandatory social
reporting at the national level for companies
that can list shares on stock exchanges,
participate in government tenders, obtain
certain licences, etc. (Bukreieva, Denysenko,
2022). The current conditions of the country's
socio-economic life are complicated by many
factors that significantly affect entrepreneurial
activity. According to O. Huk and Ye. Somova,
these include a decrease in the production
of exported goods, as parts of Mykolaiv,
Kherson and Zaporizhzhia regions are occupied,
which in turn makes access to ports impossible.
The Black Sea is also in question, as there
are Russian ships there that pose a threat. In
addition, many domestic products, including
grain, were exported to the territory of Russia,
causing obstacles to foreign trade, disruption
of transport and logistics processes, outflow
of personnel abroad or partial relocation
of labour resources within Ukraine. On 24
February 2022, some domestic enterprises
suspended their operations due to the inability
to do business, significant damage and losses.
The other part of the business was developing
strategic plans for the future operations
of the companies (Huk, Somova, 2022).
Therefore, the task of support under martial
law is, first and foremost, to ensure maximum
security of business activity and, at the same
time, to stimulate economic activity in less
secure areas of the country.

An  example of such support s
the  Enterprise  Relocation = Programme
implemented by the Ministry of Economy
of Ukraine. This programme involves
relocating businesses from areas close to or in
the war zone to safe regions of Western Ukraine
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(Zakarpattia, Ivano-Frankivsk, Lviv, Ternopil,
Khmelnytskyi, Chernivtsi, Vinnytsia, Volyn
and Rivne regions). Any enterprise can join
the programme by relocating its facilities in full
or in part. The programme applies to regions
affected by the hostilities. You can apply for
the programme by submitting an application
for relocation, indicating the specialisation
of the enterprise, the number of employees,
production capabilities, needs for production
space, raw materials, employee accommodation,
and the method of transportation. There are
no grounds for refusal to relocate. There is
a priority for consideration of the application,
the possibility of dismantling, the availability
of a location with the necessary conditions
for work in the host regions and the priority
of transportation (Enterprise relocation
program, 2020). Furthermore, in one
of the regions of Ukraine most affected by
the full-scale Russian aggression (Kharkiv
region), entrepreneurs were exempted from
paying the following taxes: single tax, rent,
and real estate and land taxes. In this way, local
governments are trying to stop the outflow
of entrepreneurs and ensure the revival
of economic life, public needs and employment.

4. Conclusions

Therefore, the analysis conducted enables
the following statements to be made, the essence
of support for entrepreneurial activity is
characterised by the following: first, it consists
of a number of legal, organisational, financial,
information and advisory and other measures;
second, their implementation should comply
with the legal status of the actors involved; third,
its overall goal can be considered to be ensuring
an optimal balance between the interests
of entrepreneurs and the public interests
of socio-economic development; fourth, the task
depends on the specific area of business activity
and objective conditions of reality; fifth, it can
be performed by any authorised actors, except
for the entrepreneur who will receive it. They
may be state authorities, local self-government
bodies, public organisations, etc.

Therefore, it is the essence of the support
under study is to provide various forms
of assistance to entities intending to or already
engaged in entrepreneurial activity in order to
create conditionsforitssustainable development
as the basis of the national economy. The role
of support from the state and local governments
is not in regulating all aspects of business
activity in detail, which is typical for anti-
democratic non-market systems, but in assisting
and facilitating the implementation of proactive
and independent risky activities with
minimising factors that affect or may adversely
affect such activities. The support should be

dynamic and adequately flexible to changes in
social, economic and political life that affect
the conditions for entrepreneurial activity.
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POJIb TA 3HAYEHHSA NIATPUMKH IIAIPUEMHHUIIBKOI AIAJIbHOCTI
B CYUYACHUX YMOBAX

Anorauis. Mema. Meta cTaTTi 110JISITA€ Y PO3KPUTTI POJI Ta 3HAYEHHS MATPUMKH ITi/[IIPUEMHUIIb-
KOI JIISITIBHOCTI B cyyacHUX yMoBax. Pe3yavmamu. Y cTaTti, ClIMpaloulch Ha aHasli3 HaAyKOBUX MOTJIS/IIB
BYEHMX Ta HOPM YMHHOTO 3aKOHO/ABCTBA, C(HOPMYJIbOBAHO aBTOPCHKHIA Mi/IXi/I 1110/10 BU3HAUYEHHS METH
Ta 3aBJIaHb MIATPUMKHU ITIIPUEMHHIIBKOI /IiSITIBHOCTI B YKpaiHi. AKIIEHTOBAHO yBary Ha TOMY, 1[0 3MiCT
JOCTKYBAHOI MIATPUMKH TIOJIATAE B HaAaHHI pisHUX (HopM H0moMOrH cy6’eKTam, sKi MaioTh HaMip abo
BIKe 3/[IHCHIOIOTH TiIIPUEMHUIIBKY /IiSITTBHICTD, 3a/171s1 CTBOPEHHS YMOB ii CTaJIOr0 PO3BUTKY SIK OCHOBH
HalliOHAJIbHOI eKOHOMIKU. Bucnogxu. 3po0jeHo BUCHOBOK, 110 CYTHICTh MIATPUMKH IIIIPUEMHUIIBKOL
JUSTBHOCTI XapaKTepPU3YETLCST TUM, 10 BOHA: IO-Iepllle, CKJIQAa€Thcsl i3 HU3KU IIPABOBUX, OpraHisa-
miltHYX, dinancoBux, iHGOPMaNiHO-KOHCYIBTATUBHUX Ta IHINX 3aXO/IiB; TO-APYTe, iX peaisallis Mae
BIJITIOBIIaTH MPABOBOMY cTatycy cy0'e€KTiB, sIKi 1X 3ifiCHIOOT; MO-TPETE, il 3araibHOI0 METOI0 MOYKHA
BBayKaTH 3a0€3MEYCHHS ONTUMAIBHOTO OajaHcy Mixk iHTepecaMut ¢y6’€KTiB MiAIPUEMHUIIBKOI isIbHOC-
Ti Ta MyGIYHNMHI iHTEpECaMu COTliaTbHO-eKOHOMIYHOTO PO3BUTKY; MO-4ETBEPTE, 3a[aHHsT 3a1eKaTh Bij
KOHKPETHOI chepu MiAIPUEMHUIIBKOT AisIBHOCTI Ta 00’€KTUBHUX YMOB JIHCHOCTI; MO-IT'siTe, MOJKe 3/ii-
CHIOBATHCA OYIb-AKMME YIIOBHOBAKEHUMM Ha 1e Cy(’€KTaMu, OKPIM CaMOTO MiANPUEMIIA, AKUH 1i oTpu-
Mae. Humu MokyTh GyTH OpraHu JepsKaBHOI BJIajif, OPraH¥ MiCI[EBOTO CAMOBDSIIYBAHHS, TPOMA/ICHKI
opranizaitii Tomo. OT:Ke, 3MICT JIOCJI/IPKYBAHOI MIITPUMKH TIOJISITAE B HA/lAaHHI Pi3HUX (hOPM J0TIOMOTH
cy6’ekram, SKi MaloTh HaMip ab0 BiKe 3AIHCHIOIOTH M ANPUEMHHIBKY MisJIbHICTh, 32111 CTBOPEHHS YMOB il
CTaJIOTO PO3BUTKY K OCHOBH HAIIOHATHLHOI eKOHOMIKH. POJTb MATPUMKH 3 O0KY JIepsKaBU Ta OpTraHiB Mic-
1[eBOTO CAMOBPSIZIYBAHHS MPOSIBISETHCS HE B JIeTATbHOMY BPETYJIIOBAHHI BCIX aCTIEKTiB I/ IIPHEMHMIIb-
KOI [IISJIBHOCTI, 110 € BJACTUBUM JIJIs1 aHTUIEMOKPATUYHUX HE PUHKOBUX CUCTEM, a B I0TIOMO31, CIIPUSHHI
B peaisailii iHiliaTUBHOI Ta CAMOCTiIHOI PU3WKOBOI [isIBHOCTI 3 MiHiMi3aITi€io (haKTOPiB, 10 BIIUBAIOTH
9F MOYKYTh HETATHBHO BIUIMHYTH Ha TaKy [isibHicTh. [lixTprMka Mae OyTH AMHAMIYHOIO Ta AIEKBaTHO
THYYKOIO /IO 3MiH, 1110 MAIOTh MicCIle B CYCITIIbHOMY, EKOHOMIYHOMY Ta TOJITUYHOMY KUTTI Ta BIJIMBAIOTH
Ha YMOBU 3[[IFICHEHHS MiAMTPUEMHUIIBKO] AiSTBHOCTI.

Kmouogi ciioBa: migTpuMKa, i IIPUEMHUIIBKA JIiSIIbHICTD, IEPKaBHI TPOrPaM, HOPMATUBHO-IPABOBE
PEryJIIOBaHHS.
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DETERMINATION OF THE CONTENT OF FORMAL
PRECONDITIONS FOR EXERCISING THE RIGHT
TO CASSATION APPEAL IN ADMINISTRATIVE
PROCEEDINGS OF UKRAINE

Abstract. Purpose. The purpose of the article is to determine the content of the formal preconditions
for exercising the right to cassation appeal in administrative proceedings in Ukraine. Results. Procedural
time limits of cassation proceedings are the period of time established by law and the administrative
court of cassation within which the parties and other persons involved in the case, as well as persons not
involved in the case, if the court has decided on their rights, freedoms, interests and obligations, have
the right to take procedural actions. The cassation proceedings have certain types of procedural time
limits during which all procedural actions are performed during the commencement of proceedings in
the case, consideration of the cassation appeal and adoption of a resolution by the court and participants
in the case. One of the types of procedural time limits of cassation appeal is the time limit for exercising
the right to cassation appeal, by which the author means the period of time established by law during which
the eligible parties have the right to appeal to the administrative court of cassation. The time limit for
exercising the right to cassation appeal is a period of time established by law during which eligible actors
have the right to apply to an administrative court of cassation. In our opinion, the time limit of cassation
appeal is a procedural time limit by its content and legal nature. The filing of a cassation appeal to the High
Administrative Court of Ukraine within the scope of consideration of a particular administrative case is
a procedural action of the parties and other persons involved in the case, as well as persons not involved
in the case, if the court has decided on their rights, freedoms, interests and obligations. Conclusions.
The grounds for a cassation appeal are the circumstances by which the appellant demonstrates that
the administrative courts of first and/or appellate instance have incorrectly applied the substantive
and procedural law. In such a case, the cassation appeal should specify what exactly constitutes a significant
violation or misapplication of substantive or procedural law, with a reasonable presentation of relevant
evidence (court decisions, copies of documents, other materials, etc.). The content of the cassation appeal
will include the appellant's request to the administrative court of cassation to take certain actions to
cancel or replace the court decisions of the administrative courts of first and/or appellate instance. In
our opinion, the specified requirements for the form and content of the cassation appeal are of great
importance, since it is within the cassation appeal that the administrative court of cassation will verify
that the provisions of substantive and procedural law are applied correctly.

Key words: court decision, case consideration, cassation appeal, court hearing, procedural time limits.

1. Introduction

One of the preconditions for exercising
the right of cassation appeal is compliance
with the procedural time limits established by
the CAPU or set by the administrative court for
applying to the cassation court.

In order to fulfil the tasks of administra-
tive court proceedings, it is essential not only
to establish the procedural order of admin-
istration of justice in administrative cases,
but also to create an optimal time regime for

© M. Ulmer, 2023

its implementation, that is, to establish pro-
cedural time limits. After all, it is extremely
important that administrative proceedings
are administered not only correctly, but also
in a timely manner.

It is to achieve this goal that procedural
time limits are set.

Moreover, their existence and strict obser-
vance is not only a guarantee of the exercise
of subjective procedural rights by the parties to
the proceedings, but also a guarantee of the effi-
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ciency of the proceedings (Andrushko, Bilousov,
Stefanchuk, Uhrynovska, 2006, p. 85).

2. The concept of procedural time limits

In modern research on administrative law
and administrative procedure, the problems
of procedural time limits in administrative pro-
ceedings have been covered in textbooks, man-
uals on the basics of administrative proceedings,
administrative procedure, administrative pro-
cedure law, or in the context of analysing issues
related to the conduct of proceedings on admin-
istrative offences, citizens' appeals and discipli-
nary proceedings.

V.A. Lypa focuses his research on the prob-
lem of determining the specifics of time limits
at certain stages of administrative proceedings.
For example, the scholar analyses the issues
of the functions of time limits in administrative
proceedings, and characterises time limits as
a means of ensuring the legislative rights, inter-
ests and freedoms of citizens. However, a com-
prehensive study of the issue of the essence
of procedural time limits in administrative pro-
ceedings, systematisation of procedural time
limits, and their characteristics as an institute
of administrative procedural law is made in
the thesis by M.A. Soroka on ‘Procedural Time
Limits in Administrative Proceedings’ (Soroka,
2011). Nevertheless, scholars have not focused
on the issue of the content of procedural time
limits in cassation proceedings.

In the theory of legal procedure, the concept
of procedural time limits is interpreted differ-
ently by specialists in different branches of law.

In this regard, this article will focus on
the achievements of civil procedure. A civil
procedural time limit should be understood as
a period of time established by law or court dur-
ing which a certain procedural action may or
shall be performed by the participants of civil
proceedings (Andrushko, Bilousov, Stefanchuk,
Uhrynovska, 2006, p. 85).

According to S.V. Vasyliev, procedural
time limits are defined as a period established
by law or court within which a certain proce-
dural action must be taken by the court, parties
and other persons involved in the case (Vasyliev,
2013, p. 95).

Specialists in administrative law and proce-
dure provide a slightly different interpretation
of the concept of ‘procedural time limits’.

The authors of the textbook ‘Administrative
Law’ Z.R. Kisil and R.V. Kisil define the proce-
dural time limit as a period established by law or
court, the beginning or end of which or the com-
mencement of which entails legal consequences
and during which procedural actions are per-
formed (Kisil, Kisil, 2011).

V. H. Perepeliuk argues that the procedural
time limit is a period established by a legal reg-

34

ulation, calculated according to the established
rules, during which authorised persons are enti-
tled to perform procedural actions, fulfil an obli-
gation, or a point in time when a procedural
action is to be performed (Perepeliuk, 2003).

According to M.O. Soroka, a procedural time
limit in administrative proceedings is a moment
or period of time established by a procedural
law and/or court that must inevitably occur
and have legal significance in connection with
the performance of a separate procedural action,
consideration and resolution of an administra-
tive jurisdiction case (Soroka, 2011, p. 5).

The literature review in the field of admin-
istrative law and procedure reveals that pro-
cedural time limits in most of the above defi-
nitions are associated with the period during
which certain legal consequences of procedural
actions should occur.

In administrative proceedings, general
provisions on the definition of procedural
time limits are provided for in the CAPU. For
example, in part 1 of Article 101 of the CAPU,
the legislator understands procedural time lim-
its as the time limits established by law or court
within which procedural actions are performed.

The specifics of procedural time limits
in administrative proceedings are defined
by the provisions of Chapter 8 ‘Time Limits’
of the CAPU, which consists of five articles,
namely Articles 99 to 103.

The content of procedural time limits in
administrative proceedings is also disclosed
in other legal instruments of the judiciary.
For example, in its Information Letter No.
1909/12/13-12 of 27.08.2012 the HACU
explains the concept of procedural time limits
as the time limits for performing procedural
actions established by law or court (High
Administrative Court of Ukraine Information
letter, 2012).

For example, pursuant to Letter No.
196/11/13-11 of the High Administrative
Court of Ukraine of 09 February 2011 on imple-
menting the work plan for the first half of 2011
and providing information on the practice
of applying the provisions of Articles 99-103,
186, part three of Article 189 of the Code
of Administrative Procedure of Ukraine by
local and appellate administrative courts in
the second half of 2010, the Vinnytsia Admin-
istrative Court of Appeal informs that ‘Proce-
dural time limit in administrative proceedings
(one of the most effective procedural means
of ensuring timely resolution of cases) is
a period established by the current procedural
legislation - the Code of Administrative Pro-
cedure of Ukraine or a judge (court), during
which a particular procedural action shall or
may be performed or a certain part of the pro-
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ceedings completed (Generalization of the Vin-
nytsia Appeal Administrative Court regarding
the application of time limits for appeals to
the court, 2022).

Therefore, in our opinion, procedural time
limits in administrative proceedings should be
understood as a period established by law or
court within which a certain procedural action
shall be taken by the court and other partici-
pants in the administrative procedure. All other
scientific approaches in which procedural time
limits are linked to events or actions, etc. are not
justified (Ulmer, 2014).

Therefore, procedural time limits of cassa-
tion proceedings are the period of time estab-
lished by law and the administrative court
of cassation within which the parties and other
persons involved in the case, as well as persons
not involved in the case, if the court has decided
on their rights, freedoms, interests and obliga-
tions, have the right to take procedural actions.

Therefore, cassation proceedings have cer-
tain types of procedural time limits during
which all procedural actions are performed
during the commencement of proceedings in
the case, consideration of the cassation appeal
and adoption of a decision by the court and par-
ticipants in the case.

3. The types of procedural time limits
of cassation appeal

One of the types of procedural time limits
of cassation appeal is the time limit for exer-
cising the right to cassation appeal, by which
the author means the period of time established
by law during which the eligible parties have
the right to appeal to the administrative court
of cassation.

The analysis of the HACU's practice in
cassation cases shows that there is a problem
with the calculation of procedural time limits
and their renewal.

Pursuant to Part 2 of Article 101
of the CAPU, the terms established by law or
court are determined by days, months and years,
and may also be determined by indicating
an event that must inevitably occur.

Pursuant to Article 103 of the CAPU,
the procedural timeline commences on the day
following the relevant calendar date or the occur-
rence of an event to which its commencement is
related.

Generally, under Article 102 of the CAPU,
the procedural time limit established by law
that has been missed for valid reasons may
be renewed, and the procedural time limit
established by the court may be extended by
the court at the request of a person involved in
the case. The court shall decide on the renewal
or extension of the missed time limit in written
proceedings or in a court hearing at the discre-

tion of the court. Failure to appear at the court
hearing by persons who have been duly notified
shall not prevent consideration of the motion.
The court's resolution to refuse to renew
or extend the missed procedural time limit
may be appealed by the persons involved in
the case. The rules of Article 102 of the CAPU
do not apply to the time limits for applying to
an administrative court.

An analysis of the provisions of the CAPU
regarding the time limits for cassation appeal
leads to the conclusion that the right of cassa-
tion appeal is limited by the procedural time
limits established by the CAPU for its exercise.
According to Part 2 of Article 212 of the CAPU,
a cassation appeal against court decisions shall
be filed within twenty days after the court deci-
sion of the court of appeal enters into force,
except as provided by this Code, and in case
of a full court decision, in accordance with
Article 160 of the CAPU, from the date
of the full court decision.

Part 3 of Article 160 of the CAPU stipulates
that in exceptional cases, depending on the com-
plexity of the case, the full resolution may be
postponed for a period of no more than five days
from the date of the end of the case consider-
ation. In this case, the introductory and oper-
ative parts of the resolution shall be signed by
the entire court, pronounced at the same session
in which the case was completed, and attached
to the case file.

In other words, in exceptional cases, a cassation
appeal may be filed with the court within twen-
ty-five days from the date of the full resolution.

The analysis of the provisions of Articles
101, 103 and 212 of the CAPU suggests that
the time limit for cassation appeal of a court res-
olution, both rulings and judgments, provided
forin Article 212 of the CAPU is calculated with
due regard to Part 1 of Article 103 of the CAPU,
which sets out the rules for the commencement
of the procedural time limits - from the day fol-
lowing the relevant calendar date or the occur-
rence of an event to which the commencement
is related.

As noted above, the HACU's practice has
problems with the application of the rules estab-
lishing the time limit for exercising the right
of cassation appeal. A study of the court practice
has revealed that there are mistakes in deter-
mining the date from which the appeal period is
determined, the beginning of the period, the end
of the period, and the range of valid reasons for
its omission. This is also stated in the Informa-
tion Letter No. 708/11/13-10 of the HACU
of 19 May 2010 (The High Administrative
Court of Ukraine Information letter, 2010).

According to the above-mentioned Infor-
mation Letter of the HACU, the first problem
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is related to the moment when a court deci-
sion enters into force, that is, it is the event
with which the legislator links the beginning
of the cassation appeal period. Court prac-
tice reveals that administrative courts have
an ambiguous understanding of the moment
when a court decision enters into force. In
some cases, this moment is associated with
the fact of the court decision being pronounced
at the hearing itself, in others - with the fact
of the court decision being made.

The analysis of court practice reveals that
the problem of determining the date from
which the time limit for exercising the right
of cassation appeal is calculated mainly arises
in cases where the full judgement was delayed.
In most cases, the reason for the cancellation
of court decisions was the court's conclusion
that the pronouncement of the court decision in
the presence of the parties is a proper notifica-
tion of them of the court decision and its content,
regardless of whether the full text of the court
decision was pronounced at the court hearing
or only its introductory and operative parts.
In this regard, the Supreme Court of Ukraine
notes that the courts should give due consid-
eration to the fact that only the introductory
and operative parts of the decision are pro-
nounced in the court hearing, and the legal
position of the court, on which the appealed
decision is based, can be reviewed by the per-
sons involved in the case only after receiving
the full text of the latter. The courts should
consider that the grounds for appealing a court
decision can be determined by the parties to
the case only after they have read the full text
of the decision (The High Administrative Court
of Ukraine Information letter, 2010).

Moreover, a study of court practice
reveals that administrative courts, consid-
ering that only the introductory and opera-
tive parts of the court decision were delivered
at the court hearing, determine the date from
which the appeal period begins to be the date
of expiry of the five-day period established
by Part 3 of Article 160 of the Administrative
Procedure Code, for which the full preparation
of the court decision may be postponed, rather
than the date of actual preparation of the court
decision. This was the reason why the Supreme
Court of Ukraine cancelled the resolution
of the High Administrative Court of Ukraine
of 30 June 2009 and the resolution of the Kyiv
Administrative Court of Appeal of 11 Septem-
ber 2008 in the case brought by Limited Liabil-
ity Company ‘S’ against the State Tax Inspec-
torate in the Shevchenkivskyi District of Kyiv
to declare unlawful and cancel the tax assess-
ment notice (The High Administrative Court
of Ukraine Information letter, 2010).
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In court practice, there are also frequent
cases of incorrect establishment of the begin-
ning of the time limit for exercising the right to
cassation appeal and the end of this period.

According to Parts 1 and 3 of Article 103
of the CAP, the procedural time limit, which
is determined in months, starts on the day fol-
lowing the relevant calendar date or the occur-
rence of the event with which its beginning is
connected, and ends on the corresponding day
of the last month of this period. Pursuant to
Article 103 of the CAP, the last day of the time
limit lasts until the twenty-fourth hour (part 8),
and the time limit is not considered to have
been missed if, before its expiry, the statement
of claim, complaint, other documents or materi-
als or money are delivered by post or transferred
by other appropriate means of communication
(part 9).

For example, the incorrect determination
of the beginning of the cassation appeal period
is stated in the Resolution of the Judicial Cham-
ber on Administrative Cases of the Supreme
Court of Ukraine of 10 February 2009.

For example, the contested ruling
of 24 October 2008 of the High Administra-
tive Court of Ukraine returned the defend-
ant's cassation appeal against the resolution
of the Kharkiv Administrative Court of Appeal
of 24 June 2008.

The cassation court's ruling was motivated
by the fact that the complainant had missed
the statutory deadline for filing the complaint
and had not filed a motion to renew it.

According to the case file, on 24 June 2008,
only the introductory and operative parts
of the challenged resolution of the Kharkiv
Administrative Court of Appeal were read out
in court, and the full resolution was adopted on
01 July 2008. Pursuant to Part 1 of Article 103
ofthe Codeof Administrative Procedure, the pro-
cedural time limit starts on the day following
the relevant calendar date or the occurrence
of an event with which its beginning is con-
nected. Therefore, the defendant filed the cas-
sation appeal of 31 July 2008 before the expiry
of the one-month period for appealing the reso-
lution of the Court of Appeal, which began on 2
July 2008 (Resolution of the Judicial Chamber
in Administrative Cases of the Supreme Court
of Ukraine, 2009).

The court of cassation concluded that
the complainant had missed this deadline due
to incorrect application of procedural law.
Therefore, the ruling of the High Adminis-
trative Court of Ukraine should be cancelled
and the case should be remanded for consid-
eration of the cassation appeal (Resolution
of the Judicial Chamber in Administrative
Cases of the Supreme Court of Ukraine, 2009).
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According to the court practice, in some
cases, the High Administrative Court deter-
mines the beginning of the appeal period from
the day of the decision in the case, and not from
the day following that day, despite the post-
ponement of weekends when they were holidays
or non-working days.

Instead of the date of submission of the cas-
sation appeal, the date of receipt of the appeal
by the court was taken into account for mail-
ing, which led to the cancellation of the rulings
of the High Administrative Court of Ukraine
by the Supreme Court of Ukraine (The High
Administrative Court of Ukraine Information
letter, 2010).

According to the legal position
of the Supreme Court of Ukraine and in accord-
ance with Part 9 of Article 103 of the Code
of Administrative Procedure, the procedural
time limit is not considered to have been
missed if the complaint is sent by post or other
appropriate means of communication before
its expiry. Incorrect calculation by the court
of the time limits for appealing against court
decisions is a violation of procedural law, which
gives grounds for cancellation of the ruling on
leaving the complaint without consideration.

The next problem is to determine the valid
reasons for missing the appeal deadline. Accord-
ing to the practice of the Supreme Court
of Ukraine, when assessing the circumstances
that prevented the exercise of the procedural
right to appeal, the court shall proceed from
the assessment and analysis of all the arguments
presented in the motion, as well as from whether
the applicant had the opportunity to exercise
his/her right to appeal in a timely manner. If
a complaint is filed out of time due to the fact
that the complainant was not sent a court deci-
sion in time, such a reason is valid and, provided
that there is a request for extension of the appeal
period and this fact is confirmed by proper evi-
dence, the appeal period should be extended
(The High Administrative Court of Ukraine
Information letter, 2010).

For example, in the Resolution
of the Judicial Chamber on Administrative
Cases of the Supreme Court of Ukraine of 20
January 2009, the cassation court, assessing
the circumstances that prevented the exercise
of the procedural right to cassation appeal,
which the applicant refers to as valid, shall
proceed from the assessment and analysis
of all the arguments presented in the motion
and whether the applicant had the opportu-
nity to exercise the right to cassation appeal
in a timely manner under such circumstances
(Resolution of the Judicial Chamber in Admin-
istrative Cases of the Supreme Court of Ukraine,
2009).

Having failed to assess the fact that
the court of appeal pronounced the intro-
ductory and operative parts of the decision
at the court hearing, and the party could only
get acquainted with the legal position of this
court, on which the contested decision was
based, after receiving the full text of the latter,
the cassation court erroneously found it impos-
sible to renew the missed deadline for cassation
appeal.

The Court of Cassation, when decid-
ing on the renewal of the deadline for cassa-
tion appeal, found that the challenged rul-
ing of the court of appeal was delivered in
the presence of the defendant's representa-
tive, and therefore concluded that the defend-
ant was duly notified of the contested ruling
and its content. Moreover, the cassation court
did not assess the fact that the Lviv Commercial
Court of Appeal pronounced the introductory
and operative parts of the resolution at the hear-
ing on 28 November 2006, and the defendant
could only get acquainted with the legal position
of the court, which was the basis for the chal-
lenged resolution, after receiving the full text
of the latter. Leaving this circumstance unac-
counted for, the cassation court concluded that
there were no grounds for renewal of the time
limit. This conclusion is erroneous, as it is not
based on the circumstances of the case (Resolu-
tion of the Judicial Chamber in Administrative
Cases of the Supreme Court of Ukraine, 2009).

The parties to the case, as well as persons
not involved in the case, if the court has decided
on their rights, freedoms, interests or obliga-
tions, are provided with the right to appeal
and cassation against administrative court deci-
sions in accordance with Article 13 of the Code
of Administrative Procedure in cases and in
the manner prescribed by this Code.

Pursuant to Part 1 of Article 8 of the CAPU,
the court shall be guided by the rule of law when
deciding the case.

In assessing the circumstances that impeded
the exercise of the procedural right to cassa-
tion appeal, which the applicant refers to as
valid, the court shall proceed from the assess-
ment and analysis of all the arguments pro-
vided in the motion and from the fact whether
the applicant had the opportunity to exercise
the right to cassation appeal in a timely man-
ner under such circumstances (Resolution
of the Judicial Chamber in Administrative
Cases of the Supreme Court of Ukraine, 2009).

In finding it impossible to renew the time
limit for cassation appeal in this case, the court
did not take into account that the defendant
could determine the grounds for such appeal
only after reading the full text of the ruling,
as well as the violation by the appellate court
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of the requirements of Part 3 of Article 167
of the CAPU, under which the court shall send
a copy of the court decision to the person
involved in the case no later than the next day
after the court decision is made.

Therefore, the ruling of the High Admin-
istrative Court of Ukraine shall be cancelled,
and the case shall be remanded for a new con-
sideration to the court of cassation to decide
on the issue of renewal of the time limit for
appeal (Resolution of the Judicial Chamber in
Administrative Cases of the Supreme Court
of Ukraine, 2009).

It should be noted that the time limit for
exercising the right to cassation appeal of court
decisions by persons who were not involved in
the case, but whose rights and interests were
violated by the decision, constitutes a separate
issue. Its commencement should be determined
from the time when the person is acquainted
with the full text of the contested decision.
This position was expressed by the Supreme
Court of Ukraine in the case of the claim
of a citizen B. regarding the recognition as
unlawful of the refusal of the Sudak City Coun-
cil of the Autonomous Republic of Crimea to
transfer a land plot free of charge (The High
Administrative Court of Ukraine Information
letter, 2010).

Therefore, when a person who has the right
to cassation appeal fails to apply to the admin-
istrative court of cassation in a timely manner,
the need to clarify the legality of the court deci-
sion does not disappear, resulting in the concept
of ‘missed procedural deadline for cassation
appeal” and the need to renew it. In court prac-
tice, cases of missing the procedural time limits
for cassation appeal are not uncommon.

4. Time limits for cassation appeals

As is known from Part 1 of Article 205
of the CAPU ‘Court Decisions of the Court
of Appeal’, court decisions of the court of appeal
are adopted, pronounced, issued or sent to per-
sons involved in the case in accordance with
the procedure established by Articles 160
and 167 of this Code. In addition, Article 167
of the CAPU “Pronouncement of a court deci-
sion, issuance or sending of a court decision to
persons involved in the case and persons not
involved in the case, if the court has decided
on their rights, freedoms, interests or obliga-
tions” provides that at the request of a person
involved in the case, as well as a person not
involved in the case, but in respect of whom
the court has decided on his/her rights, free-
doms, interests or obligations, the court shall
issue a copy of the judgement (or its introduc-
tory and operative parts) or ruling on the same
day. This means that the resolution or ruling
of the court of appeal comes into force from
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the date of its pronouncement in the court ses-
sion. In other words, it is the date of pronounce-
ment of the court decision that marks the begin-
ning of the time limit for cassation appeal under
Article 212 of the CAPU.

In addition, according to
Part 3 of Article 160 ‘Procedure for adoption
of court decisions and their form’, in excep-
tional cases, depending on the complexity
of the case, the full resolution may be post-
poned for a period not exceeding five days from
the date of the end of the trial, but the court
must announce the introductory and operative
parts of the resolution at the same session in
which the trial ended. This means that the cas-
sation appeal time limit begins to run after five
days from the date of the court hearing.

Persons involved in the case but not pres-
ent at the court hearing shall be sent a copy
of the court decision by registered mail with
acknowledgement of receipt within three days
from the date of its adoption or completion in
full or, if they request, shall be delivered against
receipt directly in court. If a copy of the court
decision is sent to a representative, it is deemed
to have been sent to the person he or she rep-
resents.

Simple calculations suggest that even if
the administrative court of appeal complies
with the procedural time limits for the execu-
tion and issuance of court decisions, a situation
may arise where a person receives a court deci-
sion on the seventh or eighth day (and some-
times even later) after it is pronounced, which
means that almost half of the cassation appeal
period has already expired.

In this case, according to Part 4 of Article 214
ofthe CAPU, the cassation appeal is left without
motion. The cassation appeal is also left without
motion in cases where the person who filed it
does not raise the issue of renewal of the cassa-
tion appeal time limit, or if the grounds stated
in the application are found to be disrespect-
ful by the court. Moreover, within thirty days
from the date of receiving the ruling on leaving
the cassation appeal without motion, the per-
son has the right to apply to the cassation court
with a request to renew the time limit or to indi-
cate other grounds for renewal of the time limit.

If the application is not filed by the person
within the specified time limit or the grounds
for renewal of the time limit of cassation appeal
are found to be disrespectful, the judge-rappor-
teur shall refuse to open cassation proceedings.

Therefore, the analysis of the court practice
of consideration of cassation appeals reveals
that the administrative court of cassation does
not apply the provisions of the CAPU regarding
the calculation and renewal of the time limit for
cassation appeal in the same way.
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In cases where the failure to comply with
the cassation appeal time limit was caused by
the actions or omissions of the court, such cir-
cumstances should serve as grounds for renewal
of the cassation appeal time limit upon applica-
tion by the person filing the cassation appeal. For
example, the actions or inaction of the court in
such cases may include: a person who was not
properly notified of the time and place of the court
hearing; a person was not sent a court decision
within the prescribed time limit.

In this case, the administrative court
of cassation shall establish a causal link between
the unlawful action or inaction of the court
and the fact of missing the deadline for cassa-
tion appeal.

The CAPU does not establish a procedural
time limit for a person who has the right to cas-
sation appeal to file a motion to renew the time
limit for cassation appeal. Such a motion shall
be contained in the materials to the cassation
appeal and submitted simultaneously with
the cassation appeal. The motion to extend
the time limit for cassation appeal shall specify
the reasons for its omission and evidence con-
firming the validity of such reasons.

Therefore, procedural time limits in admin-
istrative proceedings contribute to the timely
consideration and resolution of administrative
cases. Compliance with procedural time limits is
an important means of influencing unscrupulous
participants in administrative court proceed-
ings who, by their actions, impede the prompt
and efficient resolution of a case.

Procedural time limits, along with other
procedural remedies, are intended to ensure
the guarantee, reality and efficiency of judicial
protection of the subjective rights of the parties
involved in the case and the interests of the state
(Shtefan, 2005, p. 178).

Establishment of precise procedural time
limits for cassation proceedings in the CAPU,
first, facilitates prompt and efficient consider-
ation and resolution of an administrative case;
second, it helps to avoid haste in exercising pro-
cedural rights and obligations of participants
in administrative proceedings; third, it enables
the parties and other participants in the process
to timely familiarise themselves with the case
file and, in case of disagreement with the deci-
sion made in the case, to appeal it in cassation;
fourth, it ensures stability, clarity and certainty
of administrative procedure relations.

The time limit for exercising the right to cas-
sation appeal is a period of time established by
law during which eligible actors have the right
to apply to an administrative court of cassa-
tion. In our opinion, the time limit of cassation
appeal is a procedural time limit by its content
and legal nature. The filing of a cassation appeal

to the High Administrative Court of Ukraine
within the scope of consideration of a particu-
lar administrative case is a procedural action
of the parties and other persons involved in
the case, as well as persons not involved in
the case, if the court has decided on their rights,
freedoms, interests and obligations.

We believe that it is necessary to supple-
ment Article 213 of the CAPU with para. 6 as
follows: ‘In case of missed time limit for cassa-
tion appeal, the cassation appeal may contain
a person's request for its renewal’.

The next precondition for the opening
of cassation proceedings is the filing of a cassa-
tion appeal to the administrative court of cas-
sation.

Filing a cassation appeal to an adminis-
trative court is the initial stage of exercising
the right to cassation appeal, which decides
whether cassation proceedings can be initi-
ated. However, it should be noted that filing
a cassation appeal is not yet a condition for
opening cassation proceedings, as the cassation
appeal shall meet both formal and substantive
requirements, namely, comply with the form
established by law, the procedure for its sub-
mission to the administrative court of cassation,
etc. The fact that the cassation appeal shall be
filed in strict compliance with the provisions
of the CAPU is of great importance at the stage
of filing a cassation appeal.

For example, the CAPU establishes formal
requirements for a cassation appeal, according to
which a cassation appeal shall be filed in writing.

Pursuant to Article 213 of the CAPU,
the cassation appeal shall contain the follow-
ing information: 1) the name of the adminis-
trative court of cassation; 2) the name (titles),
postal address of the person filing the cassation
appeal and the persons involved in the case, as
well as their communication numbers, e-mail
address, if any; 3) the court decisions being
appealed; 4) the substantiation of the claims
of the person filing the cassation appeal, indi-
cating the violation of substantive or procedural
law; 5) the claims of the person filing the cassa-
tion appeal to the court of cassation; 6) if nec-
essary, a motion by the person filing the cassa-
tion appeal; 7) a list of materials to be attached,;
8) a list of written materials and motions to
be attached to the appeal; 9) the signature
of the person filing the appeal. If the cassation
appeal is filed by a representative, a power
of attorney or other duly executed document
confirming his/her powers shall be attached to
the appeal.

As follows from Part 3 of Article 213
of the CAPU, a cassation appeal may contain
a person's request to consider the case with
his/her participation. In the absence of such
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a motion, it is considered that the person does
not wish to participate in the court hearing
of the court of cassation.

The cassation appeal shall be attached to
a document on payment of the court fee, as well
as copies of the cassation appeal in accordance
with the number of persons involved in the case.
In addition, the cassation appeal shall be accom-
panied by duly certified copies of the appealed
decisions of the first instance and appellate courts.

The analysis of Article 213 of the CAPU sug-
gests that the cassation appeal should include
three parts: introductory, regulatory and plead-
ing. The first part should contain a brief descrip-
tion of the case, with references to the court
decisions being appealed. The second part should
contain a list of substantiated arguments, accord-
ing to which the complainant considers the court
decision to be unlawful. The third part con-
tains a request for a review of the court decision
and the need to change or cancel it.

The law also provides for that in case
of termination of cassation proceedings due to
withdrawal of the cassation appeal, the person
concerned is not allowed to appeal against such
decisions or rulings again.

In addition to formal requirements, a cassa-
tion appeal must also meet substantive require-
ments. Namely, the content of the cassation
appeal shall indicate the violation of substan-
tive and procedural law by the administrative
courts of first instance and appellate courts,
or their incorrect application. The cassation
appeal may not contain references to the failure
to prove the circumstances of the case.

In addition, the cassation appeal shall set
out the requirements regarding the challenged
court decisions within the limits provided for in
Article 223 of the CAPU ‘Powers of the court
of cassation upon consideration of the cassation
appeal’. For example, to change the court deci-
sion of the court of appeal by cancelling the court
decision of the court of first instance; or to can-
cel the court decision of the court of appeal
and uphold the court decision of the court
of first instance; or to cancel the court deci-
sions of the courts of first instance and appeal
and send the case for a new trial or for further
consideration; or to cancel the court decisions
of the courts of first instance and appeal and pass
anew court decision, etc.

4. Conclusions

The grounds for a cassation appeal are
the circumstances by which the appellant
demonstrates that the administrative courts
of first and/or appellate instance have incor-
rectly applied the substantive and procedural
law. In such a case, the cassation appeal should
specify what exactly constitutes a significant
violation or misapplication of substantive or
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procedural law, with a reasonable presentation
of relevant evidence (court decisions, copies
of documents, other materials, etc.).

The content of the cassation appeal will
include the appellant's request to the admin-
istrative court of cassation to take certain
actions to cancel or replace the court decisions
of the administrative courts of first and/or
appellate instance.

In our opinion, the specified requirements
for the form and content of the cassation appeal
are of great importance, since it is within
the cassation appeal that the administrative
court of cassation will verify that the provisions
of substantive and procedural law are applied
correctly.
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BU3HAYEHHSA 3MICTY ®OPMAJIbHUX ITIEPEJTYMOB PEAJII3AIIII
ITPABA HA KACAHII;'IH.E OCKAPJKEHHA B AIMIHICTPATUBHOMY
CYAOUYNHCTBI YKPAIHU

Anorauis. Mema. Metoto ctarTi € BU3HaUeHHS 3MicTy (hOPMaJIbHUX TMEPeJYyMOB peastisailil mpasa
Ha KacalliifHe ocKap:KeHHS B a/[MiHICTPaTUBHOMY CYZOYMHCTBI YKpainu. Pezynvmamu. 1Iponecyanbhi
CTPOKHM KaCaIii1HOTO IIPOBAJIKEHHSI — 11€ BCTAHOBJIEHUH 3aKOHOM Ta aJIMiHICTPATUBHUM CYJIOM KacalliiiHoi
iHCTaHILi TTPOMIKOK Yacy, IPOTITOM SIKOTO CTOPOHM Ta iHIIi 0co0u, siKi GepyTh yuacTb y CIpaBi, a TAKOK
ocobu, siKi He Opay yJacTi y Clpasi, SIKIIO Cy BUPIIIUB IUTAHHS IIPO iXHi [paBa, cBOOOAH, iHTEpecH
Ta 000B'SI3KI, MAIOTD [IPABO HA BYMHEHHST TIpollecyanbHux Jiil. KacaniiiHe npoBajkeHHst Ma€ 1eBHi BUM
IPOIECYATbHUX CTPOKIB, IIPOTATOM SAKUX BUMHSIOTLCSA BCi IPOIlECyasbHi Jii Miji yac BiAKPUTTS HpOBa-
JKEHHS1 Y CIIPaBi, PO3IJIsily KacalliiiHOl CKaprul Ta IPUIHSTTS PillleHHs1, CyJI0M Ta ocobamu, siki 6epyTh
yuacth y crpasi. OHUM i3 BUIIB TIPOIleCyaTbHUX CTPOKIB KacallilfHOTO OCKap:KeHHsT € CTPOK peastiza-
1ii mpaBa Ha Kacailiiine OCKap:KeHHsI, i/l SKUM aBTOP PO3YMi€ BCTAHOBJIEHUIT 3aKOHOM TIPOMIKOK 4acy,
[POTSITOM SIKOTO [IPABOMOYHI CY0'€KTH MAIOTh [IPABO 3BEPHEHHSI JI0 AIMIHICTPATHBHOIO Cy/y KacaliiiHoi
incranmii. CTpok peaizailii mpaBa Ha KacalliliHe OCKapKeHHs — Ile BCTAHOBJIEHWII 3aKOHOM TIPOMiK-
OK Yacy, IPOTATOM SIKOTO IIPABOMOYHI Cy0'€KTH MAlOTh 1IPaBO 3BEPHEHHS [0 aJMIHICTPATUBHOTO CY/Ly
Kacauiiinoi incraniii. Ha Hamy gymKy, CTpoK KacaliiiHOro ockapyKeHHsI € IMPOIecyaIbHUM CTPOKOM 32
CBOIM 3MiCcTOM Ta TIpaBoBoio mpuposoio. [loxamns kacariiinoi ckapru g0 Buioro aaminicTpatuBHOTO
cyzy Ykpainn y MeskaxX pO3TJIsay KOHKPETHOI afIMiHiCTPATUBHOI CIIPABU € TPOIECYATbHOIO €0 CTOPiH
Ta iHIuUX 0cib, siKi 6epyTh YUaCTh y CIPaBI, a TAKOK OCi0, sIKi He OPaJiit yUacti y Crpasi, sIKIo cy/| BUPIIIIB
MUTAHHSA PO IXHi TpaBa, cBOOOAH, iHTepeck Ta 0608 sa3k1. Bucnosku. IlizctaBn KacariiiHoi ckapru cKia-
JIAI0Th 00CTABMHMU, SIKUMU CKapKHUK OOTPYHTOBYE HENPABHUJIBHICTh 3aCTOCYBaHHS HOPM MaTepiajbHOTO
Ta [POIECYAJIbHOIO [IPaBa AMIHICTPATMBHUMHE CyAaMu 11epiuoi Ta/abo anessiiiiioi incrauii. B rakomy
pasi y Kacaniiiniit ckapai cJ1iji 3a3HaYaTH, B YOMY CaMe IPOSIBJISIETHCS CYTTERE TIOPYIEHHsT 00 HEelPaBILIb-
He 3aCTOCYBAHHS HOPM MaTepiaibHOTO Ul MPOLECYalbHOTO IPaBa, 3 00IPYHTOBAHUM HABEAEHHIM BiJMO-
BiJIHUX /IOKA3iB (pillleHHs Cy/IiB, KOIiil JOKyMEHTIB, IHIINX MaTepiaiB TOII0). 3MiCTOM KacalliitHoi ckap-
ru Gyie 3BepHyTa BUMOTa CKapsKHUKA 10 aMiHICTPaTHBHOTO CY/y Kacaliiiioi iHCTaHIll 1o 3/ificCHeH s
HEBHUX JIiil CTOCOBHO CKacyBaHHs ab0 3aMiHU CYIOBUX PillleHb afMIHICTPATUBHKX CY/IiB Iepuiol Ta / abo
aresisiiiiinoi incranuii. Ha Hamy aymky, BUsHaueHni BUMOTH 110710 (hOPMH Ta 3MiCTy KacalliitHOi ckap-
'l MAIOTh BEJIMKE 3HAUYEHHS, Q/KE caMe B MeKax KacalliiiHoI CKapru aJiMiHiCTPATUBHUIT Cy]| Kacalliiinoi
iHcTaHIii Gyze nepeBipsaTH MPaBIJIbHICTD 3aCTOCYBAHHS HOPM MATePialbHOTO Ta IPOIECYaNbHOIO [PaBa.

KumouoBi cioBa: cyioBe pillleHHst, PO3TJIsL CIIPaBH, KacalliiiHe OCKap:KeHHs, Cy/I0Be 3aCilaHHs, T1po-
1ecyasibHi CTPOKH.
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ADMINISTRATIVE AND LEGAL FRAMEWORK
FOR ORGANISATION AND FUNCTIONING

OF LAW ENFORCEMENT AGENCIES: EUROPEAN
EXPERIENCE AND NATIONAL SPECIFICITIES

Abstract. Purpose. The purpose of the article is to analyse the foreign experience of administrative
and legal framework for the organisation and functioning of law enforcement agencies and the possibility
ofitsadaptation to the national law enforcement system. Results. The effective operation of law enforcement
bodies is extremely relevant and important for the state. Given certain problems in the functioning
of law enforcement institutions, as well as the low level of effective exercise of powers by the relevant
entities defined by law, it is particularly relevant to study foreign practice in this regard. Therefore, it
seems appropriate to study the procedure for administrative and legal support of the organisation
and functioning of law enforcement agencies in foreign countries. The experience of organisation
and functioning of law enforcement agencies in France enables to identify the need for judicial police
in Ukraine, which would be responsible for pre-trial investigation of criminal offences. Therefore,
in case of creation and functioning of this institution in Ukraine, the pace of pre-trial investigation
and court proceedings in criminal cases would be much faster. Germany's experience in the context
of administrative and legal framework for the organisation and functioning of law enforcement agencies
is useful in the context of establishing rules for the selection of and requirements for persons wishing to
hold positions in law enforcement agencies. It should be noted that German legislation in this context is
clear and does not allow for double interpretation. Therefore, Ukraine should analyse the experience of its
foreign colleagues and make appropriate changes to its national legislation. Conclusions. It is concluded
that in the course of transformation of state institutions and relevant processes to the standards existing
abroad, one should have due regard to the level and standards of legal culture existing in Ukraine. It is
the legal culture which is a factor and an indicator of the readiness of the legal system itself for relevant
transformations and reforms. In addition, legal culture is a factor that undoubtedly affects the quality
of reforms in a particular area. Therefore, when borrowing the experience of foreign countries within
the administrative and legal framework for the organisation and operation of law enforcement agencies, it
is appropriate to analyse not only the effectiveness of a particular procedure abroad, but also the readiness
of Ukraine's legal culture to adopt it.

Key words: law enforcement agencies, state bodies, firearms, law enforcement functions, state policy,
employee, legality.

1. Introduction

European integration processes have
contributed to the transformation of the state
apparatus and the reform of a whole range
of public administrators. Both latent and high
levels of crime among high-ranking officials
raised the issue of the need for a new body
for Ukraine, a body that would focus on
investigating and solving crimes committed
by persons vested with state power. The
effective operation of law enforcement bodies is
extremely relevant and important for the state.
Given certain problems in the functioning
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of law enforcement institutions, as well as
the low level of effective exercise of powers
by the relevant entities defined by law, it is
particularly relevant to study foreign practice
in this regard. Therefore, it seems appropriate to
study the procedure for administrative and legal
support of the organisation and functioning
of law enforcement agencies in foreign countries.
2. Definitions of ‘law enforcement
agency’ and ‘law enforcement body’
Primarily, it should be noted that within
the legal doctrine there is no definition
of the legal category ‘law enforcement

© Ye. Frantovskyi, 2023
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agency’, since scholars pay special attention to
the analysis of the concept of ‘law enforcement
body’, which, in their opinion, should be
identified with the category mentioned above.
Therefore, within the legal doctrine, there are
differentiated approaches to defining the essence
of this concept. Therefore, we propose to
focus on the main approaches that have found
justification and support within the legal
community. First of all, it should be noted that
accordingto P. Khamula,law enforcement bodies
aare ‘bodies for which the law enforcement
function is the main one, they exercise powers
aimed at protecting human rights and freedoms
and maintaining law and order, are endowed
with state powers, in particular, have the right
to legally use coercion, which determines
the peculiarities of their status, imposes special
requirements on employees of these bodies in
terms of professional training, psychological
and moral qualities’ (Khamula, 2016, p. 16).

We believe that the definition proposed
above is a good one. However, it can be
supplemented and at the same time detailed
by identifying a number of features that
characterise law enforcement agencies. Thus,
we can establish that law enforcement agencies
are characterised by the following features:

* The main function of a law enforcement
agency,implemented through the powersofalaw
enforcement agency, is law enforcement, that
is, maintaining and ensuring law and order in
society in general, and ensuring the observance
and exercise of human rights and freedoms, in
particular;

e law enforcement agencies include
paramilitary units and are empowered to use
legal coercion against offenders;

The law establishes specific features
of personnel, social and economic support of law
enforcement officers.

In addition, law enforcement agencies
have been studied in the works by V. Boniak,
who studied the content of the legal category
under review and decided to analyse it through
the prism of correlation with related legal
categories. The researcher argues that since
law enforcement bodies of Ukraine are law
enforcement agencies, and law enforcement
agencies are state bodies, they have the same
essential features as the above categories.
At the same time, among these features,
the scientist distinguishes the following
features: the presence of armed units; the right
of employees to use legal coercion (including
firearms); they are entrusted by law with
the performance of the law enforcement
function, which is the main and everyday
function (the activities of the law enforcement
body of Ukraine are aimed at implementing

public policy on the protection of human rights,
freedoms and legitimate interests, ensuring law
and order in society) (Boniak, 2015, p. 86).
Therefore, the author proposes to consider
the category of law enforcement agency
through the prism of the legal concepts of ‘law
enforcement agency’ and ‘law enforcement
body’, which is rather rational, given
the similarity of these legal categories and their
certain identity.

Therefore, the analysis of the doctrinal
approaches tounderstanding the category of ‘law
enforcement agency’ and the identification
of the features that the latter should meet,
enables to provide a definition of what
should be understood as the legal category
of law enforcement agency. Therefore, a law
enforcement agency is a law enforcement body
whose activities are aimed at implementing
the law enforcement function by using legal
coercion, if necessary, to maintain law and order
in society and ensure the exercise of human
and civil rights and freedoms, and whose
employees are provided with special social
and material guarantees.

With regard to administrative
and legal framework for the organisation
and functioning of law enforcement agencies,
it should be noted that this legal framework
is a process of streamlining social relations
through the functioning of an integral
mechanism, which consists of the relevant
administrative law provisions, administrative
law  principles, methods of interpreting
administrative  regulations, administrative
legal relations, and acts of implementing
administrative  law  provisions.  Analysis
of the content of the procedure (mechanism)
for administrative and legal framework
for law enforcement agencies reveals that
the relevant mechanism can be considered as
an important part of ensuring the efficiency
and effectiveness of the relevant institutions.
Therefore, given a number of problematic
aspects in the context of law enforcement in
Ukraine today and the European integration
processes underway in the state mechanism,
it is appropriate to consider the foreign
experience of administrative and legal support
for the organisation and functioning of law
enforcement agencies.

To begin with, it should be noted that law
enforcement agencies in foreign countries have
differentiated names. Therefore, it is impossible
to formulate a certain consistency within
this aspect. Moreover, similar names — police,
guards, gendarmerie, constables, marshals,
sheriffs — in different countries can be associated
with different law enforcement functions
(Miedviediev, 2014, p. 143). Therefore,
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the analysis of each law enforcement agency
should be comprehensive and multidimensional.
It should also be noted that the system of law
enforcement agencies in Europe is characterised
by a number of features that are common to all
law enforcement agencies of foreign European
institutions. These features are as follows:

— Branched and diverse police systems,
the presence of police agencies in different
ministries and  departments, and their
independence from each other;

— Division of police structures by sources
of funding into state (federal), municipal (local
government), and private (firms, concerns,
syndicates, etc.) with close cooperation between
them;

— Social orientation of police work, which
is primarily focused on protecting the rights
and freedoms of citizens;

— High professionalism of the police,
which is achieved not only through in-depth
professional training in specialised police
educational institutions;

—  Nonpartisanship in  the  work
of the police, which imposes certain restrictions
on the manifestation of political and party
beliefs, ensures impartiality in the work of police
officers, awareness and belief that the police
serve the people and the state, not individual
parties, clans or groups;

— Active work of voluntary associations
aimed at supporting and assisting the police;

— Openness, publicity, constant appeal to
public opinion in solving difficult situations
arising in law enforcement practice ensure
the police trust and support of the population
(Subbot, 2014).

3. Functioning of law enforcement agencies
of the Federal Republic of Germany

Given that Ukraine belongs to the Romano-
Germanic legal system, it seems appropriate to
begin our consideration of the issues we have
chosen with an analysis of the Federal Republic
of Germany. First of all, it should be noted that
the law enforcement system of Germany can be
considered a two-tier system, which is divided
intothelaw enforcement system of the federation
and the law enforcement system of the federal
states, respectively. The main law enforcement
agency in Germany is the police, which is vested
with a number of powers. It should be noted
that today the main act establishing the basic
principles of police organisation and activity
is the ‘Model Draft Unanimous Police Law
(Law on Police)’, adopted by the Conference
of Ministers of the Interior of the Linder in
1975. According to this legal act, the German
police consists of the Federal Criminal Police;
the National Police; the Federal Border Police;
and the Federal Office for the Protection
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of the Constitution. The structure of the police
is built in accordance with the federal structure
of Germany and its administrative and territorial
division. For example, the Federal Police
includes the Federal Border Guard, the German
Bundestag Police Service, the Federal
Criminal Police Office (Grundgesetz fir
die Bundesrepublik Deutschland, 1949). It
should be noted that the Federal Criminal
Police Office plays a key role in the context
of ensuring law and order in society. It should
be emphasised that the Federal Criminal Police
Office (Bundeskriminalamt) is the central
body responsible for coordinating the actions
of federal and state structures on all matters
related to police activities, in addition, it acts
as the main intelligence agency and repository
of information on the activities of the German
police and is the founder of the National
Central Bureau of the International Criminal
Police Organisation (Interpol) of the Federal
Republic of Germany (Raevskyi, Parkhomenko,
2021). It should be noted that the Federal
Criminal Police Office of Germany was created
on the basis of the US experience. Therefore,
the administrative and legal status of the latter,
as well as the specific features of its organisation
and activities, are very similar to those
of the US FBI. In sum, the police in Germany
is differentiated according to the internal
and external areas of its activity, that is, it can be
considered to consist of a number of institutions
thatperformdifferentiated powers,butareunited
in a single system. In addition to the structure,
it should be noted that one of the constituent
elements of administrative and legal support
for the organisation and functioning
of the police in Germany is the principles on
the basis of which the institution under analysis
functions. The main purpose of police activity in
amodern democratic society was formulated by
a well-known German law enforcement expert
Schulte, who, based on the analysis of a wide
range of regulations, identifies the following
basic principles of police activities (Schulte,
1996, p. 10). First, the scholar notes the need
to comply with the principle of efliciency,
which means that the police should not only
ensure law and order in the event of an offence,
but also take a number of preventive measures
aimed at preventing the commission of unlawful
acts. Second, the activities shall be in line with
the law. German legislation is clear, it sets out
the rules for the activities of German officials
and employees in the most common situations,
thus minimising the situation of administrative
discretion, which, if it arises, is resolved on
the basis of the principle of the greatest benefit
to the individual. Third, in exercising its
powers, the police shall adhere to the principle
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of transparency. Moreover, transparency in
the context of police activities in Germany
is mostly considered in the context of civic
transparency, which means that the activities
of law enforcement agencies should be as
open as possible to the public. To sum up,
the activities of the police in Germany shall
be subject to a number of principles designed
to ensure the effectiveness of the latter. As for
the functions entrusted to the police in Germany,
it should be noted that the latter is responsible
for the following functions: ensuring public
order and security on the territory of the state
and on its borders; detection and investigation
of crimes; supportofinternal security; prevention
of crime; promotion of legal knowledge
among the population and security measures;
protection and assistance to the population
in emergency situations (natural disasters,
catastrophes, military operations); participation
in civil defence measures (Zommermann,
1999, p. 123). Therefore, police structures in
Germany perform the classic functions of this
institution, which have been interpreted above.
In addition to the functions and principles
of operation, the administrative and legal
framework for the organisation and functioning
of the police in Germany can be analysed from
the perspective of the requirements for persons
wishing to serve in the German police, which are
set in accordance with German law and based
on special selection rules. Training is provided
at regional training centres and at the Federal
Police Academy. Applicants for training shall
be citizens of Germany or one of the European
Union countries, have no criminal record,
no tattoos or piercings on visible parts
of the body, and shall have a swimming
certificate and a category B driver's licence.
Otherwise, the future police officer undertakes
to obtain them by the end of the training period
(Guidelines for the Selection and Selection
of Bewerberinnen and Bewerbern nach § 12
BPolLV for the Mittelren Polizeivollzugsdienst
in der Bundespolizei, 2007). Furthermore,
Germany provides for the so-called standards
to be met by the knowledge of persons holding
police positions. This knowledge is called
competences and can be divided into three
types, such as professional competences, special
competences and methodological competences.
The professional competences of future
police officers have been identified as follows:
professional knowledge, skills and abilities;
didactic and methodological knowledge, skills
and abilities; knowledge, skills and abilities
required for recording protocols, examining
the scene of an incident; ability to handle a case
from the beginning to the moment of its transfer
to the court and understanding the degree

of personal responsibility for it; ability to give
clear orders and ensure their implementation;,
conduct interviews and interrogations;
competent response to requests from other
departments or bodies, making appropriate
decisions; performance of duties of the head in
case of his/her temporary absence; ability to
manage a small unit, such as a department or
group; ability to communicate with foreigners
in English during daily duties and in special
situations (participation in missions abroad).
Special competencies and qualities include
communication skills, ability to get to the heart
of the matter, tolerance, respect for others, ability
to cooperate, conflict resolution, teamwork,
leadership skills, ability to lead employees,
high intellectual development, and ability to
behave in accordance with generally accepted
ethical principles and beliefs. Methodological
competencesreferred to the following: the ability
to effectively organise work, rationally allocate
time, reasonably apply stress management
techniques, the ability to learn, correctly apply
the methodology of presenting information,
conducting a class (Diplomstudiengang
(Diplomverwaltungswirt).  Modulhandbuch,
2010).

Therefore, in Germany, a special system
of functioning of the police as a law enforcement
agency exists, which is indirectly determined
by the specific features of administrative
and legal framework for the activities,
organisation and functioning of this institution.

4. Functioning of law enforcement agencies
in France

In  addition to the  experience
of Germany, the experience of France in
the context of the organisation and functioning
of law enforcement institutions, in particular
the police, is also worth considering, given
that this institution is one of the oldest. We
can establish that law enforcement agencies in
France can be analysed from the perspective
of a number of features, such as:

* First, law enforcement agencies in France
are part of the executive branch of government;

e Second, the law enforcement agencies
in France are structurally divided into
subdivisions, including national police,
municipal police, and gendarmerie;

e Third, the law enforcement system in
France is characterised by detailed regulatory
framework both at the level of laws and bylaws.

Considering the above features, it
should be noted that today the French law
enforcement system has moved away from
the approach established over a long period
of time, according to which it was considered
centralised and hierarchical. Nowadays,
using a modern approach to the construction
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and functioning of the law enforcement
system, including the system of law
enforcement agencies, the police in France is
characterised by a combination of centralisation
and decentralisation. It should be noted that
the French law enforcement system is quite
unusual when compared to existing global
trends and standards (Dammer, 2013, p. 106).
Therefore, for a complete and detailed analysis
of the administrative and legal framework
for the organisation and functioning
of law enforcement agencies in France, it
seems appropriate to study the specifics of each
of them. Analysis of the National Gendarmerie
in France reveals that it is a specialised law
enforcement institution empowered to ensure
law and order in the context of crimes against
national security. In particular, the Gendarmerie
is entitled to prevent and eliminate crimes
such as terrorism, hostage-taking, prison riots,
as well as crimes on air and sea transport
and crimes committed by or against high-
ranking officials. Further analysing the French
National Gendarmerie, it is important to note
that according to French law, the gendarmerie
also performs law enforcement functions in
rural areas with a population of less than 10,000
people (Terrill, 2009, p. 139). With regard to
the selection procedure and criteria for persons
wishing to hold positions in this structural
unit, it should be established that, in addition
to professional and moral qualities, the relevant
candidates shall meet the appropriate level
of physical fitness. Therefore, the analysis
of the National Gendarmerie of France enables
to establish that this institution is characterised
by a broad and somewhat dispersed scope
of powers, which does not diminish its
importance in the system of state and law
enforcement apparatus of France. In addition
to the National Gendarmerie, France also has
the National Police, whose powers are more
general than those of the institutions analysed
above. Moreover, the French legislation is
structured in such a way as to ensure a clear
delineation of powers of the above institutions.
For example, the National Police in France is
authorised to ensure law and order in cities,
on the roads, and to investigate administrative
offences and crimes. A special institution
of the French law enforcement system is
the municipal police. Tt should be noted
that the existence of this institution makes
the law enforcement system of France unique.
An interesting fact is that the municipal
police in this country is created and operates
in accordance with national laws, and special
powers are granted to this organisation by
local mayors (Terrill, 2009, p. 141). Therefore,
the powers of the municipal police in France
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are differentiated in each city, however, it can
be established that most often this institution is
vested with the authority to patrol the streets,
regulate traffic, but in no case has the authority
to prosecute and investigate criminal offences.
On the other hand, it should be noted that
the municipal police is quite extensive in
terms of its structure. The municipal police
system includes: first, the traffic police, tasked
with ensuring road safety and regulating
the continuity and safety of traffic on the roads;
second, the spectacle police, which is designed
to ensure the safety of citizens during public
events; third, the police of buildings, whose
main task is to intervene to prevent danger
if a building in danger of collapse is located
near a road or square and threatens passers-by
and persons; fourth, the fire prevention police,
which is authorised to prevent, prevent
and provide necessary assistance in accidents
and disasters related to fires) (The Serious
Organized Crime Agency, 2020).

Therefore, the police in France has a number
of specific features in terms of both its structure
and functioning that can be undoubtedly
adopted by Ukraine.

The  analysis of the  experience
of administrative and legal framework for
the organisation and functioning of law
enforcement agencies and police in European
countries provides an opportunity to formulate
proposals for the adaptation of international
institutions and specific aspects of their
functioning to the national law enforcement
system.

First, it should be noted that in all
of the countries analysed above, the principle
of ‘presumption of correctness’ of the police
officer exists at the legislative level and is
applied in practice. This principle is an integral
part of the functioning of law enforcement
agencies in foreign countries. However, in
Ukraine, there are still discussions about
the appropriateness of providing for the latter
at the legislative level. Given the importance
of this principle, it seems appropriate to focus
on a detailed analysis of the latter. According
to the academic dictionary, ‘presumption’
in the legal sense means an assumption
of the existence of a certain fact enshrined in
law, the reality of which is considered true
and does not require proof, and ‘rightness’ means
the correctness of thoughts, judgements, deeds,
actions (Dictionary of the Ukrainian language,
1970). Therefore, based on the analysis
of basic legal categories, we can establish that
the presumption of police officers’ rightness
is a basic legal principle of law enforcement
agencies, the essence of which is that the actions
of a police officer are known to be lawful, that
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is, in accordance with the law. However,
the presumption of rightness of a police
officer should not be equated with the legally
established arbitrariness of law enforcement
agencies, since the former is intended to
ensure that the lawful actions of a police officer
are undoubtedly lawful. In addition, today
the legal doctrine establishes a provision on
the conflict between the principle of innocence
of a citizen and the principle of presumption
of rightness of a police officer. However, in
our opinion, the provision on the conflict
of these principles is largely debatable, due to
the specific vectors of implementation of these
legal provisions. Therefore, we will assume that
the implementation of these legal principles in
practice should not affect each other. In this
regard, it seems appropriate to supplement
domestic legislation with the principle
of presumption of rightness of a police officer.

Second, the analysis of the French
experience enables to identify the need for
creation of municipal police in Ukraine. We can
agree with V. Orlov that in case of introduction
of the municipal police in Ukraine, it should
consist of civilians — municipal employees. The
latter should be financed from the respective
local budgets, and the municipal police should
be accountable to the respective territorial
communities (Orlov, 2013, pp. 442-447). In
our opinion, the introduction of this institution
in Ukraine is of particular relevance today, as
the activities of municipal police should relieve
the internal affairs bodies of the large amount
of powers they currently have, thus increasing
the efficiency of the law enforcement system.

Third, the experience of organisation
and functioning of law enforcement agencies
in France enables to identify the need for
judicial police in Ukraine, which would carry
out pre-trial investigation of criminal offences.
Therefore, in case of creation and functioning
of this institution in Ukraine, the pace of pre-
trial investigation and court proceedings in
criminal cases would be much faster.

Forth, Germany's experience in
the context of administrative and legal
framework for the organisation and functioning
of law enforcement agencies is useful in
the context of establishing rules for the selection
of and requirements for persons wishing to
hold positions in law enforcement agencies. It
should be noted that German legislation in this
context is clear and does not allow for double
interpretation. Therefore, Ukraine should
analyse the experience of its foreign colleagues
and make appropriate changes to its national

legislation.
Fifthly, the activities of all law enforcement
agencies without exception should be

effective and meet the requirements of civil
society. Despite the principle of effectiveness
enshrined in national legislation, which
should be implemented within the framework
of the activities of the relevant institutions,
this criterion remains one of the most vague
and difficult to assess. Therefore, it seems
appropriate to use the experience of the United
States, since this country has developed
and successfully uses the Compstat system for
assessing the effectiveness of law enforcement
agencies, which, in our opinion, can and should
be adopted by Ukraine.

Moreover, before making any foreign
borrowings, it is advisable to remember that
the process of borrowing foreign experience can
be divided into several stages:

1) Collect information on the experience
of a particular state or group of states;

2) Analyse in order to identify the positive
and negative aspects of a particular model used
in another country (countries);

3) Determine the degree of acceptability
of such a model for Ukraine;

4) Develop scientific principles
and methodological recommendations for
the implementation of such experience in
Ukraine;

5) Implement the model in practice with
constant scientific support and monitoring
of the state of ‘taking root’ of innovations in
the domestic field;

6) Adjust plans and programmes (Kobzar,
2015, p. 48).

5. Conclusions

Inouropinion,inthecourseoftransformation
of state institutions and relevant processes to
the standards existing abroad, one should have
due regard to the level and standards of legal
culture existing in Ukraine. It is the legal
culture which is a factor and an indicator
of the readiness of the legal system itself
for relevant transformations and reforms.
In addition, legal culture is a factor that
undoubtedly affects the quality of reforms in
a particular area. Therefore, when borrowing
the experience of foreign countries within
the administrative and legal framework
for  the organisation and  operation
of law enforcement agencies, it is appropriate to
analyse not only the effectiveness of a particular
procedure abroad, but also the readiness
of Ukraine's legal culture to adopt it.
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AJIMIHICTPATUBHO-IIPABOBE 3ABE3IIEUEHHS OPTAHI3AIIIT
TA ®YHKIIOHYBAHHSA OPTAHIB ITPABOIIOPA/IKY:
€BPOIIEICbKHI1 JOCBIJ] TA HAIIOHAJIbHI OCOBJIMBOCTI

Amnorauis. Mema. Metoio crarti aHasIi3 3apy0iKHOI0 JOCBILY aAMiHICTPaTHBHO-IPaBOBOIO 3a0€3-
TIeYeHHsT OpTraHi3aliii Ta (hyHKIIOHYBaHHS OpPraHiB MPaBOMOPS/IKY Ta MOSKIMBOCTI HOTO ajlamTartii 10 Hairi-
OHAJIBHOI NIPaBOOXOPOHHOI cucteMu. Pesynvmamu. EdexktiBHa AiSIbHICTD TPABOOXOPOHHUX OPraHiB
€ BKpall aKTyalbHOIO Ta BaKJIMBOIO JIUIsI IeP:KaBH. BpaxoByroun meBHy npobieMaTuky yHKI[OHyBaH-
HSI IPABOOXOPOHHUX IHCTUTYIIH, a TAKOK HEBHCOKUII piBeHb e(eKTUBHOCTI peasizariii BiANoBiqHUMU
cy6’eKTaM1 TOBHOBaKEHb, BUSHAYEHNX 3aKOHOIABCTBOM, Ha ChOTOJHI, 0COOJIUBO aKTyaIbHUM BUIAETHCS
JOCJIIIKEHHS 3apyOIKHOI IPAKTHKH Y JAHOMY acIleKTi. BiTak, 10peuHiM BIAAETHCS TOCIIIKEHHS POLLe-
JLyPH a/IMIHICTPaTHBHO-IIPABOBOIO 3abe3IeueHHst opratisailii Ta (hyHKIIOHYBAHHS OPraHiB IPaBOOPSI/I-
Ky y 3apybixkHux gepxasax. Jlocsin oprauisaiii Ta GyHKIIOHyBaHHs opratis npasonopsiaky y Opanirii
HaJla€ MOKJIMBICTh BCTAHOBUTH HEOOXIAHICTh CTBOPEHHS B YKpaiHi cy10Boi 10J1i1il, KoTpa 6 3ailicHioBana
JIOCY/I0BE PO3CJIiTyBaHHS KPUMiHAIBHUX ITPABONOPYIIeHb. BifTax, y pasi cTBopeHHs Ta DyHKITIOHYBaHHS
JTAaHOT THCTUTYIIT B YKpaiHi TeMIl 3iliCHEHHS JI0CYI0BOTO PO3CJIilyBaHHS Ta CYJI0BOTO TIPOBA/PKEHHS 110
KPUMIHAJIBHUX cIpaBaX cTaB O HabaraTo meuaumM. Jocsig HiMeudnHu y KOHTEKCTI aaMiHicTpaTHB-
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HO-TIPaBOBOTO 3abe3MeyeHHs opraHizaiiii Ta GyHKIIOHYBaHHS OPTaHiB MPaBOMOPSIAKY € KOPHCHIUM Y KOH-
TEKCTI BCTAHOBJIEHHS MIPABKJI 1000PY Ta BUMOT /10 OCi0, sSKi MaroTh OaKaHHS 3aliMaTh 110Cau B IPABO-
OXOPOHHMX OpraHax. MoskeMo BiZI3HAUNTH, 1110 3aKOHOaBCTBO HiMeudnHu y 1aHOMy KOHTEKCTI € UiTKUM
Ta TaKuM, 10 He mepeabavac moABiiiHoro Taymadenns. Binrak, Ykpaini ciin mpoaHasisyBaTh TOCBI
IHO3EMHMX KOJIET Ta BHECTH BIAMOBIAHI 3MiHM 0 HAI[IOHAJIBHOTO 3aKOHOMABCTBA. Bucnosku. 3pobaeno
BUCHOBOK, 1110 TIpY TpaHchopMallii 1ep:KaBHUIBKUX IHCTUTYIi# Ta Bi/IIIOBIZIHUX TIPOLIECIB, /10 CTAHAPTIB,
1[0 ICHYIOTH 3aKOPA0OHOM, HEOOXiJIHUM BHJIAETHCSI BPAXOBYBATH PiBEHb Ta CTAHIAPTH IPABOBOI KYJIBTYPH,
AKi icHyI0Th B YKpaiHi. CaMe mpaBoBa KyJIbTypa € YNHHIKOM Ta TOKA3HIKOM TOTOBHOCTI CaMoil ITPaBOBOi
CHCTEMH JI0 Bi/INOBIIHUX TpaHcdopMmaltiit Ta pepopmyBants. OKpiM TOro, IpaBOBa KYJIBTYPa € YNHHUKOM,
KOTpHi He3repedro BIIMBAE Ha AKiCTh pedpopMyBaHHs Toi un im0l chepu. Biarak, mpu nmposeseni sarmo-
3WYEHHST JOCBIY 1HO3eMHIX Jep/KaB y MeKax a[MiHICTPaTHBHO-TIPABOBOTO 3abe3MedeHHsT Opranisarii
Ta JIiSJIBHOCTI OPraHiB MPaBOIOPSIAKY MOPEYHO aHATi3yBaTu He Jiuiie e)eKTUBHICTD Ti€l 4u iHIIO0i 11po-
eIy pU 3aKOPIIOHOM, aJie i TOTOBHICTh TIPaBOBOI KYJIBTYPH YKpaiHu, /10 ii TPUIHATTS.

KiiouoBi ciioBa: 1paBoOXOPOHHI OpraHi, JAEP/KaBHI OpraHu, BOTHENajbHa 30posi, IPAaBOOXOPOHHI
byHKIiI, 1epKaBHA HOJITUKA, CIIYKOOBEI[b, 3AKOHHICTD.
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THE ESSENCE OF ADMINISTRATIVE

AND LEGAL PROTECTION OF CRITICAL
INFRASTRUCTURE FACILITIES

OF THE FINANCIAL SECTOR OF UKRAINE

Abstract. Purpose. The purpose of the article is to reveal the essence of administrative
and legal protection of critical infrastructure of the financial sector of Ukraine. Results. The article
reveals the essence of administrative and legal protection of critical infrastructure of the financial
sector of Ukraine. It is determined that administrative and legal protection of critical infrastructure
facilities of the financial sector of Ukraine is a system of security and protective measures implemented
by authorised actors of the national critical infrastructure protection system to ensure the stability
and security of the financial services market segments which form the financial sector of critical
infrastructure of Ukraine. Conclusions. To characterise its essence, it is proposed to focus on the following
aspects: 1) The administrative and legal protection of critical infrastructure facilities of the financial
sector of Ukraine is an element of the mechanism of the national security system; 2) The administrative
and legal protection of critical infrastructure facilities of the financial sector of Ukraine originated as
a response to the need to ensure the safety of critical financial transactions and administrative actions,
the violation of which causes significant damage to economic processes or the course of social relations
that are directly dependent on the stable functioning of the distribution of cash flows or the proper
exercise of financial and administrative functions of the authorised authorities; 3) The administrative
and legal protection of critical infrastructure facilities of the financial sector of Ukraine is implemented on
the basis of legislative and departmental regulatory and legal framework; 4) The administrative and legal
protection of critical infrastructure facilities of the financial sector of Ukraine is comprehensive, enabling
(if necessary) a transitional transformation of actions taken from purely security to directly protective ones
without changing the institutional or procedural component of its implementation; 5) The administrative
and legal protection of critical infrastructure facilities of the financial sector of Ukraine as a set of relevant
measures is a representation of the existence of specialised activities in the law application context,
which has its own purpose, tasks and functions; 6) The administrative and legal protection of critical
infrastructure facilities of the financial sector of Ukraine is a continuous ongoing process, the intensity
of which (activity, readiness) depends on the state of the internal and external security environment.

Key words: administrative and legal protection, banking sector, security and protection measures,
critical infrastructure, national system of critical infrastructure protection, financial sector, financial
services.

1. Introduction

It will not be news that meeting the general
needs of society, including both individual needs
and especially collective needs, is fundamentally
conditioned by the existence of institutions
that provide the financial resources necessary
to purchase all those goods and services that
represent what experts define as public needs
(Onet, 2018). The process by which money is
produced, accumulated, consumed or spent
drives the economy and contributes to social
development. From this perspective, it can be
said that: ‘in a modern economy, the financial
sector plays an important role through financial
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intermediation, where funds flow from savers to
investors’ (European Commission, 2015).

In the context of market restructuring
of the national economy, the financial sector
not only performs the functions of monetary
support, but also mobilises and transforms free
savings into investment resources for expanded
economic reproduction, meets the needs
of entities in financial services and thereby
ensures economic growth (Shkolnyk, Semenoh,
2013). In other words, it is logical to assume
that certain elements of the financial sector
of Ukraine's economy can be naturally defined
from the perspective of critical infrastructure,
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which,  accordingly,
and defence.

Thisisconfirmed by the provisionsof the Law
of Ukraine ‘On Critical Infrastructure’, which
recognises banks and other entities operating
in the financial services markets as critical
infrastructure. These objects form the relevant
sector for the purpose of organising the effective
provision of its security and resilience (Law
of Ukraine On Critical Infrastructure, 2021).
In addition, this Law provides that the specifics
of the implementation of public policy on
critical infrastructure protection are determined
for the critical infrastructure sectors (Law
of Ukraine On Critical Infrastructure, 2021)
m, and therefore it is justified to state that
critical infrastructure facilities of the financial
sector of Ukraine are under the administrative
and legal protection.

Therefore, the purpose of the article
is to reveal the essence of administrative
and legal protection of critical infrastructure
of the financial sector of Ukraine.

The issues being analysed have not been
covered in scientific literature, but scholars
such as S. Bulavina, T. Davydova, T. Zhuk,
L. Kozhura, V. Krykun, N. Petryna, V. Pitateley,
A. Semenoh, N. Trotiuk, V. Tsvih, 1. Shkolnyk
and others have established the foundation
for the development of scientific thought in
the discourse of the issues raised.

2. Definition of the terms
and ‘protection’

In the general context, the categories
of ‘security’ and ‘protection’ are used as
synonyms or similar concepts in terms
of purpose, tasks, and methods. At the same
time, scholars also sometimes do not distinguish
between these terms (Bulavina, Davydova,
2017). In addition, Council Directive
2008/114/EC  of 8 December 2008 on
the identification and designation of European
critical infrastructures and the assessment
of the need to improve their protection contains
a provision that defines ‘security and protection’
as a single concept covering all activities
aimed at ensuring the functionality, continuity
and integrity of critical infrastructures in order
to prevent, mitigate and neutralise a threat,

requires  protection

‘security’

risk or vulnerability (Council Directive
on the identification and determination
of European critical infrastructures

and assessment of the need to improve their
protection, 2008; Zhuk, 2021).

A more comprehensive analysis
of the understanding of the essence
of the categories ‘protection’ and ‘security’
and their correlation reveals that in most
cases the former is perceived as a component
of the latter. For example, D. Horbas argues

that the latter is defined as a set of measures
aimed at preventing violations of certain
socially important objects and values, as well as
at protecting them. In conclusion, the scientist
points out that in this case the concept
of ‘protection’ is absorbed by the concept
of ‘security’ (Horbas, 2008). A similar approach
is taken by the authors of the textbook
on Administrative Law under the general
editorship of V. Halunko (2005), who argue
that ‘security’ is a broader concept that includes
prevention of violations of rights and freedoms,
while ‘protection’ is its component and consists
in taking measures after a violation of rights.
Security involves methods of persuasion, while
protection involves methods of coercion.

We support the opinion of V. Krykun that
this approach is not true, because the analysis
of the provisions of the current national
legislation reveals the opposite situation. It
follows that regardless of the type of social
relations subject to security, in all cases, as
well as in most other legislative definitions
of the category ‘security’, its essence is
revealed through the prevention or avoidance
of the relevant undesirable consequences. If
we analyse the approaches of the legislator
to understanding the essence of the category
‘protection’, we will see that in addition
to prevention, a number of its components
of this phenomenon will be listed. For
example, according to Article 4 of the Code
of Civil Protection of the Population of Ukraine
of 2 October 2012, civil protection is a function
of the state aimed at protecting the population,
territories, environment and property from
emergencies by preventing such situations,
eliminating their effects and assisting victims in
peacetime and in a peacetime and special period
(Code of Civil Protection of the Population
of Ukraine, 2012; Krykun, 2021).

We agree that security involves
the application of preventive measures
and the use of persuasion to avoid violations
of the established rules. Protection, on the other
hand, is more focused on responding to existing
violationsusingcoercivemethods, butatthesame
time, there is a certain interconnectedness
between protection and security measures.

According to S. Bulavina and T. Davydova,
security of rights is aimed at preventing
violations  of  rights and  obligations,
and protection is aimed at restoring violated
rights and obligations or compensation for lost
rights as aresult of a violated right. They differ in
terms of the timeframe for application. Security
is permanent, as prevention, and protection
is applied as a result of a breach of rights
and obligations. They also differ in the tools
used. Security is characterised by a wider
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range of measures — ideological, economic,
legal, etc., while protection is the use of purely
legal methods. The solution to the problem
of effective protection and defence of rights is
directly dependent on the development of legal
regulations governing the relations of security
and protection, and on the ability of scholars
to find the boundaries of their non-identity
(Bulavina, Davydova, 2017).

Accordingly, scientific approaches to
defining the concepts of human rights
protection and security emphasise their

difference in content, methods and structure,
while recognising their interdependence in
the context of more general processes.

However, we do not deny that protection
can be interpreted more broadly, including
the processes of emergence, formation,
development, stabilisation and extinction
of needs, interests and rights. This implies
that protection should be provided not after
(Tsvykh, 2002) the unlawful acts have been
committed, but before they are committed.
In this regard, it is more correct to define
protection as actions aimed at stopping or
preventing violations (Tsvykh, 2002), as well
as eliminating the consequences in case of their
commission.

3. Definitions of ‘administrative and legal
protection’ and ‘administrative and legal
security’

Inthecontextofthestudy,thisinterpretation
is also applicable, since in accordance with
the provisions of the current legislation,
the protection of critical infrastructure
involves all activities carried out before or
during the creation, operation, restoration
and reorganisation of a critical infrastructure
facility, aimed at timely detection, prevention
and neutralisation of threats to the safety
of critical infrastructure facilities, as well as
minimisation and elimination of effects in case
of their implementation (Law of Ukraine On
Critical Infrastructure, 2021).

Thus, the legislator has decided to consider
this issue from the perspective of including
security in the protection system, which is
not unreasonable, since the field under study
is characterised by the existence of a national
system of critical infrastructure protection
(in the institutional aspect), which is quite
objectively able to combine the implementation
of both preventive measures and response to
deviations from the norm.

It should be noted that the term ‘legal
protection’ in administrative law is mostly
limited to the activities of competent public
authorities, administration and local self-
government bodies (Trotsiuk, Petryna, 2015),
which objectify the implementation of relevant
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measures. Specialised activities are referred to
as administrative and legal protection.

In regards to the essence of administrative
and legal protection, it is important to note that
it is associated with the appropriate branch
of law. Ukrainian legislation and scientific
works do not present a single perspective
on how to understand this legal category.
This concept is frequently associated with
the words 'administrative and legal protection’'
or 'administrative and legal support.' It is also
used in different ways, with different scope
of content. (Kozhura, 2015).

In the general context, it is important to
recognise that the term applies to the legal
relationship of protecting the rights, freedoms,
and legitimate interests of a person. For example,
the authors of the textbook on Administrative
Law under the general editorship of V. Halunko
understand administrative and legal protection
as dynamic (active) actions of public
administrationaimedatrestoringviolated rights,
freedoms and legitimate interests of individuals
and legal entities, removing obstacles to their
implementation by means of administrative law
with the possibility of applying administrative
coercion measures and bringing perpetrators
to administrative liability (Halunko, 2005).
Alternatively, scholar L. Kozhura defines it as
the organisational and legal activities of public
administration bodies, which are performed on
the basis of administrative and legal provisions,
supported by a system of legal guarantees;
the essence of which is to ensure and protect,
through legal remedies, the rights of individuals
from unlawful acts with the prosecution
of offenders to legal liability (Kozhura, 2015).

In general, in their interpretations
of the essence of this category, scholars rather
clearly and correctly emphasise the totality
of legal relations which are subject to protection
through the established regulatory guidance to
this effect and the developed procedural aspect
of the implementation of relevant measures
by administrative law, but by disobjectifying
this category, they make the mistake
of automatically revealing its essence through
legal relations associated with human and civil
rights, although they are the main, but not
the only object of unlawful encroachment. It
would be more appropriate to refer to legally
protected values and interests that may either
belong to a particular person, their group or
the state in general. In other words, two main
objects of unlawful encroachment exist: a single
or public interest (value, benefit) protected by
law. With regard to the latter, the resolution
of the Grand Chamber of the Supreme Court
states that the needs of a significant number
of individuals and legal entities, which are
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important for a significant number of individuals
and legal entities and are provided by public
administration entities in accordance with
the legally established competence (Resolution
of the Grand Chamber of the Supreme Court,
2019), form the category of ‘public interests’.

This statement enables to argue that
administrative and legal protection, as
well as administrative and legal security
or administrative and legal  support,
should be considered more logically from
the perspective of independent regulatory
processes with different tasks and mechanisms
of implementation. Generally and schematically,
their correlation can be represented as follows:
support is focused on security and protection,
and security and protection are implemented in
close interaction. Moreover, the very definition
of administrative and legal protection should
be considered from the dual interpretation
of the objective component. This means that
in addition to the legal relationship of a person
to a particular interest (usually the right to
something), its immediate state should be
regarded from the perspective of ensuring
protection against changes in properties or
characteristics, damage or destruction in
general.

For example, V. Pitatelev's opinion
that administrative and legal protection
of agricultural land is a dynamic action
of the public administration aimed at restoring
theviolated right to agricultural land in Ukraine,
minimising obstacles to its legal possession, by
means of administrative law with the possibility
of applying administrative coercion measures
and bringing the perpetrators to administrative
liability seems controversial (Pitatieliev, 2017).
The author has limited its content to legal
relationsofaperson tosuchagood, whileit would
be more appropriate to refer to agricultural
land itself as a value requiring comprehensive
protection and preservation. In this context,
administrative and legal protection is not
limited to aspects of land ownership and use,
but also includes environmental, economic
and social factors affecting the condition
and quality of land resources.

Therefore, the essence of administrative
and legal protection of critical infrastructure
of the financial sector of Ukraine. It is
determined that administrative and legal
protection of critical infrastructure facilities
of the financial sector of Ukraine is a system
of security and protective measuresimplemented
by authorised actors of the national critical
infrastructure protection system to ensure
the stability and security of the financial services
market segments which form the financial sector
of critical infrastructure of Ukraine.

4. Conclusions

To sum up, in the absence of administrative
and legal protection of critical infrastructure
in Ukraine's financial sector, it is unlikely that
the financial services market in Ukraine will
be able to ensure an adequate level of security
and stability.

To characterise its essence, we suggest to
focus on the following aspects:

1) The administrative and legal protection
of critical infrastructure facilities of the financial
sector of Ukraine is an element of the mechanism
of the national security system;

2) The administrative and legal protection
of critical infrastructure facilities of the financial
sector of Ukraine originated as a response to
the need to ensure the safety of critical financial
transactions and  administrative  actions,
the violation of which causes significant damage
to economic processes or the course of social
relations that are directly dependent on the stable
functioning of the distribution of cash flows or
the proper exercise of financial and administrative
functions of the authorised authorities;

3) The administrative and legal protection
of critical infrastructure facilities of the financial
sector of Ukraine is implemented on the basis
of legislative and departmental regulatory
and legal framework;

4) The administrative and legal protection
of critical infrastructure facilities of the financial
sector of Ukraine is comprehensive, enabling (if
necessary) a transitional transformation of actions
taken from purely security to directly protective
ones without changing the institutional or proce-
dural component of its implementation;

5) The administrative and legal protection
of critical infrastructure facilities of the financial
sector of Ukraine as a set of relevant measures is
a representation of the existence of specialised
activities in the law application context, which
has its own purpose, tasks and functions;

6) The administrative and legal protection
of critical infrastructure facilities of the financial
sector of Ukraine is a continuous ongoing
process, the intensity of which (activity,
readiness) depends on the state of the internal
and external security environment.
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CYTHICTb AIMIHICTPATUBHO-IIPABOBOT'O 3AXNCTY OB’€KTIB.
KPUTUYHOI IHOPACTPYKTYPU ®IHAHCOBOI'O CEKTOPY YKPAIHU

Anorauis. Mema. MeToio cTaTTi € PO3KPUTTSI CYTHOCTI a/IMiHiCTPATHBHO-IIPABOBOTO 3aXKCTY KPHU-
TUYHOI iH(ppacTpykTypu (inancoBoro cekropy Ykpainu. Pesyavsmamu. Ctarts 1pUCBsiYeHa PO3KPUTTIO
CYTHOCTI aIMiHICTPATUBHO-IIPABOBOTO 3aXUCTY KPUTUYHOI iHPPACTPYKTYpU (BiHAHCOBOTO CEKTOPY YKpa-
inm. Busnademo, mo aaMiHiCTPaTHBHO-TIPABOBHUIT 3aXKCT 06'€KTIB KPUTHIHOI iH(ppacTpyKTypH (iraH-
COBOTO CEKTOPY YKpaiH! € CHCTEMOIO 3aXO/[iB OXOPOHHOTO Ta 3aXMCHOTO CIIPSIMYBAHHS, PEasi30BaHOIO
YIOBHOBaKEHUMU Cy0'€KTaMU HAIIOHAIBHOI CUCTEMMU 3aXKMCTY KPUTHYHOI iHPPaCTPyKTYypH a1/ 3a06€3-
TeYeHHsT CTIHKOCTI Ta Ge3MeKn CETMEHTIB PUHKY (hiHAHCOBUX TIOCJYT, 10 (GOPMYIOTh (hiHAHCOBHIH CEK-
TOP KPUTHYHOI iH(pacTpyKTypH Ykpainu. Bucnosxu. Xapakrepusyoun HOTO CyTHICTb 3aIIPOIIOHOBAHO
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0OMEKUTHCH TAKUMU TOOKeHHAME: 1) aMiHICTPaTHBHO-TIPABOBUIT 3aXKCT 06’ €EKTIB KpUTHYHOI iHppa-
CTPYKTYpH (DIHAHCOBOTO CEKTOPY YKpaiHU € eJIeMEHTOM MeXaHi3My cucTeMu 3a0e3NedeHHs HallioHA b+
HOI Ge3rex; 2) aJMiHICTPATHBHO-TIPABOBUIL 3aXUCT 00’€KTIB KPUTUYHOI IHPPacTPyKTYpH (HiHAHCOBOrO
cexTopy YKpaiH! BHHHK sIK Peakilis Ha HeoOXiAHICTh 3a0e3MeYeHHs CXOPOHHOCTI KPUTHYHO BasKIMBUX
(hinaHCcOBUX omepartiil Ta aMiHICTPATUBHUX /Iill, TIOPYIIEHHS SKUX 3aBJIA€ 3HAUHOI KON €KOHOMIUHUM
poiiecam abo repebiry KoJia CyCIijibHIX BiIHOCUH, [0 € TIPSIMO 3aJIEKHUMU Bijl CTaOLIbHOTO (QyHKILOHY-
BaHHS PO3MO/IITY IPOIMIOBUX TIOTOKIB UM HAJIEXKHOTO 3/iHicHeHHs (hiHAHCOBO-aIMiHICTPATUBHUX (PYHKITiit
YIOBHOBayKEHNX OPraHiB BJIau; 3) aAMiHICTPATHBHO-IPABOBUIT 3aXKMCT 06'EKTIB KPUTHYHOI iH(pacTpyK-
Typu (hiHAHCOBOTO CEKTOPY YKPAiHU Peasi3yeThCsi HA OCHOBI HASBHOCTI 3aKOHO/IABYOTO Ta BiZIOMUYOTO
HOPMaTHBHO-TIPABOBOTO 3a6e3MeUeHHsT; 4) aMiHiCTPATHBHO-IIPABOBHH 3aXUCT 00’€KTIB KPUTHYHOI iH(-
pacTpykTypu (hiHAHCOBOTO CEKTOPY YKPAiHU Ma€ KOMILIEKCHUIA Xapakrep, 10 00'€KTUBY€E MOKIUBICTh
(11pu HeoOXigHOCTI) 6€3 3MiHU IHCTUTYIIHOI YU [POLELYPHOI CKIIAL0BOI HOrO 3/iHCHEHHST BUHUKHEHHS
nepexiznoi TparcopMaliii BYNHIOBAHKX iii 3 CYTO OXOPOHHUX /10 6E3M0CEPeIHbO 3aXUCHUX; 5) aaMiHi-
CTPATHBHO-TIPABOBHH 3aXMUCT 00’EKTIB KPUTHIHOI iH(PPACTPYKTYpH (HiHAHCOBOTO CEKTOPY YKpaiHu sk
CYKYITHICTD BIJIIIOBIZIHUX 3aXO/IiB € Pelpe3eHTalli€l0 iICHyBaHHS y IIpaBOpeasIi3alliiiHiil IIOIHI crielia-
JIi30BaHOI isIIbHOCTI, 1110 MA€ BIACHY METY, 3aB/aHHs Ta PYHKIIT; 6) afMiHiCTPAaTUBHO-ITPABOBUI 3aXUCT
00'€KTiB KpUTUYHOI iH(DPACTPYKTYpU (DIHAHCOBOTO CEKTOPY YKpaiHu € OesnepepBHUM TOCTIHHO 3.iii-
CHIOBAHUM ITPOIIECOM, IHTEHCUBHICTD SIKOTO (AKTUBHICTDb, TOTOBHICTD ) 3aJI€KUTH Bijl CTAHy BHYTPILIHBOTO
Ta 30BHINIHBOTO (GE3IIEKOBOTO CEPeIOBUIIA.

Kii0uoBi c10Ba: aiMiHiCTPaTUBHO-IIPABOBHIA 3aXKCT, DaHKIBCHKII CEKTOP, 3aX0/I OXOPOHH Ta 3aX1C-
TY, KpUTUYHA iHPPACTPYKTYpa, HAI[IOHAJIbHA CUCTEMA 3AXUCTY KPUTUIHOI iHPPACTPYyKTYpH, (hiHAHCOBUIT
cexTop, piHAHCOBI TTOCITYTH.

35



8/2023
CONSTITUTIONAL LAW

UDC 3429
DOIT https://doi.org/10.32849/2663-5313/2023.8.09

Nataliia Zolotarova,

Doctor of Law, Professor, Professor at Police Law Department
of National Academy of Internal Affairs

Solomianska Square, 1, Kyio, 03035

oloprado@ukr.net

ORCID ID: 0000-0002-3614-8328

INTERNATIONAL EXPERIENCE
IN ENSURING NATIONAL SECURITY

Abstract. Purpose. The purpose of the article is to study the current trends in ensuring national
security of European countries and the USA. To make proposals for improving the system of ensuring
the national security of the Ukrainian State. Results. The article analyses the experience in ensuring
national security in Europe and the USA. The essence and system of national security of European
countries and the USA are considered. International standards of legal framework for national security are
established. The legal status of actors in the field of national security of European countries and the United
States is characterised. The role and place of actors in the field of national security of European countries
and the United States are determined. The international experience in improving the system of national
security is analysed for its further use in the Ukrainian realities of today. It is advisable to consider
the experience of building national security systems in Europe and the USA and to amend the current
legislation in this field. Conclusions. It is concluded that the system of ensuring national security of Ukraine
needs to be improved by amending the Law of Ukraine "On National Security" and establishing the term
"national idea", thereby enabling proper and effective national security. Therefore, nowadays, the United
States dominates the world in terms of the effectiveness of coordination of various state and non-state
agencies in the field of national security. The US National Security Strategy provides for separate chapters
on different regions of the world to ensure its national interests in Europe and Eurasia. The US National
Security Strategy for Ukraine is an example for further development and improvement of the national
security system. In the European Union, the security model of these states is increasing. The policy
of European countries is based on the model of collegiality, considering the institutional features of their
European security programmes.

Key words: European security, national security, state security, national interests, ensuring national

security, actors of ensuring national security, civil society.

1. Introduction

Nowadays, the problematic issues of forming
an effective national security of the Ukrainian
State are very acute and are gaining relevance.
This is primarily due to the aggravation
of both external and internal threats, such
as Russia's aggression. Relevant legal acts
should incorporate the experience of building
national security systems of European countries
and the United States. In order to create
an effective and eflicient national security
of the Ukrainian state, it is necessary to intensify
the issue of systematisation of international
experience. After all, Ukraine is to become
a member of the European Union, so it is
advisable to analyse the experience of European
countries and the United States in making
public policy on national security.

The issue of studying foreign experience
in ensuring national security is also covered
in the scientific works by domestic scholars:
V.B. Averianov, S.M. Alforov, Yu.P. Bytiak,
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D.D. Burkaltseva, Z.S. Varnaliia, S.B. Havrysh,
V.P. Horbulin, N.P. Matiukhina, A. H. Moseiko,
O. M. Pidkhomnyi, Yu.l. Rymarenko,
L.A. Savchenko, V.Ya. Tatsii, V.P. Tykhyi,
V.I. Shakun, M. V. Chumak and others. This
issue remains not fully covered, which makes
this study relevant.

The purpose of the article is to study
the current trends in ensuring national security
of European countries and the USA. To make
proposals for improving the system of ensuring
the national security of the Ukrainian State.

2. National security in the USA

The main goal of the modern world is to
ensure national security and preserve national
values, the constitutional order, territorial
integrity and sovereignty of the state. For
the proper functioning of the modern world,
national security is ensured through a system
of legal relations, namely between a citizen
and the state, between society and the state
and between different states.

© N. Zolotarova, 2023
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Therefore, national security is
a state of internal and interstate relations that
determines the effectiveness of the system
of public, legal and social guarantees of human
and civil rights and freedoms, basic values
and interests of society and the sovereign
state against internal and external threats
(Hetmanchuk, Hryshchuk, Turchyn,
2010, p. 301).

The term "national security” was first used in
the United States, with the concept of "national
security” being enshrined in law in 1947 with
the adoption of the US National Security Act
(Pavliutin, 2020, p. 85).

The term national security in the modern
world is derived from international security.
The main task of the international community
is to create an environment that prevents
the violation of universal peace or the emergence
of any form of threat to the security of peoples.
The national security of any state, due to its
multicomponent nature, requires a special
system of its provision, the main purpose
of which is to perform certain actions aimed
primarily at protecting national values
and realising national interests (Hadzhyev,
2016, p. 223). The international community
considers national security as a system of state
and non-state institutions and other entities
that are called upon to solve problems in
the implementation of measures to ensure
national security in the manner prescribed by
law (Reznikova, Tsiukalo, Palyvoda, 2015, p. 6).

The main world leader in the field of national
security is the United States. Here is a closer
look at the US experience in creating national
security systems. The US national security
system began to be created in 1947 on the basis
of the National Security Act.

The US National Security Act is based on
the principles of implementing tools to protect
US interests in the world. The national security
system solved offensive rather than defensive
tasks (Kyrychenko, 2011, p. 318). The US
national security system includes: The President
of the United States, Advisers to the President
of the United States, the Executive Branch,
Ministries and Departments, and the Congress.

The US National Security Act defines
themaintasksofthe Department of Defence (‘the
Department of Defence'), and the Joint Chiefs
of Staff of all the armed forces of the country in
the structure of the armed forces.

The President of the United States
makes all decisions in the field of national
security, whose powers are defined in the US
Constitution. The Assistant to the President
for National Security Affairs has a special status
in the implementation of national security
policy, acting as a coordinator and main

adviser to the President. The Executive Office
of the President of the United States consists
of 14-16 structures, including certain bureaus
and councils, including the National Security
Council and the Central Intelligence Agency to
assist the President in implementing national
security policy (Dudko, 2006, p. 325).

In the US national security system,
the National Security Council (NSC), which
is a subdivision of the Executive Office
(Administration) of the President of the United
States, plays a key role. It operates under
the coordination of the President of the United
States and the leadership of the National
Security Advisor (Secretary of the NSC)
and acts as a coordinating and controlling
body, which includes representatives of all
responsible agencies and institutions. The NSC
offers the president options for decisions that
later form the basis of national security policy
(Mosey ko, Nehodchenko, 2019).

The functions of the National Security
Council are to advise the president on domestic,
international and military policies relating
to national security and to promote effective
co-operation between the military services
and departments of the government on national
security issues. The US National Security Act
specifies the structure of the National Security
Council, the functions and responsibilities
of each of the departments, and provides quite
specific definitions (Bidenko, 2006).

The main priorities for strengthening
the US national security include:

1. Take measures to preserve the territorial
integrity, democracy and peace in Europe;

2. Create a strong and stable Pacific
Community;

3. Support the United States as a leader in
the implementation of measures to strengthen
peace on a global scale;

4. Strengthen cooperation in countering
new security threats that cannot be addressed
unilaterally (Hetmanchuk, Hryshchuk,
Turchyn, 2010, p. 224).

The USNational Security Strategy envisages
protecting the nation's territorial integrity
and way of life, as well as implementing a wide
range of measures: expanding military alliances,
international cooperation, strengthening arms
control rules, creating multinational coalitions
to fight terrorism, corruption, crime and drug
trafficking, etc. B The US National Security
Strategy outlines methods of coordination,
unity and agreement on the most effective
use of diplomatic and military instruments
to shape the international  situation,
and a clear distinction between intelligence,
counterintelligence and operational activities
(Lipkan, 2009, p. 223).
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We should agree with A.H. Moseiko's who
identifies the main features of the US national
security system and compares the US National
Security Council with the Security Service
of Ukraine, as well as highlights the following
differences of the United States:

1) Focus on solving the internal problems
of the United States;

2) Importance of
and the national idea;

3) Information of the US intelligence
agencies is communicated to all authorised
decision-making bodies and is targeted,;

4) Provisions of the US National Security
Strategy are specifically focused on certain
regions of the world and the preference for
securing its national interests in Europe
and Eurasia;

5) Effective coordination of various
agencies in the field of national security has
been implemented;

6) Use of the scientific potential
of think tanks in shaping national security
policy and training highly professional staff
to work in the Presidential Administration
and the Congressional apparatus (Moseyko,
2019, p. 150).

M. Bielieskov considers the US national
security priorities to be:

1) Protection of the security of American
citizens in the broadest sense;

2) Expansion of economic prosperity
and opportunities;

national  values

3) Implementation and  protection
of democratic values.
The key goals of foreign policy,

the implementation of which will ensure
the interests of the United States, include: 1) to
protect and develop the sources of US power
(people, economy, national security and defence
sector, democracy); 2) to promote a favourable
balance of power in key regions, preventing
enemies from threatening the US and its
allies or dominating key regions; 3) to ensure
the leading role and development of a stable
open international system built on strong
alliances, partnerships, multilateral institutions
and rules (Bielieskov, 2021).

Therefore, the literature review on
the US national security experience reveals that
the focus is on the National Security Act, the US
National Security Strategy, the main priorities
of alliances, diplomacy, and the military factor.

In the US national security legislation,
the legislator emphasises investment in military
power and defence, to protect and defend
the core national interests. The armed forces
of the United States are on alert, armed
and prepared to deal with challenges, first
of all, from China and then from Russia. The US
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National Security Strategy defines priorities in
the field of defence: defence of the United States,
deterrence of strategic attacks on the United
States and its allies/partners, development
of capable armed forces and defence ecosystem.

Compared to the Ukrainian legislation in
the field of national security, namely the Law
of Ukraine "On National Security”, the National
Security Strategy of Ukraine is the main
regulatory document that defines the main
trends in public policy on national security.

The National Security Strategy of Ukraine
is developed on the instructions of the President
of Ukraine within six months after he takes
office. The National Security Strategy
of Ukraine defines: 1) priorities of national
interests of Ukraine and ensuring national
security, goals, main directions of public policy
on national security2) current and projected
threats to the national security and national
interests of Ukraine, taking into account foreign
and domestic conditions; 3) main trends in
the foreign policy activities of the state to ensure
its national interests and security; 4) trends
and tasks of reformingand developing the security
and defence sector; 5) resources necessary for its
implementation (Law of Ukraine On National
Security of Ukraine, 2018).

According to the National Security Strategy
of Ukraine, the main priorities of national
security will be ensured in the following areas:
1) restoration of peace, territorial integrity
and state sovereignty in the temporarily
occupied territories in Donetsk and Luhansk
regions of Ukraine on the basis of international
law; 2) implementation of international legal,
political, diplomatic, security, humanitarian
and economic measures aimed at ending
the illegal occupation of the Autonomous
Republic of Crimea and the city of Sevastopol
by the Russian Federation; 3) continuation
of defence and deterrence measures, active
use of negotiation formats and consolidation
of international pressure on the Russian
Federation as a guarantee of preventing
the escalation of the conflict by Russia, reducing
tension and ending the armed aggression by
the Russian Federation; 4) using all available
mechanisms of the UN, the Council of Europe,
the OSCE and other international organisations
to consolidate international support for
Ukraine in countering Russian aggression,
restoring the territorial integrity and state
sovereignty of Ukraine; 5) developing relations
with the United States of America, the United
Kingdom of Great Britain and Northern
Ireland, Canada, the Federal Republic
of Germany, the French Republic, neighbouring
and other states, as well as with international
organisations to ensure international security;
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6) full implementation of the Association
Agreement between Ukraine, on the one hand,
and the European Union, the European Atomic
Energy Community and their Member States,
on the other hand, and modernisation of its
parameters, where necessary, based on the results
of a comprehensive review of the achievement
of the objectives of the Agreement in accordance
with Article 481, with a view to Ukraine's
full membership in the European Union;
7) development of a special partnership with
the North Atlantic Treaty Organisation with
a view to Ukraine's full membership in NATO;
8) strengthening the capabilities of the Armed
Forces of Ukraine and other security and defence
institutions; 9) sustainable development
of the national economy and its integration into
the European economic space; 10) development
of Ukraine'shuman capital, in particular through
the modernisation of education and science,
healthcare, culture, and social protection; 11)
protection of an individual, society and the state
from offences, including corruption, ensuring
restoration of violated rights, compensation
for damage; 12) environmental safety, creation
of safe conditions for human life, in particular
in the territories affected by hostilities,
development of an effective civil protection
system; 13) strengthening the capabilities
of the national cybersecurity system to
effectively counter cyber threats in the modern
security  environment; 14)  development
of  public-private  partnerships  (Decree
of the President of Ukraine On the decision
of the National Defense Security Council
of Ukraine, 2020).

Therefore, the US National Security
Strategy is the main legal instrument in
the field of national security. The main goal
for the United States is to protect national
values, domestic and foreign policy. For
Ukraine, the US National Security Strategy
is an example of further development
and improvement of the national security
system. The analysis of the national security
strategy of Ukraine reveals some positive
changes in the improvement and development
of the national security system by the President
of Ukraine, with some gaps in the legislation that
does not meet the standards and requirements
of European countries.

3. National security in European countries

According to T.P. Lebedeva, European
countries' national security strategy is almost
indistinguishable ~from the international
security strategy, since they all form a single
system of collective security, whereby military
force does not play any active role in relations
between states that are elements of this system
(Lebedeva, 2008).

The national security of European
countries is primarily related to the protection
of human rights and the interests of society
and the individual. The European National
Security Strategy "A secure Europe in
a better world", adopted in 2003, states that
the overall goal of the European Union's
security and foreign policy is to:

—  Protect the fundamental interests,
common values and independence of the EU;

— Increase the level of protection of the EU
member states by all possible means;

—  Preserve peace and  strengthen
the system of human rights protection in
the field of international and national security;

— Promote international cooperation in
the field of human rights protection;

— Strengthen and develop the principles
of democracy, respect for fundamental human
rights and freedoms (Chyzhov, 2022).

Therefore, European countries have created
several special international institutions to
support national security, such as the League
of Nations, the UN, and the OSCE. European
countries are convinced that EU and NATO
membership can be effective only if they are
complementary. The foreign policy of Poland,
France and Germany, especially in the European
context, is a good example of this, as it is
clearly seen in the process of transformation
(Horbatova, 2000). The current dynamic
geopolitical transformations in Europe clearly
demonstrate the importance of Polish, French
and German factors in determining the future
of the European security system (Guyomarch,
Machin, Ritchie, 1998).

France  initiated the  development
of the military capabilities of European
countries, while proposing its own models
of continental security institutions (in
particular, Francois Mitterrand's concept
of a European confederation). France was
focused on implementing the policy of a great
power, for which it had sufficient leverage both
within international institutions and through
its own resource components of national
power. However, it was not able to conduct
global world politics, so it focused its efforts
on promoting the idea of creating Europe as
a powerful centre of the future multi-vector
world with the expectation of taking its rightful
place in it (Mytrofanova, 2002).

France faced a number of problems,
namely the process of European integration,
the development of the EU's military
components, and its attitude to NATO and EU
enlargement. The chosen tactics for solving
them, based on the priorities of the "special
position”, showed the need to constantly adjust
it in accordance with changing circumstances
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and consider the national interests of other
participants in the process (Mitrofanova, 1999).
French President E. Macron said, "We need to
take new initiatives, build new alliances. France
wants Europe to defend itself, especially when
extremism has increased and nationalism has
awakened" (Makron, 2018).

Foreign scholars S. Biscop, A. Gromyko,
and I. Kierhave highlighted therole of the United
Kingdom in the European security system
in their works (Biscop, 2012). The British
approach to the formation of the European
security system is focused on the UK's foreign
policy course after the Second World War,
which was aimed at finding its place in the new
security system and gaining a stable status in
the new, post-war world (Kolomiiets, 2012).

The main conceptual provisions
of the UK National Security Strategy reveal
the content and focus of the state's foreign
policy and domestic policy to maintain
and strengthen its dominant position in
the world arena. The state was characterised by
full alignment with the US security doctrine, as
well as by its focus on maintaining the dominant
position of the state in the Euro-Atlantic area
and beyond. Later, British interests were to
some extent reflected in the European Security
and Defence Policy of the European Union
(Iakovenko, 2003).

Germany plays a significant role in
European politics in the process of shaping
the EU's common foreign and security policy.
The German National Security Strategy
states  that  multilateral and  bilateral
cooperation in international relations is based
on common interests and values. European
policy has traditionally remained the main
focus of German diplomacy, despite rapid
changes in the international environment
and the emergence of new challenges (Kryvonos,
2002).

In the field of national security, Poland
claims to be ademocratic sovereign state. Poland
seeks to promote the preservation of common
values and the development of mechanisms
of cooperation within the European Union,
the North Atlantic Alliance and international
security (Chyzhov, 2022).

4. Conclusions

To sum up, the system of ensuring national
security of Ukraine needs to be improved by
amending the Law of Ukraine "On National
Security” and establishing the term "national
idea", thereby enabling proper and effective
national security.

Therefore, nowadays, the United States
dominates the world in terms of the effectiveness
of coordination of various state and non-
state agencies in the field of national security.
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The US National Security Strategy provides
for separate chapters on different regions
of the world to ensure its national interests in
Europe and Eurasia. The US National Security
Strategy for Ukraine is an example for further
development and improvement of the national
security system.

In the European Union, the security
model of these states is increasing. The policy
of European countries is based on the model
of collegiality, considering the institutional
features of their European security programmes.
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MIKHAPOHUI TOCBIJT Y COEPI 3ABE3IIEYEHHS

HAIIOHAJIbHOI BE3IIEKU

Awuorauisi. Mema. Metoto cTarTi € 10CIiUTH CyYacHi HapsivMu 3abe31eueH s HAllIOHAIBHOT Ge3IeKn
esponeiicbknx kpain Ta CIIIA. Bupobents nponosuiiii mogo yA0CKOHaJIeHHs CUCTeMK 3a0e3edeH st
HallioHAJIbHOI Oe3Iekn YKpaiHChKol gepkasu. Pesyavmamu. Ctarts IpUCcBsSYeHa aHaIi3y J0CBiy 3a0e3-
IeYeHHs! Hal[loHaJIbHOT Oesriexku y kpainax €sponu ta CIIIA. PosristHyTo cyTHicTh Ta cucteMy 3abes-
HeYeH sl HallioHaIbHOI Gesnekn esporneiichbkux kpain ta CIITA. Beranosieno MiKHapOaHi CTaHAapTH
MPaBOBOTO 3a0e3MeYeHHs HallioHaabHo1 6e3mekn. OXapakTepr30BaHo TPaBOBUIL cTaTyc cy6 eKTiB B chepi
3a0es1eueH s HallioHaIbHOI Gestieu esporneiicbkux kpait Ta CIITA. BusHaueHo poJib Ta Miciie cy6'ekTiB
B cepi 3abesnedenns HarioHanbHol Ge3nexkn esporneiicbkux kpain ta CIITA. TpoanamnizoBato MixHa-
POAtHUIL IOCBI/I MO0 YIOCKOHATIEHHST CHCTEMH 3a0e3MedeH s HallilOHAIbHOI Oe3MeKH ISl OAJIbIIOr0
BUKOPHUCTaHHS 1I B YKPAIHCBKHUX Peasisix chorofieHHs. JIOUiIbHO BpaxyBaTu AOCBiA MOOYIOBU CHCTEM
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3abe3redertst HallioHaIbHoi 6esnexn Kpainax €sporn ta CIIIA i BHECTH 3MiHHU 0 YHHHOTO 3aKOHO/AB-
cTBa B AaHiil cdepi. Bucnosku. 3podieHo BUCHOBOK, 1110 cucTeMa 3a0e3NedeH s HallioHaIbHOT Ge3leKu
Vkpainu norpebye BIOCKOHAIEHHS IUISIXOM BHECEHHsI 3MiH 110 3akony Ykpainu «IIpo HauionambHy 6e3-
MeKy» Ta 3aKPillUTU TEPMiH «HAIliOHAJIbHA i/1esy, M0 JaCTh MOKJIMBICTh HAJEKHO Ta eeKTUBHO 371ili-
cHIoBaTH 3abe3MeveHHI0 HalioHaIbHOi Geanekn. OTxke, cydacHomy cgiti CIIIA obiiiMae gomiHyioue miciie
1010 eheKTUBHOCTI KOOPAMHALIIT PI3HUX JIePKAaBHUX Ta HeAEPKaBHUX BiZoMCTB y cdepi 3a0e3neueHHs
HarioHabHoi Gesnekn. B crpaterii mamionanbroi 6esnekn CIITA, mepeabadaioThest OKpeMi pO3IijH, 110
[PUCBSTYEH] PI3HUM PerioHam CBIiTY Juist 3abe3IedeH st CBOIX HaIliOHATLHIX iHTepeciB B €Bpori i €Bpasil.
Crpareris HationanbHoi Gesnexu CIIIA it YKpaiu € IPUKIaIoM Jist TIOAAJIBIION0 PO3BUTKY Ta BIO-
CKOHAJIEHHsT cucTeMy 3abesmederHs HalfioHaabHoi Gesnekn. B €spomneiicbkomy Colosi mocrepiractbest
36isbieHHs Moziesti Gesneku 1ux gepskas. [losiTiKa eBponeiicbkux Kpaid modyoBaHa Ha MOJIEJ KOJIEK-
TUBHOCTI, BpaXOBYIOUM IHCTUTYIIIiHI 0COGIMBOCTI IXHIX IIPOrpaM MO0 EBPOIENHCHKOI Ge3MeKH.

Kirouosi ciioBa: eBporieiichka Oesneka, HalliOHAIbHA Oe311eKa, IepskaBHa Oe3lieKa, HallioHabHI iHTep-
ecu, 3abe3redeH s HAIOHAIBHOT Oeanieku, cy6'ekTr 3abe3edeHns HalllOHAIBHOT Oe3MeKH, IPOMaJIChKe
CYCIIIJIBCTBO.
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FOREIGN EXPERIENCE OF EXERCISING POWERS
BY LOCAL SELF-GOVERNMENT BODIES
AND EXECUTIVE AUTHORITIES

Abstract. Purpose. The purpose of the article is to study the foreign experience of interaction between
local self-government bodies and executive authorities and to formulate proposals for improving this process
in Ukraine. Results. The article studies the issue of foreign experience of functioning of local self-government
bodies and executive authorities in terms of exercising joint powers. Positive examples of interaction
between local self-government bodies and executive authorities, as well as trends in implementing
the relevant experience in Ukraine are presented. The author identifies the problems faced by foreign local
self-government bodies and executive authorities in the course of interaction in terms of exercising joint
powers. The ways of borrowing the positive experience of foreign countries in terms of interaction between
local self-government bodies and executive authorities in terms of exercising joint powers are proposed.
It is revealed that in many countries the mechanisms of coordinating local budgets with central (state/
regional) authorities exist, which are aimed at determining local tax rates, expenditure limits and other
measures to ensure financial sufficiency and proper coordination of budgets. Such interaction typically tends
to be at the political level, usually at the level of ministers or senior officials on the one hand, and municipal
associations on the other. Conclusions. It is concluded that certain types of cooperation are implemented
through representative bodies that more effectively represent the positions of municipalities and defend
the interests of local authorities. The representative structures of municipalities are beneficial for both central
and local authorities. The former can conduct consultations and negotiations in a more orderly manner
and expect that the agreements reached wil3l apply to a large number of communities, while the latter are
able to participate in the decision-making process and influence its final outcome in a way that is not possible
for each municipality individually. Ukraine should adopt the effective experience of cooperation between
local self-government bodies and executive authorities, in particular in the form of consultations, meetings,
development of joint documents/programmes, organisation of meetings, sessions, joint advisory bodies, etc.
in order to effectively perform joint powers.

Key words: interaction between state authorities, interaction with executive authorities, foreign
experience of interaction between state and municipal authorities, trends in interaction with executive
authorities in Ukraine.

1. Introduction
The most common instruments

or financial support. In Ukraine, cooperation
between executive authorities and local self-

of cooperation between local self-government
and executive authorities are the exchange
of information, transfer of necessary data,
provision of consultations or meetings.
However, some other forms of interaction have
proven to be important and effective: various
methods of bilateral determination of financial
support required to meet statutory obligations;
delegation of powers to local authorities,
thus expanding their scope of activities;
cooperation agreements that define procedures
for interaction, bilateral provision of services

© A. Kozin, 2023

government bodies is sometimes reduced to
the implementation of bureaucratic procedures
within the scope of delegated powers, and this
practice has no development trends. In view
of the above, the issue of foreign experience
of cooperation between these bodies is
relevant and requires a study of those effective
cooperation practices that are most common
in the European Union due to their efficiency,
effectiveness and usefulness.

The issues of foreign experience
of interaction between local self-government
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bodies and executive authorities have
been studied by the following scholars:
I. Kovalevych, N. Kaminska, M. Kashchyshyn,
O. Chernezhenko, A. Panov, A. Kovalova,
A. Chyrkin, N. Mishyna, V. Dudchenko,
N. Hvazava, V. Popko and others. The issues
of foreign experience of interaction between
local self-government bodies and executive
authorities have been studied in the scientific
works by M. Havrda, A. Moreno, M. Jones
and others.

The purpose of the article is to study
the foreign experience of interaction between
local self-government bodies and executive
authorities and to formulate proposals for
improving this process in Ukraine.

2. The most common forms of interaction
between executive authorities

Almost all member states consider
consultations to be the most common form
of interaction. Most countries have mandatory
consultations on issues of local importance,
such as reforms, budgeting, and local taxes. This
form of cooperation is usually implemented
between  associations of  municipalities
and representatives of central authorities. Many
countries have special consultation structures
(congresses, conventions, working groups, etc.)
that meet periodically (annually, quarterly,
etc.). In countries with a well-developed
decentralisation of power, these structures are
usually regional, although there may be issues
that should also be considered at the federal
level.

For example, Belgian legislation provides
for formal consultative structures that facilitate
cooperation in all sectors of interaction between
government entities. Belgium is characterised
by a mixed model of local self-government, as
local interests are part of the national interests,
which are realised through the activities of local
governments (Kovalevich, 2009).

The Czech Republic has established regular
consultation forums between central and local
authorities. Representatives of these authorities
or their officials meet regularly to coordinate
the exercise of their powers and responsibilities.
In addition, it is one of the countries that not
only has the principle of local self-government
enshrined in the constitution, but also has
a constitutional provision for the powers of local
governments (Havrda, 2020).

In Bulgaria, parliamentary consultations
are held on draft laws that may affect local
authorities. ~ The  National  Association
of Municipalities represents local governments
at these meetings and organises meetings
with members of parliament to lobby for local
interests. In the area of social security, the Social
Security Council was established as a public
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advisory body, which includes the National
Association of Municipalities, together with
central government, trade unions, employers'
organisations and non-governmental
organisations. In addition, the Council
of Ministers established an Interministerial
Council with the participation of the National
Association of Municipalities to exchange
specialised information at the expert level
between the participants  (Peculiarities
of organizational and legal support for
the activities of associations of local self-
government bodies at the national level in
the countries of the European Union, 2020).

Estonia  has  introduced  electronic
consultation procedures on draft laws, which are
actively used by local government associations.
In Iceland, discussions cover issues ranging
from the adoption of local government charters
to the provision of funding and the allocation
of responsibilities. In Norway, consultations
between central and local governments have
been formalised through a series of four annual
meetings between ministers and the political
leadership of the Norwegian Association of Local
and Regional Authorities (Voronov, Hradova,
Hryshko, 2022, pp. 24-42). These meetings
are a means of discussing the link between
the financial situation of local governments
and the performance of their duties.

In TItaly, all regions have a political
representative (aleaderormemberoftheregional
executive) who is responsible for relations
with local authorities. Its main functions
are to coordinate the activities of regional
and local authorities, to cooperate with them
and to establish legislative and administrative
procedures that facilitate this interaction. In
addition, an important role in each region is
played by the Council of Local Autonomies,
an advisory body that represents local interests
(Kaminska, 2012, p. 57).

The Local Council Association of Malta
represents local authorities in general meetings
with the central government, which are held on
a regular basis, as well as in ad hoc committees,
even though Malta is a small island country
that is not divided into administrative units.
In the Netherlands, according to the Code
of Inter-administrative Relationship Provisions,
a consultative meeting of government agencies
chaired by the Prime Minister is held twice
a year. In Romania, consultations with
associations of local authorities on issues within
their competence are provided for in the Local
Act (Kashchyshyn, 2018; Moreno, 2012; Code
on Inter-administrative Relations, 2013)

Slovenia also has a statutory requirement to
consult with the Association of Municipalities
on draft regulations on local issues.
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In Spain, official consultations between
national and regional authorities are held
within the framework of sectoral conferences,
which are considered necessary to agree on their
common policy.

Swiss law also provides for negotiations with
municipalities toresolvelocal issues. Inaddition,
the Constitution of this country stipulates that
the Confederation shall consider the impact
of its activities on local authorities (Federal
Constitution of the Swiss Confederation, 2000).
In pursuance of this provision, the Federal
Government adopted the ‘Guidelines for
Cooperation between the Confederation,
the Cantons and the Municipalities’, which
enshrines the right of municipalities to
participate in consultations on federal activities
that may have an impact on local governments;
to participate in expert committees or working
groups established by the Confederation
and to provide relevant opinions within their
competence. In addition, representatives
of local governments should be involved in
the work of permanent advisory commissions
in some areas with sectoral functions in cases
where their interests are affected.

Central government plays an important role
in advising local authorities. Such contacts are
often informal and usually take place between
civil servants and individual municipalities.
In some cases, communication is accompanied
by training of local staff to help municipalities
improve their performance. The above-
mentioned relations take place in all areas
where circumstances require, usually without
a pre-determined regularity due to their
informal nature. Electronic communications
facilitate  increased  contact, frequency
and responsiveness.

In Hungary, several services established
by the Ministry of Local Government
and Territorial Development exist to advise
or train local authorities and their officials.
For example, the Local Government Hotline
provides fast and professional assistance to local
authorities by telephone. In addition, regular
conferences are held with the participation
of international experts to provide professional
training for both local political representatives
and civil servants. The Ministry also publishes
documents, guidelines and books related to local
government. In addition, the European Union
Information Service for local governments was
established in 2003 to assist local authorities in
the integration process by providing information
on the functioning of the EU, legislative
harmonisation and investment opportunities
(Chernezhenko, 2018).

The TItalian Ministry of the Interior
provides ongoing assistance and advice to local

authorities, both directly (through the so-called
‘Window for Local Authorities’) and through
its offices in the provinces (Prefecture-U.T.G.,
or territorial government offices). As part
of these activities, the Ministry also collects
and publishes municipal statutes on its official
website. In addition, the Italian regional
governments have administrative offices
that monitor the work of local authorities,
provide them with legal advice, information
and recommendations (Panov, 2020).

The annual Dialogue Day in Bulgaria is
a nationwide initiative that brings together
(in each of the 28 constituencies) members
of parliament from the constituency, mayors,
other  representatives of  municipalities
and citizens, as well as members of central
government and the media. The main outcome
of these meetings is a better understanding
of stakeholders' positions on various issues.
Cooperation in setting common goals,
organising governance or identifying sources
of financial support is also considered a good
practice of cooperation between municipal
and central government.

For example, in Bulgaria, an agreement on
institutional cooperation was signed between
the Council of Ministers and the Association
of Municipalities on 12 October 2005. The
agreement envisages long-term cooperation
based on the principles of partnership,
transparency and coherence, which includes
regular meetings, as well as participation
in advisory, monitoring and  working
groups. In addition, the inter-municipal
cooperation on regional policy issues envisages
the establishment of partnership councils
consisting of local authorities, representatives
of enterprises, institutions, organisations, etc. to
implement activities, programmes and projects
of mutual interest.

In Iceland, in February 2006, a cooperation
agreement was signed that laid the foundation
for establishing relations between the state
and local authorities. Its main goal is to establish
cooperation  between  the  government
and municipalities and harmonise public
administration policies. Under the Agreement,
representatives of expert committees from
both levels of government meet periodically
to discuss common issues (Government offices
of Iceland. Local Authorities and Regional
Policy, 2009).

In Italy, cooperation is a regional function;
each region has a political figure in charge
of cooperation and an administrative support
structure. In the main policy sectors, usually
there are bodies that ensure cooperation. For
example, in order to implement programmes
to strengthen law enforcement and security
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services, the Minister of the Interior and prefects
may sign agreements with the regional
government and local authorities to determine
the logistical, instrumental and financial
contribution of the region and local authorities.

District commissariats in Luxembourg
perform advisory, mediation and coordination
functions between central and local authorities
(Kovalova, 2009). In the Slovak Republic,
municipalities are amalgamated to ensure
the fulfilment of those powers that cannot be
exercised by each municipality individually,
which is considered an effective coordination
mechanism for the provision of services to high
standards (Chyrkin, 2019).

In Switzerland, theinstitution of cooperation
defines joint responsibilities between cantons
and municipalities to ensure their effective
implementation. Legal entities with federal
obligations  often include representatives
of both cantons and municipalities to their
administrative councils (Jones, 1998).

The UK has introduced a Partnership
Framework that regulates relations between
central and local authorities (in England since
1997, in Scotland since 2001), although it has
no legislative basis. For example, in England,
the Central Local Partnerships meet regularly to
consider key issues related to local government.
In Scotland, the purpose of the Framework is to
ensure regular communication and discussions,
establish procedures for consultation and areas
of joint work.

3. Mechanisms of interaction between
central and local authorities

In England, there are also mechanisms
for mutual prioritisation between central
and  local  authorities. ~ For  example,
the Local Area Agreement (LAA) is a three-
year agreement that provides for the allocation
of funds by the central government to address
local priorities within the framework of certain
policiesagreed with the central government. The
local areaisrepresented by the local government
and the Local Strategic Partnership (LSP),
a single body that brings together different
components of the public and private sectors,
as well as business, community and voluntary
sector representatives, to ensure that initiatives
and services are effectively delivered (Mishyna,
2004).

Good practice in the financial sector refers to
the bilateral identification of the needs required
by local authorities to fulfil their responsibilities
and to be able to provide services to citizens.
Bulgaria's budget approval process involves
the National Association of Municipalities
at various stages. The consultations, which are
held at both the political and expert levels, are
designed to ensure a transparent and balanced
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allocation of funds. If the opinions of experts
differ, a bilateral protocol is attached to the draft
budget, which allows the Council of Ministers to
make a decision on the issue (Dudchenko, 2015).
For 20 years, Danish municipalities
have played an important role in shaping
economic policy. Budgetary cooperation is
based on the agreement that economic policy
is developed on the basis of agreements
with local authorities after the economic
and political goals are defined by the central
authorities (government and parliament).
These  agreements, concluded between
the central government and associations of local
governments, establish growth rates for public
spending, municipal tax rates, and other issues
related tolocal expenditures and revenues. They
are not binding on each municipality, although
members of the association are expected to
comply with their provisions (Hvazava, 2012).
In Finland, central and local
governments also cooperate by discussing
the allocation of municipal resources. In
addition, parliamentary acts are regularly
assessed for their possible impact on local
governments (municipalities) (Popko, 2017).
In Iceland, it is agreed to estimate
the costs associated with the development
of bills and other regulations governing
municipal finance. Several ministries (Ministry
of Social Affairs, Ministry of Education, Science
and Culture, Ministry of the Environment) are
involvedin conductingsuchauditstogether with
the Icelandic Local Government Association.
In some countries, the empowerment of local
governments through delegation by the central
government is considered a positive practice
of cooperation (Czech Republic, Spain).
Other effective ways of cooperation between
central and local authorities exist. For example,
Denmark has established an independent body
(comprising central government (ministries),
the Association of Local and Regional Councils
and representatives of the academic community)
to evaluate the activities of local and regional
authorities in order to identify best practices
and develop proposals for improvement.
Estonia has introduced an e-consultation
system that allows the National Association
of Local Authorities to comment on draft laws
related to local issues. In some regions of Italy,
local government officials are trained as part
of regional programmes, as local authorities
are usually unable to provide such training
on their own (Monitoring of the application
of the European Charter of Local Self-
Government, 2020).
The Netherlands has adopted
the Code of Intergovernmental Relations,
which establishes the rules of interaction
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between central and local authorities. This
document not only regulates the scope
of functions and powers of each party, but
also contains provisions on expenditures
and control. Representatives of these bodies
meet twice a year to consider issues of common
interest. In Portugal, contract programmes
(Contrato  programma) are  considered
a useful tool for financial and technical
cooperation. These agreements have made it
possible to implement new projects in several
sectors (environment and public sanitation,
infrastructure, transport, education and civil
protection). Service agreements (contrats de
prestation) are also used in Switzerland as
a mechanism for cooperation between cantons
and municipalities. Although not very common
at present, these agreements play an important
role in the revision of the financial equalisation
system [20].

4. Conclusions

Communication between central and local
governments, in the form of consultations,
advice or information exchange, is the type
of interaction most commonly practiced in EU
countries. However, this type of cooperation
is usually informal, although it can become
formalised under certain circumstances.

In a number of countries, the mechanisms
of coordinating local budgets with central
(state/regional) authorities exist, which
are aimed at determining local tax rates,
expenditure limits and other measures to ensure
financial sufficiency and proper coordination
of budgets. Such interaction typically tends
to be at the political level, usually at the level
of ministers or senior officials on the one hand,
and municipal associations on the other.

Some countries have also established formal
institutions to conduct bilateral negotiations
with local government associations on issues
of interest to the local population (statutes,
budgets, etc.). However, most countries have
a ‘mixed model’ that combines information
exchange and  consultations  (informal
interaction) with the activities of organisations
for bilateral cooperation (formal interaction)
(Lithuania, the Netherlands, Portugal,
Romania, the Slovak Republic, Slovenia,
Spain, and the United Kingdom) (Making
Decentralisation Work, 2019).

Certain  types of cooperation are
implemented through representative bodies
that more effectively represent the positions
of municipalities and defend the interests
of local authorities. The representative
structures of municipalities are beneficial for
both central and local authorities. The former
can conduct consultations and negotiations
in a more orderly manner and expect that

the agreements reached will apply to a large
number of communities, while the latter are able
to participate in the decision-making process
and influence its final outcome in a way that is
not possible for each municipality individually.

Ukraine should adopt the effective
experience of cooperation between local self-
government bodies and executive authorities,
in particular in the form of consultations,
meetings, development of joint documents/
programmes, organisation of meetings, sessions,
joint advisory bodies, etc. in order to effectively
perform joint powers.

References:

Kovalevich, I.P. (2009). Zarubizhnyi dosvid
zaluchennia hromadskosti do formuvannia ta realizat-
sii mistsevoi polityky [Foreign experience of involv-
ing the public in the formation and implementation of
local policy]. Teoriia ta praktyka derzhavnoho uprav-
linnia, 2009, no. 2, pp. 1-5 (in Ukrainian).

Havrda, M. (2020). <«Local government bor-
rowing in the Czesh Republic» publication of Euro-
peum — European Policy Forum. Retrieved from
http://www.europeum.org/doc/arch_eur/EPF _
Local Borrowing.pdf (In English).

Osoblyvosti  orhanizatsiyno-pravovoho zabez-
pechennia diialnosti asotsiatsiy orhaniv mistsevoho
samovriaduvannia natsionalnoho rivnia v krainakh
Yevropeyskoho Soiuzu [Peculiarities of organiza-
tional and legal support for the activities of associa-
tions of local self-government bodies at the national
level in the countries of the European Union].
Shveytsarsko-ukrainskyi proekt "Pidtrymka det-
sentralizatsii v Ukraini" DESPRO. 2020. Retrieved
from https://komsamovr.rada.gov.ua/uploads/docu-
ments/42251.pdf (in Ukrainian).

Voronov, M.I,, Hradova, Yu.V,, Hryshko, L.M.
(2022). Yevropeyski standarty mistsevoho samo-
vriaduvannia ta rehionalna polityka YeS [Euro-
pean standards of local self-government and EU
regional policy]. Kharkiv: KhNU im. V.N. Karazina
(in Ukrainian).

Kaminska, N.V. (2012). Yevropeiska systema
mistsevoho i rehionalnoho samovriaduvannia ta
Ukraina [The European system of local and regional
self-government and Ukraine]. K.: Natsionalna
akademiia vnutrishnikh sprav (in Ukrainian).

Kashchyshyn, M.A. (2018). Povnovazhennia
orhaniv mistsevoho samovriaduvannia v zarubizh-
nykh krainakh [Powers of local self-government
bodies in foreign countries]. Chasopys Natsionalnoho
universytetu "Ostrozka akademiia”, 2018, no. 2(18),
pp. 31-35 (in Ukrainian).

Government of the Netherlands. Code on
Inter-administrative Relations. 2013. Retrieved from
https://www.government.nl/binaries/government/
documenten/reports/2023/01/20/code-on-in-
ter-administrative-relations/code-interbestuurli-
jke-verhoudingen_EN.pdf (In English).

Moreno, A. (2012). Local Government in Roma-
nia. 2012. Retrieved from https://eu.vlex.com/vid/

67



8/2023
CONSTITUTIONAL LAW

local-government-in-romania-394138974 (In Eng-
lish).

Federal Constitution of the Swiss Confed-
eration. 2000. Retrieved from https://codices.
coe.int/codices/documents/constitution/04e-
d7a11-81ba-444b-93ce-8d1f745906¢4 (In English).

Chernezhenko, O.M. (2018). Terytorialna struk-
tura ta mistseve samovriaduvannia v Uhorshchyni
[Territorial structure and local self-government in
Hungary]. Naukovyy visnyk Uzhhorodskoho nat-
sionalnoho universytetu, 2018, no. 50, pp. 47-51
(in Ukrainian).

Panov, A. (2020). Administratyvno-terytorialnyi
ustrii Ttalii: suchasnist ta reformuvannia [Adminis-
trative and territorial system of Italy: modernity and
reformation]. Retrieved from https://alenpanov.org.
ua/ua/article/11/14 (in Ukrainian).

Government offices of Iceland. Local Authorities
and Regional Policy. 2009. Retrieved from https://
www.government.is/topics/local-authorities-and-re-
gional-policy/ (In English).

Kovalova, A.D. (2009). Sotsialno-ekonomich-
nyy rozvytok Liuksemburgu v konteksti YeS-15
[Socio-economic development of Luxembourg in the
context of the EU-15.]. Hileia, 2009. no. 27, pp. 46—52
(in Ukrainian).

Chyrkin, A.S. (2019). Kharakterystyka mist-
sevoho samovriaduvannia Slovachchyny v konteksti
vidpovidnosti standartam Yevropeiskoi khartii mist-
sevoho samovriaduvannia [Characteristics of local
self-government in Slovakia in the context of compli-
ance with the standards of the European Charter of
Local Self-Government]. Derzhavne budivnytstvo ta
mistseve samovriaduvannia, 2019, no. 38, C. 89-102
(in Ukrainian).

Anacmacis Ko3in,
doxmop inocoii 6 zanysi npasa,
cmapwuil Hayxosutl cniepobimnux 6i0diny

Jones, M. (1998). Local governments. Interna-
tional encyclopedia of public policy and administra-
tion. Boulder : Westview, 1998. no. 3. pp. 1295-1300
(In English).

Mishyna, N.V. (2004). Deiaki osoblyvosti muni-
tsypalnoho upravlinnia v Londoni. Aktualni prob-
lemy derzhavy i prava [Some features of municipal
administration in London], 2004, no. 22, pp. 229-233
(in Ukrainian).

Dudchenko, V.O. (2015). Stan ta struktura der-
zhavnykh finansiv Respubliky Bolhariia [State and
structure of public finances of the Republic of Bul-
garia]. Ekonomichnyi analiz, 2015, no. 20, pp. 136-144
(in Ukrainian).

Hvazava, N.H. (2012). Mistsevi biudzhety ta
mizhbiudzhetni vidnosyny u zarubizhnykh krainakh
[Local budgets and inter-budgetary relations in for-
eign countries]. Derzhava ta rehiony, 2012, no. 3 (39),
pp. 108-113 (in Ukrainian).

Popko, V.V. (2017). Pravove rehuliuvannia orha-
nizatsii mistsevoho samovriaduvannia u Finliandskii
Respublitsi [Legal regulation of the organization of
local self-government in the Republic of Finland].
Chasopys Kyivskoho universytetu prava, 2017, no. 3,
pp. 281-286 (in Ukrainian).

MONITORING of the application of the Euro-
pean Charter of Local Self-Government. Congress
of Local and Regional Authorities of the Council of
Europe. 2020. Retrieved from https://rm.coe.int/
a5-monitoring-of-the-application-of-the-europe-
an-charter-of-local-self/168098aadb (In English).

OECD. Making Decentralisation Work: A
Handbook for Policy-Makers, OECD Multi-level
Governance Studies, OECD Publishing, Paris, 2019.
(In English).

axmyarvHux numany Qinocoii npasa ma 0PUOUUHOT KiHz8icmuKu

Hayxo0-docnionozo incmumymy nyoaiuiozo npasa)

syauys leopeis Kipnu 2 a, Kuis, 03055
ORCID ID: 0009-0000-5793-6852

3APYBIKHHIA JOCBIJ] PEAJII3AIII IIOBHOBAKEHD OPTAHAMHU
MICHHEBOTO CAMOBPAZIYBAHHA TA OPTAHIB BUKOHABYOI BJIAZIN

Auorauisi. Mema. MeTo1o craTti € J0CHiKeH s 3apyOiKHOTO 0CBILY B3a€MO/Iil OpraHiB MicleBo-
IO CAMOBPS/IyBaHHS 3 OPraHaMy BUKOHABYOI Biay Ta (hOPMYJIIOBAHHS TIPOMO3UILIN ISt YIIOCKOHAIEH-
HST BU3HAUEHOTO Tpoliecy B Ykpaini. Pe3yavmamu. HaykoBa cTaTTs pHcBsSYeHa JOCTIZKEHHIO MTUTAH-
Hst 3apyOIKHOrO J0CBiy (DYHKIIOHYBAHHS OPTaHiB MiCIIEBOTO CAMOBPSIIyBaHHS Ta OPraHiB BUKOHABUOI
BJI/IM Y YACTHUHI peasidailii CIiJIbHUX MOBHOBaKeHb. HaBesieHO MO3UTUBHI MIPUKJIAIN B3AEMO/IiT OPTaHiB
MICIIEBOTO CaMOBPS/[yBaHHS Ta OPTaHiB BUKOHABYOI BJIA/[M, TEHEHILI 3alpOBAJKEHHS Bi/IIIOBIHOTO
N0CBiAy B YKpaini. BusHaueHo npoGiieMu, 3 SIKMMU CTUKAOTHCS 3apyOisKHI OpraHu MiCIIeBOrO caMOBpsi-
JIyBaHHsI Ta OpraHy BUKOHABYOI BJIA/IU /| Yac B3a€EMOJIii y YaCTUHI peasisallii CIiJIbHUX TIOBHOBAXKEHD.
3aIponoHOBaHO CIOCOOU 3aI03UYEHHSI IO3UTUBHOTO 0CBiAY 3apyOisKHIX KPAiH 1010 B3a€MO/ii OpraHiB
MICIIEBOTO CAaMOBPSIIyBaHH Ta OPraHiB BUKOHABYOI BJIa/[1 Y YaCTUHI peastizallii CHiJIbHUX HOBHOBAKEHD.
3’sicoBano, Mo y 6araThboX JAep/KaBaX iCHYIOTh MEXaHI3MU Y3TOJKEHH MiCIIEBUX OIOZKETIB 3 eHTPaIb-
HUMH (JIepsKaBHIMU/PETIOHATBHUMIT) OPTaHaMU BJIAJM, SIKi TIOJISATAIOTh Y BU3HAUYEHHI CTABOK MiCIIeBUX
MOJATKIB, MMITIB BUAATKIB Ta MPOBEAEHH] IHIINX 3aX0/iB i3 METOIO 3a0e3nedents (piHaHCOBOI JOCTaTHOC-
Ti Ta HaJIeKHOI KoopauHailii Giojketis. Taka B3aeMoIis BiiOYBa€ThCs Ha IO THYHOMY PiBHI, SIK TIPABUJIO,
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piBHI MiHicTpiB 260 BUIINX TOCAZOBUX 0OCib — 3 oAHOr0 GOKY, Ta acolialiii MyHIIMITaIiTETiB 3 IHIIOTO.
Bucnoexu. 3po6iieHo BUCHOBOK, 1110 [IEBHI BUAM CITIBIIPAILll Peali3yI0ThCsl 3a I0IIOMOTOK0 PEACTABHUIb-
KUX OPraHiB, siKi OLIbIT eheKTUBHO PENIPE3EHTYIOTh MO3KI[i MYHIIUITAIITETIB 1 BIICTOIIOTH iHTEepec Mic-
11eBO1 BJIaIW. [CHYBaHHS MTPeICTAaBHUIBKUX CTPYKTYP MYHIIIUTIAJITETIB € BUTITHUM SIK JIJISI IIEHTPATIBHOI,
TaK i guist MiciieBoi Biaju. [lepiii MoKy Th IPOBOANTH KOHCYJIBTALLiT Ta IEPErOBOPHU B GiJIbII YIIOPSAAKOBA-
Huii croci6 i po3paxoByBaTH Ha Te, 10 JOCSITHYTI JOMOBJIEHOCT GY/IyTh CTOCYBATUCS 3HAYHOI KLJIBKOCTI
IpOMaj, TOJi K APYTi OTPUMYIOTH MOJKJINBICTh GPATH YYacTh Y MPOIECi IPUHHSTTS PillleHb BIIMBATH Ha
Horo KiHIeBUil pesybrar y crocil, sKuii He 11ij CuIy KOKHOMY i3 MyHIIUIATITETiB OKpeMo. YKpaiHi ¢z
3an03nyuTH eeKTUBHUIL I0CBi/| CHIBITPalli OPraHiB MiCIIEBOTO CAMOBPS/yBaHHS Ta OPraHiB BUKOHABYOI
BJIAJTH, 30KpeMa y (hopmi KOHCYIBTaILiH, HAapajl, (GOPMYBAHHS CIITBHUX IOKYMEHTIB/ TIPOTPaM, OpraHisa-
11l 3yCTpivelt, 3acCi[anb, CIMITBHNX J0PATINX OPTaHiB TOIIO, 3 METOI0 e()eKTUBHOTO BUKOHAHHS CITIJTBHIX
HOBHOBAKEHb.

KmouoBi cioBa: B3aeMoIist Mi>K JIep:KaBHUMM OPraHaMu, B3AEMOJIisl 3 OPraHaMy BUKOHABYO1 BJIA/IH,
3apyOiKHUIT IOCBI/ B3a€MOJIT OpraHiB AepKaBHOI Ta MyHIIUNIATBLHOI BN, TEHAEHIIT B3aeMOJIil 3 opra-
HaM¥ BUKOHABYOI BJIAJIN B YKpaiHi.
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PROMISING WAYS TO IMPROVE ORGANISATIONAL
AND LEGAL FRAMEWORKS FOR TRAINING
PERSONNEL FOR THE ARMED FORCES OF
UKRAINE

Abstract. Purpose. The purpose of the article is to develop promising ways to improve
the organisational and legal framework for training personnel for the Armed Forces of Ukraine.
Results. Relying on the analysis of current legislation, the article focuses on the fact that today
the legislator rather superficially considers the problem of training personnel for the Armed Forces
of Ukraine. The author summarises the theoretical approaches of scholars who have studied the issues
of manning the Armed Forces of Ukraine in their works. The author's original approach to promising
trends in improving the organisational and legal framework for training personnel for the Armed Forces
of Ukraine is proposed. It is emphasised that various legal regulations focus on issues of state, in particular,
military security of Ukraine. In addition, a number of state strategies have repeatedly emphasised
the importance of improving the system of personnel support of the Armed Forces of Ukraine. However,
it is fair to say that no specific practical suggestions and recommendations were given. Conclusions. It is
concluded that the solution of organisational problems requires improvement of the regulatory framework
for training personnel for the AFU. In this context, it is considered necessary to develop and adopt three
key legal regulations: 1. The National Strategy for Improving the Staffing of the Armed Forces of Ukraine.
In this legal regulation, in the context of the presented issues, it is necessary to identify: first, the general
problems that currently exist in the stafling of the Armed Forces of Ukraine; second, to identify training for
the Armed Forces of Ukraine as one of the areas in which the problems of staffing should be solved; third,
to outline the tasks that need to be solved on the way to improving the training system,; fourth, to identify
the areas in which military personnel should be trained, with due regard to their position and, accordingly,
the tasks they will perform during their service; 2. The Law of Ukraine ‘On Training of Personnel for
the Armed Forces of Ukraine’. This legal regulation should become a unified document that will: a) define
the requirements for servicemen/ women to meet when holding a particular position in the Armed Forces
of Ukraine; b) define the specifics of physical and, most importantly, psychological training of servicemen/
women of different levels (from sergeants to senior officers); ¢) describe the curriculum for different
branches of the armed forces; d) define the range and legal status of entities authorised to train relevant
specialists; etc.; 3. Develop a programme of cooperation with other countries, including NATO members,
to exchange practical experience in military training.

Key words: improvement, organisational principles, legal framework, personnel training, the Armed
Forces of Ukraine.

1. Introduction

Nowadays, the system of training for
the Armed Forces of Ukraine requires
comprehensive improvement. It should be
noted that both the legal and organisational
framework for the relevant training needs to be
improved. For example, the legal framework is
a set of legal regulations of different legal force,
the provisions thereof are aimed at regulating
social relations arising in the process of training
for the Armed Forces of Ukraine. For its part,
the organisational framework in the context
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of the presented issues is best understood
as a set of non-legal (managerial, economic,
organisational, etc.) measures aimed at creating
conditions under which training for the Armed
Forces of Ukraine will be effective, qualitative
and efficient.

Someproblematicissuesrelated toimproving
the training of personnel for the Armed Forces
of Ukraine have been considered in the scientific
works by: O. Zolochevskyi, M. Kasynenko,
O. Maslii, M. Palevych, O. Piddubnyi,
V. Rakhmanova, O. Tkachuk, O. Yatsyno,

© O. Moskvych, 2023
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S. Yatsenko and many others. However,
despite the significant theoretical contribution,
the scientific literature lacks comprehensive
studies on improving the organisational
and legal framework for training personnel for
the AFU.

Therefore, the purpose of the article
is to develop promising ways to improve
the organisational and legal framework for
training personnel for the Armed Forces
of Ukraine.

2. Specific features of state and military
security

Starting a scientific study, it should be noted
that various legal regulations focus on issues
ofstate,inparticular,militarysecurity of Ukraine.
In addition, a number of state Strategies
have repeatedly emphasised the importance
of improving the system of personnel support
of the Armed Forces of Ukraine. However, it is
fair to say that no specific practical suggestions
and recommendations were given. In view
of this, the issue of developing and adopting
a separate ‘Strategy for Improving the Staffing
of the Armed Forces of Ukraine’, which will
be aimed at a comprehensive improvement
of the personnel policy of the Armed Forces
of Ukraine in general and personnel training in
particular, is currently relevant.

However, the problematic issue under study
has received attention not only at the legislative
but also at the scientific level. For example, in
his study of the problematic issues of staffing
in the Armed Forces of Ukraine, O. Yatsyno
made a number of interesting conclusions.
Based on the results of the analysis
of the personnel situation in the Armed
Forces, the scientist identifies a number
of major problematic issues, the consequences
of their failure to resolve and the impact on
the effectiveness of staffing: 1) Inadequate
funding and resources for the personnel training
system for the Armed Forces; 2) Incomplete
development of draft programme documents
for the medium and long term, lack of approved
targets for the structure and strength
of the Armed Forces of Ukraine, including
at the legislative level; 3) Inconsistency
of the provisions of regulatory framework
in the areas of CP in the Armed Forces with
the requirements of the present; 4) the need to
further improve the tasks, functions, powers
of the personnel bodies of the MoD of Ukraine,
the General Staff of the Armed Forces
of Ukraine and the branches of the Armed
Forces of Ukraine, optimise their organisational
structure and number; 5) The following
issues remain unresolved, which are the most
urgent and significantly affect the final results
of achieving the appropriate level of manning

of units and motivation of personnel to
continue military service under new contracts:
inadequate funding and resource provision;
incomplete development of draft programme
documents for the medium and long term;
inconsistency of regulatory provisions with
the requirements of the present; need for further
improvement of the system of personnel bodies
(Yatsyno, 2012).

In this context, it should also be noted
the scientific work of V. Rakhmanov
and S. Yatsenko, who developed proposals
for  providing  the  Armed  Forces
of Ukraine with quality personnel, improving
educational  activities in the context
of defence, personnel and other reforms,
with due regard for current international
and military factors that affect the formation
of the AFU's capability. For example, scientists
have identified the following as priority
areas for the development of the personnel
management system in the AFU: 1) in the area
of ‘educational outcomes/needs’: clarification
of the business model of military education
based on modern practices; clarification
of the goals and motivational component
of the organisation of educational activities;
2) in the area of ‘organisation of educational
activities: reforms in the HR management
system and the introduction of new forms,
methods and mechanisms for implementing
HR policy; full implementation of a process
approach to building educational organisations
in general, a project approach to implementing
reform  and  continuous  improvement,
and a blended approach to the courses
themselves; 3) in the area of ‘resource support
of educational activities: improvement
of the system of providing educational activities
with teaching staff of the required level;
wide automation of educational activities,
including remote education; 4) in the area
of selection /search of candidates for educational
programmes: improvement of  methods
and forms of recruitment to the military service
of Ukraine; improvement of mechanisms
for the formation of the military reserve;
improvement of the system of selection/search
of candidates for educational programmes;
5) in the area of ‘formation of the educational
environment”: development of a personnel
trainingsysteminaccordance with the main legal
regulations in the military sphere; optimisation
of social and humanitarian support for
personnel, adaptation of servicemen to civilian
life (Rakhmanov, Yasenko, 2021, p. 200). In
the context of the presented issues, it should
be noted that V. Rakhmanov and S. Yatsenko
name the following among the main trends
in improving educational activities for
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personnel management in the AFU: a) training
of specialists for personnel services of the AFU
on the basis of new standards of recruitment,
adaptation, and military service; b) introduction
of personnel technologies in accordance with
NATO standards, bringing them to world-class
levels in order to further integrate Ukraine's
military sector into a single European security
sector; c¢) optimisation of the mechanisms
of state management of the military sector
and building personnel policy in the Armed
Forces on these principles; d) improvement
of regulatory and legal framework for
personnel policy both at the state level
and at the level of the Ministry of Defence
of Ukraine; e) adequate funding of the needs
of the Armed Forces of Ukraine; f) development
of social and resource support for the military
establishment at the level of international
standards; g) developing the optimal structure
and determining the number of the Armed Forces
of Ukraine in accordance with the potential
capabilities of the state, which will determine
military personnel policy and placement
of state orders for training of military specialists
(Rakhmanov, Yasenko, 2021, p. 200).

3. Professional training for the Armed
Forces of Ukraine

M. Kasyanenko focuses his research on
analysing the problems of professional training
of Ukrainian citizens under the reserve officer
training programme. The author rightly argues
that the training of reserve officers is a crucial
element of the Armed Forces of Ukraine, and as
practice has shown, the scientist is not mistaken
in his statement. In his scientific work, the scholar
notes that in modern conditions the problem
of the quality of training of future reserve
officers has become particularly relevant. The
author emphasises the existence of fundamental
differences between the needs and the traditional
content and methods of training the reserve
for military formations. Current approaches to
organising the educational process of reserve
officers have not proved to be effective enough.
As a result, despite the existence of a sufficient
reserve, the state faces a shortage of qualified
personnel from among reserve officers (Medvid,
2019; Kasianenko, 2020). According to
M. Kasyanenko, the experience gained shows
that there are a number of contradictions in
the modern organisation of reserve officers’
training institutions: between traditional forms
of methodological support of the educational
process and the need for innovative forms
of information presentation, with due regard
to current trends in armed struggle; between
the process of informatisation of military
education and the absence of a common approach
to the development, creation and provision

12

of teaching aids that organically combine
modern  pedagogical ~ and  information
technologies. The scientist quite rightly
emphasises that these processes are significantly
affected by the difficult financial and economic
situation in the country and the insufficient
qualifications of some scientific and pedagogical
staff (Kasianenko, 2020). These contradictions
reveal the main problematic issues inherent in
the organisation of the educational process in
the modern system of training reserve officers,
such as: substantiation of the methodology for
the use of modern educational technologies that
synthesise pedagogical innovations, information,
information and communication technologies
and simulation tools, with due regard for modern
viewsonarmed struggle; integration of traditional
pedagogical  technologies with  computer
technologies in  education; modernisation
of simulation computer models of learning
and their application in the educational process
of a higher military educational institution
(Kasianenko, 2020).

In the study of the problem and trends
in improving the special physical training
of air force personnel of the Armed Forces
of Ukraine, S. Palevych, O. Piddubnyi,
O. Tkachuk and V. Zolochevskyi note
that the problem of physical training
of military personnel as an integral part
of the structure of the combat training system
of the Armed Forces is sufliciently represented
in the scientific field. The main scientific
achievements relate to solving the problems
of improving the theoretical, motivational,
educational, psychological, methodological,
mobile and regulatory functional components
of the system of special physical training.
Moreover, the researchers conclude that
researchers do not focus on substantiating
new approaches to the interaction of special
physical training systems and general military
disciplines, as well as ways of their integration.
Improvement of the system of special physical
training is possible due to the reorganisation
of the educational process in higher military
educational institutions, including, by
updating the curriculum and work programmes
in the discipline, introducing the concept
of student-centred learning, which is based on
the processes of standardisation of learning
outcomes, integration of combat training
elements into a single integrated system
of training based on special physical training
(Palevych, Piddubnyi, Tkachuk, Zolochevskyi,
2018).

In his scientific work, O.M. Maslii argues
that the relevance and necessity of systematic
support for the concept of professional training
of future officers of missile and artillery weapons
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in the current conditions of the Armed Forces
development is due to: the need to fulfil the tasks;
the growing requirements of a competence-
based approach to the professional training
of cadets of military universities; the importance
of developing professional competence in
military professionals with higher education;
the expediency of developing innovative
conceptual provisions to ensure the quality
of military education of cadets as a pedagogical
system; the proactive nature of preparing
a complete list of the most specialised officer
professions, etc. (Maslii, 2017). In the author's
opinion, the concept is based on the integration
of competence, personal, activity, systemic,
integrative, technological and synergistic
approaches, which determines the combination
of social and personal goals of training, the need
to increase the role of military specialists,
the actualisation of social and value orientations
caused by the status, appointment of the future
missile and artillery officer, his motivation
aimed at purposeful activity in educational,
research and military service activities. mastery
of modern high-tech weapons and military
equipment (from mortars to missile systems),
development of personal qualities necessary
for self-realisation in military and professional
activities, ability and readiness to ensure
the fulfilment of tasks caused by the needs
of military service in peacetime and wartime
(Maslii, 2017).

4. Conclusions

To sum up, over recent years, active
work has been done at both the legislative
and scientific levels to improve the system
of staffing the Armed Forces of Ukraine in
general and personnel training in particular.
However, today's challenges have revealed
the existence of serious legal and organisational
problems that need to be addressed.

Therefore, the study enables to identify
the following key trends in improving
the organisational framework for training
personnel for the Armed Forces of Ukraine:

— First, it is advisable to increase the level
of financial and logistical support of higher
education institutions, as well as other specially
authorised entities that, in accordance with
the current legislation, provide theoretical
and practical training for military personnel
of all levels;

— Second, the training programme for
themilitaryin general,as well as for the command
staff of the Armed Forces of Ukraine, should
be revised to adapt it to NATO requirements
and standards. In this context, it is also
necessary to develop new, scientifically based
methodological support that will meet:
a) the challenges of today; b) the requirements

and standards of NATO, accession to which is
a priority for the Ukrainian state;

— Thirdly, an effective system of information
support for the Armed Forces and entities
authorised to train military personnel should be
developed;

— Fourth, as practice has shown, it is
necessary to improve the psychological training
of military personnel. Moreover, their training
should be adapted to the level of responsibility
of their position.

— Fifth, to expand opportunities for
international cooperation, which will ensure
effective  exchange of experience with
professional military personnel from other
countries.

However, the solution of organisational
problemsrequiresimprovement oftheregulatory
framework for training personnel for the AFU.
In this context, it is considered necessary to
develop and adopt three key legal regulations:

1. The National Strategy for Improving
the Staffing of the Armed Forces of Ukraine.
In this legal regulation, in the context
of the presented issues, it is necessary to identify:
first, the general problems that currently exist
in the staffing of the Armed Forces of Ukraine;
second, to identify training for the Armed
Forces of Ukraine as one of the areas in which
the problems of staffing should be solved; third,
to outline the tasks that need to be solved on
the way to improving the training system;
fourth, to identify the areas in which military
personnel should be trained, with due regard to
their position and, accordingly, the tasks they
will perform during their service;

2. The Law of Ukraine ‘On Training
of Personnel for the Armed Forces of Ukraine’.
This legal regulation should become a unified
document that will: a) define the requirements
for servicemen/ women to meet when
holding a particular position in the Armed
Forces of Ukraine; 6) define the specifics
of physical and, most importantly, psychological
training of servicemen/women of different
levels (from sergeants to senior officers);
¢) describe the curriculum for different branches
of the armed forces; d) define the range and legal
status of entities authorised to train relevant
specialists; etc.

3. Develop a programme of cooperation
with other countries, including NATO
members, to exchange practical experience in
military training.
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IEPCIEKTUBHI LIIAXU BJOCKOHAJIEHHS
OPTAHIBAIIITHUX TA IPABOBUX 3ACA/| )
IIATOTOBKY KAJIPIB [I/I51 3BPOMHUX CUJ YKPATHU

Anoraisi. Mema. MeToto cTaTTi €: OIPaIioBaTyl MEPCIIEKTUBHI MIJIIXU BAOCKOHAJIEHHsI OpTraHizaliiHux
Ta TMPABOBHX 3aca/l MATOTOBKK KapiB A7t 36poiitHux it Ykpainu. Pesyavmamu. Y cTaTTi, CIIPAIOYNCH
Ha aHaJIi3 HOPM YMHHOTO 3aKOHO/IABCTBA, aKIIEHTOBAHO YBary Ha TOMY, II[0 Ha CbOTO/IHIIIHIH /IeHb 3aKOHO-
JTaBeIlb OCUTh MOBEPXHEBO PO3TJISIIAE MPOoOIeMy MiAroToBKr Kaapis st 3CY. YaararbHeHO TeopeTnyHi
Ii/IXO/I HAYKOBIL, SIKi y CBOIX MPAISX A0C/IKYBAIN IPOOIEMATHKY KaIPOBOTro 3abesnedeHHst 30pOilHIX
ci1 Ykpainu. 3amporoHOBaHO aBTOPCHKUH T/IXi/l MO0 MepCeKTHBHUX HAMPSIMIB BIOCKOHAJIEHHS Opra-
Hi3aI[iHIX Ta TIPABOBUX 3aCaJl IATOTOBKY KajipiB /i1 36poiinux cui Ykpainu. HarosomeHo, o B pisHux
HOPMATHBHO-TIPABOBUX aKTaX JIOCUTh GAraTo yBark MPHLISIOCS MUTAHHAM JIEPIKaBHOI, 30KpeMa BOCHHOI
Gesrexku Ykpainu. Oxkpim Toro, y psii sepkasaux Crpateriii HEOIHOPA30BO AKIEHTYBAIACH YBara Ha Bak-
JIMBOCTI BIOCKOHATIEHHST CHCTEMI KaIPOBOTO 3abe3medeHtst 36poiHnx cusl Ykpaitm. Brim, cripaBeaiisimm
Gy/ie BijizHAUUTH TOM (haKT, 1110 KOHKPETHUX TIPAKTUYHUX TIPOTIO3UILLiii Ta PEKOMEH/IAIIIII HaBeIeHO He OYJI0.
Bucnosxu. 3po6ieHo BUCHOBOK, 10 BUPINIEHHsT OpraHisalifiHux mpo6ieM BUMarae BIOCKOHATEHHST HOP-
MATHBHO-IIPABOBOTO 3a0e3nedeHHst miarotoBku Kaapis 1t 3CY. Y 1aHoMy KOHTEKCTi BOauaeThest HeoOXijl-
HIUM PO3POOUTH Ta MPUIHATH TPU KJIIOYOBI HOPMAaTHBHO-TPaBoBi akTi: 1. 3arampHonepskasiy «Crpareriio
BJIOCKOHAJIEHHST K/[POBOTO 3abe3nedents 30pOHIX cil YKpaiHu». Y BKa3aHOMY HOPMATHBHO-TIPABOBOMY
aKTi B KOHTEKCTI MPEACTaBAEHOI MPOOJEMATHKN HEOOXIIHO BU3HAYNTI: TIO-TIEPIIe, 3aTalbHi Hpog;IeMI/I, SKi
Hapasi icHyt0Tb y KajpoBoMy 3a0estiedetitst 3CY; m0-Apyre, OHUM i3 HAIPSMIB, B IKOMY CJIi/[ BUPIIIYBaTH
pobJIeMH Ka[pOBOT0 3abe3NedeH s BUSHAYMTH T11ITOTOBKY Ka/PiB /Uit 30POMHUX CiJI YKPATHU; [TO-TPETE,
OKPeCJIUTH 3a/aui, sIKi HeOOXIJIHO BUPIUIUTH HA HUIAXY A0 IOKPAUIEHHS CUCTEMU MiATOTOBKH KaPiB;
[0-YeTBEPTE, BUSHAUUTH HATIPSIMH, 32 IKUMU Ma€ BiIGYBATUC MIATOTOBKA BificbKOBOCIYKOOBIIB 3 ypaxy-
BAHHSIM iX T10CAJIH, & Bi/IMOBI/IHO i 3aB/IaHb, 1110 BOHU OY/[yTh BUKOHYBATH B TIpolieci ciy:k0u; 2. 3akoH Ykpa-
irm «IIpo miAroToBKY Kajapis a7ist 36poitHux cuul YKpaitny. Bkazaunit HOpMaTHBHO-TIPABOBHIIA aKT MOBUHEH
craty yHIDIKOBAaHIM JIOKYMEHTOM, B SIKOMY OyJie: a) BUSHAYEHO BHMOTHU JI0 BiliCHKOBOC/TYKOOBI[IB, SIKUM
BOHU TIOBUHHI Bi/ITOBIATH TIPH 3alHATTI TIET UM iHIIO1 ocaau B 36poitHIUX crTax YKpainu; 6) Bi3HauYeHO
0cobmBOCTI (Bi3MYHOIL, Ta, M0 TyKe BOKIUBO, IICUXOJOTTYHOI MIATOTOBKH BilicbKOBOCIYKOOBIB PI3HOTO
piBHST (B cepsKaHTIB [0 BUIOTO KEPIBHOTO CKJIAMY); B) PO3KPHUTO TPOTPaMy BifiCbKOBOCTY/KOOBINB JIst
Pi3HUX POJIB BIliCbK; I') BUBHAYEHO KOJIO Ta [PABOBUIL cTaTyc cy('€KTIB, K YIOBHOBAKEHI 3MiIICHIOBATH
HIZArOTOBKY BinmoBiaHux (axisiis; Tomo; 3. Po3pobuTu mporpamy B3acMOii 3 IHIIMMH JIepKaBaMu CBITY,
3okpema wieHamu HATO 111010 0OMiHy IpakTUYHIM TOCBIZOM Y cepi BilicbKOBOI MiArOTOBKH.

KimouoBi cioBa: BIoCKOHaAIEHH ST, OpraHisaiiiiiti 3aca/u, paBoBi 3acaju, MiAroToBKa Kajapis, 36poiiHi
cuim YKpainm.
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CONCEPT AND TYPES OF RISKS
TO ECONOMIC SECURITY OF UKRAINE

Abstract. Purpose. The purpose of the article is to define the concept and identify the types
of risks to Ukraine's economic security. Results. In the article, relying on the analysis of scientific
views of scholars, the author forms an original approach to defining the concept of economic security
risks. On the basis of summarising the provisions of current legislation and theoretical approaches
of domestic scholars, the following risks to economic security of Ukraine are identified and characterised:
legal; corruption; administrative and managerial risks; military and political; social; environmental;
financial. It is emphasised that economic security is a component of national security and characterises
the adequacy of protection of the economic interests of the State and ensuring its sustainable economic
development. Such definition is quite rational and logical given its regulatory basis; however, it practically
does not dominate in the theoretical and legal domain. As a rule, scholars consider this category much
broader. It is established that economic security of Ukraine is a component of national security, which
is a state-provided and state-supported status of positive, efficient and high-quality functioning
of the national economy, which contributes to the economic development of the State, internal stability
and social welfare, implementation of international economic standards and emergence of new financial
and legal institutions. It is determined that the essence of legal risks is due to the impact of the quality
of the regulatory framework for certain social and legal relations on the full implementation of the rights
and legitimate interests of the State in general, and of each individual in particular. Therefore, regulatory
sources are of utmost importance in the context of governing national processes, especially those related
to national security and all its components. Clarity, logic, consistency and harmony of legal regulations
ensure the orderliness of economic and legal processes, their security and targeted focus. The lack of proper
regulatory frameworks causes collisions, conflicts of legal provisions, a legal vacuum in which the national
economy does not work properly, provides ample resources for illegal activities of individuals and groups,
and has other negative impacts. Conclusions. 1t is concluded that the risks to Ukraine's economic
security are a combination of factors (legal, administrative and managerial risks, military and political,
social, environmental and financial ones) that negatively affect the efficient and high-quality functioning
of the national economy.

Key words: national security, economic security, risks, national economy, legislation.

1. Introduction

The 21st century is marked by the increased
intensification of globalisation processes aimed
at overcoming strict borders between states
and creating a global space in which people can
freely exchange knowledge, culture, technolog-
ical progress, etc. In the context of these devel-
opments, the focus is not on the military com-
ponent of countries' development, but on their
economic progress. More and more nations are
willing to evolve together, sharing resources,
replacing competitive relations with close
cooperation. The most famous example in this
context is the European Union (EU), which
is a vivid testament to the results of the inter-
national community, which allows achieving
previously unknown economic development
indicators. However, in order to be an active
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and effective player in the international arena,
a state must have a stable, organised, internally
supported national economy. One of the most
important factors that helps to achieve these
indicators is the economic security of the state.
This is a systemic and complex category in legal
and organisational terms, which is confronted
by a number of risks, the concept and types
of which will be analysed in this study.

The issue of risks to the economic security
of the State has been considered in the scien-
tific works of many representatives of the legal
and economic fields, including: O.M. Bandurka,
V.I. Babenko, V.V. Halunko, O.P. Hetmanets,
O.V. Dzhafarova, V.E. Dukhova, V.I. Kurylo,
V.B. Pchelin and others. However, despite
the numerous scientific  achievements,
the problem of defining the concept and out-
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lining the types of risks to Ukraine's economic
security remains insufficiently developed in
the scientific literature.

Therefore, the purpose of the article is to
define the concept and identify the types of risks
to Ukraine's economic security.

2. The concept of risks to Ukraine's eco-
nomic security

In order to correctly identify and define
the content of risks to Ukraine's economic
security, it is necessary to understand what
the latter is. If we analyse the provisions of legal
regulations and bylaws, we can see a clear link
between this category and national security.
The Law of Ukraine “On National Security
of Ukraine” contains the following definition:
“National security of Ukraine is the protection
of state sovereignty, territorial integrity, dem-
ocratic constitutional order and other national
interests of Ukraine from real and potential
threats” (Law of Ukraine On National Secu-
rity of Ukraine, 2018). According to other pro-
visions of the Law, the fundamental national
interests of Ukraine are: “1) state sovereignty
and territorial integrity, democratic consti-
tutional order, prevention of interference in
the internal affairs of Ukraine; 2) sustainable
development of the national economy, civil
society and the state to ensure the growth
of the standard of living and quality of life
of the population; 3) Ukraine's integration into
the European political, economic, security
and legal space, membership in the European
Union and the North Atlantic Treaty Organ-
isation, development of equal and mutually
beneficial relations with other states. Public
policy on national security and defence is aimed
at ensuring military, foreign policy, state, eco-
nomic, information, environmental security,
critical infrastructure security, cyber security
of Ukraine and its other areas” (Law of Ukraine
On National Security of Ukraine, 2018).

Therefore, from legislative perspective,
economic security is a component of national
security and characterises the adequacy of pro-
tection of the economic interests of the State
and ensuring its sustainable economic develop-
ment. Such definition is quite rational and log-
ical given its regulatory basis; however, it prac-
tically does not dominate in the theoretical
and legal domain. As a rule, scholars consider
this category much broader.

For example, K.X. Ippolitov argues that
the economic security of the state covers
the security of the entire system of economic
relations that determine the progressive devel-
opment of the country's economic potential
and ensure the improvement of the welfare of all
members of society and its individual social
groups, as well as form the basis of the country's

76

defence capability, protection from dangers
and threats arising from internal and external
contradictions (Heiets, Kyzym, Klebanova,
Cherniak, 2006). According to H. Paster-
nak-Taranushchenko, economic security is
a status of the state, which ensures the possi-
bility of creating and developing conditions
for a fruitful life and growth of the population's
wealth, as well as promising development in
the future (Pasternak-Taranushchenko, 1994).
Therefore, economic security of Ukraine
is a component of national security, which is
a state-provided and state-supported status
of positive, efficient and high-quality function-
ing of the national economy, which contributes
to the economic development of the State, inter-
nal stability and social welfare, implementation
of international economic standards and emer-
gence of new financial and legal institutions.
On the other hand, risks to Ukraine's
economic security are the opposite category,
which carries a negative meaning and conse-
quences. According to the explanatory dic-
tionaries of the Ukrainian language, the word
‘risk’ is defined as follows: 1) a conscious pos-
sibility of danger; 2) a possibility of loss or
failure in a business; 3) a threat, a factor that
carries a certain danger (Bilodid, 1977). At
the level of theoretical research, risks were
studied by L.S. Shevchenko, O.A. Hrytsenko,
and S.M. Makukha. They defined the lat-
ter as potential and real threats to the status
of the national economy and sustainable eco-
nomic development, including: 1) increasing
technological lagging behind other countries
implies the following risks: loss of competitive-
ness and the ability to participate in technology
transfer on an equivalent basis, loss of markets;
2) the absence of motivational mechanisms
for all participants in the innovation pro-
cess — degradation of technological potential,
consolidation of the economy's raw material
orientation; 3) the global financial crisis — sig-
nificantly reduced probability of attracting
foreign and domestic investments to the risky
innovation sector; reduction of public funding
for research, which, in the absence of alterna-
tive sources, will lead to curtailment of research
and development activities; 4) the absence
of domestic demand for innovative products —
consolidation of the economy's raw material ori-
entation, degradation of scientific and techno-
logical potential; 5) increased dependence on
other countries for imports of technologies
and high-tech products — technological inno-
vations will lead to higher product prices, but
if labour resources remain cheap, domestic
consumption and demand will not grow, but,
on the contrary, may decrease, which can pro-
voke crisis phenomena; dependence on foreign
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transnational corporations, whose efforts may
be aimed at destroying Ukrainian competitors,
which will lead to the curtailment of innova-
tion activities in the country; 6) migration
of scientific personnel and specialists, lowering
the priority of scientific work — degradation
of the country's scientific potential, systemic
obstacles to the implementation of the guide-
lines for increasing wages and investing in
human development, etc. (Shevchenko, Hryt-
senko, Makukha, 2009).

In their scientific work, O.A. Maslii
and O.P. Kivshyk emphasise the following:
“Military destruction, russian attacks on
infrastructure facilities, occupation of a part
of Ukraine's territory, budget crisis and other
global challenges increase the negative impact
of systemic internal threats to Ukraine's eco-
nomic security, including the raw material
orientation of the national economy, its low
competitiveness, problems with updating
the material and technical base of production,
large-scale corruption, high level of the shadow
economy and other structural deformations.
During global transformations, characterised
by the growing influence of exogenous chal-
lenges and threats, in order to maintain a suf-
ficient level of economic security of Ukraine in
the conditions of war and to restore economic
growth in the post-war period, it is important
to implement a proactive approach to ensur-
ing the economic security of the state aimed
at implementing preventive measures to pre-
vent the destructive impact of potential threats”
(Maslii, Kivshyk, Kotelevets, 2023).

3. Types of risks to Ukraine's economic
security

N.E. Avanesova considers globalisation to be
a key risk to the economic security of the state,
which poses a number of additional challenges:
instability of the global financial system, accom-
panied by imbalance of world trade and invest-
ment flows between the world's largest eco-
nomic centres; expansion of world markets
for certain types of products, goods and ser-
vices; spread of crisis phenomena; expansion
of advanced countries; shortage of resources for
expanded development. The scientist further
emphasises that a special place in the system
of national economic security is the dual nature
of economic security of individual sectors
of the national economy. The scientist writes,
“On the one hand, industries operate in
a non-stationary external environment, which
is characterised by a decline in investment,
high interest rates on long-term bank loans,
instability of tax legislation, etc, which signifi-
cantly reduces the level of vital activity of indi-
vidual enterprises in the industry and increases
the potential for a crisis. On the other hand,

crisis trends at the micro level create prereq-
uisites for negative trends in the development
of regional systems and a decrease in the level
of national economic security” (Avanesova,
2016).

Therefore, considering the provisions
of the legislation and scientific approaches, eco-
nomic security risks can be most appropriately
grouped into:

— Legal risks. The essence of these risks is
due to the impact of the quality of the regula-
tory framework for certain social and legal rela-
tions on the full implementation of the rights
and legitimate interests of the State in general,
and of each individual in particular. Therefore,
regulatory sources are of utmost importance
in the context of governing national processes,
especially those related to national security
and all its components. Clarity, logic, consist-
ency and harmony of legal regulations ensure
the orderliness of economic and legal processes,
their security and targeted focus. The lack
of proper regulatory frameworks causes colli-
sions, conflicts of legal provisions, a legal vac-
uum in which the national economy does not
work properly, provides ample resources for ille-
gal activities of individuals and groups, and has
other negative impacts. Legal risks to Ukraine's
economic security also include economic
offences. They include two types: administra-
tive and criminal. The degree of public danger
and the amount of damage depends on the level
of risk that the relevant illegal activity poses;

— Corruption risks. Corruption is a signifi-
cant risk to the economic security of the state,
as it leads to such critically dangerous results
as embezzlement of budget funds, misallocation
of subsidies and benefits, violation of the inde-
pendence and equality of the state's economic
sector, creation of additional pressure on
the national business sector, etc;

— Administrative and managerial risks. This
group of negative factors is related to the imper-
fection of the state apparatus and the accuracy
of the distribution of power. In other words,
the structure of public authorities is not suffi-
ciently optimised. Economic security should be
ensured through targeted public administration
tools, measures and means implemented by cen-
tralised public authorities with special powers.
Failure to comply with this requirement leads
to the emergence of several power centres,
whose activities can negatively affect economic
processes, slow them down, and burden the eco-
nomic sector with inappropriate and unneces-
sary inspection, licensing, and other administra-
tive procedures;

— Military and political risks. In addition
to the fact that any armed aggression carries
with it a host of external negative phenomena
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in the form of destruction of civilian infrastruc-
ture, deaths, and displacement of people from
their places of residence, there is a need to acti-
vate extreme legal phenomena such as mobilisa-
tion and martial law. Both of them significantly
change the internal foundations of the country's
functioning, especially in the economic sector;

— Social risks. The impact of social fluctu-
ations on Ukraine's economic security should
not be underestimated in terms of consequences
and damage. The population of the country is
the main driver of the economy, as it is peo-
ple who are engaged in entrepreneurship, pay
taxes, elect public authorities that adminis-
ter economic processes, ensure commodity
and currency circulation, and perform other
financial activities. The outflow of people from
the territory of the state into labour emigration,
a decline in purchasing power, rising poverty
levels, and other social problems have a very
negative impact on the economy and threaten
its security. For example, the shadowing of busi-
ness activities due to an inefficiently designed
taxation system can cause significant losses
for the state budget and an inability to cover
planned expenditures;

— Environmental risks. The environment
of our country is an equally important factor
affecting economic security. In particular, envi-
ronmental disasters and emergencies can make
certain areas uninhabitable, destroy property,
pose a threat to the lives of the population,
and lead to internal displacement, etc. In each
of the above cases, various economic threats
arise, ranging from the liquidation of business
facilities to additional burdens on local and state
budgets, in particular, in case of the need to
overcome the consequences of environmental
emergencies, etc;

— Financial risks. In general, O.S. Udalov
argues that financial risks are a set of interrelated
risks associated with the failure to fulfil finan-
cial obligations by the opposite party and risks
of changes in financial market conditions.
Financial risks include, in particular, credit,
currency, insurance and other risks (Udalov,
2010). Therefore, in the context of the issues
raised in this study, financial risks are associated
with internal processes that directly constitute
the content of the national economy and are
expressed in the activities of, first of all, banking
and credit and financial institutions, as well as
enterprises and organisations that have a high
degree of financial and economic influence,
such as budget-forming enterprises. Disruption
of the normal operation of these entities may

8

change the volume of state budget revenues,
capital flows, lead to inflation, etc.

4. Conclusions

To sum up, the results of our research suggest
that the risks to Ukraine's economic security
are a combination of factors (legal, administra-
tive and managerial risks, military and political,
social, environmental and financial ones) that
negatively affect the efficient and high-quality
functioning of the national economy.
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ITOHATTA TA BUIY PUSHUKIB EKOHOMIYHIN BE3IIELI YKPATHU

Awnorauis. Mema. Mera crarti nossrae y tomy, o0 BUSHAUUTH TIOHSITTS Ta BUALIUTH BUAU PU3H-
KiB eKOoHOMIuHill Oesreri Ykpainu. Pezyavmamu. Y CTarTi, CHIUPAIOYKUCH HA AHAJ3 HAYKOBKX HOIJISI/IB
BUEHHX, C(POPMOBAHO ABTOPCHKMI TIAXi 1100 BUSHAYEHHS TIOHATTS PUBMKIB ekoHoMiuHoi Gesexn. Ha
OCHOBI y3araJbHEHHSI HOPM YMHHOTO 3aKOHO/[ABCTBA Ta TEOPETHYHUX TTi/IXO/IiB BITYM3HSIHUX BUYECHNX, BUJLI-
JIEHO Ta OXapPaKTePU30BAHO HACTYIIHI PU3UKU €KOHOMIUHIN Oestierli YKpaiHu: IpaBoBi; KOPYIIiiiHi; aqMiHi-
CTPATHBHO-YTIPABJIiHCKI; BillCbKOBO-TIOJIITHYHI; COIiaTbHi; exosoriuni; dinancosi. Haromomreno, 1o exo-
HOMiuHa (e3IeKa € CKII0BOK Ge3IeKn HAIIOHAJIBHOI Ta XapaKTePU3ye CTaH 3aXUIIEHOCTI eKOHOMIUHIX
iHTepeciB nep:asi, 3abe3neveHHst 1i CTaJIoro eKOHOMIYHOTO PO3BUTKY. Take BU3HAYEHHSI MA€E IL/IKOM Palli-
OHaJIbHE 3ePHO Ta JIOTIKY 3 OIVIy Ha HOro HOpMaTHBHE IAIPYHTS, O/[HAK, TIPAKTUYHO He JIOMiHY€E B T€O-
PETUKO-NIPABOBIii apuHi. K MpaBuIo BUEHI PO3IIISAIOTH JIaHY KATEropiio 3HAYHO MupIie. 3'siICOBAHO, 10
eKOHOMIYHa 6esriexa YKpaitm — Iie CKJIa0Ba HaIliOHAIbHOI Oe3TeKH, sKa PeICTaBIsge co00I0 3abe3nedeHunii
Ta MiATPUMYBAHMUIT Iep;KaBOIO CTaH TIO3UTHBHOTO, e)eKTHBHOTO Ta SIKICHOTO (DYHKITIOHYBAaHHST HAI[IOHAb-
HOT €KOHOMIKH, 110 CIIPUSIE EKOHOMIYHOMY PO3BUTKY I€P/KABH, BHYTPIlIIHiii ¢TaGlIbHOCTI Ta COIATbHOMY
106pOOYTY, BIPOBAKEHHIO MIXKHAPOAHUX eKOHOMIYHUX CTAHAAPTIB Ta MOABI HOBUX (hiHAHCOBO-IIPABOBUX
iHcTuTyTIB. BU3HAUEHO, 110 CYTHICTH IIPABOBUX PUSKKIB 00YMOBJIIOETHCS THM, 11O Bijl IKOCTI HOPMATHBHO-
TIPABOBOTO PETYITIOBAHHS THX UM {HIINX CYCIILHO-TIPABOBUX BiTHOCHH 3aJI€KUTh TOBHOTA peasti3allii mpas
1 3aKOHHUX 1HTEpeciB JiepsKaBy B LIJIOMY, @ TAKOXK KOKHOI OKpeMoi JIIOIMHU. Tak, BUKJIIOUHY BaXKJIUBICTh
HOPMaTHBHI J7KepeJia BilirpaioTh y KOHTEKCTI Pery/ioBaHHs 3arajibHOHAIIOHAIBHIX IIPOLIECIB, 0COOIMBO
TUX, 10 TI0B'sI3aH] 3 HAI[IOHAJILHOK Ge3IeKOor Ta BCiMa ii CKIaIoBUMI. 3PO3YMIIICTb, JIOTIYHICTD, TIOCI-
JIOBHICTH Ta FTapMOHIHICTh HOPMATUBHO-TIPABOBKX aKTiB 3a0e311euy€ YIOPAAKYBaHHs eKOHOMIKO-TIPaBOBUX
TPOIIECiB, X OE3TEKY, IIJIbOBY CIPSMOBaHICTD. Bificy THICTh HaJIEKHOTO TIPABOBOTO PETYJIIOBAHHS BUKJITHKAE
KOJIi3ii, KOH(IIIKTHU TIPABOBUX HOPM, IOPUAMYHUIT BAKYYM, 32 SIKOTO HAIliOHATbHA EKOHOMIKa ITPAITIOE Herpa-
BUJIBHO, 1€ IMPOKI PECYPCH IS TIPOTUTIPABHOT AiSIBHOCTI OKPEMUX 0Ci6 Ta TPYII, a TAKOK Hece iHIm Hera-
TUBHI BIMBY. Bucnosku. 3pobieHo BUCHOBOK, 110 PUSHKK eKOHOMIYHII Oearenti YKpaiHu IPe/ICTaB/IsgioTh
CYKYITHICTb YNHHUKIB (IIPAaBOBOTO, Q/[MiHiCTPaTHBHO-YTIPABIiHCHKOTO, BifICBKOBO-IIOTI THIHOTO, COIiaTbHO-
T0, €KOJIOTTYHOTO Ta (hPiHAHCOBOTO XapaKTepy), AKi HeraTHBHO BIIMBAIOTh HAa CTaH e(heKTHUBHOTO Ta AKiCHOTO
(byHKITIOHYBaHHS HAITIOHAIBHOI €KOHOMIKH.

Kmo4osi ciioBa: HarionaabHa Ge3nexa, eKOHOMIuHA Ge3eka, PU3UKH, HallioHaIbHa eKOHOMIKa, 3aK0-
HOJIABCTBO.
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CONCEPTUAL APPROACHES TO THE SYSTEM
OF PRINCIPLES FOR FORMATION AND
IMPLEMENTATION OF PUBLIC HEALTH POLICY

Abstract. Purpose. The purpose of the article is to reveal the conceptual approaches to the system
of principles for the formation and implementation of public health policy based on a systematic
analysis of the integration of administrative and medical law. Results. The principles of formation
and implementation of public health policy are the basic ideas and principles that determine the main areas,
methods and means of designing and implementing state measures to protect the health of the population,
and which are characterised by systematicity, consistency, universality, stability, substantive certainty
and mandatory nature, and reflect social needs, political, economic and moral principles aimed at ensuring
the right to health, access to medical services, protection of the rights of patients and medical personnel,
and contribute to improving the overall health of society. Conclusions. The following classification
of the principles of formation and implementation of public health policy is proposed: 1) general
principles of public policy: — legality (compliance of all decisions and actions with the Constitution,
laws of Ukraine and international treaties); — fairness (ensuring equal access to medical services
and appropriate conditions for the realisation of the right to health); — transparency and openness (open
access to information on healthcare policy, processes and results); 2) principles of patient-centredness: —
accessibility (equal access to medical and rehabilitation services for all citizens regardless of their social
status or place of residence); — patient-centredness (priority of patients' health and safety); — inclusiveness
and barrier-free (ensuring conditions for all groups of the population, including people with disabilities,
to receive medical care); 3) principles of effectiveness and efficiency: — scientific validity (implementation
of solutions based on scientific research and evidence-based medicine); — efficiency (maximisation
of results with optimal use of resources); — effectiveness (focus on achieving specific, measurable results in
improving public health); 4) principles of financial and logistical support: — multichannel financing (use
of different sources of financing to ensure the sustainability of the healthcare system); — logistical support
(provision of necessary equipment, technologies and medicines); — economic feasibility (decision-making
based on the analysis of economic consequences and efficient use of resources); 5) principles of good
governance and organisation: — decentralisation (redistribution of powers between central and local
authorities); — self-governance (granting healthcare institutionsand their employees autonomy in decision-
making); — inter-sectoral cooperation (coordination of actions between different sectors and agencies to
achieve common healthcare goals); 6) principles of innovation and development: — innovation (constant
updating of methods and approaches to medical care; introduction of the latest medical technologies,
telemedicine and digital solutions); — interoperability (formation of a single medical information space
to ensure data exchange between different systems and institutions); 7) principles of public health, social
responsibility and public participation: — the principle of humanistic orientation (priority of universal
values and interests of citizens over other interests); — the principle of social responsibility (recognition
of the joint responsibility of the state, society and individuals for the health of the population); — public
participation (involvement of the public in the formation and implementation of health policy); —
solidarity (support and assistance to vulnerable groups of the population through solidarity mechanisms).

Key words: administrative law, public policy, accessibility, health, medical care, medical services,
healthcare, patient, principles, actors.

1. Introduction based on a comprehensive, non-departmental
Health policy is a complex political  approach, as health has become a social issue
phenomenon,  determined by  diverse  worldwide and is in the focus of government
and complex factors. In today's context, it is planners, economists, public health
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professionals, policy researchers, representatives
of NGOs and supranational organisations,
and remains the domain of the state, which is
politically and legally responsible for measures
and interventions to ensure the health
ofthepopulation, moreover,servesasanindicator
of the humanisation of social relations,
social health of society and responsibility
of the authorities [5, p. 288—299].

Modern studies emphasise the need to
develop and implement public policy that would
meet the needs of society and address current
challenges. Issues that focus on an integrated
approach to reforming the healthcare system in
the context of administrative law are covered
in the works by scholars such as: V. Averianov,
1. Buriak, Z. Hladun, D. Homon, H. Muliar,
A. Kuchur, A. Manzhula, A. Markina, S. Sabluk,
O. Sidelkovskyi, E. Sobol, S. Stetsenko,
O. Yunin, and others.

Moreover, given the difficult political, social
and environmental conditions of the Ukrainian
population, it is essential to develop new admin-
istrative and legal approaches and mechanisms
that will ensure quality healthcare and the read-
iness of the healthcare system to respond to
global threats.

The purpose of the article is to
reveal the conceptual approaches to
the system of principles for the formation
and implementation of public health policy
based on a systematic analysis of the integration
of administrative and medical law.

2. Implementation of public health policy

Aware of the importance of the issues
of administrative and legal support of regional
health care, N.V. Shevchuk suggests that
the principles of the administrative and legal
framework for health care at the regional level
should be understood as the defining ideas
underlying the development of public policy for
the organisation and direct provision of medical
care, ensuring and protecting the rights of recip-
ients and providers of medical services, and pro-
moting the improvement of the health status
of the region (Shevchuk, 2013, pp. 80-86).

Therefore, the principles of formation
and implementation of public health policy are
the basic ideas and principles that determine
the main areas, methods and means of designing
and implementing state measures to protect
the health of the population, and which are
characterised by systematicity, consistency,
universality, stability, substantive certainty
and mandatory nature, and reflect social needs,
political, economic and moral principles aimed
at ensuring the right to health, access to medical
services, protection of the rights of patients
and medical personnel, and contribute to
improving the overall health of society.

According to the Fundamentals of Ukrain-
ian legislation on health care, the main prin-
ciples of healthcare in Ukraine are: recogni-
tion of healthcare as a priority area of activity
of society and the state, one of the main fac-
tors of survival and development of the peo-
ple of Ukraine; observance of human and civil
rights and freedoms in the field of healthcare
and provision of related state guarantees;
humanistic orientation, ensuring the priority
of universal human values over class, national,
group or individual interests, enhanced med-
ical and social protection of the most vul-
nerable segments of the population; equality
of citizens, democracy and universal access
to medical and rehabilitation care and other
healthcare services; compliance with the tasks
and level of socio-economic and cultural devel-
opment of society, scientific validity, logistical
and financial support; focus on modern stand-
ards of health, medical and rehabilitation care,
use of modern digital technologies, telemedicine
and tele-rehabilitation, combination of national
traditions and achievements and the best inter-
national experience in healthcare; preventive
and prophylactic nature, integrated social, envi-
ronmental, medical and rehabilitation approach
to healthcare; a multi-faceted healthcare econ-
omy and multi-channel financing, a combina-
tion of state guarantees with demonopolisa-
tion and encouragement of entrepreneurship
and competition; decentralisation of public
administration, development of self-governance
of institutions and independence of healthcare
workers on a legal and contractual basis; forma-
tion of a unified medical information space as
a set of databases, technologies for their mainte-
nance and use, information and communication
systems operating on the basis of common prin-
ciples and general rules, as well as on the basis
of interoperability, integration and implementa-
tion of e-health tools; compliance with the prin-
ciples of barrier-free and inclusive provision
of medical and/or rehabilitation care, including
the use of telemedicine methods and tools (Law
of Ukraine Fundamentals of Ukrainian legisla-
tion on health care, 1992).

3. Systems of principles for the formation
of public health policy

Furthermore, the Law of Ukraine ‘On
the public health system’ provides for that
the public health system in Ukraine operates in
compliance with the following basic principles:
1)legitimacy —compliance with the Constitution
and laws of Ukraine and international
treaties of Ukraine; 2) fairness — creation
of appropriate conditions for everyone to
exercise the right to health and ensure equal
access to healthcare services in accordance
with the needs throughout life; 3) integrity —
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a holistic approach to health and recognition
of the unity of its physical, mental, psychological,
spiritual and social aspects; 4) population-
oriented — priority of the interests of health
and safety of the population in the organisation
and provision of services in the public health
system; 5) harm minimisation — systematic
elimination or reduction of negative
consequences for human health from various
types of human behaviour and activities;
6) participationandresponsibility —involvement
of society in the implementation of operational
functions of public health, implementation
of measures and mutual responsibility
of the individual and the state for actions
or inaction in the field of public health;
7) timeliness — prompt implementation
of measures necessary to ensure the protection
of public health, applied in the presence
of potential risks to the health and epidemic
well-being of the population; 8) inter-sectoral
cooperation — coordination of activities of state
authorities and local self-government bodies in
the field of public health; 9) implementation
of best international practices — international
cooperation and focus on timely and proper
implementation of best international practices
in the field of public health based on evidence;
10) decision-making validity — decision-
making in the field of public health based on
a preliminary analysis of the consequences,
including economic, security and strategic, as
well as economic feasibility; 11) combating
discrimination against health — prevention
of discrimination on the basis of disability
and health status, overcoming stigma against
people with diseases (Law of Ukraine On
the Public Health System, 2022).

The principles of reforming the sector
and forming a new public health policy in
the country should be: fairness; solidarity;
focus on improving public health; focus on
meeting the fair needs of the population;
focus on improving the quality of health care;
effectiveness; efliciency; public participation
in policy making (Semyhina, 2014), according
to modern researchers (Spivak, 2015, pp.
288-299).

N.V. Shevchuk proposes the follow-
ing variant of classification of the principles
of the administrative and legal framework for
health care at the regional level, according to
which it is necessary to distinguish between two
groups of principles: 1) of the national focus: —
a combination of national traditions and foreign
experience in organising and providing medical
care; — preventive orientation of medical care; —
a combination of centralisation and decentral-
isation of health care; 2) of a mainly regional
focus: — accessibility of medical care; — priority
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of development of the administrative and legal
framework for primary healthcare; — planning
of the use of medical service forces and means
at the regional level (Shevchuk, 2013, pp.
80-86).

According to V.M. Kliuzko, Ukraine should
be guided by the experience of Western coun-
tries and the European Union in its development
and building of statehood, development of social
sectors, namely the healthcare sector. Activities in
this area should be based on the following princi-
ples and in compliance with the following require-
ments and principles: — openness, which implies
active communication with the public regarding
the tasks and responsibilities of various authorities
and state institutions, as well as decisions made by
them; — participation, which implies that citizens
and their organisations are not perceived as pas-
sive objects (or actors) of policy and administra-
tive decisions, but as direct, active and interested
parties with the right to participate in the admin-
istrative decision-making process at all stages
of policy — from the initial stages and through-
out the entire policy and management cycle; —
accountability, which is based on the principles
of the European right to ‘good administration’
(‘right to good administration’ / European Char-
ter of Fundamental Rights, Article 41), in addi-
tion to traditional types of responsibility (political
and administrative), also provides for the obli-
gation of the authorities to respond to the needs
of citizens; — effectiveness: public policy, legisla-
tive and regulatory systems should respond to real
social needs, have clear objectives and be adopted
based on an assessment of their expected impact
and previous experience; — coherence requires not
only political leadership, but also greater consist-
ency between different instruments, policy mech-
anisms and different strategies to address the same
reality (Kliuzko, 2013).

4. Conclusions

In  our  opinion, the  following
classification of the principles of formation
and implementation of public health policy can
be proposed:

1) General principles of public policy:

— Legality (compliance of all decisions
and actions with the Constitution, laws
of Ukraine and international treaties);

— Fairness (ensuring equal access to
medical services and appropriate conditions for
the realisation of the right to health);

— Transparency and openness (open access
to information on healthcare policy, processes
and results);

2) Principles of patient-centredness:

— Accessibility (equal access to medical
and rehabilitation services for all citizens
regardless of their social status or place
of residence);
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— Patient-centredness (priority of patients'
health and safety);

— Inclusiveness and barrier-free (ensuring
conditions for all groups of the population,
including people with disabilities, to receive
medical care);

3) Principles of effectiveness and efficiency:

— Scientific validity (implementation
of solutions based on scientific research
and evidence-based medicine);

— Efficiency (maximisation of results with
optimal use of resources);

— Effectiveness (focus on achieving specific,
measurable results in improving public health);

4) principles of financial and logistical
support:

— Multichannel financing (use of different
sources of financing to ensure the sustainability
of the healthcare system);

— Logistical support (provision of necessary
equipment, technologies and medicines);

— Economic feasibility (decision-making
based on the analysis of economic consequences
and efficient use of resources);

5) Principles of good governance
and organisation:

— Decentralisation (redistribution of powers
between central and local authorities);

— Self-governance (granting healthcare
institutions and their employees autonomy in
decision-making);

— Inter-sectoral cooperation (coordination
of actions between different sectors and agencies
to achieve common healthcare goals);

6) Principlesofinnovationand development:

— Innovation (constant updating of methods
and approaches to medical care; introduction
of the latest medical technologies, telemedicine
and digital solutions);

— Interoperability (formation of a single
medical information space to ensure data

exchange  between  different  systems
and institutions);
7) Principles of public health, social

responsibility and public participation:

— Humanistic orientation principle (priority
of universal values and interests of citizens over
other interests);

—Social responsibility principle (recognition
of the joint responsibility of the state, society
and individuals for the health of the population);

— Public  participation  (involvement
ofthepublicintheformationandimplementation
of health policy);

— Solidarity (support and assistance to
vulnerable groups of the population through
solidarity mechanisms).
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KOHIEITYAJBHI IAXOAU 10 CUCTEMU ITPUHITNAIIIB ®OPMYBAHH?
TA PEAJII3ALII JEPKABHOI IIOJIITUKN Y COEPI OXOPOHU 3/10POB’4

Awnorauisi. Mema. Meta cTarTi 11071511a€ B TOMY, 1100 Ha OCHOBI CHCTEMHOT0 aHaIi3y iHTerparii aaMini-
CTPATHBHOTO Ta MEIMYHOTO ITPaBa, PO3KPUTH KOHIIETITYaIbHI IiJIXO/M 110 CHCTEMU IPUHIMIIB (hopMyBaH-
HsI Ta peasisailii iep:kaBHoi OJITHKY y cepi 0XopoHu 3/10poB’s. Peayavmamu. [punnumm popmyBaHHs
Ta peaizallil JepKaBHOI OJITUKK Y chepi OXOPOHU 310pOB’st — 1ie 6a30Bi izel Ta 3acaiu, sIKi BU3HAYAI0Th
OCHOBHI HAIPSIMK, METO/M Ta 3aCO0U CTBOPEHHS 1 BIPOBAIUKEHHS [IEPKABHUX 3aXO[iB LIOA0 OXOPOHHU
3/I0POB’Sl HACEJIEHHS, 110 XapaKTePU3YIOThCA CUCTEMHICTIO, Y3IOKEHICTIO, YHIBEPCAIbHICTIO, CTabi/Ib-
HICTIO, TIPEJIMETHOI) BUHAUYEHICTIO Ta 3arajibHOO00B I3KOBICTIO, Ta Bi0OpaskaTh CyCIiibHI OTPEOH,
MOJITUYHI, eKOHOMIUHI Ta MOpaJIbHI 3acau, CIPsAMOBaHi Ha 3abe3ledeHHs MpaBa Ha 310POB’sl, TOCTYILY
JI0 MEJIMYHUX TTOCJIYT, 3AXUCTY [TPaB MAIiEHTIB Ta MEAMYHOTO IIEPCOHAIY, @ TAKOXK CIPHUAIOTH HOKPAIEHHIO
3aTaJIBHOTO CTaHy 3/I0POB’S CyCIiNbcTBA. Buchogxu. 3apornoHOBaHO HACTYIHY KJlacudikaliiio MpHHIN-
B opMyBaHHA Ta peasisallii JepsKaBHOI TOMITHKYN Y cepi 0XOpoHU 3/10poB’s: 1) 3arabHi IPUHINIIN
JlepsKaBHOI TTOMIITHKI: — 3aKOHHICTH (BiAMOBIIHICTD YCixX pimmiendb Ta Ailt Korcturyii, 3akonam Ykpainm
Ta MIsKHAPO[HUM JIOTOBOPaM ); — CIIPaBe/IMBICTh (3a0€31eUeH s PIBHOTO TOCTYIY /10 MEAMYHUX TIOCITYT
Ta HAJIEKHUX YMOB JIJIS peasiizallii mmpaBa Ha 37I0pOB’s); — IPO30PICTh Ta BiAKPUTICTH (BIAKPUTHIL OCTYII
110 iHdopMaltii Tpo MO THKY, TIPOIIECH Ta Pe3yabTaTh y cepi OXOPOHU 3/10pOB’sT); 2) TIPUHITUIIHA OPIEHTO-
BAHOCTI HA TAI[I€HTA: — OCTYIHICTh (PIBHUIT JOCTYII 10 MEAMYHUX Ta peabiiiTalliiiHuX MOCAyT s BCIX
TPOMAJISTH HE3aJIeKHO BiJl IX COIAIBHOTO CTATYCY YU MiCI[Sl TPOKUBAHS ); — OPIEHTOBAHICTD HA TAIEHTA
(upioputet iHTEpECiB 310POB’S Ta Ge3IeKH MalliEHTIB); — IHK/II03UBHICTb Ta Ge3bap’epHicTh (3a0e3meueH-
HS1 YMOB JIJTSI OTPUMAHHST ME/IYHOI IOIIOMOTH BCiMa IPyTiaMi HACeJIeHHS, BKIIOYAI0YM JIIO/IeH 3 IHBAJII/I-
HicTio); 3) npuHImnE eeKTUBHOCTI Ta Pe3yIBTaTUBHOCTI: — HayKoBa OOTPYHTOBAHICTh (BIPOBAIKEH-
HSI PillleHb HA OCHOBI HAYKOBUX JIOCJIi/KEHb Ta JOKA30BOI MEAUIIHN); — eDeKTUBHICTH (MaKCHMi3allis
Pe3yJIbTaTiB IPX ONTHMATLHOMY BUKOPHCTAHHI PeCcypciB); — pe3yIbTaTHBHICTD (OPIEHTAILiS Ha IOCSATHEH-
HsT KOHKPETHWX, BUMiPIOBAHUX Pe3YJIbTATIB Y TIOKpaIlleH i 3/[0POB’st HaceJeHnHs ); 4) npuHiuim (pinancosoi
Ta MaTepialTbHO-TeXHIYHOI 3a6e3MedeHocTi: — GaraToKaHaTbHICTh (hiHaHCyBaHHS (BUKOPUCTAHHS Pi3HUX
JuKepest (hiHAHCYBaHHS 1JIst 3a0€311eUeHH ST CTIHKOCTI CHCTeME OXOPOHHU 310POB’sT); — MaTepialbHO-TEXHI-
Ha 3abe3nedeHicTs (3abesredeHns: HeoOXiHOTro 06 HAHHST, TEXHOJIOTIN Ta MEMKAMEHTIB); — EKOHOMIY-
Ha JIOIJIBHICTH (TPUIHATTS PillleHb Ha OCHOBI aHali3y €KOHOMIUHIX HACJI/IKIB Ta e(heKTHBHOTO BUKOPHUC-
TAHHS PECYPCIB); 5) TPUHITIITI HATIEKHOTO YITPABIIHHS Ta OPraHisarii: — AereHTpatisaris (TrepeposmoIi
MOBHOBAKEHD MizK IIEHTPAJIbHUMHU Ta MiCIIEBUMI OPraHaMU BJIA/IN ); — CAMOBPS/IyBaHH: (HaJaHHS 3aKJIa-
JIaM OXOPOHHM 3/I0POB’Sl Ta iX NpalliBHUKAaM aBTOHOMII y NPUIHATTI pilleHb); — Mikrajiysese criBpoOiT-
HUNTBO (KOOPAMHAIIS [IiHl MiXK PI3HUMM CEKTOPAaMM Ta BiIOMCTBAMU JJIST TOCATHEHHS 3aTalbHUX Il
y cdepi oxoponu 3710poB’st); 6) IPUHIUIK iHHOBAIM Ta PO3BUTKY: — iHHOBALIHHICTh (MOCTiliHEe OHOB-
JIEHHS METO/IIB Ta Ii/IXO/IiB /10 HA/IAHHA MEANYHOI JI0NOMOTH; BIIPOBA/LKEHHS HOBITHIX MEIMYHUX TEXHO-
JIOTiIi, TeJIeMeIMIMHN Ta IMPPOBUX PillieHb); — iHTeponepabenbHicTh (hopMyBaHHS €AUHOTO MEAUYHOTO
irdopMaIiiiHoro mpoctopy s 3abesnederns 0OMiHY JaHUME MisK PI3HUMHI CHCTeMaMI Ta YyCTaHOBAMM );
7) mpuHIUITE 3a6e3MeUeH s TPOMaJICbKOTO 3/I0POB’s, COI[albHOI BIAMOBIZATBHOCTI Ta y9acTi TPOMA/-
CBKOCTI: — ITPUHIAI TYMAHICTUYHOI CITPSIMOBAHOCTI (IIPIOPUTET 3araJbHOMIOICHKIX IIIHHOCTEN Ta iHTep-
€CiB IPOMAJISTH HAJ[ IHITUMU iHTE€PecaMu ); — TIPUHITUIT COIIaIbHOI BifIMOBiIabHOCTI (BU3HAHHS CITJTBHOT
BiZITTOBIZIATTBHOCTI JIep>KaBM, CYCIIIBCTBA Ta 1HAWBI/IB 32 3/[0POB’ST HACENEHHS ); — Y4acTh IPOMAJICBKOCTI
(3aJy4eHHst TpPOMaJIChKOCTI 710 (hOPMYBaHHS Ta peasiisallii MoJiTHKU OXOPOHU 3/I0POB’s1); — COJiIAPHICTh
(miaTpUMKA Ta I0IOMOTa BPA3JIMBUM IPYIIaM HACEJIEHHS Yepe3 COJIIapHi MeXaHi3M).

KmouoBi cioBa: ajmiHicTpaTHBHE 3aKOHOABCTBO, JE€P:KABHA TMOJITHKA, JOCTYIHICTD, 3/10POB’S,
Me/IMYHA I0MOMOTH, MEIUYHI II0CJyTH, OXOPOHA 3/10POB’sl, TIAI[IEHT, IPUHIUIIU, Cy( €KTH.
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ORGANISATION AND TACTICS OF SEARCH
DURING INVESTIGATION OF CRIMES COMMITTED
BY TRANSNATIONAL ORGANISED

CRIMINAL GROUPS

Abstract. Purpose. The purpose of the article is to formulate the tactical principles of search during
investigation of crimes committed by transnational organised criminal groups. Results. The article
focuses on some aspects of investigation of crimes committed by transnational organised criminal groups.
The tactical principles of conducting a search in the course of investigation of the category of unlawful
acts under study are formulated. It is indicated that the search plays an important role in property-
related criminal proceedings. This is due to the fact that when taking possession of certain objects in
the course of committing any category of illegal acts, in most cases, offenders keep at least some of them
for a certain time. Crimes committed by transnational organised criminal groups are also, in many cases,
property-related. In addition, in many situations, this investigative (search) action enables to identify
the organisation of a particular group and the roles of its members. It is specified that the authorised person,
considering the investigative situation, decides what measures should be taken to ensure unimpeded
access to the searched premises. Once the investigative team has entered the place of search (apartment,
house, other premises), the authorised person must offer the person in the premises to hand over the items
specified in the investigating judge's ruling, as well as those not specified - illegally obtained, withdrawn
from civilian circulation, etc. In addition, from the very beginning of the procedural action, the authorised
person shall establish psychological contact. In addition, it should be noted that the handing over
of the above-mentioned hidden items is not a reason to terminate the search. After all, in many situations,
a person may have committed other illegal actions, the evidence of which should also be revealed during
the procedural action. Conclusions. It is stated that it is necessary to involve relevant specialists in
the search to extract information from electronic computers. After all, for the effective implementation
of this procedural action, the specified equipment must be examined. This type of examination has a certain
specificity, which is due to the objective prospect of very quickly eliminating the information contained
therein. It is specified that all actions related to work with electronic computing equipment should be
performed only by a specialist to protect against possible deletion of the available information. This can be
ensured by its protection until the relevant specialist arrives at the place of search.

Key words: transnational organised criminal group, criminal offences, investigation, investigative
(search) actions, investigation planning, search, tactics.

1. Introduction

The search plays an important role in prop-
erty-related criminal proceedings. This is due to
the fact that when taking possession of certain
objects in the course of committing any category
of illegal acts, in most cases, offenders keep at least
some of them for a certain time. Crimes commit-
ted by transnational organised criminal groups are
also, in many cases, property-related. In addition, in
many situations, this investigative (search) action
enables to identify the organisation of a particular
group and the roles of its members. Therefore, it has
become necessary to study this issue.

© V. Luhowvyi, 2023

The following national and foreign scholars
who have focused their research on the devel-
opment of certain aspects of the search should
be noted: R.I  Blahuta, PD. Bilenchuk,
M.B. Holovko, M.M. Yefimov, L. I. Kazmirenko,
L. P. Kovtunenko, O. I. Motliakh, P. Ya. Minka,
Ye.M. Moiseiev, LP. Osypenko, Ye.V. Priakhin,
J.R.Richards, Yu.I. Rusnak, R.I. Sybirna, O.V. Tsy-
hanenko, K.O. Chaplynskyi et al. In addition, our
study is based on a comprehensive approach to
formulating the general principles of implementa-
tion of this procedural action, considering interna-
tional practice and current trends.
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The purpose of the article is to formulate
the tactical principles of search during inves-
tigation of crimes committed by transnational
organised criminal groups.

2. The importance of a search in the inves-
tigation of criminal offences

To begin with, M.M. Yefimov argues,
the importance of searches in the investigation
of criminal offences against morality is due to
the fact that often their results contain initial
information proving the involvement of per-
sons in immoral actions, and can be the basis for
putting forward forensic versions and planning
the investigation. In addition, all material traces
of unlawful acts found during the search can be
compared with the information obtained during
other investigative (search) actions: inspection
of the scene, interrogation of various categories
of persons” (Yefimov, 2017). Given that crimes
against morality are in some cases committed
by transnational organised criminal groups, we
also support the above position.

Moreover, L.P. Kovtunenko argues that ..
being in a state of strong excitement, the searched
person is unable to control his or her actions,
the results of which may be expressed in affective
outbursts, manifestations of hysteria. Conversely,
the passive participation of the searched person
will exclude any contact with the investigator. In
this case, the person understands that his or her
behaviour during the search is being monitored
by law enforcement officers, and therefore tries to
pull himself or herself together in order to sup-
press his or her psychophysiological reactions,
demonstrates indifference, silence, and stays in
one place” (Kovtunenko, 2012). As we can see,
thanks to the right search tactics, it is possible to
collect evidential information as fully as possible.

It is important to define certain procedural
aspects regarding the execution of a ruling on
permission to search a person's home or other
property, as defined in specific paragraphs
of Article 236 of the CPC of Ukraine, such as:
“...3. Prior to the execution of the investigating
judge's ruling, the person who owns the dwell-
ing or other property, and in his/her absence
- another person present, shall be shown
the ruling and provided with a copy thereof.
The investigator, public prosecutor may pro-
hibit any person from leaving the searched
place until the search is completed and from
taking any action which impede conducting
search. Failure to follow these requests entails
liability established by law. The investigator or
prosecutor shall not prohibit the search partic-
ipants from using legal assistance of a lawyer or
representative. The investigator, prosecutor is
obliged to allow such a lawyer or representative
to participate in the search at any stage of its
conduct. 4. If no one is present in the home or
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other possession, the copy of ruling should be
left visible in the home or other possession. In
such a case, investigator, public prosecutor is
required to ensure preservation of property
contained in the home or any other posses-
sion and make it impossible for unauthorized
individuals to have access thereto. 5. Search
based on an investigating judge’s ruling should
be conducted within the scope necessary to
attain the objective of search. Upon decision
of the investigator, public prosecutor, individ-
uals present in the home or other possession
may be searched if there are sufficient grounds
to believe that they hide on their person objects
or documents which are important for criminal
proceedings. Such search should be conducted
by individuals of the same sex in the presence
of alawyer, representative at the request of such
person. Failure of the lawyer or representative
to appear for the search within three hours
does not prevent the search from being con-
ducted. The course and results of a personal
search are subject to mandatory recording in
the relevant protocol” (Criminal Procedure
Code of Ukraine, 2012).

Furthermore, we consider it necessary
to cite the opinion of a group of researchers
(R.L. Blaguta, Ye.V. Priakhin, R.I. Sybirna) who
stated that “..a search can be characterised by
both conflict and non-conflict situations. The
specificity of the search determines the need
to distinguish between the following two sys-
tems of tactics: tactics aimed at communicating
with the searched person; tactics aimed at con-
ducting search actions. The system of tactics
for communicating with the searched person
includes tactical combinations aimed at: remov-
ing obstacles and resistance of the searched
person; stimulating the searched person to com-
municate with the investigator; establishing
psychological contact with the searched person
and obtaining search information from him/her”
(Priakhin, 2016). According to M.B. Holovko
and LP. Osypenko, “...police officers should take
measures to ensure the invisibility of the group's
arrival: leave the vehicle invisible from the win-
dows of the premises being searched; approach
the house and enter it alone or in small groups
(from two to three people). The investigator
immediately arranges for surveillance of the win-
dows and other exits (if any). In order to get
into the apartment, they use a person known
to the residents: electricians, plumbers, etc. An
apartment can be entered when someone leaves
it. In cases when nobody opens the door for a long
time, the investigator notifies the apartment
of the forced entry and instructs them to open
it. When there is information that the offender
is armed and may resist, special combinations are
carried out to ensure the safety and disarmament
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of the person(s) at the place of search” (Holovko,
2015). That is, the authorised person, consid-
ering the investigative situation, decides what
measures should be taken to ensure unimpeded
access to the searched premises.

Once the investigative team has entered
the place of search (apartment, house, other
premises), as prescribed by the provisions
of the CPC of Ukraine, the authorised person
shall offer the person in the premises to hand
over the items specified in the investigating
judge's ruling, as well as those not specified -
illegally obtained, withdrawn from civilian cir-
culation, etc. In addition, from the very begin-
ning of the procedural action, the authorised
person shall establish psychological contact. In
addition, it should be noted that the handing
over of the above-mentioned hidden items is
not a reason to terminate the search. After all,
in many situations, a person may have commit-
ted other illegal actions, the evidence of which
should also be revealed during the procedural
action. Based on the study of forensic practice,
we found that in 11% of searches conducted, in
addition to the things provided for in the ruling,
evidentiary information was found that indi-
cated that the person had committed other ille-
gal acts.

With regard to psychological contact, it
should be emphasised that its establishment is
of great importance, as it ensures mutual per-
ception of the participants in communication,
as well as the exchange of verbal and non-verbal
data. According to some authors, this “...contact
can be initiated, for example, when the inves-
tigator offers to hand over the objects sought
before the search, arguing that it is undesirable
for children to see the scene of the search when
they return from school. Even if the answer is
negative, this step can be the basis for further
contact. If the person being searched is stiff,
self-confident or aggressive, you can try to
relieve this state by talking about family rela-
tionships, work, health, etc.” (Kazmirenko
and Moiseieva, 2007).

For example, B. and Z. decided to sell
a particularly dangerous drug, cannabis (mar-
jjuana), remotely using the Internet, the Tele-
gram messenger. They decided to sell the drugs
by leaving them in a certain place, namely by
making so-called ‘bookmarks,” which should
contain a certain amount of particularly dan-
gerous cannabis (marijuana) placed in a paper
roll or in a plastic bag with or without a fas-
tener, magnet or wrapped with adhesive tape
of different colours. The colour of the adhesive
tape corresponded to the weight of the drug
that was in the so-called ‘bookmark.” In order
to implement the criminal intent, in January
2019, the above-mentioned persons purchased

a card of the mobile operator PJSC VF Ukraine
and registered in the Telegram messenger
using mobile communication and the Inter-
net. Then, using the Internet and the created
account in the Telegram messenger, they cre-
ated chats for consumers, including those from
other countries (Case No. 607,/9052/22, 2022).
During the searches of the suspects' residences,
the police found drugs and evidence of other
criminal offences.

3. Features of search tactics

One of the most effective search tactics
is the involvement of the victim or suspect in
the search. The participation of these persons
in the course of the search allows authorised
persons to observe their behaviour. Based on
an analysis of forensic practice, it was found
that victims were involved in the search in 5%
of cases, and suspects in 64%.

Another important tactic that can be used
during a search is ‘verbal intelligence’. Accord-
ing to K. O. Chaplynskyi, it means ‘..that
the investigator, during the search actions, calls
out loud the objects that will be searched next.
At the same time, the investigator must cre-
ate the impression in the searched person that
the wanted items will be found” (Chaplynskyi,
2011). In addition, the authorised person may
address other participants of the search with
various proposals: to use technical means, search
in another place, etc. According to Yu.I. Rus-
nak, this tactic enables the person concerned
to communicate, as he emphasises, allowing
the investigator not only to diagnose the atti-
tude of the searched person to what is happen-
ing, but also to encourage him /her to communi-
cate, change behaviour and the chosen position,
and try to verbally interact with the investi-
gator (Investigator's Desk Book, 2014). These
conditions are ensured by the thoroughness
of the search and the use of a large number
of technical and forensic tools. Thanks to this
tactic, the investigator can determine the per-
son's attitude to this, as well as change their
behaviour and start more open communication.

When investigating crimes committed by
transnational organised criminal groups, a spe-
cial feature of the search is that the person can-
not be emotionless during the search. This is
explained by the fact that the offender can react
specifically to certain stages of the search and, in
general, is sharply disturbed in such conditions.
In view of the above, O.V. Tsyganenko correctly
states that “...the tension of the searched person
arises internally and manifests itself externally.
The person shows signs of excitement, decreased
critical thinking, memory, attention, changes in
complexion, short-term dilation of the pupils,
uncontrolled micromovements that contra-
dict the content of the person's explanations,
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biting or clamping of the lips, heavy breath-
ing, etc. The reactions are significantly inten-
sified if the investigative team comes close to
the wanted objects” (Tsyhanenko, 2014).

Regarding the inspection stage of the search,
a group of scholars notes that it “.includes
a walk-through by an authorised person
of the entire premises or area to be searched.
During this, the investigator, inquiry officer
directly gets acquainted with the place of search:
the number and location of rooms, the presence
of mezzanines, storerooms, closets, outbuild-
ings, utility rooms, etc. With this in mind, he
or she specifies the final version of the plan,
the order of the search, assigns independent
areas to operational officers, decides on the use
of technical means (what kind, where, in what
sequence), outlines the most realistic locations
of the caches, and determines which areas he or
she will search himself or herself. At this stage,
the investigator asks the person being searched
which premises and storage facilities are used
by him or her personally and which are used
by his or her family members. During a search
of an office space, similar questions are asked
of the person being searched and his or her
co-workers. The data obtained is immediately
verified by interviewing other persons pres-
ent” (Holovko, Osypenko, 2015).

In the context of the above, we consider
relevant the thesis of a group of criminolo-
gists (P.Ya. Minka, K.O. Chaplynskyi) that
“...a search in the open area consists in a forced
inspection of areas owned or used by members
of a criminal group and their leaders in order to
identify objects buried in the ground or other-
wise hidden. A search of the area is conducted
according to the same rules as a search of prem-
ises. However, the specificity of such searches
is determined by the large area of the territory,
which causes certain difficulties in their con-
duct. The territory to be searched shall be cor-
doned off and then inspected. Before the search
begins, the location is divided into sections
(sectors) of one hundred metres in length,
with trees and bushes as landmarks, which
allows the head of the search team to observe
the actions of the search participants. The
boundaries of the search are determined with
due regard to the number of search team mem-
bers, the nature of the area and the objects being
searched” (Minka, Chaplynskyi, 2009). As we
can see, the authors emphasised that the ter-
ritory should be cordoned off before starting
the search, and only then should the search
operations be carried out.

It should also be noted that, according
to O. Shvydkyi, ‘..the objects found during
the search should be handled very carefully, as
their smooth surfaces may contain fingerprints
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of the offender and the victim. It is necessary
to pick up such items in such a way as not to
destroy the traces on them. Traces on objects
found not in the suspect's apartment, but in
common places, non-residential premises, vari-
ous buildings, on a garden plot, or in a vegetable
garden are of particular importance, when suffi-
cient evidence against the suspect has not been
collected, and he or she claims that he or she has
nothing to do with these objects. The detection
of the suspect's fingerprints on these items will
help to expose his or her lies.” (Shvydkyi, 2006).

According to K.O. Chaplynskyi, during
searches of persons who are members of a trans-
national organised criminal group, computer
equipment can be found. The author emphasises
that “..a computer may contain information
that is directly relevant to the investigation
of organised crime. This may include: informa-
tion about the victim (compromising materials,
information about commercial and other activ-
ities, phone numbers, addresses, etc;) informa-
tion on the commission of crimes (plans, sched-
ules, schemes); information on the criminal
activity of the group (lists of group members,
their addresses, list of property obtained by
criminal means, etc.); data on persons protect-
ing the criminal group (compromising informa-
tion on public officials, amounts of remunera-
tion received by corrupt persons for services
rendered, list of lawyers serving the group,
etc.)” (Chaplynskyi, 2002).

With regard to cyberbanking as a type of activ-
ity of transnational organised criminal groups, we
believe that the opinion of J. Richards is relevant,
as he argues that traditional currency - paper
and coins - is easy to use, widespread and anon-
ymous, but its use is usually limited to small
amounts ($1 million in $20 weighs approximately
100 pounds) and in a specific country of issue.
Therefore, the author concludes that traditional
currency, even cheques, banknotes, debentures
or any financial instrument, is not applicable in
cyberbanking or cyberpayment systems. Instead
of transferring or paying with a financial instru-
ment, these electronic, digital or cyber payment
systems facilitate the transfer of financial value
through online bank accounts, smart cards or
the proposed electronic benefit transfer (EBT)
cards (Richards, 1999). Obviously, this requires to
involve relevant specialists in the search to extract
information from electronic computers. After all,
for the effective implementation of this procedural
action, the specified equipment must be examined.
This type of examination has a certain specific-
ity, which is due to the objective prospect of very
quickly eliminating the information contained
therein.

Therefore, we agree with the statement
of O.I. Motliakh that “..when preparing for
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a search, it is necessary to obtain informa-
tion about the availability of computer equip-
ment, its capabilities, technical characteristics
and invite a computer systems specialist” (Mot-
liakh, 2002). Therefore, all actions related to
work with electronic computing equipment
should be performed only by a specialist to
protect against possible deletion of the avail-
able information. This can be ensured by its
protection until the relevant specialist arrives
at the place of search.

For example, at the beginning of 2022, Z. cre-
ated and led an organised group, which at differ-
ent times included O., F. and Y. All the members
of the organised group were united by a single
plan with the distribution of functions and roles,
were also aware of and approved of the actions
of each of them, and had a single intention to
enrich themselves personally by purchasing,
storing, transporting, and selling, as well as ille-
gal sale of narcotic drugs and especially danger-
ous narcotic drugs, the circulation of which is
prohibited, were aware that they were involved
in criminal activity and clearly performed their
assigned functions. The organiser of the group
Z., after attracting a suflicient number of peo-
ple for joint criminal activity, namely the com-
mission of particularly serious crimes related to
the illegal trafficking of restricted drugs, devel-
oped a single plan of criminal actions, which
was communicated to all members of the organ-
ised group, who subsequently acted in accord-
ance with it. In particular, on July 15, 2022,
0., being a member of an organised criminal
group, performing the duties assigned to him by
the organiser, Z.'s organiser, after the proposal
of A.'s offer to purchase “methadone”, he made
a phone call to the above-mentioned organ-
iser, to which the latter reported that he had
the said drugs (Case No. 442/4122/23, 2023).
During the searches at the place of residence
of Z.'s place of residence, electronic computing
equipment (tablets, computers, smartphones)
containing information about the sale of drugs
to foreigners who exported them abroad was
found.

4. Conclusions

Therefore, the search plays an important role
in criminal proceedings on activities of transna-
tional crime. It is specified that the authorised
person, considering the investigative situa-
tion, decides what measures should be taken
to ensure unimpeded access to the searched
premises. Once the investigative team has
entered the place of search (apartment, house,
other premises), the authorised person must
offer the person in the premises to hand over
the items specified in the investigating judge's
ruling, as well as those not specified - illegally
obtained, withdrawn from civilian circula-

tion, etc. In addition, from the very beginning
of the procedural action, the authorised person
shall establish psychological contact. In addi-
tion, it should be noted that the handing over
of the above-mentioned hidden items is not
a reason to terminate the search. After all, in
many situations, a person may have commit-
ted other illegal actions, the evidence of which
should also be revealed during the procedural
action. Based on the study of forensic prac-
tice, we found that in 11% of searches con-
ducted, in addition to the things provided for in
the ruling, evidentiary information was found
that indicated that the person had committed
other illegal acts. It is stated that it is necessary
to involve relevant specialists in the search to
extract information from electronic computers.
After all, for the effective implementation of this
procedural action, the specified equipment must
be examined. This type of examination has a cer-
tain specificity, which is due to the objective
prospect of very quickly eliminating the infor-
mation contained therein. It is specified that
all actions related to work with electronic
computing equipment should be performed
only by a specialist to protect against possible
deletion of the available information. This can
be ensured by its protection until the relevant
specialist arrives at the place of search.

Reference:

Chaplynskyi, K.O. (2002). Osoblyvosti prove-
dennia obshukiv z metoiu vykryttia lideriv (orhani-
zatoriv) orhanizovanykh zlochynnykh uhrupovan
[Peculiarities of conducting searches in order to
expose leaders (organizers) of organized criminal
groups]. Aktualni problemy borotby zi zlochynnistiu na
etapi reformuvannia kryminalnoho sudochynstoa, 2,
36-38 [In Ukrainian].

Chaplynskyi, K.O. (2011). Taktychni osnovy
zabezpechennia dosudovoho rozsliduvannia [ Tactical
foundations of ensuring pre-trial investigation]. Dni-
propetrovskyi derzhavnyi universytet vnutrishnikh
sprav. Dnipropetrovsk [In Ukrainian].

Holovko, M.B., Osypenko, I.P. (2015). Obshuk
(iurydyko-psykholohichni  aspekty  orhanizatsii
ta provedennia) [Search (legal and psychological
aspects of organization and conduct)]. Chernihivskyi
natsionalnyi tekhnolohichnyi universytet : Chernihiv
[In Ukrainian].

Kazmirenko, L.I., Moiseieva, Ye.M. (2007). Yury-
dychna psykholohiia [Legal psychology]. Kyiv: KNT
[In Ukrainian].

Kovtunenko, L.P. (2012). Sytuatsiinyi pid-
khid do taktyky obshuku [Situational approach to
search tactics]. Problemy zakonnosti, 118, 175-183
[In Ukrainian].

Kryminalnyi protsesualnyi kodeks Ukrainy vid
13 kvitnia 2012 roku Ne 4651-VI [Criminal Proce-
dure Code of Ukraine dated April 13,2012 No. 4651-
VI]. (2012). rada.govua. Retrieved from https://
zakon.rada.gov.ua/laws/show/4651-17#Text
[In Ukrainian].

89



8/2023
CRIMINAL LAW

Minka, Pla, Chaplynskyi, K.O. (2009).
Rozsliduvannia zlochyniv, vehynenykh zlochynnymy
uhrupovanniamy [Investigation of crimes committed
by criminal groups]. Dnipropetrovsk: Dnipropetro-
vskyi humanitarnyi universytet [In Ukrainian].

Motliakh, O.I. (2002). Taktychni osnovy prove-
dennia obshuku u zlochynakh, poviazanykh z infor-
matsiinymy tekhnolohiiamy [Tactical foundations of
conducting a search in crimes related to information
technologies]. Visnyk Akademii pratsi i sotsialnykh
vidnosyn Federatsii profspilok Ukrainy, 2, 157-159
[In Ukrainian].

N.d. (2014). Nastilna knyha slidchoho [Inves-
tigator's Desk Book]. Kyiv: «Tsentr uchbovoi liter-
atury» [In Ukrainian].

Priakhin, Ye.V. (2016). Kryminalistyka [Foren-

[Peculiarities of conducting searches in the investi-
gation of apartment thefts]. Pidpryiemnytstvo, hosp-
odarstvo i pravo, 3, 143—146 [In Ukrainian].

Sprava Ne 442,/4122/23 [ Case No. 442,/4122/23].
Arkhiv Drohobytskoho miskraionnoho sudu Lvivskoi
obl, 2023 r. [In Ukrainian].

Sprava Ne 607,/9052/22 [ Case No. 607/9052/22].
Arkhiv Ternopilskoho miskraionnoho sudu Ternopil-
skoi obl,, 2022 r. [In Ukrainian].

Tsyhanenko, O.V. (2014). Vykorystannia spetsi-
alnykh psykhofiziolohichnykh znan u vdoskonalenni
taktyky provedennia obshuku [Using special psycho-
physiological knowledge in improving search tac-
tics]. Mytna sprava, 2, 82—86 [In Ukrainian].

Yefimov, M.M. (2017) Orhanizatsiino-pidho-

sics]. Lviv: LvDUVS [In Ukrainian].

Richards, J.R. (1999) Transnational Criminal
Organizations, Cybercrime, and Money Laundering :
A Handbook for Law Enforcement Officers, Auditors,
and Financial Investigators, 1st Edition. London, 311 p.

Shvydkyi, O. (2006). Osoblyvosti provedennia
obshuku pry rozsliduvanni kvartyrnykh kradizhok

tovchi zakhody do provedennia obshuku pry rozslidu-
vanni zlochyniv proty moralnosti [Organizational
and preparatory measures for conducting a search
when investigating crimes against morality]. Nauk-
ovyi visnyk Dnipropetrovskoho derzhawvnoho univer-
sytetu onutrishnikh sprav, 3, 190—197 [In Ukrainian].

Bixmop Jlyeosuii,

Kanouoam opuoudHux nayx, OoKmopanm
Hauionanwnoi axademii snympiwmix cnpas,
Conom’sncvka naowa, 1, Kuis, 03035
luhovyiviktor@ukr.net

ORCID ID: 0009-0007-7276-2994

OPTAHISALIA I TARTUKA IIPOBEAEHHSA OBIIVRY IIIJT YAC
PO3CJIAYBAHHA 3J109YNHIB, YAMHEHNX TPAHCHAIIIOHAJIbHUMH
OPTAHI3SOBAHUMU 3JIOYMHHNMU YIPYIIOBAHHAMU

Awnorauisg. Mema. Metoto crarti € QOpMyJIIOBaHHS TAKTUYHKX 3acajl [IPOBEEHHS OOLIYKY Iijl Yac pos-
CJIIyBaHHS 3JI04MHIB, BYNHEHNX TPAHCHAIIOHAJIBHUMHU OPraHi30BAHUMMU 3JI0YMHHUMHU YIPYIYBaHHSIMU.
Pesynvmamu. HayxoBa cTaTTst prcBsIeHa TOCTIKEHHIO IeSTKUX aCTIeKTiB PO3CTiyBaHHS 31109NHIB, BIH-
HEHMX TPAHCHAIIOHAIBHIME OPTaHi30BaHUMMU 37104MHHUMHU yrpyryBaHHAMEI. CHOPMYIbOBAHO TaKTUYHI
3acajin TPOBEICHHS OOTIYKY TTi/T Yac PO3CTiAYBAHHS IOCTIIKYBaHOI KaTeropii MpOTHIPaBHIX /isHb. Bkasza-
HO, 1[0 O0IIYK 3aiiMa€ BAKJIMBE MiCIle B KDUMIHAJILHIX IIPOBA/KEHHSIX MAITHOBOI cripsimoBaHocTi. Lle mosic-
HIOETBCS THM, 110 [IPU 3aBOJIOIHHI TIEBHUMHU 00’€KTaMU T1i/1 Yac BYMHEHHs Oy/Ib-KOI KaTeropii mpoTuipas-
HUX JisIHb B OLIBIIOCTI BUTIAIKIB Y TIPABOIOPYIIHUKIB 3a/IMINAIOTHCS X04a O €Ki 3 HUX IPOTATOM HEBHOTO
MIPOMIKKY yacy. 3JI04MHH, BANHEH] TPAHCHAI[IOHAIBHIMH OPraHi30BaHUMHU 37I04MHHUMH YTPYIyBaHHAMH,
TaKOXK B 0araThOX BUIAJIKAX MAIOTh MaifHOBE cripsiMmyBatHsi. Kpim Toro, ipoBeieHHs BKa3aHOI a0 (pos-
IIyKOBO1) Ziii B GaraTboX CHTYaIlisiX J03BOJISE€ BUSIBUTU OPraHi30BaHICTh IEBHOI IPYIIN Ta PoJii i y4aCHUKIB.
3ayBakeHo, 1110 YIOBHOBaKeHa 0c00a 3 OIJISILY Ha CJIIYY CUTYAIII0 BUPIIILYE, SIKI 3aX0/I1 BAPTO BAKUTHU JJISL
Ge3nepenkoiHOro MOTPATLISIHHSE 10 06ITyKyBaHOro mpuMiients. [Tics Toro, sk ¢Jia4o-TolyKoBa rpyma
HoTpammia B Micie mpoBeeHHs o0myKy (KBapTupy, OyAMHOK, iHIIe TPUMIIIEHH ) YIIOBHOBakKeHa 0co0a
TOBIUHHA 3aIPOTIOHYBATH 0CO01, sIKa 3HAXOANTHCS ¥ BKA3aHOMY MPUMITIEHHI, BUIATH Pedi, sTK Ti, 10 BKasari
B yXBaJIl CJIAYOrO CY/ULL, TaK i Ti, 1[0 He BKa3aHi — HE3aKOHHO 3100yTi, BUIyYeHi 3 IUBLILHOTO 00Ty TOIIO.
Kpim Toro, 3 caMoro 1moyaTky mporecyaibHoi il yIoBHOBaKeHa 0c00a MOBUHHA BCTAHOBUTH TICHXOJIOTIY-
HUI KoHTaKT. Takok BapTO 3ayBaKUTH, 1110 BU/Ia4a BUIIe TePeXOBAHUX pedeil He € MiJICTaBOoIO IIPUITHHEHHS
peasnizailii 001yKy. Azzke B Gararbox cuTyarisx ocoba MOria BUMHUTH IHIIT TIPOTUIIPABHI /i, iATBEPAKEeH-
HS IKUX TAKOJK CJIIJL B BUSBJISITH ITJI Yac MPOBEIEHHs MPoliecyaibHoi aii. Bucnoexu. Koncratosana 1eo6-
XiTHICTD 3aIyYeHHsT 10 TTPOBECHHS OOTITYKY BiIMOBIAHNX CIEIHATICTIB [T BUITYYEHHs iH(hopMaItii 3 esek-
TPOHHO-00YMCIIOBATIBLHOI TEXHIKK. AJKe 17t epeKTHBHOI peasisallii BkazaHoi IpoIecyaibHoI il HeoOXizaHO
3MIICHUTH OTJIA BKA3aHOI TEXHIKM. 3a3HAueHUI BUJ OTJISILY MAa€ MEeBHY CrenudiKy, MO 3yMOBIIOETHCS
00’ €KTHBHOIO TIEPCIIEKTUBOIO ysKe IBUAKO JIKBIOBYBATH BIZOMOCTI, sIKi y Hiil 3HaxoAaThes. BKrasaHo, 1110
yci il cTocoBHO po6OTH 3 €JIEKTPOHHO-00UNCIIOBAIBHOI TEXHIKH TOBUHEH BUKOHYBATHU TLIbKH CIIEIaIiCT,
1106 ybeperTucs Bij IMOBIPHOTO BUIAJIEHHsT HAsIBHUX BifjoMocTeii. [le MoskHa 3abe3ednti il 0XOPOHOIO 110
TPUOYTTS Ha MicTie POBEAEHHS 0OIIYKY BiAMOBITHOTO (haxiBIIsL.

Kmouogi cioBa: TpaHcHalioOHa/IbHE OPraHizoBaHe 3JI0YMHHE YTPYTOBAHHS, KPUMiHAJIbHI IIPABOIIOPY-
IIeHHsT, PO3CJIYBaHH, CJIi4i (PO3ITYKOBI ) /il IIaHyBaHHST PO3CJIILyBaHHI, OOMIYK, TAKTUYHUI TPHHOM.
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HUMAN RIGHTS AND FREEDOMS BY LAW
ENFORCEMENT BODIES IN THE CONTEXT
OF MARTIAL LAW: CRIMINAL LAW CHALLENGES

Abstract. Purpose. The purpose of the article is to prove the necessity of introducing independent
oversight of law enforcement bodies during martial law based on international experience, and to analyse
the criminal law challenges related to ensuring human rights and freedoms under martial law. Results. The
article studies the issue of ensuring human rights and freedoms by law enforcement bodies under martial law,
which is a critical issue for modern Ukraine, which is confronting external aggression. The key challenges
that arise in the process of human rights protection are analysed, with due regard for the specifics of law
enforcement bodies' functioning during military operations. An emphasis is on the necessity to comply with
international human rights standards and to adapt national legislation to the new realities. The impact
of martial law on legal guarantees and rights of citizens, including freedom of speech, the right to a fair trial
and protection from arbitrariness on the part of state authorities, is studied. The article addresses the issue
of the effectiveness of mechanisms for controlling the activities of law enforcement bodies the prevention
of human rights violations by them. The importance of the state's cooperation with international human
rights organisations to monitor the situation and ensure transparency of law enforcement is analysed. The
role of law enforcement agencies in documenting and investigating war crimes, as well as in ensuring fair
punishment of perpetrators, is also considered. The need to improve the qualifications of law enforcement
officers in the context of human rights protection and the development of specialised training programmes
is emphasised. Conclusions. Recommendations are made to improve control mechanisms, establish
independent oversight bodies and strengthen cooperation with civil society. The article emphasises
that human rights protection under martial law is a key factor for preserving democratic institutions
and public trust in the State. Moreover, the effectiveness of law enforcement bodies under martial law
determines both short-term stability in society and the long-term prospects for restoring law and order
and ensuring justice.

Key words: martial law, law enforcement bodies, external aggression, criminal law challenges,
prevention and prophylaxis of criminal offences, transparency of law enforcement.

1. Introduction

Martial law, as a special legal regime designed
to ensure the security of the State and its citi-
zens, at the same time poses serious challenges
to human rights and freedoms. In such circum-
stances, law enforcement bodies face a difficult
task: to ensure public order and protection from
external and internal threats without violating
fundamental human rights. One of the key chal-
lenges is the balance between ensuring national
security and respect for constitutional rights,
such as the right to liberty, personal integrity,
freedom of speech, etc.

Martial law grants state authorities much
broader powers, including the ability to restrict
certain rights. However, such measures are
often subject to abuse, which causes distrust

© 0. Tarasenko, 2023

in law enforcement bodies and exacerbates
social tensions. For example, the apprehension
of individuals on suspicion of collaboration or
espionage often takes place without adequate
evidence and judicial review, which may contra-
vene the principle of presumption of innocence.

Another problem is the criminal law qualifi-
cation of actions related to war crimes, sabotage
or treason. Under martial law, law enforcement
bodies may not have sufficient resources or time
to conduct a full investigation, leading to hasty
decisions and potential errors in the qualifica-
tion of actions.

The regulatory framework for the appre-
hension of persons, searches, seizure of property,
and protection of personal data requires special
attention. Violations of these norms may result
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in massive complaints and subsequent lawsuits
to the European Court of Human Rights.

In addition, martial law increases the risk
of political persecution or the use of criminal
law to suppress the opposition or abuse it by law
enforcement agencies. This creates additional
challenges for the rule of law.

Therefore, the issue of ensuring human
rights and freedoms by law enforcement bod-
ies in the context of martial law is multifaceted
and requires a clear legal framework, proper
control over the activities of law enforcement
bodies and compliance with international
standards. It is necessary to strike a balance
between the effectiveness of security measures
and the observance of human rights, which
remains an urgent task at both the national
and international levels.

Some aspects of ensuring human rights
and freedoms by law enforcement bodies in
the context of martial law have been studied
by a number of scholars, such as the following:
K. Antonov, V. Berezniak, O. Hrytenko, L. Hula,
A. Vorontsov, O. Dudorov, R. Katorkin, P. Ned-
bailo, L. Nikitenko, I. Nikolaiko, O. Pankevych,
P. Rabinovych, S. Tsyhulskyi, V. Shablystyi,
S. Shevchenko, O. Yunin and others.

The purpose of the article is to prove
the necessity of introducing independent over-
sight of law enforcement bodies during martial
law based on international experience, and to
analyse the criminal law challenges related to
ensuring human rights and freedoms under mar-
tial law.

2. Framework for ensuring human rights
and freedoms by law enforcement bodies

IHL is a key component of the system
of international law governing relations during
armed conflicts. It is a set of legal provisions
and principles that aim to limit the impact
of war on people and ensure humanity even
in the most difficult circumstances. The main
goal of THL is to protect persons not involved
in hostilities, such as civilians, medical person-
nel, and prisoners of war. An important feature
of THL is to regulate the methods and means
of warfare, prohibiting the use of certain weap-
ons and tactics that may cause excessive suffer-
ing or indiscriminate harm.

The formation of modern international
humanitarian law began in the nineteenth
century, but it developed most significantly
after the Second World War. It was then that
the Geneva Conventions of 1949 and their
Additional Protocols were adopted, which
are the basis of modern THL. Together with
the Hague Conventions, these documents
define the rules of warfare and ensure humane
treatment of victims of conflicts. In addition,
international documents such as the Universal
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Declaration of Human Rights (Universal Dec-
laration of Human Rights: adopted and pro-
claimed by Resolution 217 A (IIT) of the UN
General Assembly, 1948), the European Con-
vention on Human Rights (Convention for
the Protection of Human Rights and Funda-
mental Freedoms, 1950) and the International
Covenant on Civil and Political Rights (1966)
enshrine fundamental human rights that apply
in both peacetime and wartime. While THL
and human rights share a common goal of pro-
tecting human dignity and life, IHL is a more
specific tool in armed conflict. It not only pro-
tects rights, but also regulates hostilities, which
makes it extremely important in situations
where other legal mechanisms may not be effec-
tive. The principles of THL not only set limits
for military operations, but also create mecha-
nisms of accountability for their violation. It
should be noted that war crimes committed dur-
ing the war do not have a statute of limitations,
which allows the perpetrators to be brought to
justice even decades after the end of the conflict.

The law enforcement function of the State
is one of the main instruments for ensuring law
and order and protecting the rights of citizens.
This function covers a wide range of tasks,
including fighting crime, ensuring national
security, and protecting state sovereignty
and territorial integrity. In the context of Rus-
sia's armed aggression against Ukraine, the role
of law enforcement bodies has increased signifi-
cantly, as they not only ensure order in the rear,
but also document war crimes, demine the terri-
tories and provide assistance to victims.

Ukraine's legislation provides a framework
for law enforcement, but needs to be further
improved to meet current challenges. Nowa-
days, different law enforcement bodies operate
in Ukraine, including the prosecutor's office,
internal affairs bodies, the Security Service
of Ukraine, the Border Guard Service and oth-
ers. Their tasks are not limited to fighting crime,
but also include protecting citizens' rights, pro-
viding social support and various administra-
tive services (Berezniak, 2023).

In the context of war, Ukraine's law enforce-
ment system is adapting to new challenges. It
should be noted that Ukrainian legislation
does not contain a clear list of state institu-
tions that are law enforcement bodies. The
latter can include: prosecutor's offices; internal
affairs bodies; bodies of the Security Service
of Ukraine; military law enforcement service
in the Armed Forces of Ukraine; customs bod-
ies; state border protection bodies; penitentiary
bodies and institutions; state tax authorities;
state control and audit authorities; fishery pro-
tection bodies; state forest protection bodies;
other bodies performing law enforcement or
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law enforcement functions (according to part 1,
article 2 of the Law of Ukraine ‘On State Protec-
tion of Judicial and Law Enforcement Officers’)
(Law of Ukraine On State Protection of State
Authorities of Ukraine and Officials, 1998).

Moreover, the performance of functions by
law enforcement bodies is permanent, system-
atic and takes place throughout the existence
of objectively determined tasks facing them.
Functions are formed, implemented and devel-
oped in accordance with the tasks performed
by these units. However, the functions of law
enforcement bodies have never been defined,
and their dialectical development continues.

In the context of Russia's full-scale
armed aggression against Ukraine, the units
of the Ministry of Internal Affairs (hereinaf-
ter - the MIA of Ukraine) are forced to radi-
cally review and adapt their activities to new
challenges. These challenges cover a wide
range of tasks: from ensuring national security
and combating crime to maintaining the normal
life of the country's population. Their activ-
ities are aimed at fulfilling several important
functions: law enforcement, social and service
(Yunin, Shablystyi, Berezniak, Kuryliuk, 2023).
The subject matter of our scientific research is
law enforcement, as it plays a key role in activ-
ities, especially under martial law, including
the fight against crime, anti-terrorist opera-
tions, documentation of war crimes, as well
as demining of liberated territories and liqui-
dation of the consequences of hostilities. The
main units of the MIA, such as the National
Police of Ukraine (NPU) and the National
Guard of Ukraine (NGU), ensure law and order
and security both in the rear areas and in
the newly de-occupied territories. Their work
contributes to maintaining stability and legality
throughout Ukraine.

3. Specific features of law enforcement
bodies' activities under martial law to ensure
human rights and freedoms

Under martial law, Ukraine's law enforce-
ment bodies face a particularly challenging task
of ensuring human rights and freedoms, balanc-
ing the need to maintain law and order with
respect for the fundamental rights of citizens.
The implementation of this function is accom-
panied by a number of criminal law challenges
that require new approaches and increased effi-
ciency of the relevant structures.

In particular, martial law creates situa-
tions in which ordinary human rights protec-
tion mechanisms may be limited or revised in
accordance with the law. However, the key task
remains to ensure fundamental rights, including
the right to life, liberty and security of person
(Yunin, Shevchenko, 2023). Law enforcement
bodies control compliance with these rights, in

particular through: preventive measures: organ-
ising patrols of vulnerable areas, preventing
looting, ensuring law and order during evacu-
ation; documenting criminal offences: recording
the facts of genocide, crimes against humanity,
war crimes and crimes of aggression for further
prosecution of the perpetrators; special meas-
ures: operational work of units to prevent viola-
tions by military or civilians in the combat zone.

In addition, Ukraine's law enforcement
bodies work to ensure access to justice for all
citizens, even in wartime. This is done through
the functioning of investigative bodies: investi-
gations of war crimes, criminal offences against
peace, human security and international law
and order and other offences are carried out
with strict adherence to procedural norms;
and the rights of apprehended persons are pro-
tected: An important component is the intro-
duction of the Custody Records system, which
records every stage of apprehension and con-
trols the observance of rights in police stations;
cooperation with international institutions:
documenting war crimes in coordination
with the ICC helps bring perpetrators to jus-
tice (Order of the Ministry of Internal Affairs
of Ukraine On approval of the Instructions for
the formation and maintenance of the Custody
Records information subsystem of the informa-
tion and communication system "Information
Portal of the National Police of Ukraine", 2022).

It should be noted that law enforce-
ment bodies are actively involved in ensur-
ing the safety of internally displaced persons,
who are one of the most vulnerable categories
of the population during the war. Law enforce-
ment activities are aimed at: controlling human-
itarian corridors: ensuring the safe evacuation
of civilians from dangerous areas; responding to
cases of discrimination: preventing any manifes-
tations of discrimination or hate crimes against
IDPs.

In the current environment, countering
information aggression is an important com-
ponent, which also affects human rights. Law
enforcement bodies work actively to identify
enemy agents and saboteurs whose activities
threaten national security; combat propaganda:
identify and block disinformation campaigns
that could harm public order.

However, it should be noted that law enforce-
ment bodies can be potential violators of human
rights and freedoms, as they are authorised to
apply coercive measures, while ensuring and pro-
tecting human and civil rights and freedoms pro-
vided for by the Constitution of Ukraine. In this
case, maintaining parity relations that do not
cause criticism or complaints is a very difficult
task. Therefore, the Draft Law on Amendments
to the Criminal Code of Ukraine on Strength-
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ening the Responsibility of Law Enforcement
Officers: Draft Law of Ukraine 7657 of August
11, 2022, the explanatory note to which states
that the adoption of the draft law will strengthen
the guarantees of observance of citizens‘ rights,
as well as criminalisation of the listed illegal
actions of law enforcement agencies, having
a preventive value and will become a factor that
reduces the level of violations of citizens’ rights in
criminal proceedings (Draft Law of Ukraine on
Amendments to the Criminal Code of Ukraine
to Strengthen the Responsibility of Law Enforce-
ment Officers, 2022). However, the draft law
was withdrawn due to significant shortcomings.
In this context, it is worth paying attention to
the opinion of A. Hrytenko, who states that “if we
give a specific assessment of the need for the exist-
ence of the proposed provision in the Crimi-
nal Code of Ukraine as a special corpus delicti
of a criminal offence, then this also raises doubts,
since the existing criminal law provisions envis-
aging liability for a significant violation of human
rights and freedoms in the course of criminal pro-
ceedings are already sufficient” (Hrytenko, 2022).
In this context, it recommends exploring the pos-
sibility to strengthen disciplinary or administra-
tive liability of law enforcement bodies for rel-
evant violations that are not covered by the CC
of Ukraine. In contrast, we argue that the creation
of a separate Regulation on independent oversight
of law enforcement bodies could be a new step in
overcoming arbitrariness and ensuring transpar-
ency of law enforcement activities, in particular
under martial law. Such regulation may include:
the specifics of the functioning of a special civil-
ian oversight commission made up of represent-
atives of different social groups and legal experts
to review complaints about law enforcement
misconduct; the introduction of mechanisms for
regular audits of law enforcement actions during
martial law, including analysis of the use of force
and human rights; mandatory investigation of vio-
lations, with the commission empowered to access
internal investigations of law enforcement agen-
cies; protection of the rights of complainants
and witnesses in the complaint process to prevent
any harassment or reprisals; public reporting by
the commission on the results of investigations
and recommendations to increase transparency
and accountability of law enforcement bodies.
We believe that the introduction of independent
oversight mechanisms based on international
experience will help Ukraine strengthen control
over the activities of law enforcement bodies in
wartime. This will ensure transparency and public
trust, especially in cases of possible human rights
violations.

4. Conclusions

In the context of the full-scale armed aggres-
sion of the Russian Federation against Ukraine,
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law enforcement bodies play a key role in ensur-
ing stability, law and order and human rights.
Given the challenges of martial law, their activ-
ities cover a wide range of tasks: from fighting
crime to documenting genocide, crimes against
humanity, war crimes and crimes of aggression.
Law enforcement officers also focus on maintain-
ing the security of internally displaced persons,
preventing looting and other criminal offences,
and organising safe evacuation of the popula-
tion. In addition, the challenges of information
aggression force law enforcement to actively
counter disinformation and identify enemy
agents who pose a threat to national security.

Despite  the challenging conditions,
the NPU and NGU are working to ensure
the rule of law even in the areas of hostilities.
Meanwhile, law enforcement officers face lim-
itations in the implementation of traditional
human rights protection mechanisms, which
requires new approaches to adapting the regula-
tory framework. Maintaining a balance between
security and respect for citizens' rights remains
a major challenge and task for law enforcement
agencies.

Therefore, the effectiveness of law enforce-
ment bodies under martial law determines both
short-term stability in society and the long-
term prospects for restoring law and order
and ensuring justice.
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3ABE3IIEYEHH ITPAB I CBOBO/J1 JIIOAMHU TIPABOOXOPOHHUMUA
OPTAHAMMU ¥ KOHTEKCTI BOEHHOT'O CTAHY:
KPUMIHAJIbHO-IIPABOBI BURJIMKI

Awuoraniss. Mema. Metolo crarTi € 00IDyHTYBaHHsT HeOOXIZHOCTI 3aMPOBA/PKEHHSI HE3AIEKHOTO HATTISILY
32 JIISATIbHICTIO TIPABOOXOPOHHUX OPraHiB I1i/l YaC BOEHHOTO CTaHY Ha OCHOBI MisKHAPOTHOTO JIOCBi/Ly Ha TTi/ICTaB1
aHaJli3y KPUMIHAJILHO-TIPABOBUX BUKJIMKIB, [OB'SI3aHUX i3 3a0€311€UeHHsAM 1IPaB i CBOOO JIIOAMHK B YMOBaX
BOEHHOTO cTany. Pezymomamu. Y crarti 1oc/ipKyeTbest mpobiieMa 3abe3redeHHst IPaB i CBOOOJ JIONHHU [pa-
BOOXOPOHHMMH OPTaHAMU B YMOBAaX BOEHHOTO CTaHY, IO € KPUTUIHO BAKJIMBUAM ITMTAHHSIM /7SI Cy9acHoOi YKpa-
HM, sTKA TPOTHUCTOITH 30BHIIIHIH arpecii. AHATI3YIOTHCSI OCHOBHI BUKJIVKH, 10 BUHUKAIOTD Yy TIPOIIECi 3aXUCTY
IIpaB JIOUHM, 3 YPaxyBaHHIM 0COOJIUBOCTE (DYHKIIIOHYBAHHSI [PABOOXOPOHHUX OPraHiB Iijl Yac BOEHHUX
i, OcobmBa yBara NpUISEThCS HEOOXIAHOCTI A0TPHMAHHS MIsKHAPOIHUX CTAHAAPTIB Y cepi IpaB JHOIu-
HI T afIanTallil HalliOHAIBHOTO 3aKOHO/IABCTBA /10 HOBUX pealiil. [locaiKyeThes BB BOEHHOTO CTaHy Ha
[PABOBI TapaHTii Ta paBa TPOMaIsH, BKIOYAOUH CBOOO/Y CJIOBa, IPaBO Ha CIIPABEAIMBUIL CY/l i 3aXKCT Bil
CBaBiLIA 3 OOKY jepskaBHUX opraHiB. CTaTTsl BUCBIT/IIOE IUTaHHS e(hEKTHMBHOCTI MEXaHI3MIB KOHTPOJIIO 3a
JISUILHICTIO IPABOOXOPOHHUX OPraHiB, 30KpeMa 3ar00iraHHst BUTIAIKaM TIOPYIIEHb TIPAB JIOAMHU 3 IXHBOTO
6oky. TIpoaHasizoBaHO BaKJIMBICTb CIIBIIPALL AepPKaBK 3 MIKHAPOIHUMHU PABO3AXUCHUME OpPraHi3aIlisiMu
JUIsI MOHITOPHHTY CUTYaIlii Ta 3a6e3MeYeHHsT TIPO30POCTI IIPABOOXOPOHHOI AisbHOCTI. OKPEMO PO3TISIAEThCS
POJIb [IPABOOXOPOHHUX OPraHiB y JOKYMEHTYBAHHI Ta PO3CJITyBaHHI BOEHHUX 3JI0YMHIB, & TAKOK y 3a0e31ie-
YeHHi CIPaBEIIMBOTO TIOKapaHHA BUHHKUX 0ci6. Harosonyerhbest Ha HeoOXiAHOCTI TABMINeHH s KBasridikaril
TIPAITiBHIUKIB IPABOOXOPOHHNX OPTaHiB Y KOHTEKCTI 3aXHMCTY MPaB JIOAIHI Ta PO3BUTKY CTIEI[iaTi30BaHIX MPO-
rpaM HiZAroToBKH. Bucroeku. 3anporoHoBaHO PeKOMEH/IAIll 1010 BJIOCKOHAJICHHS MEXaHi3MiB KOHTPOJIIO,
CTBOPEHHS He3aJIe)KHIX OPTaHiB HATVIALY Ta MTOCUJIEHHS CITIBIIPAIl 3 TPOMAISTHCHKIM CYCIIJTBCTBOM. Y CTaTTi
IiIKPECITIOETHCSL, 1110 3a0e3ITeUeHHsT IIPAB JIOJNHU B YMOBAX BOEHHOTO CTaHy € KITFOUOBUM (haKTOPOM [1ist 30e-
PEKeHHS IEMOKPATHIHIX IHCTUTYTIIH 1 I0BipH TPOMAJISTH /10 Zep:KaBu. TakosK, epeKTUBHICTD [isIIBHOCTI TIpa-
BOOXOPOHHUX OPTaHiB y I1ePiojl BOEHHOTO CTaHy BU3HAYAE SIK KOPOTKOCTPOKOBY CTAGUILHICTD Y CYCILIBCTBI,
TaK i IOBFOCTPOKOBY [IEPCIIEKTUBY BiHOBJICHHSI [IPABOMOPSAKY Ta 3a0e311eUeHHs! CIIPABEINBOCTI.

Kui040Bi ci10Ba: BOEHHMIT CTaH, IPaBOOXOPOHHI OPraH¥, 30BHITITHS arpecist, KpUMiHATbHO-TIPABOBI BUKJINKH,
3aro0Iiraf st Ta MPOMITAKTHKA KPIMIHATHHIM TTPABOTIOPYIIEHHST, TTPO30PICTD MPABOOXOPOHHOI TiSTHHOCTI.
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SPECIFIC FEATURES OF INTERROGATION
DURING INVESTIGATION OF FRAUD IN THE FIELD
OF VOLUNTEER AND CHARITABLE ACTIVITIES

OR HUMANITARIAN AID

Abstract. Purpose. The purpose of the article is to highlight the problematic issues arising in
the course of preparation for interrogation in criminal proceedings concerning fraud in the field of volunteer
and charitable activities or humanitarian aid, and also to provide recommendations on the most efficient
organisation of this investigative (search) action. Results. Investigation of fraud in the field of volunteer
and charitable activities or humanitarian aid has certain specifics, due to the circumstances and mechanism
of this criminal offence. The success of criminal investigations is directly related to the professional
training of investigators, including their ability to conduct effective interrogations. Lack of specialised
knowledge and skills during interrogation can lead to incomplete or distorted information, which makes it
difficult to establish the objective truth. It is emphasised that a mandatory element of obtaining complete
and reliable testimony is the comprehensive application of organisational and preparatory measures
during interrogation. The following organisational and preparatory measures are considered: studying
the materials of criminal proceedings; determining the circle of persons to be interrogated; studying
the identity of the interrogated person; outlining the subject matter of interrogation; and drawing up
an interrogation plan. The author highlights the problematic issues arising in the course of preparing
for interrogation in proceedings concerning fraud in the field of volunteer and charitable activities or
humanitarian aid,and also provides recommendations on the most eficient organisation of this investigative
(search) action. Conclusions. It is concluded that interrogation is not just a collection of information, but
a complex psychological interaction where success depends on the investigator's ability to manipulate
facts, analyse the behaviour of the interrogated person and build effective communication. Interrogation
is the art of recognising non-verbal cues, understanding the psychological mechanisms that govern
human behaviour, and using this knowledge to obtain truthful information. The key to this investigative
((search)) action is quality training,

Key words: fraud, pre-trial investigation, criminal proceedings, volunteer and charitable activities,
humanitarian aid, interrogation, tactics, witness, victim, suspect.

1. Introduction

Investigation of fraud in the field of volunteer
and charitable activities or humanitarian aid
has certain specifics, due to the circumstances
and mechanism of this criminal offence.
The success of the investigation of criminal
offences is directly related to the professional
training of investigators, in particular their
ability to conduct effective interrogations.
Lack of specialised knowledge and skills
during interrogation can lead to incomplete or
distorted information, which makes it difficult
to establish the objective truth.

The review of studies and publications that
have contributed to the solution of this problem
reveals that the problems of interrogation have
been repeatedly considered in the scientific
works by V. Bakhin, V. Veselskyi, A. Volobuiey,
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M. Danshyn, V. Zhuravl, V. Konovalova,
V. Kuzmichov, M. Saltevskyi, R. Stepaniuk,
V. Shepitko, K. Chaplynskyi and other
scholars. However, a number of controversial
and unresolved issues remain regarding
the interrogation of wvarious categories
of persons in the investigation of fraud in
the field of volunteer and charitable activities or
humanitarian aid.

The purpose of the article is to
highlight the problematic issues arising in
the course of preparation for interrogation
in criminal proceedings concerning fraud in
the field of volunteer and charitable activities
or humanitarian aid, and also to provide
recommendations on the most efficient
organisation of this investigative (search)
action.

© D. Tytor, 2023
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2. Features of preparation and conduct
of the interrogation

It should be noted that a mandatory element
of obtaining complete and reliable testimony is
the comprehensive application of organisational
and preparatory measures during interrogation.
The most common of them are as follows:
1) study the materials of criminal proceedings;
2) determine the circle of persons subject to
interrogation and the sequence of its conduct;
3) study the identity of the interrogated person;
4) outline the subject matter of interrogation;
5) determine the time and place of interrogation;
6) select material evidence and other materials
to be presented to the interrogated person;
7) determine the technical means for recording
the interrogation; 8) study (if necessary) special
knowledge; 9) draw up an interrogation plan
(Siroukh, 2018).

Some researchers divide preparation
for interrogation into three main levels in
psychological terms: cognitive, predictive
and synthesising. The first is to study
the criminal proceedings, familiarise oneself
with operational and investigative data,
collect information about the personality
of the interrogated person, and study special
issues. The information obtained at this level
enables the interrogator to predict various
interrogation situations and use certain tactical
techniques. Preparation for interrogation is
completed at the synthesising level and includes
drawing up a plan for this procedural action
(Pavliuk, 2013).

In this context, it should be noted that
the stage of familiarisation with the criminal
case file involves the need to

— Substantive systematisation of materials
on facts, events, persons, etc;

— Identification of contradictions and gaps
in the materials under study;

— Obtaining control information that can be
used during interrogation (Panov, 2007).

At thisstage, the investigator should find out
a number of facts relevant to the investigation
and determine the specifics of the proceedings,
especially with regard to legal relations
and the specifics of the implementation
of criminal intentions. To do this, it is
necessary to get acquainted with a number
of legislative provisions regulating legal
relations in the investigated area; to determine
the manner and procedure for the emergence
of relations between entities operating in this
segment; understand which violations contain
elements of a criminal offence and under what
circumstances a civil tort can be considered. To
do this, the investigator should study the legal
literature in this field in detail, or better yet,
seek the assistance of a specialist. In addition,

the materials of the criminal proceedings
and the documents contained therein
should be carefully studied. If at the time
of the interrogation there are examination
results, it is advisable to analyse the expert
opinions and think about how they can be used
during the interrogation (Antoniuk, 2020).

During preparation for interrogation, it
is also important to study the personality
of the interrogated person. For example,
by studying the personality of the suspect,
theinvestigatorcanobtainimportantinformation
about his or her past, previous crimes, and social
environment, which allows for a more complete
picture of the crime. The study of data on
the witness and the victim will enable to predict
their behaviour and the possibility of concealing
important details that will contribute to
the establishment of the objective truth.

An important element of preparing for
interrogation is to determine the personal
interest of the person being interrogated in
certain results. In particular, it is advisable to
establish the nature of the relationship according
to the following scheme: witness — suspect,
victim — suspect, victim — witness, suspect —
another accomplice. The circumstances that are
clarified determine the further interrogation
tactics (Antoniuk, 2020). However, it is clear
that it is difficult to predict in advance what
qualities or states of mind will be required
during interrogation. However, it is always
desirable to have an idea of the characteristics
of the interrogated person, such as gender, age,
education, profession, interests, level of culture,
views, psychological qualities, and possible
emotional state at the time of interrogation.
The study of the personality of a minor always
involves an individual approach: it is necessary
to correlate the degree of importance of finding
out information about his or her identity with
obtaining possible evidential information from
him or her, its value in establishing the truth in
the case (Konovalova, 2006).

During preparation for the interrogation,
the investigator should determine the range
of circumstances in respect of which it is necessary
to obtain testimony. The information related to
the subject of interrogation may be of a special
nature, requiring familiarisation with specialised
literature, certain technological processes,
the procedure for documenting the turnover
of goods at the enterprise, the accounting
and reporting system, etc. In such cases,
the investigator may use expert advice, data
contained in expert opinions and other materials
of the criminal proceedings, and reference
materials. Information related to the subject
of interrogation may also be obtained from
operational sources (Antoniuk, 2020).
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The subject matter of interrogation is formed
by the circumstances that are part of the subject
matter of proving, as well as other circumstances
that can facilitate the comprehensive, complete,
objective conduct of criminal proceedings
and the adoption of the correct procedural decision.
The main circumstances that should be clarified
during interrogation are mainly as follows:

1) Data on the identity of the interrogated
person: marital status, health status, education,
place of work, criminal record, etc;

2) Specific actions related to the commission
of a criminal offence, under what circumstances,
motives and purpose;

3) When, where and under what
circumstances the criminal offence was
committed and in what specific ways the criminal
acts were manifested;

4) The cause of the unlawful actions
and the person's attitude to his/her actions,
their assessment;

5) Relations
and the victim;

6) The number and general characteristics
of the participants in the unlawful acts;

7) Evidence of a criminal offence;

8) Circumstances that mitigate or aggravate
liability;

9) Whether the victim met with the suspects
or their acquaintances after the commission
of the unlawful acts, etc.

The above circumstances are undoubtedly rel-
evant, however, this list is not exhaustive and is
subject to amendment. In each particular case, it
may be necessary to establish other circumstances
that are important in criminal proceedings.

During interrogation, the  priority
circumstance to be established is the event of fraud
in the field of volunteer and charitable activities
or humanitarian aid, where the place and time
of the criminal offence are essential elements.

In substantive law, the time, place, manner
and other circumstances of the act are optional
features of the objective side of the crime, they
are considered when classifying the crime
and sentencing the perpetrator. However,
in cases where they do not have criminal
law significance, they must be proved, since
without this it is impossible to establish
whether the actual act took place (Halahan,
Salikhova, 2017). Instead, it should be
emphasised that there is no clearly defined place
of commission of fraud in the field of volunteer
and charitable activities or humanitarian aid.
After all, fraudulent actions may begin in one
place and continue in another.

3. Fraud in the field of volunteering,
charity or humanitarian aid

If the criminal offence was committed in
several places, the obligation to determine

98

between the perpetrator

the place of investigation is assigned to
the prosecutor (CPC of Ukraine, Article 218,
Part 3). To do so, the investigator should enter
information about the criminal offence into
the URPI and immediately send a notice
to the prosecutor of the commencement
of the pre-trial investigation, which should
include the information necessary for
the prosecutor to make a procedural decision.
Upon receipt of the notification, the prosecutor
who supervises the observance of laws during
this pre-trial investigation determines the place
of its conduct. However, he should consider
the place where the signs of the criminal offence
were detected, the location of the suspect
or most of the witnesses, the place where
the criminal offence was completed or its
consequences occurred. A similar procedure is
provided for when there is uncertainty about
jurisdiction. The obligation to determine it
is vested in the prosecutor if the investigator
becomes aware of circumstances that may
indicate a criminal offence, the investigation
of which is not within his or her competence,
from a statement, report or other sources. After
the prosecutor's notification, the investigator
conducts the investigation until the prosecutor
determines  another  jurisdiction (CPC
of Ukraine, Article 218, Part 2). It should be
borne in mind that if it is discovered that another
investigator of the pre-trial investigation body
or an investigator of another body has already
commenced criminal proceedings in relation
to the same criminal offence, the investigator
who discovered this shall send a cover letter to
another investigator who is already conducting
a pre-trial investigation, with the materials
and information available to him/her, and shall
notify the prosecutor by sending him/her
a notice (CPC of Ukraine, Article 218, Part 4)
(Thnatchenko, 2020).

It is important to establish the exact time
of each of the unlawful acts, its duration,
systematic nature and frequency. In this regard,
the exact schedule and mode of operation
of the enterprise, institution, organisation
should bedetermined, the official documentation
should be studied in detail, written instructions
of the administration, orders, schedules, plans,
diagrams, etc. should be examined in detail.
With regard to the periodisation of a criminal
offence, it should be noted that the place and time
of the onset of negative consequences do not
always coincide with the spatial and temporal
characteristics (Bezghynskyi, 2021).

The analysis of scientific approaches
and questionnaires of employees who have
investigated fraud in the field of volunteer
and charitable activities or humanitarian aid,
suggests that in such proceedings, in addition
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to the event of a criminal offence, the following
circumstances are subject to establishing:
the identity of the suspect (guilt, motive
and intent); data on the target of the criminal
offence, the victim, and the amount of damage
caused; other circumstances.

As for the circumstances that characterise
the fraudsters, it is necessary to establish:

1) Who committed the fraud. This
group of circumstances involves establishing
the person's personal data (surname,
name, patronymic, date and place of birth
and residence), as well as his or her membership
in certain categories of persons (officials, civil
servants, previously convicted persons, etc.);

2) Whether the fraud was committed by
agroupof personsoran organised criminal group;
their personal composition and the role of each
participant and the duration of participation.
Whether all persons involved in the criminal
activity were aware of the criminal (illegal)
purpose of its activities;

3) Theform of guilt of each of the participants
in the criminal activity in general and in relation
to its individual stages;

4) The main goal and the presence of a bene-
ficial motive for the act (Toporetska, 2018).

It should be noted that the content of guilt
is determined by the ratio of its intellectual
and volitional aspects during interrogation.
In this regard, the degree to which a person
is aware of the specific features of the object
of the offence, the nature of the acts committed,
the consequences of other objective
features of the crime and legally significant
circumstances, as well as the person's
willful attitude to the consequences, shall
be established. The investigating bodies
and the court shall specifically prove to
the suspect and other parties to the criminal
proceedings what the intentional motive was,
how the criminal intent was implemented,
what the purpose of the crime was and the form
of guilt (Kovalenko, 2011).

According to the analysis of forensic
practice, fraud in the field of humanitarian aid
can be committed only in the form of direct
intent.

Moreover, in order to detect intent
to commit fraud in the actions of entities
distributing humanitarian aid, it is necessary to
ask the interrogated person about:

— Documentation on the movement
of aid and compliance with the law during its
importation and distribution;

— Documentation of the importation
and distribution process, as well as the procedure
for transferring aid to the intended recipient;

— The fact of transferring humanitarian aid
to the target recipient;

— The procedure for reporting to the relevant
organisations, etc.

It should be noted that establishing
a violation of the regulatory requirements
governing the allocation of humanitarian aid
is a key point for investigating and proving
the guilt of fraudsters.

In addition to the above-mentioned, other
circumstances of the criminal offence should also
be investigated during the interrogation, such
as the amount of damage, classifying features,
aggravating and mitigating circumstances,
grounds for termination of proceedings or
exemption from liability. However, these
circumstances are derived from the preceding
circumstances and depend on the position
of the suspect in the pre-trial investigation,
whether he or she has been previously convicted,
whether he or she acted as part of a group, etc.

The final stage of preparation for
interrogation is its planning, which involves
outlining the procedure for its conduct
and the optimal programme of actions. Proper
planning shows the investigator's ability to
be creative, to vary different behavioural
patterns, and to predict the position
of the interrogated person [2]. According to
I. V. Siroukh, the shortcoming of the work
of most investigators is the neglect of drawing
up a written interrogation plan, replacing it
with an imaginary scheme. The investigation
is characterised by increased complexity,
so conducting ill-considered interrogations
will be ineffective. When drawing up
an interrogation plan, the investigator should
focus on the completeness, accuracy of wording
and sequence of questions to be clarified,
as well as the availability and procedure
for presenting material evidence. The use
of a system of tactical techniques also helps to
obtain truthful testimony during interrogation
(Siroukh, 2018).

The interrogation plan should outline
the data that the investigator should have
at the beginning of the interrogation:
the regulations governing the procedure for
conducting transactions; what the violation
of rights is; which actions were legal and which
were illegal; the nature of the illegal actions
and the persons involved; the place and time
ofthefraud;thecharacteristicsofthe personbeing
interrogated, his or her position and procedural
status, and the relationship with other
participants in the criminal proceedings;
availability of evidence in the criminal
proceedings and the possibility of their use;
the presence of contradictions and tactics to
eliminate them during interrogation, etc. The
investigator needs to determine the maximum
scope of circumstances to be established and set
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them out in detail in the interrogation plan with
a mandatory indication of the tactics to be used
(Antoniuk, 2020).

4. Conclusions

Therefore, interrogation is not just
a collection of information, but a complex
psychological interaction where success depends
on the investigator's ability to manipulate
facts, analyse the behaviour of the interrogated
person and build effective communication.
Interrogation is the art of recognising non-
verbal cues, understanding the psychological
mechanisms that govern human behaviour,
and using this knowledge to obtain truthful
information. The key to this investigative
((search)) action is effective training.
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OCOBJIUBOCTIMTPOBEAEHHA NOMUTY HIJ] YAC PO3CJIITY BAHHA
IMAXPANUCTBA Y COEPI BOJIOHTEPCbKOI TA BJIATOJAIMHOI
AIAJIBHOCTI ABO IT'YMAHITAPHOI 1IOIIOMOTH

MerToto cTarTi € BUCBIT/IEHHST TPOOJIEMHUX TIUTAHb, [0 BUHUKAIOTD ITijl YaC MiATOTOBKU JIO JOMUTY
y KPUMiHAJIBHIUX TPOBA/KEHHAX MIOAONTaXpaiicTBa ¥ cepi BOJTOHTEPCHKOI Ta GJIaroiitHoi MistmbHOCTI
a00 IyMaHITapHOI JI0IIOMOTH, & TAKOK HAJaHHs PEKOMEHAIN 11010 HallbLIbIn eeKTUBHOI OpraHizairii
HpoBeAeHH s i€l c1iayoi (posurykoBoi) ail. PosciigyBanms maxpaiictsa y cdepi BoJIoHTepChKOi Ta bJa-
TOAIMAHOI AisIbHOCTI a00 I'yMaHITapHOI AOIOMOTH BiIPI3HIEThCS TIEBHOIO creludikon, 06yMOBIEHOIO
00CTaBUHAMY Ta MEXaHI3MOM BUMHEHHS I[[bOTO KPUMIHAJIBHOTO IIPABOIOPYIIEHHS. YCIIX PO3CJIiyBaH-
HS KPUMIHAIBHUX MIPABOMOPYIIEHD Ge3M0cepepHbo OB sI3aluii i3 mpodeciiiHo0 MAr0TOBKOIO CIIiUNX,
30KpeMa iX BMiHHSIM ITPOBOIUTH e(DeKTHBHI JOMUTH. BicyTHICTD cTIetiaapbHNX 3HAHb Ta HABUYOK TTi[T 9ac
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JIOTIATY MO’KE MPU3BECTH [0 OTPUMAHHS HEMOBHOI ab0 CIIOTBOPEHOI iH(pOpMAaILii, 0 YCKIaAHIOE BCTa-
HOBJIeHHs1 00’eKTHBHOI icTiHu. HaroJiomeno, 1o 0608’ I3KOBUM eJIEMEHTOM OTPUMAHHSI OBHUX i 10CTO-
BIPHUX [I0Ka3aHb € BceOIUHEe 3aCTOCYBAHHS OPraHi3al[iiiHO- I ATOTOBYKX 3aXO/iB [IPH [IPOBE/ICHHI JOTHUTY.
PosrasgnyTo Taki opramisaiiitHo-miiroToB4i 3aX0/H, SK: BUBUEHHST MaTepiasliB KPUMiHAJIBHOTO TPOBA-
JUKEHHST; BUBHAYEHHST KOJIa 0Ci0, SIKi MiJUISTAioTh JAOMUTY; BUBYEHHS 0COOK JOTMUTYBAHOTO; OKPECIEHHST
[peMeTa JIOMUTY; CKIaIaHHs [IaHy A0nuTy. BUCBiT/IeHO POOJIeMHI IIUTaHHS, 1[0 BUHUKAIOTH I1i]] 4ac
MIATOTOBKM JI0 IOTIUTY Y POBa/UKEHHSX MO/I0 TaxpaiicTBa y cepi BOJTOHTEPCHKOT Ta GIaroliiHoOi Aisib-
HOCTI 200 ryMaHITapHOI Z0IIOMOTH, & TAKOK HaJaHO PEKOMEH/IAIil 1100 Haiibiibil eeKTUBHOI opraHi-
3ailii mpoBeeH st i€l cuiguol (po3urykoBoi) ail. 3pobieH0 BUCHOBOK, 110 JIOIUT — 1i¢ He IPOCTO 36ip
indopMmaltii, a CKJIaiHa TICUXOJIOTIYHA B3AEMOIis, /Ie YCIIX 3aI€KUTh BiJl BMIHHS CJIi[90TO MaHIITyJII0Ba-
TH (haKTaMHU, AHATIZYBATH TOBEIIHKY AOMATYBAHOTO Ta OyayBatn edeKTHBHY KoMyHiKaiio. Jonut — 1e
MUCTELTBO PO3II3HABATH HeBepOAIbHI CUTHAJIU, PO3YMITH TICUXOJIONUHI MEXaHI3MU, 10 KEPYIOTh [OBe-
JIHKOIO JIIO/INHMU, i BUKOPUCTOBYBATH I1i 3HAHHS /IS OTPUMAHHS TIPaBAMBOI iHGopMartii. 3anmopyKoio ITi€ei
cTigoi (Po3IIyKOBOi) il € SKiCHA MATOTOBKA.

KuouoBi cioBa: maxpaiicTso, 10Cy/10Be PO3CJIi/lyBaHHs, KDUMiHAIbHE TPOBA/KEHHS, BOJOHTEPChKA
Ta Giaroiiiina AisIbHiCTh, TYMaHiTapHa J0TIOMOTa, IOMHT, TAKTUYHUI TPUIOM, CBIIOK, TOTEPITLIMH, /-
03pIOBaHUI.
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