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GENERAL PROCEDURE FOR CERTIFYING A WILL
UNDER NOTARIAL LEGISLATION OF UKRAINE:
JUDICIAL AND NOTARIAL PRACTICE

Abstract. Purpose. The purpose of the article is to disclose the procedure for certifying wills under
the notarial legislation of Ukraine. Results. The scientific article considers thoroughly the procedure for
certifying wills in the notarial procedure of Ukraine. In particular, the key actors involved in the will
certification procedure are identified: a testator, a notary or other persons authorised to certify a will
in accordance with the current legislation of Ukraine. The author emphasises that the procedure for
certifying a will in Ukraine is regulated by domestic legislation, including the Civil Code of Ukraine,
the Law of Ukraine ‘On Notaries’ and other specialised legal regulations. In case of presence of a foreign
element in inheritance relations, the Law of Ukraine ‘On International Private Law,’ as well asinternational
treaties of Ukraine regulating inheritance issues, shall be applied. The article focuses on the procedure for
certifying the wills of Ukrainian citizens residing in the temporarily occupied territories. It is noted that
such wills may be certified exclusively by public or private notaries, as well as other persons authorised
by law, only in the territory controlled by the Government of Ukraine. The author emphasises that it is
inadmissible to certify wills by bodies or persons whose activities are contrary to Ukrainian legislation.
Wills certified by such entities are declared invalid from the moment of their conclusion, and the legal
effects arising from such invalidity are clearly defined by law, in particular, they are not recognised as
valid and do not create relevant legal effects for the persons specified in such wills. Conclusions. It is
concluded that in the course of implementation of these rights, the inheritance legislation of Ukraine has
specific features which distinguish the relations on making and certifying a will, amending or cancelling
a will, from the relations which arise after the death of a testator and are inheritance relations. The author
emphasises the importance of compliance with the legal requirements to the procedure of will certification
to ensure their legal validity, as well as to guarantee proper protection of inheritance rights of citizens
both in peacetime and in conflict or occupation situations which create additional legal challenges for
the exercise of inheritance rights.

Key words: notarial procedure, protection of human rights, inheritance, inheritance relations, will,
notary.

1. Introduction

During life, a person, a citizen, is granted
a number of rights in the field of civil law. One
of these rights is the right to make and certify
a will, as well as the right to amend or cancel
awill. According to legal literature, the exercise
of the right to make a will is not as widespread
in Ukraine as it is abroad (Karmaza, 2007). In
addition, it suggests that the very procedure for
making a will, its form, and the procedure for
calling heirs to inheritance by law differ signifi-
cantly in the states (Pitsyk, 2020).

The topic of inheritance or certification
of legal deeds — wills — is not new to jurispru-
dence. It has been the subject of research by many
scholars, such as: V. Barankova, M. Bondarieva,
M. Diakovych, Y. Zaika, O. Karmaza, V. Kysil,

© Ya. Osmak,2023

O. Kukharev, H. Lutska, M. Mykhailiv, O. Peche-
nyi, Kh. Pitsyk, S. Rabovska, Z. Romovska,
I. Spaso- Fatieieva, Ye. Kharytonov, T. Fedorenko,
S. Fursa, Ye. Fursa and other Ukrainian scholars.
In addition, due to the occupation of the territo-
ries of Ukraine, the issue of protection of Ukrain-
ian citizens living in the temporarily occupied
territories who wish to certify a will, etc. is not
sufficiently covered.

The purpose of the article is to disclose
the procedure for certifying wills under
the notarial legislation of Ukraine.

2. Certification of a will under the notarial
legislation of Ukraine

Pursuant to Article 1233 of the Civil Code
of Ukraine (hereinafter - the Civil Code), a will
is a personal order of an individual in the event

5
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of his or her death. An individual with full civil
capacity has the right to make a will. The right
to make a will is exercised personally. Making
a will through a representative is not allowed
(Article 1234 of the Civil Code) (Civil Code
of Ukraine, 2003).

In general, relations regarding the certi-
fication of a will are regulated by the legis-
lation of Ukraine, namely: the Constitution
of Ukraine, the Civil Code of Ukraine, the laws
of Ukraine: ‘On Notaries, ‘On International
Private Law,” applicable international trea-
ties of Ukraine, as well as by-laws of Ukraine:
the Procedure for Certifying Wills and Pow-
ers of Attorney Equated to Notarised Ones,
approved by Resolution of the Cabinet of Min-
isters of Ukraine No. 419 dated 15.06.1994, Pro-
cedure for performing notarial deeds by notaries
of Ukraine, approved by Order of the Ministry
of Justice of Ukraine No. 296/5 of 22.02.2012,
Procedure for performing notarial deeds by offi-
cials of local self-government bodies, approved
by Order of the Ministry of Justice of Ukraine
No. 3306/5 of 11.11.2011 (Official web portal
of the Parliament of Ukraine, 2024).

It should be noted that specific features
of certifying the wills of Ukrainian citizens
residing in the temporarily occupied territories
of Ukraine include the provisions of the Law
of Ukraine ‘On ensuring the rights and free-
doms of citizens and the legal regime in the tem-
porarily occupied territory of Ukraine,” which
provides that a special legal regime for crossing
the administrative border and the line of con-
tact between the temporarily occupied territory
and other territory of Ukraine, and for making
legal deeds, applies in the temporarily occupied
territory for the period of validity of this Law.
In other words, the certification of a will as
alegal deed has specific features due to the legal
regime of the temporarily occupied territory
of Ukraine (Article 4 of this Law). Moreover,
Article 5 of this Law stipulates that the particu-
larities of exercising other rights and freedoms
of the civilian population and making transac-
tions in the temporarily occupied territory are
determined by this and other laws of Ukraine.
Therefore, according to Article 11 of this Law,
in the temporarily occupied territory, any legal
deed regarding real estate, including land plots,
made in violation of the requirements of this
Law, other laws of Ukraine, is considered inva-
lid from the moment of its execution and does
not cause legal effects, except for those related
to its invalidity.

Therefore, the certification of wills
of Ukrainian citizens residing in the tempo-
rarily occupied territories may be exercised
by public or private notaries, as well as other
persons authorised by law, only in the territory

6

of Ukraine. It is inadmissible to certify wills by
bodies or persons whose activities are contrary
to Ukrainian legislation. Such legal deeds —
wills — are invalid from the moment of such legal
deed are made and entail the legal effects arising
from such invalidity.

It should also be noted that the legal regime
of martial law, which was introduced in Ukraine
in February 2022, also entails certain specifics
for the category of citizens defined in the Law
of Ukraine ‘On the legal regime of martial law’.
Therefore, the relevant amendments have been
made to implement the provisions of the law.
Under martial law, in the absence of access to
the Inheritance Register, notarisation of a will,
amendments thereto and its cancellation are
carried out without the use of this register with
the subsequent entry of relevant information
into it within five business days from the date
of restoration of such access (Procedure for per-
forming notarial acts by notaries of Ukraine,
approved by Order of the Ministry of Justice
of Ukraine No. 296/5 of 22 February 2012).
Under martial law, the wills of servicemen
of the Armed Forces, other military formations
formed in accordance with the laws of Ukraine,
as well as employees of law enforcement (spe-
cial) bodies and civil protection bodies involved
in measures to ensure national security
and defence, repulse and deter armed aggression
by a foreign state, can be certified by the com-
mander (chief) of these formations (bodies) or
another person authorised by such commander
(chief) with further sending such wills through
the General Staff of the Armed Forces, the Min-
istry of Defence, the relevant law enforcement
(special) or other body to the Ministry of Jus-
tice or its territorial body to ensure their reg-
istration by notaries in the Unified Register
of Powers of Attorney, the Inheritance Regis-
ter. Commanders (chiefs) of these formations
(bodies, institutions) or another person author-
ised by such a commander (chief) certify pow-
ers of attorney and wills in accordance with
the Procedure for certifying wills and powers
of attorney equated to notarised ones, approved
by Resolution of the Cabinet of Ministers
of Ukraine No. 419 of 15 June 1994 (Resolu-
tion of the Cabinet of Ministers of Ukraine No.
164 of 28 February 2022 ‘Some issues of notary
during martial law’). In addition, Resolution
of the Cabinet of Ministers of Ukraine No. 164
of 28 February 2022 ‘Some issues of notary dur-
ing martial law’ stipulates that during martial
law and within one month from the date of its
termination or cancellation, notarial acts shall
be performed with due regard to the follow-
ing specific features (prohibitions): 1) incom-
plete notarial acts at the request of a person
associated with the aggressor state, as defined
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by the Resolution of the Cabinet of Ministers
of Ukraine No. 187 of 3 March 2022 ‘On ensur-
ing the protection of national interests in future
claims of the State of Ukraine in connection
with the military aggression of the Russian Fed-
eration,” shall be suspended. If such a person
applies for a notarial act, the notary shall refuse
to perform it.

That is, russian citizens do not have the right
to inherit by will in Ukraine. They do not have
the right to draw up a will with a Ukrainian
notary.

As already mentioned, relations regarding
wills are regulated by the international trea-
ties of Ukraine in force. For example, pursuant
to Article 39 of the Treaty between Ukraine
and the Republic of Poland on legal assistance
and legal relations in civil and criminal mat-
ters, the ability to make or revoke a will, as
well as the legal effects of defects in the expres-
sion of will, are determined by the legislation
of the Contracting Party the testator was a citi-
zen of at the time of making or revoking the will.
The method of making or revoking a will is
determined by the law of the Contracting Party
the testator was a citizen of at the time of making
or revoking the will. However, compliance with
the law of the Contracting Party in the territory
thereof the will was made or revoked is sufficient.

In other words, Ukraine's international
bilateral treaties in force generally contain con-
flict-of-laws provisions and determine the law
of the state that will govern relations regarding
the form of a will, the procedure for drafting,
signing, amending or cancelling a will.

It should also be noted that the conflict
of provisions of international private law exist.
According to Article 72 of the Law of Ukraine
‘On International Private Law,” a person's abil-
ity to make and cancel a will, as well as the form
of the will and the act of its cancellation, are
regulated by the law of the state in which
the testator had permanent residence at the time
of the act or at the time of death. A will or an act
of revocation cannot be declared invalid due to
non-compliance with the form if the latter meets
the requirements of the law of the place of mak-
ing the will or the law of citizenship or the law
of the testator's habitual residence at the time
of making the act or at the time of death, as well
as the law of the state in which the real estate
is located.

Therefore, wills of Ukrainian citizens are
certified only on the territory of Ukraine by
notaries or officials specified in the law, in
the manner prescribed by the national legisla-
tion of Ukraine, unless otherwise provided by
an international treaty of Ukraine in force.

It should be noted that we support the schol-
ars that although the relations regarding the cer-

tification of a will are private law relations like
inheritance relations, such relations are not
inheritance relations by their nature and con-
tent that arise after the death of the testator.

Pursuant to Article 56 of the Law of Ukraine
‘On Notaries,” notaries or officials performing
notarial acts certify wills of legally capable indi-
viduals drawn up in accordance with the require-
ments of Ukrainian legislation and personally
submitted by them to a notary or an official
performing notarial acts, and ensure state reg-
istration of wills in the Inheritance Register
in accordance with the procedure approved by
the Cabinet of Ministers of Ukraine. It is not
allowed to certify a will through a representa-
tive, as well as one will on behalf of several per-
sons. When certifying a will, the testator is not
required to submit evidence confirming his or
her right to the property to be bequeathed.

That is: 1) a will is certified in a notarial
proceeding or by way of procedural actions
by officials performing actions equivalent to
notarial acts; 2) the mandatory participants in
the certification of a will are a legally capable
person (the testator) and a notary or an offi-
cial who performs acts equivalent to notarial
acts; 3) the will is drawn up in accordance with
the requirements of Ukrainian law; 4) the will
is made personally by the testator; 5) several
testators are not entitled to sign one joint will,
except in cases where, for example, a spousal
will is concluded; 6) a will shall not be made
through a representative; 7) a will shall be reg-
istered in the Inheritance Register; 8) a testator
has the right to amend or cancel a will.

According to Articles 1235, 1236, 1237,
1240, 1242, 1244, 1246, 1254, 1286 of the Civil
Code, a testator is endowed with an array
of rights. These are:

1) He/she has the right to appoint one or
more individuals as his/her heirs, regardless
of whether he/she has family or kinship rela-
tions with these individuals, as well as other
participants in civil relations;

2) He/she has the right to deprive any per-
son from among the heirs by law of the right to
inherit without giving any reason. In this case,
this person cannot obtain the right to inherit
(but he/she has no right to deprive persons
entitled to a compulsory share in the inher-
itance of the right to inherit);

3) He/she has the right to cover in his/her
will the rights and obligations that he/she has
at the time of making the will, as well as those
rights and obligations that may be assigned to
him/her in the future;

4) He/she has the right to make a will
regarding all or part of the inheritance;

5) He/she has the right to make a testamen-
tary refusal in a will;
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6) He/she has the right to oblige the heir to
perform certain non-property actions, in par-
ticular, to dispose of personal papers, determine
the place and form of the burial ritual,

7) He/she has the right to oblige the heir
to perform certain actions aimed at achieving
a socially useful goal;

8) He/she has the right to condition
the right to inheritance of the person appointed
in the will on the existence of certain condi-
tions, whether related or not to his/her behav-
iour (presence of other heirs, residence in a cer-
tain place, birth of a child, education, etc;)

9) He/she has the right to appoint another
heir in case the heir named in the will dies
before the opening of the inheritance, does not
accept or refuses to accept the inheritance, or
is disqualified from inheritance, as well as in
the absence of conditions specified in the will;

10) He/she has the right to establish in his/
her will a servitude in respect of a land plot,
other natural resources or other immovable
property to meet the needs of other persons;

11) He/she has the right to make a new will
at any time. Each new will cancels the previ-
ous one and does not restore the will made by
the testator before it;

12) He/she has the right to amend the will
at any time;

13) He/she is given the right to appoint
an executor of the will.

According to Article 1236 of the Civil Code,
the validity of a will regarding the composition
of the inheritance is established at the time
of commencement of the inheritance.

Requirements to the content and form
of a will are set out in Ukrainian law. For exam-
ple, according to Article 1247 of the Civil
Code, a will shall be made in writing, indicating
the place and time of its execution. In addition,
civil law scholars emphasise that foreign leg-
islation provides for other forms of wills, such
as oral or electronic wills, which may be intro-
duced in Ukraine. For example, France provides
for a handwritten will (Article 970 of the Civil
Code of France), Switzerland for a handwrit-
ten will (Article 505 of the Swiss Civil Code);
a will in the form of a public act is valid in Ger-
many (paragraphs 2232-2233 of the Civil Code
of Germany); an oral will in Poland (Article 952
of the Civil Code of Poland); a secret will in
Japan (Article 970 of the Civil Code of Japan),
ete.

3. Specifics of certifying a will in connec-
tion with the temporary occupation of the ter-
ritories of Ukraine

In our opinion, given the social relations
that have arisen in Ukraine in connection with
the temporary occupation of the territories
of Ukraine, the provisions on the form of a will
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may be improved in terms of concluding oral
wills and wills in electronic form.

Another condition for the validity of a will
is its certification as a handwritten will or a will
written by a computer (printed will). Thus,
according to Article 1248 of the Civil Code,
a notary certifies a will written by the testator
in his/her own hand or with the help of gener-
ally accepted technical means. At the request
of the person, the notary may record the will in
his or her own words or with the help of generally
accepted technical means. In this case, the will
shall be read aloud by the testator and signed
by him or her. If the testator is unable to read
the will himself or herself due to physical disa-
bilities, the will shall be certified in the presence
of witnesses (Article 1253 of the Code).

In this regard, it should be noted that we
support scholars in amending the Civil Code
and providing for an electronic form of a will
that can be signed by the testator using an elec-
tronic key and sent to a notary for certification
and state registration.

It should be emphasised that the Resolution
of the Supreme Court composed of the panel
of judges of the Second Judicial Chamber
of the Civil Court of Cassation dated 22 January
2020 in case No. 674/461/16-11 (proceedings
No. 61-34764c818) concluded that “a signature
is a mandatory requisite of a legal deed made
in writing. The signature confirms the inten-
tions and will and records the expression of will
of the party(ies) to the deed, ensures their iden-
tification and the integrity of the document
in which the deed is embodied. As a result,
the legal deed is signed by the party(ies) or
authorised persons. The main, fundamental
content of a will is the appointment of heirs
under the will and the determination of the fate
of property (movable and immovable) that
will be in the testator's ownership at the time
of his/her death” (Resolution of the Supreme
Court in the composition of the panel of judges
of the Second Judicial Chamber of the Civil
Court of Cassation, 2020).

It is worth noting that the scientific
and practical analysis of the inheritance leg-
islation of Ukraine enables to distinguish
the following types of wills: personal will
(Articles 1234, 1247 of the Civil Code):
a personal will signed personally by the testa-
tor (Article 1248 of the Civil Code), a personal
will signed in front of witnesses (Article 1253
of the Civil Code), a personal will written by
a notary in the words of the testator; a secret
will (Article 1249 of the Civil Code); a spousal
will (Article 1243 of the Civil Code); a will with
a condition (Article 1242 of the Civil Code).

For example, Article 1249 of the Civil Code
provides for the notarisation of secret wills,
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namely a will that is notarised without familiar-
isation with its contents, in the following man-
ner: the person who has made the secret will
submits it in a sealed envelope to the notary.
The envelope shall have the testator's signature
on it. The notary shall affix his or her certifica-
tion inscription to the envelope, seal it and, in
the presence of the testator, place it in another
envelope and seal it.

The Civil Code enshrines the principle
of secrecy of a will (Article 1255 of the Civil
Code), which provides that a notary, other offi-
cial, official who certifies a will, witnesses, as
well as an individual who signs a will instead
of the testator, are not entitled to disclose infor-
mation about the fact of making a will, its con-
tent, cancellation or amendment of a will before
the commencement of the inheritance.

It should also be noted that a will is a civil
law agreement (deed), whereas a notary's certi-
fication endorsement is a notarial deed.

The Civil Code provides for conditions
under which a will is void. Thus, pursuant to
Article 1257 of the Civil Code, a will drawn
up by a person who did not have the right to
do so, as well as a will drawn up in violation
of the requirements for its form and certifi-
cation, is void. At the request of an interested
person, the court will invalidate a will if it is
established that the testator's will has not been
expressed freely and is not consistent with his
or her will. The invalidity of a separate order
contained in a will does not entail the invalidity
of another part of the will. In case of invalidity
of a will, the heir who was deprived of the right
to inherit under this will shall be entitled to
inheritance by law on general grounds.

It should also be noted that we agree
with the court practice that the presumption
of validity of a legal deed means that the deed
is considered valid, that is, the deed that gives
rise to the acquisition, modification or ter-
mination of civil rights and obligations, until
this presumption is rebutted. Thus, until
the presumption of validity of a transaction
is rebutted, all rights acquired by the parties
under it may be freely exercised and the obli-
gations created are subject to fulfilment. The
presumption of the validity of a transaction is
rebutted in the following cases: when the inva-
lidity of a legal deed is directly established by
law (i.e., its voidance); if it is declared invalid
by a court, that is, there is a court decision that
has entered into force (i.e., the disputed deed is
declared invalid by a court). The right to make
a will may be exercised throughout a person's
life and includes both the right to make a will
or several wills and the right to amend or can-
cel them. All of the above powers of the testator,
together with the means of their legal protec-

tion and defence, are the exercise of the freedom
of will, which is a principle of inheritance law.
Freedom of testament covers the personal exer-
cise by the testator of the right to make a will
by means of a free expression of will, which,
being duly expressed, is subject to legal protec-
tion even after the testator's death. Freedom
of testament as a principle of inheritance law
includes, among other elements, the need to
respect the testator's will and the obligation to
fulfil it. Classifying a will as void for the reasons
of an expanded understanding of the require-
ments to the form and procedure for its certifi-
cation, as mentioned in part one of Article 1257
of the Civil Code of Ukraine, would violate
the principle of freedom of will. In the absence
of defects in the testator's will and expression
of will when drafting and certifying a will, clas-
sification of the latter as void on the grounds not
expressly provided for either in this article or in
the provisions of Chapter 85 of the Civil Code
in general, essentially cancels the testator's free
will without the possibility to express his/her
will by drafting another will in connection with
his/her death. Only if the testator has physical
disabilities that prevent him or her from read-
ing the will, the will should be certified only in
the presence of witnesses. In this case, failure
to comply with such a requirement regarding
the procedure for certifying a will in accordance
with part one of Article 1257 of the Civil Code
of Ukraine results in the voidance of the will
(Resolution of the Supreme Court in case No.
461,/2565,/20 of 20 July 2022).

4. Conclusions

Ukrainian civil law in general and inher-
itance law in particular contains provisions
under which persons (citizens of Ukraine, for-
eigners or stateless persons) in Ukraine, having
full civil capacity, unless otherwise provided
by the national legislation of Ukraine, have
the right to exercise their indisputable right in
the notarial process, namely to draw up and cer-
tify a will, amend it, cancel it (to be a testator)
or inherit an inheritance by will (to be an heir).

The certification of wills of Ukrainian cit-
izens residing in the temporarily occupied ter-
ritories may be exercised by public or private
notaries, as well as other persons authorised by
law, only in the territory of Ukraine. It is inad-
missible to certify wills by bodies or persons
whose activities are contrary to Ukrainian leg-
islation. Such legal deeds — wills — are invalid
from the moment of such legal deed are made
and entail the legal effects arising from such
invalidity.

In the course of implementation of these
rights, the inheritance legislation of Ukraine
has specific features which distinguish the rela-
tions on making and certifying a will, amending

9
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or cancelling a will, from the relations which
arise after the death of a testator and are inher-
itance relations.

We support researchers
the forms of wills in Ukraine.

in expanding
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3ATAJIbHUI IOPAIOK INOCBITYEHHSA 3AITOBITY 3A HOTAPIAJIDHAM
3AKOHOJABCTBOM YKPAIHU: CY10BA TA HOTAPIAJIbHA ITPAKTUKHU

Anxorauis. Mema. MeToo cTarTi € PO3KPUTTS TIOPS/IKY MOCBIYEHHS 3alOBITIB 32 HOTApiaJlbHUM
3aKOHO/IABCTBOM YKpainu. Pe3yasmamu. B HayKoBiii cTaTTi IeTalbHO PO3TIISTHYTO TIOPSIIOK TIOCBiTYeH-
H$l 3alI0BITIB y HOTapiaJbHOMY Ipolieci Ykpainu. 30KpeMa, BU3HAUeHO KJII0UOBKX Cy0'eKTiB, sSKi GepyTh
YYaCTh y TPOIEAYPI MOCBIAUEHHS 3aI0BITY: 1l 3all0Bifay, HoTapiyc abo iHiI ocobu, YIIOBHOBAKEHI HA
TIOCBI/TYEHHST 3ATIOBITY Bi/ITIOBI/THO /10 YMHHOTO 3aKOHO/IABCTBA YKPAiHN. ABTODP HATOJIOINIYE, IO TIPOIIETY-
pa TIOCBiMeHHS 3aMOBITY Ha TePUTOPil YKPAiHU PETYIIOETHCS BHYTPINIHIM 3aKOHOABCTBOM, BKITIOUAIOYH
[luBinbHuii Kozexe Ykpainu, 3akon Ykpainu «IIpo norapiaT» Ta iHii crerianizoBani HOpMaTHBHO-TIPa-
BOBi aKTH. Y pa3i HATBHOCTI iHO3eMHOTO eJIeMeHTa Y CIIa[KOBUX BiJITHOCHHAX 3aCTOCOBYEThCS 3aKOH YKpa-
ian «IIpo MizkHapomHe MpUBaTHE MPaBO», a TAKOX Mi’KHAPOHI OTOBOPH YKPAiHU, IO PeriaMeHTyIOTh
nuTaHHs cragkyBants. OcobauBY yBary B CTaTTi IIPUILIEHO MOPSKY MOCBIIYEHHS 3alI0BITIB TPOMAJISTH
VYkpainn, sKi mepeGyBaioTh Ha THMYaCOBO OKYIOBAHNX TEPUTOPIsIX. 3a3HAYEHO, [0 TaKi 3aTI0BITH MOXKYTh
MOCBIZYYBATUCH BUKJTIOUHO JIEPKABHUME UM PUBATHUMHU HOTapiycaMu, a TAaKOXK iHIIUMU YITOBHOBaKe-
HUMU 3aKOHOM 0COOaMU JIMIIIE HA TEPUTOPIi, MAKOHTPOJIbHIN ypsiny Ykpainu. HarosomieHo Ha Herpu-
MYCTUMOCTI TIOCBIZIYEHHsI 3aIOBITIB OpPraHaMK YM 0COGAMH, MisJIbHICTh SIKMX CYTIEPEYNTh YKPAiHChKOMY
3aKOHOJ[ABCTBY. 3aMOBITH, TOCBITYeH] TAKIME CY0'€KTaMH, BUSHAIOTHCS HEIHICHIMEI 3 MOMEHTY iX yKJia-
JIeHH4, a IOPUINYHI HACJIIKHU, 1110 BUIJIUBAIOTH 13 TaKOl HEAINCHOCTI, 4iTKO BU3HAYEHI 3aKOHOM, 30Kpe-
Ma, He BU3HAIOTHCSI YMHHUMHE 1 HE CTBOPIOIOTH BIAIOBIAHKUX MPABOBUX HACJIIKIB J7ist 0Ci0, 3a3HAYEHUX
y TaKux 3anositax. Bucroexu. 3pobjeHo BUCHOBOK, 110 CITaIKOBE 3aKOHOIABCTBA YKPaTHU TP peasiza-
i [UX 1paB Mae 0COOMMBOCTI, AKi BIZPI3HAIOTh BiHOCHHH TO0 CKJIAACHHA Ta TOCBIAUEHHST 3aII0BITY,
BHECEHHS /IO 3aIIOBITY 3MiH UM CKAacyBaHHS 3allOBITY, BiJl BiIHOCKH, SIKi BUHUKAIOTH I1iCJIS CMEPTi 3a110-
Biflava i € CIaIKOBIMU BiTHOCHHAMH. ABTOP ITi/IKPECITIOE BAsKINBICTH JOTPUMAHHS 3aKOHO/IAaBUNX BUMOT
IO TIPOTIEYPH TIOCBIMYEHHSI 3aIIOBITIB A1 3a0e3IeYeH s IX IPaBoBol AICHOCTI, a TAKOK TapaHTyBaHHI
HaJIEXKHOTO 3aXMCTY CHAJIKOBUX [TPAB IPOMA/IAH SIK B YMOBAX MUPHOTO Yacy, Tak i B yMOBaX KOH(JIIKTHUX
YW OKYTIAIIIHUX CUTYAILiH, SIKi CTBOPIOIOTH JI0/IATKOBI MPABOBI BUKJIMKY JIJIST peasi3ailil CITaZkoOBIX MPaB.

KimouoBi cioBa: HoTapiaabHuil mpoiec, 3aXUCT TIPaB JIOAUHE, CIAJKyBaHHs, CIIaJKOBI BiIHOCUHU,
3aI10BiT, HOTapiyc.
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CIVILIAN FIREARMS CIRCULATION
AS AFOCUS OF PUBLIC POLICY AND AN OBJECT
OF ADMINISTRATIVE AND LEGAL STUDY

Abstract. Purpose. The purpose of the article is to reveal the civilian firearms circulation as a focus
of public policy and an object of the administrative and legal study. Results. The article reveals the concept
of civilian firearms as technical and structurally specialised means of destruction which are permitted
for circulation among individuals in accordance with the procedure established by law, which do not
belong to the category of combat or special firearms, and are used for legitimate purposes of self-defence,
hunting, sports activities, collecting or in cultural and artistic practices. Civilian firearms circulation
is defined as a focus of public policy, which is a holistic, systematic and organised activity of the State
aimed at regulating, controlling, developing and ensuring the safe operation of all stages of the life cycle
of firearms allowed for possession by civilians, including their production, acquisition, storage, carrying,
transportation, transfer, use, disposal and other forms of movement or change of legal status. It is
determined that civilian firearms circulation, as a focus of public policy, is formed with due regard for
national interests, constitutional rights of citizens to security and self-defence, current challenges (armed
conflict, crime, terrorist threats), and the social context, with a view to achieving a balance between
individual freedom, public security and stability of the constitutional order. It is revealed that civilian
firearms circulation as an object of administrative and legal study is a system of public relations arising
in the course of regulatory, licensing, supervisory, control and preventive and law enforcement activities
of public administration bodies with regard to the lawful application of ownership rights in relation to
civilian firearms. Conclusions. It is determined that, as an object of administrative and legal science, civilian
firearms circulation covers the study of public administration mechanisms, legal status of actors, specific
features of liability for offences in the field of firearms circulation, and the effectiveness of administrative
and legal means of ensuring a balance between the citizen's right to security and the interests of national
security. It is noted that civilian firearms circulation in the context of a full-scale invasion in Ukraine is
of particular importance for the exercise of the constitutional right of citizens to personal security and for
the protection of national security.

Key words: administrative regulatory framework, administrative legal relations, administrative
procedures, administrative and legal mechanism, public policy, expertise, weapons, control, legal system, actors.

1. Introduction the activities of bodies empowered by the State

The lawful conduct of actors operating
within the administrative and legal regime
of firearms circulation is a prerequisite for ensur-
ing the rule of law in this field. Unfortunately,
not everyone behaves in this way. The level
of crime is directly related to firearms circula-
tion, and a significant number of administrative
offences are committed every year, which are
the most common offences in this field. The legal
norms that form the basis of firearms circulation
regime provide for the use of coercive means to
avoid or neutralise the negative consequences
of violations of firearms circulation rules.
Ensuring the public interest and law and order
in the field of firearms circulation necessarily
entails the use of coercion, which is inherent in

© 0. Burma,2023

(Bokii, 2010).

The main legal instrument for address-
ing key social needs regarding the posses-
sion of civilian firearms in Ukraine is through
the provisions of administrative law, as they can
be used to formulate and implement relevant
public policy, combining imperative and dispos-
itive methods of influence, ensuring the right
of citizens to acquire, possess, use and dispose
of legally permitted types of weapons in civilian
circulation (Kurinnyi, 2021).

Administrative and legal aspects of public
policy on firearms circulation in Ukraine have
been comprehensively studied by scholars such
as: O. Bokii, I. Vasyliev, S. Didenko, O. Drozd,
K. Kastornov, M. Komissarov, M. Kulyk,

11



9/2023

ADMINISTRATIVE LAW AND PROCESS

V. Litoshko, V. Makarchuk, V. Otsel, I. Pokhyl-
enko, R. Serbyn, O. Fomenko, T. Shumeiko
and others.

However, firearms circulation in Ukraine,
unfortunately, is not sufficiently regulated,
to a greater extent by administrative law,
and therefore, scientific challenges in this area
are timely and relevant.

The purpose of the article is to reveal
the civilian firearms circulation as a focus
of public policy and an object of the administra-
tive and legal study.

2. Weapons as an object of civil legal rela-
tions

To begin the study, it is necessary to define
the theoretical concept of ‘weapon’. Historically,
weapons have evolved along with humanity.
Initially, it helped people to get food and defend
themselves from animal attacks. Then people
began to use weapons to attack their own kind
and defend themselves against them. The evo-
lution of weapons began with wooden sticks
and spears. Later, bows appeared, which allowed
shooting pointed arrows. In the Paleolithic
era, daggers made of stone and bone appeared,
and spearheads were made of flint and bone.
With the development of bronze and iron, it
became possible to create cold steel weapons
that were strong, durable and effective (swords,
iron spears) (Staritsyna, 2010).

A real revolution in arms production took
placein the twelfth century, when gunpowder was
invented. This was the beginning of the develop-
ment of firearms, which, unlike cold steel, allowed
for combat at a distance and accurate targeting.
The first mention of the successful use of hand-
guns dates back to the fourteenth century. Ini-
tially, such weapons were simply a metal tube
closed at one end and mounted on a wooden bed.
Then came squeakers and arquebuses, equipped
with wooden stocks for easy aiming and wick
locks for firing. Later, wheel and silicon locks
were invented. However, firearms only reached
their peak development in the mid-nineteenth
century with the invention of the cartridge,
which combined a metal case, bullet, powder
charge and incendiary capsule. The use of a metal
cartridge made it possible to create magazine
firearms with a high rate of fire. Later, explosive
weapons appeared, and then computerised weap-
ons, which allow combat without human inter-
vention (for example, homing missiles), which
increases the degree of safety of soldiers, but
at the same time is capable of delivering a devas-
tating blow to the enemy (Staritsyna, 2010).

S.O. Staritsyna believes that weapons as
an object of civil legal relations are an indi-
vidually defined thing, the rights to which are
acquired in a specially defined manner, which
is intended to damage a living or other target
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and has no other industrial or household purpose
(Staritsyna, 2010). P. Melnyk argues that weap-
ons are a certain set of devices and means used to
destroy manpower, equipment (armoured vehi-
cles, helicopters, aircraft, etc.), and structures
during hostilities (Melnyk, 2015). According
to Yu. Belinskyi, weapons are objects that are
structurally designed and technically suitable
for hitting a living or other target (Belinskyi,
2012). S. Didenko defines weapons in Ukraine
as the following types: firearms; cold steel; cold
throwing weapons; gas; pneumatic; incendiary;
non-lethal; devices that have structural features
but are not considered cold steel due to the lack
of the possibility of inflicting life-threatening
injuries (in particular, devices of dosed physical
impact). These devices can be effective means
of necessary defence, as they do not cause
serious bodily harm and, in turn, cause severe
painful shock. Moreover, they require admin-
istrative and legal support for their circulation
and use, as they can be used to inflict beatings
(Didenko, 2016).

In general, D.V. Andreev considers weap-
ons to be factory-made or home-made items,
devices designed specifically to hit living tar-
gets, destroy or damage the environment.
Weapons include any firearms, including artil-
lery and small arms, as well as grenade launch-
ers; other conventional means of destruction,
including mines and incendiary weapons; edged
weapons; and nerve gas weapons; airguns with
a calibre of more than 4.5 mm with a bullet
velocity of more than 100 metres per second;
special weapons for firing rubber bullets; elec-
troshock weapons; explosives or ammunition,
weapons of mass destruction (Andrieiev, 2017).

Ye. Kurinnyi proposes his own definition
of civilian weapons, which should be under-
stood as firearms and cold steel weapons per-
mitted for circulation by the State, which may
be owned by individuals or legal entities subject
to a legally (normatively) provided permit for
the purpose of hunting, self-defence, engag-
ing in relevant sports, collecting, and use in
the artistic and cultural spheres (cinema, thea-
tre, museums, etc.) The term ‘civilian firearms’
includes hunting weapons, sporting weapons,
self-defence weapons, collector's weapons, sig-
nal weapons and deactivated weapons. The
scope of civilian firearms does not include items
that have a different purpose (e.g., household or
kitchen) (Kurinnyi, 2021).

Therefore, civilian firearms are technical
and structurally specialised means of destruc-
tion which are permitted for circulation among
individuals in accordance with the proce-
dure established by law, which do not belong
to the category of combat or special firearms,
and are used for legitimate purposes of self-de-
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fence, hunting, sports activities, collecting or in
cultural and artistic practices. Civilian firearms
do not have a domestic purpose, and their use,
circulation and storage are regulated by admin-
istrative and legal provisions, with due regard
for public and private interests and to ensure
public safety.

3. Civilian firearms in the legal system
of Ukraine

Civilian firearms in Ukraine include only
those categories of weapons that are permitted
for peaceful, non-combat purposes, are under
state control and have a legal regime aimed
at ensuring public safety, preventing criminal
use and, at the same time, exercising the right
of citizens to self-defence, hobbies and partici-
pation in cultural life.

In the national legal system, civilian fire-
arms are divided into separate types depend-
ing on their design characteristics, functional
purpose and legal regime of their circulation,
and include the following types: hunting fire-
arms; sports weapons; self-defence weapons
(traumatic weapons, electric shock devices;
devices of dosed physical impact, etc.); collec-
tion firearms; signal weapons (designed to give
light or sound signals and be used in tourist,
rescue or cultural and entertainment activities;
cultural and artistic firearms; deactivated (unfit
for fire) firearms.

Despite the war, our country continues to
position itself in the international political arena
as a legal State, with human and civil rights
and freedoms at the core. Article 3 of the Consti-
tution of Ukraine states that a person, his or her
life and health, honour and dignity, inviolability
and security are recognised as the highest social
value in Ukraine. Human security is ensured by
the State in the form of law enforcement bodies,
courts and other state bodies. A sense of secu-
rity enables a person to develop and, as a result,
so do society as a whole. In addition, the notion
of security, or rather the feeling of security for
each person or individual, is unique and dis-
tinctive. It can be influenced by the actions or
behaviour of other people, especially in condi-
tions of increased risks (war, pandemic, etc.).
Therefore, the need for a sense of security can
be satisfied, for example, by owning firearms.
On the other hand, the presence of a large num-
ber of firearms in the possession of citizens can
pose a danger to society itself, in particular,
lead to mass killings, overthrow of the consti-
tutional order in the state, etc. Therefore, fire-
arms and their use require increased control by
the state, especially in times of war. In particu-
lar, the concept of civilian firearms circulation is
of scientific interest. After all, this very concept
and this type of firearms circulation causes a lot
of debate and is the subject of legislative battles

(Khvostovtsov, 2023).

“Circulation” means “use,” “application”
of something (Andrieiev, 2017). However, in
our opinion, the use of weapons, that is, their
use for their intended purpose - to destroy a liv-
ing target, etc. is not a component of the con-
cept of “circulation.” Circulation is considered
to be the process of producing firearms, their
further movement from a state or criminal pro-
ducer (manufacturer) to a legal or illegal (crim-
inals, citizens who illegally purchase firearms for
self-defence, collecting, etc.) consumer, as well
as maintaining them in good condition, trans-
ferring them from one owner to another, etc.,
until they are destroyed. The physical impact on
firearms (manufacturing, processing), their spa-
tial (carrying, transportation), temporary (stor-
age), and social (change of ownership) move-
ment have legal designations that determine
the qualification of the relevant actions. Each
such influence is a structural element of firearms
circulation (Andrieiev, 2017). O. Bokii high-
lights that the concept of ‘firearms circulation’
contains a significant number of elements that,
to varying degrees, are activities directly related
to firearms and ammunition (Bokii, 2010).

According to S. Khvostovtsov, civilian fire-
arms circulation is the state's granting of per-
mission to citizens to acquire the right to own
firearms (of a certain category) in accordance
with the procedure established by law, as well as
all other actions related to firearms circulation,
namely: production, trade, sale, exchange, gift,
transfer, acquisition, collection, display, inher-
itance, accounting, storage, carrying, transpor-
tation, transport, use, repair, withdrawal, theft,
loss, dilution, deactivation, disposal, import
(export) of firearms to (from) Ukraine that do
not belong to military or service firearms, that
is, are not related to the professional activities
of law enforcement and other state authorities
(Khvostovtsov, 2023).

4. Conclusions

3 ypaxyBaHHIM BCHOTO BUIIEBUKJIAIECHOTO,
MOsKHa ¢(HOPMYBATH HACTYITHI BUCHOBKH:

—  Civilian  firearms  circulation  as
a focus of public policy is a holistic, systematic
and organised activity of the State aimed at reg-
ulating, controlling, developing and ensuring
the safe operation of all stages of the life cycle
of firearms allowed for possession by civilians,
including their production, acquisition, storage,
carrying, transportation, transfer, use, disposal
and other forms of movement or change of legal
status. Civilian firearms circulation, as a focus
of public policy, is formed with due regard for
national interests, constitutional rights of cit-
izens to security and self-defence, current chal-
lenges (armed conflict, crime, terrorist threats),
and the social context, with a view to achieving
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a balance between individual freedom, public
security and stability of the constitutional order;

— Civilian firearms circulation as an object
of administrative and legal study is a system
of public relations arising in the course of regula-
tory, licensing, supervisory, control and preventive
and law enforcement activities of public adminis-
tration bodies with regard to the lawful application
of ownership rights in relation to civilian firearms.
As an object of administrative and legal science,
civilian firearms circulation covers the study
of public administration mechanisms, legal status
of actors, specific features of liability for offences in
the field of firearms circulation, and the effective-
ness of administrative and legal means of ensuring
a balance between the citizen's right to security
and the interests of national security;

— Civilian firearms circulation in the context
of a full-scale invasion in Ukraine is of particu-
lar importance for the exercise of the constitu-
tional right of citizens to personal security and for
the protection of national security. Jk Hampsmok
JICPKABHOI  MOMITHKY, O0Ir  IMBLIBHOI 36Ol
BUCTYIIAE€ IIJIICHUM MEXaHI3MOM CTPaTerivHoro
YIPaBJIiHHS, 1110 MOE/IHYE HOPMOTBOPYY, I03BLJIbHY,
OpraHi3aliifHO-KOHTPOJIBHY, TPO(MIIaKTHUHY Ta
MIPaBOOXOPOHHY isIbHICTh Cy6'€KTIB IyO/IiaHOI

amvinicTpartii.  Jk  06'ekT  ajMiHiCTpaTUBHO-
NPaBOBOTO  JIOCJ/DKEHHS, 00T IUBLIBHOI
36poi  penpeseHTy€  GaraTOpiBHEBY — CHCTEMY

CYCIIJTBHUX BiTHOCHH, 1110 BUHUKAIOTH Yy TIPOIIECi
AIMIHICTPATUBHOTO PETYJIIOBAHHS, JIEeH3yBaHHS,
KOHTpOJIIO, OOJiKYy Ta BiAmoBizasbHOCTI 3a
npasonopyiierts. OOIr 1MBiLIBbHOI 30pol, K
00'€KT a/IMIHICTPATHBHO-IIPABOBOTO JI0C/IIJIKEHHS
OE/IHYE HOPMATUBHE PEryJIIOBAHHS, IPOIIELYPHO-
TEXHIYHI aCleKTH BUKOPUCTAHHST 30POi, Ta acIeKT
e(heKTHBHOCTI a/IMIHICTPATUBHO-TIPABOBUX 3aCO0IB
BIUIMBY Ha ClIeIiasIbiy chepy IpaBoBigHocut (06ir
30poi) st (hOPMyBaHHS OITUMAJIBHOI MOZEJI
B3aEMOJIII MK /Iep’KaBOI0 Ta TPOMAJISTHUHOM, 3
BpaxyBaHHAM (Ha cydacHWil cTar) Ge3NeKOBHX
BUKJIMKIB BOEHHOTO Yacy.
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OBIT IUBLJIbHOI 36POI 9K HAIIPSIMOK JIEP;KABHOI ITIOJITUKU
TA OB’€KT AIMIHICTPATUBHO-IIPABOBOT'O IOCJII/I;KEHHS

Abstract. Purpose. Meta craTTi nosisirag y Tomy, o6 po3kputy 00ir UBiIbHOT 30O SIK HAIIPSMOK
JIEPIKABHOI MOMITHKY Ta 00'€KT aJMiHICTPATUBHO-IIPABOBOTO HOC/iKeHHs1. Results. Y crarti po3kpuro
MOHATTS UBLTBHOI 30POT K TEXHIYHO MPUIATHIX Ta KOHCTPYKTHBHO-CIIEI[iali30BaHIX 3aC00iB ypakeH-
Hsl, 110 I03BOJIEH] 11711 00iry cepest GisuuHuX 0ci6 y BCTAHOBJIEHOMY 3aKOHOM HOPSIJIKY, SIKi HE HaJleKaTh
110 KaTeropii 6oitoBoi abo crerianbHoi 306poi, Ta BUKOPUCTOBYIOTHCA 3 JIENITUMHOIO METOIO CAMO3aXHUCTY,
MOJTIOBAHHS, CIIOPTUBHOI /IISITIbHOCTI, KOJIEKITIOHYBAHHS Y1 B KYJIBTYPHO-MUCTEIIbKUX PAKTHKaX. Busna-
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YeHo 06ir IUBIIBHOI 30pOT SIK HATIPSIMOK JE€P/KaBHOT OMITHKH, 110 € I[IICHOIO0, CHCTEMHO-OPTaHi30BaHol
JUSTBHOCTI JIEPIKaBH, sIKa CIIPSIMOBAHA Ha IIPABOBE PETyJTIOBAHHSI, KOHTPOJIb, PO3BUTOK Ta Oearieune hyHK-
[IOHYBAHHS YCIX CTAINl JKUTTEBOrO UKLy 30POI, SIKa J0IYCKAETHCS 10 BOJIOIHHS [MBIIBHUM HaceJIeH-
HSIM, BKJIFOYAI04H 1i BUPOOHUIITBO, IPHAGaHHsT, 30epiraHHs, HOCIHHsI, TPAHCIIOPTYBaHHSI, epeiady, BUKO-
puUCTaHHs, yTuizanio Ta iHmi GopMu nepeminieHHst abo 3MiHU IPABOBOIO cTarycy. BusHaueHo, 110 obir
[UBLIBHOI 30POT, SIK HAIIPSIM JIEPKABHOI TOJITUKY, (POPMYETHCS 3 YPAXyBaHHIM HAIL[IOHAJILHIX IHTEPECIB,
KOHCTUTYIIIHIUX TIPaB TPOMa/STH Ha 6e3MeKy Ta caMO3aXMCT, CyYaCHUX BUKJINKIB (30pOiHUN KOHMIIIKT,
3JIOYMHHICTD, TEPOPUCTHIYHI 3arpo3i), a TAKOXK COIIAILHOTO KOHTEKCTY, 3 METOIO AOCATHEHHsT OalaHcy
MiK CBOGO/I010 0cO0U, MyOJIIUHO0 OE3I1EKOI0 Ta CTablIbHICTIO KOHCTUTYIIIHOTO Jaity. Poskputo, 1o o6ir
IIUBLIBHOI 36O K 06’€KT aMiHiCTPATHBHO-MIPABOBOTO JOCTIKEHHSI € CHCTEMOIO CYCIIbHUX BiIHOCHH,
IO BUHUKAIOTD Y TIPOTIEC 3iFICHEH s OpraHaMu My OJIiTHOT a/MiHiCTpallii HOpMATHBHOTO PETyJIIOBAHH,
JI03BIJIbHO-HATJISII0BOI, KOHTPOJIbHO-TIPEBEHTUBHOI Ta TPABOOXOPOHHOI IiSJIHOCTI MIO/I0 TIPAaBOMIPHOTO
3aCTOCYBAHHS MpaBa BJIACHOCTI BIAHOCHO MUBLIBHOI 36poi. Conclusions. Busnaueno, 1o sik 06’€KT aami-
HICTPATUBHO-IIPABOBOI HAYKH, 00IT HUBILJIbHOI 30POi OXOILIIOE BUBYECHHS MEXaHI3MIB yG/IiuHOTO yIIpaB-
JIHHSL, TIPABOBOTO CTaTyCy Cy0’€KTiB, 0cOOIMBOCTEI BIAMOBIAAMBHOCTI 32 PAaBOIIOPYIIEHHs y cepi 06iry
36poi, a TakoK eheKTUBHOCTI afMiHiCTPaTHBHO-TIPABOBUX 3ac00iB 3abe3mederts Gamancy MiK MpaBoM
rpoMajissHiHA Ha (e3NeKy Ta iHTepecaMu HallioHaJIbHOI (e3neku. 3asHaueHo, 1o 00ir MUBiIbHOI 30poi
B YMOBAaX [IOBHOMACIITAGHOTO BTOPTHEHHS! B YKpaiHi HaOyBae 0cOOIMBOrO 3HAUEHHSI [IUIst Peasli3allii KoH-
CTUTYIIIHOTO TIPaBa rPOMAJISIH Ha 0coOUCTY Ge3IeKy Ta JUIs 3aXUCTy HAIOHAIBHOT Oe3TeKH.

KuouoBi ciioBa: aiMiHicTpaTHBHE PEryJIIOBaHHS, afIMiHICTPATUBHI TIPABOBITHOCHHU, 3/IMiHICTPATHB-
Hi IPOIIeyPH, AAMIHICTPaTHBHO-TIPABOBUI MEXaHIi3M, ZIepiKaBHa IO/ THKA, eKCIIepPTH3a, 30p0st, KOHTPOJIb,
[PaBOBa CHCTEMa, Cy6 EKTH.
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THE CONCEPT AND IMPORTANCE

OF AGRICULTURE AS AN OBJECT

OF ADMINISTRATIVE AND REGULATORY
FRAMEWORK FOR ENSURING

FOOD SECURITY IN UKRAINE

Abstract. Purpose. The purpose of the article is to define the concept and reveal the importance
of agriculture as an object of administrative and regulatory framework for ensuring food security in
Ukraine. Results. In the article, relying on the review of scientific views of scientists and current
legislation, it is emphasised that agriculture is a branch of economy whose key purpose is to produce,
process and sell products of plant and animal origin through the use of land, water, climate and biological
resources. The importance of food security is in its impact on public health, economic stability and national
security of the entire State. Food security means reducing hunger and poverty, while promoting
sustainable agricultural practices, efficient food distribution systems and sustainable food supply chains
of various kinds. It is virtually impossible to ensure food security without active support from the state
and international cooperation. It is determined that agriculture is a branch of economy whose key purpose
is to produce, process and sell products of plant and animal origin through the use of land, water, climate
and biological resources. It is emphasised that the work object as a starting material in the manufacturing
industry mainly contains the entire physical mass of matter from the beginning of the technological process,
which is gradually transformed into finished products, where its shape and quality parameters change
during the production process. Conclusions. It is concluded that agriculture as an object of administrative
and regulatory framework in Ukraine is a special scope of administrative legal relations and is regulated by
administrative law provisions, as well as by a set of institutions and mechanisms of public administration
defined by them, which are aimed at creating appropriate conditions for functioning, organisation,
management, control and further development of this sector to ensure food security of the State,
sustainable and rational use of natural resources and socio-economic development of the entire country.

Key words: agriculture, object, administrative and regulatory framework, food security.

1. Introduction

Nowadays, an important task for the lead-
ing countries of Europe and the world, including
Ukraine, is to ensure an adequate level of food secu-
rity. The latter should be viewed as a state in which
all people have constant, uninterrupted physical
and economic access to safe and nutritious food
in sufficient quantities to meet their dietary needs
and preferences for an active and healthy life. The
importance of food security is in its impact on pub-
lic health, economic stability and national security
of the entire State. Moreover, it should be noted
that food security means reducing hunger and pov-
erty, while promoting sustainable agricultural prac-
tices, efficient food distribution systems and sus-
tainable food supply chains of various kinds. It is
virtually impossible to ensure food security with-
out active support from the state and international
cooperation. It is determined that
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Some problematic issues related to ensuring
food security in Ukraine have been considered in
their scientific works by: A.M. Aparov, Kh.A. Hry-
horieva, Yu.V. Yevtifiieva, Ya.A. Zhalila, K.O. Perep-
elytsia, Yu.Yu. Pustovit and many others. However,
despite the significant theoretical contribution,
the problem of the functioning of Ukrainian agri-
culture as an object of administrative and legal
regulation to ensure food security remains insuffi-
ciently studied in the scientific literature.

Therefore, the purpose of the article is to
define the concept and reveal the importance
of agriculture as an object of administrative
and regulatory framework for ensuring food
security in Ukraine.

2. The role of agriculture as a sector
of the economy

Agriculture is one of the leading indus-
tries in the production sector, characterised by

© A. Vynnychenko,2023
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the cultivation of crops and livestock breed-
ing. The main task of agriculture is to provide
the population with food and supply raw mate-
rials for industry. Agriculture is one of the lead-
ing sectors of Ukraine's economy (share in GDP
is almost 10%) (Website of the State Statistics
Service of Ukraine, 2023).

According to the Law of Ukraine ‘On State
support for agriculture of Ukraine’, agricultural
activities are defined as: production of crops, in
particular plant crops, as well as growing ber-
ries, fruits and vegetables, flowers and ornamen-
tal plants (in open or closed ground), mush-
rooms, seeds, spices, seedlings and algae, as
well as their handling, processing and/or pres-
ervation; production of livestock products,
in particular domestic farm animals, poultry,
rabbit, bee, and breeding of silkworms, worms,
snails, molluscs, snakes and other reptiles or
slugs, other terrestrial mammals, invertebrates
and insects, as well as its handling, processing
and/or preservation; afforestation, including
the creation of protective forest plantations,
collection of wild mushrooms and berries, other
wild plants, their handling and preservation;
breeding and/or keeping and/or cultivation
and/or catching of freshwater and/or marine
fish, frogs, invertebrates, algae and other aquatic
organisms; processing and/or preservation
of fish or other freshwater or marine inverte-
brates, other aquaculture facilities, wild algae;
provision of agricultural services (sowing, har-
vesting, storage of agricultural products) (Law
of Ukraine On State support for agriculture
of Ukraine, 2004).

V. H. Mazurenko describes agriculture as
a leading sector of Ukraine's economy, which
is aimed at functional soil cultivation, devel-
opment of the agricultural market, growing
grain crops, breeding livestock, and stimulat-
ing the production of agricultural products
of plant and animal origin (Mazurenko, 2023).
According to A.M. Aparov, agricultural activ-
ities are socially useful, systematic, paid eco-
nomic activities organised and performed in
the field of social production by business enti-
ties in order to meet social needs and related to
agricultural production, that is, activities that
include all stages of the technological process
associated with the cultivation of crops and ani-
mals and the resulting agricultural products
with price certainty, as well as with the provi-
sion of agricultural services (Aparov, 2016).

V. Rusan, L. Zhurakovska and Ya. Zhal-
ilo emphasise the fact that agriculture is
the most vulnerable sector of the economy to
climate change, since the functioning of agri-
culture and livestock, as well as crop yields,
depend largely on the agro-climatic conditions
of the territory and, above all, on its moisture

supply. Climate change poses serious threats to
the sustainable development of Ukraine due to
the increase in the number of extreme weather
events, associated risks to natural ecosystems
and the health and livelihoods of the population.
The development of climate change adaptation,
resilience building and mitigation of climate
change risks is an integral part of Ukraine's
commitments and stems from the ratified UN
Framework Convention on Climate Change
and the EU-Ukraine Association Agreement.
The set of necessary measures to implement
this task should include the inclusion of climate
change adaptation and resilience to climate-re-
lated risks and disasters in state and national
strategies, plans and programmes for the devel-
opment of the State's economy and its sectors,
and the provision of state support for the cre-
ation and constant updating of methodological
approaches to assessing actual and modelling
expected climate change and its consequences
(Rusan, Zhurakovska, Zhalilo, 2024).

According to L.M. Berezina, agricultural
production as the main branch of the complex
is characterised by the intersection of eco-
nomic processes and phenomena in the pro-
cess of reproduction with the action of natural
forces, where the object of human activity is
living organisms, which develop according to
the laws inherent in organic nature. It is the pro-
cesses that determine the growth and develop-
ment of plants and animals in agriculture that
affect the essence of people's economic activity,
due to objective factors such as the time of pro-
duction processes and the length of the working
period. The next feature of agriculture, accord-
ing to this author, is that the technologies used
in the production of both crop and livestock
products are fundamentally different from
those used in the production of other sectors
of the national economy. Thus, the work object
as a starting material in the manufacturing
industry mainly contains the entire physical
mass of matter from the beginning of the tech-
nological process, which is gradually trans-
formed into finished products, where its shape
and quality parameters change during the pro-
duction process. The starting material for agri-
cultural production is animals and plants, which
at the beginning of the technological process do
not contain the entire physical mass of matter
that the future product will have. Such matter
is created in the technological process of pro-
duction under the influence of development
and functioning according to the laws of nature,
with the participation of human labour) (Berez-
ina, 2010).

3. Specific features of agriculture

The scientific perspective of V. H. Mazurenko
is rather comprehensive and informative. The
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author concludes that agriculture has a number
of features that determine its role in the structure
of the Ukrainian economy. It is one of the leading
sectors of the national economy and an important
area of entrepreneurial activity. The development
prospects cover all sub-sectors of the agricultural
sector and the production of agricultural prod-
ucts, which contributes to the country's economic
stability. The object of agriculture is the social
relations arising in the public law sphere regard-
ing the cultivation and use of land resources, pro-
duction of plant and animal products, and devel-
opment of the agricultural sector. The entities in
this sector include both public administration
bodies, including the Ministry of Agrarian Pol-
icy and Food of Ukraine, the State Service for
Geodesy, Cartography and Cadastre, the State
Agency for Land Reclamation and Fisheries, as
well as local authorities and private law entities.
Given the unique natural conditions, including
rich black earth soils, and the significant poten-
tial of the agricultural sector, it is particularly
important to introduce effective control over
the use of land resources. This involves systematic
monitoring of their condition, rational land use
and control over the sale of agricultural products,
which will ensure the sustainable development
of Ukrainian agriculture (Mazurenko, 2023).
M.P. Denysenko and D.V. Novikov empha-
sise that agriculture as an industry has a number
of specific features that largely determine the effi-
ciency of agricultural enterprises. One of the key
characteristics is that the main means of produc-
tion are living organisms - plants and animals,
the development of which is subject to biological
laws. This leads to a close interconnection of eco-
nomic processes with natural factors. The main
means of production is land, which is directly
involved in the labour process and the formation
of products. Its qualitative and quantitative char-
acteristics directly affect the results of economic
activity. Natural conditions largely determine
the functioning of agricultural enterprises, which
requires a large amount of information to mini-
mise risks and uncertainty in the production pro-
cess. As agricultural production involves the use
of large territorial resources, it entails significant
logistical costs associated with the transportation
of machinery, materials (seeds, fertilisers, fuel)
and finished products (grains, root crops, etc.).
The industry is also characterised by the prin-
ciple of “products for the sake of new products,”
where the results of production serve as the basis
for creating new means of economic activity.
An important factor is the time delay between
the period of work and the actual receipt of prod-
ucts, as the production cycle depends on natural
conditions and direct human involvement at all
stages, from tillage to harvesting. This, in turn,
leads to the seasonal nature of production, which

18

affects labour organisation and the efficient use
of labour resources. Water resources are of great
importance in agricultural production, as their
shortage in certain regions significantly affects
the cost of production. In addition, the trans-
port of labour and products requires significant
energy and financial costs, which is also a deter-
mining factor in the operations of agricultural
enterprises (Denysenko, Novikov, 2019).

Therefore, agriculture is a branch of econ-
omy whose key purpose is to produce, process
and sell products of plant and animal origin
through the use of land, water, climate and bio-
logical resources. It plays a key role in ensuring
the social and economic stability of Ukraine,
as it is not only a source of essential food, but
also a business sector, providing jobs, etc. It is
thanks to the export potential of agricultural
products that our country is able to secure for-
eign exchange earnings and improve the coun-
try's trade balance.

Given the above, agriculture is a sector
in which a large number of public legal rela-
tions arise, which, in particular, are regulated
by administrative law. According to H.S. Iva-
nova, the object of administrative and regu-
latory framework in the field of agriculture is
social relations concerning: making agricultural
legal provisions; establishing the main tasks
and principles of sectoral regulation; deter-
mining the administrative and legal status
of participants in management and agricultural
relations; registration of agricultural property;
establishing legal regimes for the protection
of property relations in agriculture; bringing
to administrative responsibility for violations
of rules in agriculture and sanitary and veter-
inary medicine, etc. It is this system of objects
that the public administration should focus its
efforts on when performing the function of man-
aging the agro-industrial complex of Ukraine
(Ivanova, 2020). D.V. Novikov emphasises
that in 2021, Ukraine reached record high lev-
els of agricultural production. The main prob-
lems for the agricultural sector were the lack
of sufficient storage space for storing crops
and high railway tariffs. Experts predicted
a successful 2022 agricultural year and focused
on the construction of elevators, hangars
and the use of alternative forms of grain stor-
age, solving logistics problems and improving
production technologies - all of which seemed
like routine issues and problems. However, it is
difficult to predict the outbreak of hostilities on
the part of Russia, which has created a crisis sit-
uation in the leading sector of Ukraine's econ-
omy. The main routes of agricultural exports
have been blocked, and it has become impossi-
ble to use Ukrainian arable land in the occupied
territories (Novikov, 2022).
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4. Conclusion.

To sum up, it should be noted that agricul-
ture as an object of administrative and regula-
tory framework in Ukraine is a special scope
of administrative legal relations and is regulated
by administrative law provisions, as well as by
a set of institutions and mechanisms of public
administration defined by them, which are aimed
at creating appropriate conditions for function-
ing, organisation, management, control and fur-
ther development of this sector to ensure food
security of the State, sustainable and rational
use of natural resources and socio-economic
development of the entire country.
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IMMOHATTSA TA SHAYEHHS CLIbCbKOTO TOCIIOJIAPCTBA YKPATHI
SIK OB’€KTA AIMIHICTPATUBHO-IIPABOBOTI'O PETY/IIOBAHHS JUIA
3ABE3IEYEHH ITPO/IOBOJIbYOI BE3IIEKU

Abstract. Purpose. MeTo1o cTaTTi € BUSHAYUTH TOHSITTSI Ta PO3KPUTH 3HAUECHHS CLIBCHKOTO TOCIIO-
napcTBa YkpaiHu sik 00’€KTa aMiHICTPATHBHO-TIPABOBOIO PETYIIOBAHHS [1Jist 3a0€3I1€YeHHsT IIPOI0BOJIb-
uoi Gesneku. Results. Y crarri, ciipaioynch Ha aHai3 HAYKOBHX MOIJISIIIB BYEHUX Ta HOPM YMHHOTO
3aKOHO/IABCTBA, HArOJIONIEHO, IO CIILCbKE TOCHOAPCTBO — Iie Tajly3b €KOHOMIKH, KJIIOYOBUM TIpU3HAYEH-
HSIM SIKOI € BUTOTOBJIEHHSI, Tlepepo0Ka Ta peaisallist POLyKIlil POCAMHHOTO i TBAPUHHOTO TIOXOJKEHHST
IISIXOM BUKOPHCTAHHS 3€MEJIbHIX, BOAHUX, KIIMATUYHUX Ta GIONOTTYHUX PeCypciB. SHAUYIIICTD MPO-
JIOBOJIBLYOI OE3TEKH MOJISATAE B il BIUIMBI Ha 3/[0POB'Sl HACEJICHHST, CKOHOMIYHY CTaGiIbHICTD | HAIIOHATBHY
Ge3rexy JepKaBy B [IJIoMy. 3a0e3IedeHHsT [IPOI0BOIBUOL OE3IIeKU 03HAYAE 3MEHIIIEHHS FOJIOLY, OiIHOCTI,
OJIHOYACHO CIIPUSIOYN CTAJIMM ClIBCBKOTOCTIONAPCHKUM MPAKTHKAM, e(heKTUBHUM CUCTEMaM PO3HOJIIY
MIPOIOBOJIBCTBA TA CTIMKUM JIAHITIOTAM TTOCTAYaHHS [TPOJI0BOJIBYMUX TOBAPIB PI3BHOMAHITHOTO XapaKTepy.
3abesmneueHHs IPOIOBOIBYOL Ge3iieky € (haKTUUHO HEMOKIMBUM (€3 JIePKABHOI aKTUBHOI MiATPUMKU
Ta MIPKHAPOJIHOI cIiBIIpali. BusnayeHo, 1110 CiJibebKe TOCMOAAPCTBO — Iie Tajly3b eKOHOMIKH, KJIIOYOBUM
[PUSHAYEHHSIM SIKOI € BUTOTOBJIEHHS, IEepepoOKa Ta peastisalliss MPOAYKIII POCIUHHOIO i TBAPMHHO-
rO TOXO/KEHHsI IIJIIXOM BUKOPMCTAHHS 3eMEJIbHUX, BOAHUX, KJIIMATHYHUX Ta GIONOTIYHUX PeCcypCiB.
HaroJromreno, mpeaMeT Tparti sik BUXIAHUI MaTepian y Taay3sx 06po6HOi MPOMUCIOBOCTI MEPEBAKHO Bijl
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MOYATKY TEXHOJIOTTYHOTO TIPOIECY MiCTUTD ycIo (hi3UUHy Macy MaTepii, TKa MOCTYIOBO TPAHCHOPMYETHCS
y IIPeJIMETH TOTOBOI POYKIILil, /e Ti/1 Yac BUPOOHMYOTO Hpollecy 3MIHIOETbeA ii popma Ta sikicHi mapa-
merpu. Conclusions. 3po6ieHo BUCHOBOK, 10 CIIbCHKE TOCIIOAAPCTBO YKpainu, K 00’¢KT aaMminicTpa-
TUBHO-IIPABOBOTO PETYJIIOBAHHSI, TIPEICTABIISIE 00010 0cOOMBY cepy BUHUKHEHHS aJIMiHICTPATUBHUX
MIPABOBIIHOCKH, SIKA PEryJIOETHCS 3a OTIOMOTOI0 HOPM a/[MiHICTPATHBHOTO MPaBa, a TAKOK CYKYIHICTIO
BHU3HAUCHUX HUMU IHCTUTYI[H Ta MeXaHi3MiB JiepsKaBHOTO YIIPaBJiHHS, 1[0 CHPSIMOBAHI Ha CTBOPEHHS
HaJIe)KHUX YMOB JUIst (DYHKITIOHYBAHHS, OpraHisailii, yIpaBIiHHs, KOHTPOJIO Ta MOAAIBIIOTO PO3BUTKY
naHol cdepr 3 MeTOI0 3a0e3TeueH s TIPOAOBOJIBUOI OE3IeKH JeP/KaBH, CTAJIONO Ta PallioHaJIbHOTO BUKO-
PUCTAHHS IPUPOIHUX PECyPCiB I COIiaIbHO-eKOHOMIYHOTO PO3BUTKY KPAiHU B IIITIOMY.

KirouoBi cioBa: ciibebke rocronapcTBo, 06’eKT, aJMiHICTPATHBHO-TIPABOBE PETYJIIOBAHHS, [POJIO-
BOJIbYA Oe3IeKa.
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ON DESCRIPTION OF THE SYSTEM OF LEGAL
FRAMEWORKS OF THE SECURITY SERVICE

OF UKRAINE RELATED TO ENACTING THE STATE
ANTI-CORRUPTION PROGRAMME TO IMPLEMENT
THE ANTI-CORRUPTION STRATEGY

Abstract. Purpose. The purpose of the article is to describe the system of regulatory and legal
frameworks of the Security Service of Ukraine's activities related to enacting the State anti-corruption
programme to implement the Anti-Corruption Strategy. Results. The article identifies a range of legal
regulations of different legal force which constitute the system of legal frameworks of the Security Service
of Ukraine's activities related to enacting the State anti-corruption programme to implement the Anti-
Corruption Strategy. The activities of the Security Service of Ukraine aimed at enacting the State anti-
corruption programme to implement the Anti-Corruption Strategy go much deeper than the usual process
of fulfilling the tasks assigned to this law enforcement agency. It is a multidimensional, complex legal activity,
a type of internal activities aimed at combating, preventing and deterring corruption in the SSU system. In
addition, it is virtually impossible to ensure the SSU's effective work in this field without creating a high-
quality and effective legal framework. Moreover, it should be noted that in the context studied in this
article, the regulatory framework, as one of the key elements of the administrative and legal mechanism for
enacting the State anti-corruption programme, is distinguished by its individual specificity. Conclusions.
It is concluded that the legal framework for the activities of the Security Service of Ukraine to implement
the State anti-corruption programme to implement the Anti-Corruption Strategy is currently presented by:
the Constitution of Ukraine and a number of laws and by-laws. For instance, the Basic Law defines the most
important principles of the functioning of the State in general, as well as the activities of its key bodies in
particular. The largest range of targeted provisions is enshrined in laws and by-laws. They regulate most
of the administrative, organisational, logistical and other issues of both the general process of preventing
corruption in public authorities and local self-government bodies and the implementation of anti-corruption
policy directly as part of the activities of the Security Service of Ukraine.

Key words: legal framework, anti-corruption, corruption prevention, anti-corruption programme,
Anti-Corruption Strategy, Security Service of Ukraine.

1. Introduction

The activities of the Security Service
of Ukraine aimed at enacting the State anti-cor-
ruption programme to implement the Anti-Cor-
ruption Strategy go much deeper than the usual
process of fulfilling the tasks assigned to this
law enforcement agency. It is a multidimen-
sional, complex legal activity, a type of inter-
nal activities aimed at combating, preventing
and deterring corruption in the SSU system.
In addition, it is virtually impossible to ensure
the SSU's effective work in this field with-
out creating a high-quality and effective legal
framework. Moreover, it should be noted that
in the context studied in this article, the reg-
ulatory framework, as one of the key elements
of the administrative and legal mechanism for

© D. Kuznetsov,2023

enacting the State anti-corruption programme,
is distinguished by its individual specificity.

Some problematic issues related to the reg-
ulatory and legal framework for the activities
of the Security Service of Ukraine have been
considered in the scientific works by: V.E. Dem-
skyi, T.V. Tlienok, Ya.M. Kashuba, O.M. Mel-
nyk, O.V. Lytvyn, A.V. Nikitin, R.M. Tuchak
and many others. However, despite the signif-
icant theoretical and juridical basis, the issue
of the legal framework of the Security Service
of Ukraine in the context of enacting the State
anti-corruption programme to implement
the Anti-Corruption Strategy remains virtually
unexplored in the scientific literature.

That is why the purpose of the article is
to describe the system of regulatory and legal
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frameworks of the Security Service of Ukraine's
activities related to enacting the State anti-cor-
ruption programme to implement the Anti-Cor-
ruption Strategy.

2. Legal regulations on enacting the State
anti-corruption programme to implement
the Anti-Corruption Strategy of the Security
Service of Ukraine

To begin with, it is most appropriate to
consider the legal regulations in the field
under study depending on their legal force.
First of all, it should be noted that the Con-
stitution of Ukraine is the most important law
of the State. According to this document, our
State is a sovereign and independent, dem-
ocratic, social and legal country. A human
being, his or her life and health, honour
and dignity, inviolability and security are
recognised in Ukraine as the highest social
value. Human rights and freedoms and their
guarantees determine the essence and orien-
tation of the activity of the State. The State
is answerable to the individual for its activity.
To affirm and ensure human rights and free-
doms is the main duty of the State. In Ukraine,
the principle of the rule of law is recognised
and effective. The Constitution of Ukraine has
the highest legal force. Laws and other legal
regulations are adopted on the basis of the Con-
stitution of Ukraine and shall conform to it
The norms of the Constitution of Ukraine are
norms of direct effect. Appeals to the court in
defence of the constitutional rights and free-
doms of the individual and citizen directly on
the grounds of the Constitution of Ukraine are
guaranteed. State power in Ukraine is exercised
on the principles of its division into legislative,
executive and judicial power (Constitution
of Ukraine, 1996).

According to Article 17 of the Constitution,
to protect the sovereignty and territorial indi-
visibility of Ukraine, and to ensure its economic
and informational security are the most impor-
tant functions of the State and a matter of con-
cern for all the Ukrainian people. The defence
of Ukraine and the protection of its sovereignty,
territorial indivisibility and inviolability, are
entrusted to the Armed Forces of Ukraine.
Ensuring state security and protecting the state
border of Ukraine are entrusted to the respec-
tive military formations and law enforce-
ment bodies of the State, whose organisation
and operational procedure are determined by
law. The Armed Forces of Ukraine and other
military formations shall not be used by anyone
to restrict the rights and freedoms of citizens or
with the intent to overthrow the constitutional
order, subvert the bodies of power or obstruct
their activity (Constitution of Ukraine, 1996).

As the regulatory and legal framework

22

for the SSU's activities in enacting the State
anti-corruption programme to implement
the Anti-Corruption Strategy, the Constitu-
tion is a declarative document that establishes
the main, basic principles of the SSU's func-
tioning as a public authority and, in particular,
a law enforcement body. The Basic Law sets out
the basic provisions that should be considered,
inter alia, when creating an anti-corruption
environment in the system of the SSU's bodies
and units.

The review of the next group of legal reg-
ulations and laws reveals that their provisions
are directly related to the SSU's activities in
enacting the State anti-corruption programme
to implement the Anti-Corruption Strategy.
For instance, the Law of Ukraine ‘On the Secu-
rity Service of Ukraine’ defines the legal sta-
tus, tasks, structure, powers and other features
of this state law enforcement body. The pro-
visions of the Law are the basis for organising
and implementing the State anti-corruption
programme, as well as all other measures aimed
at counteracting and combating corruption
within the SSU (On the Security Service
of Ukraine: Law of Ukraine, 1992).

The Law of Ukraine ‘On Prevention of Cor-
ruption’ is currently the key legal regulation
on combating and preventing corruption in
the entire country. The document defines
the legal and organisational framework for
the functioning of the system of entities for
corruption prevention in Ukraine, the content
and procedure for applying preventive anti-cor-
ruption mechanisms, and the rules for eliminat-
ing the consequences of corruption offences.
For example, its provisions define the con-
cepts of corruption, unlawful benefit, which is
the purpose of committing acts that constitute
the content of this negative phenomenon, con-
flict of interest, close associates and other issues
(Law of Ukraine On Prevention of Corruption:
Law of Ukraine, 2014).

Section 1T of the Law is entirely devoted
to defining the status of the main state body
in the field of corruption prevention, which is
directly involved in the development of the State
anti-corruption strategy and programme. This
is the National Agency for Prevention of Cor-
ruption, a central executive body with a special
status that ensures the development and imple-
mentation of public anti-corruption policy.
The NAPC is responsible to and controlled
by the Verkhovna Rada of Ukraine within
the limits provided by law and is accountable
to the CMU, which establishes it. In its activ-
ities, the NAPC is completely independent
of any interference with its targeted activities,
which is guaranteed by: 1) the special status
of the National Agency; 2) the special proce-
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dure for selection, appointment and termination
of powers of the Head of the National Agency;
3) special procedure for financing and logistical
support for the National Agency established
by law; 4) proper remuneration conditions for
the Head, Deputy Heads of the National Agency
and employees of the National Agency's staff, as
defined by this and other laws; 5) transparency
of its activities (Law of Ukraine On Prevention
of Corruption: Law of Ukraine, 2014).

The list of regulatory frameworks for
the SSU's activities includes the Law of Ukraine
‘On the Principles of State Anti-Corruption Pol-
icy for 2021-2025’, which approved the Anti-Cor-
ruption Strategy for 2021-2025, as it is the catalyst
for the goals of the relevant state anti-corrup-
tion programme. The Law provides for that
the purpose of the current Strategy is to achieve
significant progress in preventing and combat-
ing corruption, as well as to ensure coherence
and systematic anti-corruption activities of all
state authorities and local self-government bodies.
This Anti-Corruption Strategy views corruption
as a key obstacle to sustainable economic growth
and the development of effective and inclusive
democratic institutions. According to the legis-
lator's definition, the previous Anti-Corruption
Strategy focused on priorities related to the crea-
tion of a system of modern anti-corruption instru-
ments (legal institutions) and the development
of a system of anti-corruption bodies to ensure
the effective implementation of these instruments.
Along with this, the Government limited oppor-
tunities for corruption in certain sectors through
sectoral reforms, as it implemented other policy
documents (On the Principles of State Anti-Cor-
ruption Policy for 2021-2025: Law of Ukraine,
2022).

An equally large number of important docu-
ments that guide the SSU in organising and exe-
cuting the State anti-corruption programme
to implement the Anti-Corruption Strategy
of Ukraine are concentrated at the by-law level.
The first of these is the CMU Resolution ‘On
Approval of the State Anti-Corruption Pro-
gramme for 2023-2025" No. 220 of 04.03.2023.
The purpose of the Programme is to achieve
significant progress in preventing and combat-
ing corruption, ensuring coherence and sys-
tematic anti-corruption activities of all state
and local authorities, as well as a proper pro-
cess of post-war recovery of Ukraine. Imple-
mentation of the Programme will contribute
to further work on Ukraine's membership in
the EU, North Atlantic Alliance (NATO),
and the Organisation for Economic Coopera-
tion and Development (OECD). (On approval
of the State Anti-Corruption Program for
2023-2025: Resolution of the Cabinet of Minis-
ters of Ukraine, 2023).

3. By-laws and regulations on enact-
ing the State anti-corruption programme to
implement the SSU Anti-Corruption Strategy

One of the bylaws of the state's top leader-
ship is the Decree of the President of Ukraine
‘On the Decision of the National Security
and Defence Council of Ukraine of 14 Septem-
ber 2020 “On the National Security Strategy
of Ukraine™ 392/2020 of 14.09.2020. The docu-
ment does not directly address anti-corruption
issues, but its provisions address this issue. The
Decree stipulates that the Strategy is based
on the following main principles: deterrence -
development of defence and security capabilities
to prevent armed aggression against Ukraine;
resilience - the ability of society and the State to
adapt promptly to changes in the security envi-
ronment and maintain sustainable functioning,
in particular by minimising external and inter-
nal vulnerabilities; interaction - the develop-
ment of strategic relations with key foreign part-
ners, primarily the European Union and NATO
and their Member States, the United States
of America, pragmatic cooperation with other
states and international organisations based on
Ukraine's national interests. Its implementa-
tion is aimed at: a) protecting individuals, soci-
ety and the State from offences, including cor-
ruption, ensuring restoration of violated rights,
and compensation for damages; b) completing
reforms and overcoming corruption to bring
the Ukrainian economy out of the depression,
ensure its sustainable and dynamic growth,
and reduce vulnerability to threats; c¢) affirm-
ing the principle of zero tolerance to corrup-
tion, ensuring effective operation of bodies
that prevent corruption and combat corruption
offences, etc. (On the decision of the National
Security and Defense Council of Ukraine dated
September 14, 2020 “On the National Security
Strategy of Ukraine”: Decree of the President
of Ukraine, 2020).

A subgroup of bylaws regulating techni-
cal issues of enacting the State anti-corruption
programme to implement the Anti-Corruption
Strategy in the activities of the Security Ser-
vice of Ukraine is formed by acts of the NAPC
and the SSU directly. An example is the NAPC
Order ‘On improving the process of corruption
risk management’ No0.830/21 of 28.12.2021,
which approves the Corruption Risk Manage-
ment Methodology; Procedure for submitting
anti-corruption programmes and amendments
thereto for approval to the National Agency
for the Prevention of Corruption and for their
approval (On improving the process of corrup-
tion risk management: Order of the NACP, 2021).

The SSU documents include Orders
of the SSU Central Directorate No. 126
of 19.04.2021 approving the SSU Anti-Corrup-
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tion Programme for 2021-2024; ‘On Conduct-
ing Corruption Risk Assessment in the Activi-
ties of the Security Service of Ukraine’ No. 131
of 13.04.2023; ‘On approving the Rules of Pro-
fessional Ethics and Integrity of a Serviceman
of the Security Service of Ukraine’ No. 474
of 27.11.2023, etc.

Thus, the SSU Anti-Corruption Pro-
gramme stipulates that the general principles
of the departmental anti-corruption policy
are formed with due regard to the need to
build a high level of trust in the SSU; condi-
tions enabling the corruption potential in law
enforcement related to the management of sig-
nificant state resources, high level of secrecy
and the principle of unity of command, which
gives commanders (chiefs, managers) certain
discretionary powers, contacts of employees
with the criminal environment, impact of law
enforcement on the rights and freedoms of cit-
izens; constant public control over the activities
of law enforcement bodies.

In addition, Order No. 126 of the SSU
Central Directorate of 19.04.2021 establishes
that the SSU departmental policy on prevent-
ing and combating corruption provides for
the implementation of anti-corruption reforms,
the development of effective mechanisms for
preventing corruption, resolving conflicts
of interest and ensuring control over the obser-
vance of moral and ethical standards, integrity
and decency by persons authorised to perform
state functions, and strengthening the efficiency
of financial resources management (Anti-cor-
ruption program of the Security Service
of Ukraine for 2021-2024: Order of the Security
Service of Ukraine, 2021).

4. Conclusion.

Therefore, the legal framework for the activ-
ities of the Security Service of Ukraine to imple-
ment the State anti-corruption programme to
implement the Anti-Corruption Strategy is cur-
rently presented by: the Constitution of Ukraine
and a number of laws and by-laws. For instance,
the Basic Law defines the most important prin-
ciples of the functioning of the State in general,
as well as the activities of its key bodies in par-
ticular. The largest range of targeted provisions
is enshrined in laws and by-laws. They regulate
most of the administrative, organisational, logis-
tical and other issues of both the general process
of preventing corruption in public authorities
and local self-government bodies and the imple-
mentation of anti-corruption policy directly
as part of the activities of the Security Service
of Ukraine.
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J10 XAPAKTEPUCTUKU CUCTEMU ITPABOBUX 3ACA/T
IISAJIBHOCTI CAYKBU BE3NEKU YKPATHU 1I[O10 PEAJII3AILIILT
JNIEP;KABHOI AHTUKOPYIIIITHOI IPOTPAMU 3 BUKOHAHHS
AHTUKOPYIIIIITHOI CTPATETTi

Abstract. Purpose. MeToto cTaTTi €: Ha/laTi XapaKTePUCTUKY CUCTEMI HOPMATHBHO-TIPABOBUX 3aCa]l
nisbroCTi CirysxOu Gesrieku YKpaiHu MO0 peatizaliil 1epKaBHOT aHTHKOPYII[IAHOI IPOTPaMU 3 BUKO-
HaHHs AHTHKOpYIIiiitHol cTpaterii. Results. Y ctaTti BUieHO KOJI0 HOPMAaTUBHO-TIPABOBUX aKTiB Pi3HOI
HOPUAMYHOL CHJIN, SIKI CKJIAJA0Th CUCTEMY TIPaBoBUX 3acal AismbHocTi CiryskOu Gesnekn YKpaiHu 1010
peastizaiii sep:kaBHOI aHTUKOPYIIIIHHOI TIporpaMy 3 BUKOHAHHSA AHTUKOPYIIiiiHOI cTpaterii. [isib-
nicth Cory:x0u Gesrexy YKpainu o0 peasisailii gepKkaBHol aHTHMKOPYIILIHHOT IporpaMit 3 BUKOHAHHS
AnTHKOPYIIIITHOI cTpaTeril 3HauHO rMOIIa 32 3BUYAITHUIT IIPOIEC BUKOHAHHS MOCTABJICHUX TIEPE/] [IUM
[IPAaBOOXOPOHHUM OPTaHOM 3aBjiaHb. BoHa € 6araToacieKTHO, CKJIA[HOKO IPABOBOIO AKTHBHICTIO, BUIOM
BHYTPINTHBOI MiSTBHOCTI i3 TPOTHLL, MoTiepe ke s Ta 3amobiranis kopymiii B cuctemi CBY. Paszowm i3
M, 3a6e3nederHs epeKTuBHOI AistibHOCTi Cory:k6u Gesieku YKpaiHu 3a JaHUM HAIPAMOM € (DaKTHUHO
HEMOJKJIMBIM (€3 CTBOPEHHS SIKICHOTO Ta e()eKTHBHOIO HOPMATUBHO-TIPABOBOTO TiArpyHTsi. IIpu 1b0-
MY CJIiJl 3ayBaKUTH, 10 Y AOCJI/KYBAHOMY Y CTaTTi KOHTEKCTi, HOPMAaTUBHO-IIPABOBI 3aca/ii, SIK OJ[IMH
3 KJIIOYOBHUX €JIeMEeHTIB a/IMiHICTPATHBHO-TIPABOBOTO MeXaHi3My peastizaliii iep:kKaBHOI aHTHKOPYTIITHO]
[POrpaMi, BiIPI3HSIOTHCSI CBOEIO iHAUBIAyaibHOWO crenudikow. Conclusions. 3pobieHo BUCHOBOK, 1110
HOPMaTHBHO-TIPaBoBi 3acann aisibHocTi Coryskbu OGesrexy YKpaiHu IOA0 peaisarii JepKaBHOI aHTH-
KOPYIIIIHOI TporpamMu 3 BUKOHAHHS AHTUKOPYIIIIHHOT cTpaTerii Ha CbOTOHINIHI JIeHb TIPE/ICTABIEHO:
Koncturynieio Ykpainn Ta HU3KOIO 3aKOHOJABYMX Ta Mi/[3AKOHHUX HOPMATMBHO-TIPABOBUX aKTiB. Tak,
OcHoBHUI 3aKoH BU3HAYa€ HaWOLIbII BaauBl 3acamu (DYHKI[IOHYBaHHS Jep/KaBU B3arasi, a TaKOXK
YoMy Ta IigzakoHHoMy piBi. Came 3a iX J0IIOMOr0I0 perjiaMeHToBaHo GilbIICTh aAMiHiCTPaTHBHO-Opra-
Hi3aIliHIX, MaTepialbHO-TEXHIYHUX Ta IHIIMX TUTaHb SIK 3aTaJbHOTO MPOIECY 3amobiraHHsa KOPYIIil
B OpraHax Jiep:kKaBHOI BJIaJIM Ta MiCIIEBOTO CAMOBPS/LyBaHHs, TaK i peasisaltii aHTUKOPYIIIIHHOI IO TUKY
Gesnocepenibo B pamMkax AiszibHocti Coyk6u Gesnekn Ykpaiim.

KiouoBi cioBa: HOPMaTHBHO-IIPABOBI 3acajii, TMPOTH/IS KOPYIIIil, aHTUKOPYTILiiHA MpOrpama,
Antukopynuiiina crpareris, Ciysk6a Oesieku Ykpaitu.
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INFORMATION SECURITY AS A FUNDAMENTAL
COMPONENT OF NATIONAL SECURITY

Abstract. Purpose. The purpose of this article is to examine the theoretical and methodological
foundations of information security as a fundamental component of national security, which plays
a key role in safeguarding national interests and the security of the state. Results. The article explores
the essence of information security as a fundamental element of national security. The information domain
isincreasingly exposed to both external and internal threats, which, in most cases, pose risks to the interests
of individuals, society, and the state. Information security, as an integral part of national security, plays
a crucial role in the external and internal policies of the state and encompasses all areas of public life.
The article examines the components of ensuring the state's information security and outlines the main
areas of activity of governmental authorities. It defines the system for ensuring information security
and highlights the features, functions, and operational aspects of its actors within the national security
framework. The analysis covers the impact of information security on national security, the challenges
posed by internal and external informational threats, protection of information, information sovereignty
of the state, and information support. Conceptual approaches are proposed for ensuring information
security and developing an information security system to support the proper functioning of the information
space. This includes identifying and preventing threats to national security, the state, and its citizens
in the information domain. Conclusions. The study concludes that the Information Security Strategy
provides a normative basis for ensuring information security within the state’s territory. However, it
lacks provisions for economic security, leading to legal gaps and complications in the implementation
of comprehensive information security. The field of information security is rapidly evolving and requires
urgent regulatory improvement. It is essential to develop a legal framework to protect the rights
and interests of the subjects and objects of information relations. The information domain must be based
on reliable, complete, and timely information, as well as freedom of speech, in order to preserve and enhance
the national information product within the global information space.

Key words: national security, information security, information protection, national security
assurance, information, information leakage.

1. Introduction

In the national security system of the state,
information security playsa crucial role, as it can
significantly influence the resolution of domes-
tic political, foreign policy, economic, and mili-
tary conflicts. Inefficiencies in the organization
of state authorities and civil society result in
abroad spectrum of internal threats to the coun-
try's information security. The issue of legal gaps
in the national information strategy is highly
relevant; their refinement and amendment
would substantially contribute to the successful
resolution of challenges in the political, social,
economic, and other domains of state activity.

The relevance of information security as
a component of national security has been
emphasized by leading scholars in the field
of administrative law, including V.B. Averyanov,
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O.M. Bandurka, Yu.P. Bytyak, V.V. Halunko,
1.P. Holosnichenko, O.Yu. Drozd, T.O. Kolo-
moiets, V.K. Kolpakov, A.T. Komziuk, V.A. Lip-
kan, O.M. Muzychuk, V.I. Kurylo, V.I. Olefir,
S.P. Ponomariov, A.A. Starodubtsev, M.M. Tysh-
chenko, S.O. Shatrava, among others.

The purpose of this article is to examine
the theoretical and methodological founda-
tions of information security as a fundamental
component of national security, which plays
one of the key roles in ensuring the protection
of vital national interests and the overall secu-
rity of the state.

2. Information Security as a Component
of National Security

One of the primary objectives of the state is
ensuring the security of society, as the formation
and development of human civilization have

© N. Serhiienko, 2023
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always been closely linked with overcoming
various internal and external political threats.
National security cannot be viewed as an iso-
lated or detached phenomenon from public life.
Information support plays a particularly signif-
icant role in this context. At the current stage
of societal development, a wide array of new
information technologies, communication sys-
tems, and telecommunications infrastructure
has emerged, making information a constant
and essential attribute of state functioning.
Informational influence on the state and society
has become more effective than political, eco-
nomic, or even military pressure.

Article 17 of the Constitution of Ukraine
states: “The protection of the sovereignty
and territorial integrity of Ukraine, the provi-
sion of its economic and information security,
shall be the most important functions of the state
and a matter of concern for all the Ukrainian
people” (Constitution of Ukraine, 1996).

Thus, the term “information” is employed
across various scientific and legal disciplines.
It has acquired multiple meanings and is
interpreted depending on the field of activity.
According to the Law of Ukraine On Informa-
tion, information is defined as any data and/
or knowledge that can be stored on physical
media or represented in electronic form (Law
of Ukraine On Information, 1992).

A more comprehensive definition is offered
in the Legal Encyclopedia: “Information” (from
Latin informatio — explanation, representa-
tion, interpretation) is understood as data
concerning individuals, objects, technologies,
tools, resources, events, and phenomena occur-
ring in all areas of state activity, public life,
and the environment, regardless of the form in
which such data are presented. This data may
be expressed in the form of signals, symbols,
sounds, moving or static images, or in any other
way (Shemshuchenko, 1998).

The field of information security is governed
by relevant normative legal acts, including:
the Constitution of Ukraine, the Law of Ukraine
On Information, the Law of Ukraine On
the National Informatization Program, the Law
of Ukraine On National Security of Ukraine,
the Presidential Decree On the Information
Security Strategy, the Concept of National Secu-
rity of Ukraine, as well as applicable interna-
tional standards.

It is appropriate to assert that information
security, as a component of national security,
represents a state of protection of vital interests
of individuals, society, and the state, in which
harm is prevented due to: incomplete, untimely,
or unreliable information; negative informa-
tional influence; adverse effects of information
technology use; unauthorized dissemination,

use, and breaches of integrity, confidentiality,
and availability of information (Sashchuk, 2019).

Modern scholar O.V. Lytvynenko defines
information security as the protection
of information, the safeguarding and control
of the information space, and ensuring an ade-
quate level of informational sufficiency (Lytvy-
nenko, 1997, p. 10).

Researchers M.M. Prysiazhniuk
and Ya.I. Bieloshevych characterize information
security as a state of protection of vital interests
of individuals, society, and the state, in which
harm is prevented due to: incomplete, untimely,
or unreliable information; negative informa-
tional influence; adverse consequences of the use
of information technologies; unauthorized dis-
semination, use, and breaches of the integrity,
confidentiality, and availability of information
(Prysiazhniuk, Bieloshevych, 2013, p. 44).

B. Kormych rightly notes that information
security is the state of protection of legally
established norms and parameters of informa-
tion processes and relations that ensure the nec-
essary conditions for the existence of individ-
uals, society, and the state as subjects of these
processes and relations (Kormych, 2004, p. 92).

In the academic literature, various con-
ceptual approaches to defining information
security can be found. Some scholars consider
it to be a multi-dimensional and multifaceted
phenomenon affecting all spheres of public
life, while others focus on the growing number
of potential threats in the information space
and the increasing destabilizing factors.

The Law of Ukraine On the Concept
of the National Informatization Program defines
information security as an essential component
of national security. Thus, information security
is recognized as an integral part of the political,
economic, defense, and other sectors of national
security. The objects of information secu-
rity include information resources, channels
of information exchange and electronic commu-
nication, mechanisms ensuring the functioning
of electronic communication systems and net-
works, as well as other elements of the national
information infrastructure. As a result of imple-
menting the Program, a comprehensive set
of regulatory documents will be developed
addressing all aspects of the use of computing
equipment for processing and storing restricted
information; a set of national standards for doc-
umentation, maintenance, use, and certification
of information protection software; a database
of tools for diagnosing, localizing, and prevent-
ing viruses; new information protection tech-
nologies using spectral methods; and highly
reliable cryptographic methods of information
protection (Law of Ukraine On the Concept
of the National Informatization Program, 1998).
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The Law of Ukraine On National Security
of Ukraine, which serves as a fundamental guide
forensuring Ukraine’s national security, presents
information security as a systemic and integral
component of national security, albeit without
a precise definition of the term (Law of Ukraine
On National Security of Ukraine, 2018).

Accordingto O.M. Kosohovaand A.O. Siryk,
who have studied the protection of the national
information space in the context of hybrid war-
fare, several key destructive factors have been
identified as having a damaging impact on
Ukraine’s information environment:

1. continuous personnel losses (casualties,
prisoners, and wounded), which contribute to
public distrust in Ukraine’s military-political
leadership, portraying it as unable to control
the internal situation;

2. an inadequate national information secu-
rity system that undermines patriotic sentiment;

3. the active dissemination of external
information campaigns by the Russian Feder-
ation, which influence public opinion towards
accepting a federal structure for Ukraine
and resolving the conflict in the East under
the terms of the Kremlin regime (Kosohov,
Siryk, 2017, p. 39).

Information security is generally inter-
preted as the level of protection of information
processes within the state. The current legis-
lation establishes a range of legal and organi-
zational measures aimed at securing the field
of information security.

The main directions of the Information Secu-
rity Strategy of Ukraine include: ensuring national
information security, countering disinformation,
and resisting information operations. The Strat-
egy defines information security as a component
of Ukraine’s national security, representing
a state of protection of state sovereignty, terri-
torial integrity, democratic constitutional order,
and other vital interests of the individual, soci-
ety, and the state. This includes the proper assur-
ance of constitutional rights and freedoms, such
as the collection, storage, use, and dissemination
of information; access to reliable and objec-
tive information; and the existence of an effec-
tive system of protection and counteraction to
harmful informational influences — including
coordinated dissemination of false information,
destructive propaganda, other information oper-
ations, as well as unauthorized dissemination,
use, and violations of the integrity of restrict-
ed-access information (Decree of the President
of Ukraine On Information Security Strategy,
2021).

3. The Role of State Authorities in Ensur-
ing Information Security

It is appropriate to highlight a distinct list
of powers vested in state authorities regard-
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ing the assurance of information security,
as the implementation of such powers plays
a crucial role in safeguarding national security.
The National Security and Defense Council
of Ukraine operates in the information domain
in accordance with the Constitution and laws
of Ukraine. It coordinates the activities of exec-
utive authorities aimed at ensuring national
security in the information sphere, particularly
through the capacities of the Center for Coun-
tering Disinformation (Decree of the President
of Ukraine On the Information Security Strat-
egy, 2021).

The Cabinet of Ministers of Ukraine plays
a leading role in the field of information secu-
rity, ensuring the formation and implementa-
tion of state information policy, guaranteeing
information sovereignty, allocating funding
for programs related to information security,
directing and coordinating the work of minis-
tries and other executive bodies, and approving
an action plan for implementing the Informa-
tion Security Strategy.

The Ministry of Foreign Affairs of Ukraine,
in the context of information security, contrib-
utes to the promotion and formation of a pos-
itive international image of Ukraine in global
and foreign national information resources
in order to protect its political, economic,
and socio-cultural interests, reinforce national
security, and restore the country’s territorial
integrity.

The Ministry of Defense of Ukraine, as
a member of the National Security and Defense
Council, is authorized to:

1. monitor the information environment
and forecast and identify information threats to
national security in the military sphere;

2. prepare and conduct information defense
activities, coordinating the involvement
of national security actors in these efforts;

3. develop and maintain the system of stra-
tegic communications of the defense forces;

4. carry out legal, organizational, technical,
informational, and other actions to ensure its
own information security, including the pro-
tection of the unified information environment
of the defense forces, especially in deployment
locations of military units and formations
of the Armed Forces of Ukraine and other mili-
tary entities established under Ukrainian law;

5. cooperate with domestic and foreign
media outlets to report on national security
and defense measures, as well as efforts to repel
and deter armed aggression by the Russian Fed-
eration in Donetsk and Luhansk oblasts;

6. counter information operations and other
information influence campaigns targeting
the Armed Forces and other Ukrainian military
formations;
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7. deliver reliable information to members
of the Armed Forces and other components
of the defense forces (Decree of the President
of Ukraine On the Information Security Strat-
egy, 2021).

The Security Service of Ukraine (SSU)
is designated by law as one of the main actors
in ensuring national security. According to
Article 17 of the Law of Ukraine On National
Security of Ukraine, it is responsible for coun-
terintelligence protection of state sovereignty,
constitutional order, territorial integrity,
defense and scientific-technical potential,
cybersecurity, information security, and critical
infrastructure (Law of Ukraine On National
Security of Ukraine, 2018).

The SSU'’s activities in the area of infor-
mation security are regulated by the following
legislative acts: the Law of Ukraine On the Secu-
rity Service of Ukraine, On National Security
of Ukraine, On Operative-Investigative Activity,
On Counterintelligence Activities, On Combat-
ing Terrorism, On the Organizational and Legal
Framework for Combating Organized Crime,
the Information Security Strategy, the Cyber-
security Strategy of Ukraine, as well as rele-
vant international legal instruments. The SSU
identifies, neutralizes, and mitigates threats to
national security in the information domain
within the scope of its authority.

In accordance with the Information Secu-
rity Strategy, the main functions of the SSU
in the information sphere include the spe-
cial monitoring of domestic and foreign mass
media and online platforms to detect threats to
Ukraine’s national security, and counteracting
special information operations aimed at under-
mining the constitutional order, sovereignty,
territorial integrity, or exacerbating socio-po-
litical and economic conditions (Decree
of the President of Ukraine On the Information
Security Strategy, 2021).

Ukrainian intelligence  agencies, in
the sphere of information security, safeguard
national interests abroad and counter external
information threats in the context of national
defense and security.

Article 22 of the Law of Ukraine On National
Security of Ukraine designates the State Service
of Special Communications and Information
Protection of Ukraine as the body responsible
for the functioning and development of gov-
ernment communication systems, the National
System of Confidential Communication, and for
implementing state policy in areas such as cyber-
security of critical information infrastructure,
state information resources and legally pro-
tected data, cryptographic and technical pro-
tection of information, telecommunications, use
of the national radio frequency spectrum, spe-

cial-purpose postal services, and government
courier communications, among other statutory
duties.

The National Council of Television
and Radio Broadcasting of Ukraine is tasked
with protecting Ukraine’s information space
from  propagandist audiovisual  content
of the aggressor state and promoting Ukrainian
broadcasting in the temporarily occupied terri-
tories (Decree of the President of Ukraine On
the Information Security Strategy, 2021).

The powers of the Ministry of Internal
Affairs of Ukraine in the area of informa-
tion security are defined by the Resolution
of the Cabinet of Ministers of Ukraine On
Approval of the Regulation on the Minis-
try of Internal Affairs of Ukraine and by laws
including On National Security of Ukraine, On
the National Police, On Operative-Investigative
Activity, and On the Basic Principles of Ensuring
Cybersecurity of Ukraine.

The Ministry of Internal Affairs is a mem-
ber of the National Security and Defense Coun-
cil of Ukraine and acts as a stakeholder in
the implementation of state information policy.
It also cooperates with other national security
entities to counter threats to national interests
and national security.

The National Police of Ukraine ensures
the protection of individual rights and freedoms,
as well as public and state interests against
cybercrime. It is responsible for preventing,
detecting, suppressing, and solving cybercrimes,
and raising public awareness about cybersecu-
rity (Law of Ukraine On the Basic Principles
of Cyber Security of Ukraine, 2017).

The Prosecutor's Office of Ukraine oper-
ates in accordance with the Constitution
and the Law of Ukraine On the Prosecutor’s
Office. It forms a unified system responsible for:

1. maintaining public prosecution in court;

2. organizing and supervising pre-trial
investigations, including overseeing covert
investigative actions;

3. representing state interests in court in
exceptional cases and as provided by law (Con-
stitution of Ukraine, 1996).

Justice in Ukraine is administered exclu-
sively by the courts, in accordance with Arti-
cles 124—125 of the Constitution of Ukraine
and applicable laws. The courts adjudicate
criminal offenses that threaten national security
in the information domain.

Information security is of great importance
not only for the state but also for the interna-
tional community. The United Nations plays
a significant role in global information security
efforts by developing international legal frame-
works to counteract the unlawful use of scien-
tific and technological advances by terrorist
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groups and organized crime. Issues of infor-
mation security in the context of building
a sustainable global information society are also
actively addressed by several specialized UN
agencies (Frolova, 2018, p. 4).

4. International Information Security

The United Nations defines international
information security as a state of international
relations that excludes violations of global sta-
bility and the creation of threats to the security
of individual states and the global community
within the information space (Dubov, Ozhevan,
2012, p. 61). New international documents were
developed based on the UN resolutions “The
Role of Science and Technology in the Context
of International Security and Disarmament”
and “Developments in the Field of Informa-
tion and Telecommunications in the Context
of International Security.” These resolutions
contain provisions concerning the use of emerg-
ing technologies in both civilian and military
spheres, the application of modern scientific
and technological advancements in weapons
modernization, and the importance of counter-
ing destructive information influences (Kopiika,
2020, p. 103).

The primary goal of international organiza-
tions is security itself, with NATO having most
effectively reformed its policy regarding infor-
mation security. The organization has estab-
lished centers in member states as multinational
institutions for the development of digital secu-
rity doctrines, the enhancement of intergovern-
mental cooperation, the implementation of the-
oretical findings into practical measures against
digital threats, and the exchange of best prac-
tices in information protection among mem-
ber and partner countries. Currently, NATO’s
Cyber Security Center operates in Estonia. It
does not form part of NATO’s military struc-
ture and is funded by sponsoring countries
and NATO member states (Kononenko, Novik-
ova, Kopytska, 2021).

Information security, as a component
of national security, plays a vital role in identi-
fying national interests and security priorities.
The main threat to national security is the infor-
mational influence exerted on society by another
state or actor, which poses risks to Ukraine’s
sovereignty, critical infrastructure, information
resources, strategic communications, and public
consciousness. Disinformation campaigns aim
to impose an alternative system of values on
the state and manipulate the behavior of its pop-
ulation for the benefit of the aggressor.

5. Conclusions

The Information Security Strategy outlines
the regulatory framework for ensuring informa-
tion security within the territory of the state.
However, the legislator does not provide for
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the integration of economic security into
the Information Security Strategy, which results
in regulatory gaps and complicates the pro-
cess of ensuring effective information security.
The information security domain is dynamic
and requires ongoing legal improvement. It is
essential to develop a comprehensive regula-
tory framework aimed at protecting the rights
and interests of the subjects and objects of infor-
mational relations.

The information environment must be built
upon accurate, comprehensive, and timely
information, while simultaneously upholding
freedom of expression and fostering the devel-
opment and preservation of national informa-
tional products in the global information space.

Responsibility for ensuring information
security is currently distributed among various
state authorities and law enforcement agencies.
Therefore, it is necessary to establish a dedi-
cated state body endowed with specific powers
in the field of information security.
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Abstract. Purpose. Mera crarTi

[IOJISATAE  IOCJI[KEHH]

TeOpeTI/IKO-MeTO[[OJIOl‘i‘{HI/IX OCHOB

inopmariiitoi Gesnexu Sk GpyHIaMEHTaIbHY CKIaI0BY HAILIOHAIBHOI O€3EKH, 110 Bilirpae OHY 3 KJII0Y0-
BUX PoJIeil y 3a0e3IeueHH] HallioHaIbHOT OE3MEKH Ta KUTTEBO BAKIMBIX iHTepeciB nepxasi. Results. Crar-
TSI TIPUCBAYEHA POSKPUTTIO CYTHOCTI iHopMaitiiiHoi Ge3nekn sk pyHIaMeHTaabHOI CKIaI0BOi HAI[IOHAIBHOT
Gesniexn. B indopmariiiniii cdepi cylpoBOIKYIOThCS OSIBY 30BHIIIHIX TaK 1 BHYTPILIHIX 3arpo3, sIKi B Oi/1b-
IIOCT] BUMAJKIB 3arPOKYIOTh iHTEpecamM 0COGMCTOCTI, CYCIIiIbCTBA, AeP:KaBU Ta 1i HallioHaJIbHIN Oestieri.
Indopmartiiina 6esrexa sk CKJ1a0Ba Hal[iOHaJIbHii Ge3Melli Bilirpae BasKIMBY POJIb € CKJIAJ0BOIO 30BHIITHBOT
i BHYTPINTHBOI TIOJIITUKH JIeP;KaBH Ta OXOITIOE BCi chepu JKUTTEMISIMBHOCTI CyCIimbeTBa. PO3TIIsIHyTO CKITa-
JOBI 0710 3abe3medenns indopMaIiitinol 6esnekn aepsKaBy Ta OCHOBHI HATIPSMKHN JiSTbHOCTI IePKaBHAX
oprauis Biaau. Busnaueno cucremy sabesnedens indopmariiiinoi 6esnekn Ta 0co6IMBOCTI (PyHKIOHY-
BamHs Ta GyHKII i cyOekTiB y cepi HaionaabHOi Oesneku. [IpoanarizoBaHo BB iHbopMaliiiHoi 6e3-
TIeKH Ha HAI[OHATbHY (e3TeKy, a TaK0K MPoGIeMu BHYTPIITHIX Ta 30BHINTHIX iH(MOPMAITITHIX 3arpo3, 3aXHCT
incdopmartii Gesnekn, iHGOPMAIIIHOrO cyBepeHiTeTy aepskaBu Ta iHPOpPMaIiiiHOTo 3abe3IeyeHHs. 3ampo-
[IOHOBaHI KOHIENTyaJIbHI MiAX0/11 110710 3a0esnederHst indopmaltiiinoi Gesieku Ta cucreMu iHpopMaiiiHoi
Ge3IeKn Ui HAJIEKHOTO (DYHKIIOHYBAHHS 1H(DOPMAIIIHOTO [POCTOPY, 3 METOK BUSIBJIEHHS Ta MOMEPE/-
JKeHHsI 3aTPO3 HallioHaIbHIN Ge3rert, epskaBu Ta ii rpoMazsHaM B iHdopMaIiitHiii cepi.

Conclusions. 3po6ieHo BUCHOBOK, 110 B Crparerii iHdopmaliiiiHoi Gesrekn BGayaloThest HOPMATHUBHE 3aKpi-
IUIEHHSI 110710 3a0e31eueHHs iH(opMarliiiHoi Gesnexu B Mekax Teputopii aepskasi. 3akoHozaselb B Crparerii
iHdopmariiiiroi 6esnexn He nepegbdadac 3abesnedeH i eKOHOMIYHOI Ge3MeKH, IO MPU3BOAUTD 10 HOPMATUBHIX
HPOraJIH Ta yCKJIa/IHIoe 3a0esnedents indopmartiiitoi Gesnexn. Cdepa iHdopmariiiiHoi Oesrek mocTiiiHo 3ui-
HIOETHCST € HATATBHOIO 1 TTOTpedye HOPMATHBHOTO BocKoHazenHst. CJiisi po3poGHTI HOpMATHBHY TIPABOBY (asy
10710 3a0e3IeYeHH s 3aXUCTy MPaB Ta iHTepeciB cyG'eKTiB i 00'ekTiB iHdopMariitnux BigHockH. [HpopMariiina
chepa nosuHHa Gy/1yBaTUCs Ha IOCTOBIPHIN MOBHIIL, cBO€uacHiii iHdopmalli Ta cBOOOLY ¢JI0Ba 1IO/IO BAOCKOHA-
JIeHHSI, 30epesKeHHsT HAIOHATBHOTO iH(DOPMAIIITHOTO IPOYKTY Y CBITOBOMY iH(OpPMAITITHOMY TTPOCTOPI.

Kmouosi crosa: navionanvna 6esnexa, ingpopmauiina 6esnexa, ingopmayitinuil 3axucm, sabesnevens
nayionanvrol besnexu, ingopmauis, sumox iHpopmay;i.
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DIGITAL LAW IN THE SYSTEM OF UKRAINIAN LAW:
ANALYSIS OF PARTIES

Abstract. Purpose. The purpose of the article is to establish the role of digital law in regulating social
relations and to outline the main issues of determining its legal nature from the perspective of actor analysis.
Results. The article analyses the criteria for distinguishing digital law as an independent branch of law. It
is emphasised that the use of digital technologies leads to the formation of a separate branch of law which,
so to speak, “autonomously” regulates social relations in the field of digitalisation independently of other
branches, using its regulatory methods through digital technologies. Digital technologies are not only a way
to give a new form to existing social relations, but also a tool for qualitative changes in the conduct of parties
to legal relations. In addition, modern digital practice leads to a certain blurring of the boundaries between
absolute and relative rights, in particular in the context of the implementation of legal remedies. In the context
of distinguishing digital law as an independent branch, it is important to emphasise that some legal relations
exist only in a special digital environment, which significantly changes the nature of interaction between
their participants, sometimes actually creating a new digital legal reality characterised by the integration
of the digital and real worlds, public and private platforms, private and public networks, etc. Obviously, this
circumstance cannot be ignored by the national legislator. Conclusions. It is concluded that Ukraine's digital
law is specific and independent in nature. The basis for this statement is the criteria enabling to state that
digital law is relatively independent. It is not only about using a specific conceptual apparatus, determining
the legal status of the parties to legal relations, which are essential for the exercise of digital rights, but also
about the formation of a system of regulatory framework for digital legal relations, in which self-regulatory acts,
technical and even ethical provisions that ensure the formation of their own arsenal of means of interaction
between participants in digital legal relations continue to occupy a special place. Modern legal relations, based
on digital technologies, actively influence relations outside the digital world. In fact, we mean a qualitatively
new development of law and regulatory framework that fundamentally changes traditional approaches to
building social relations in the context of interaction between individuals, society and their contacts with
public authorities. However, this new digital legal reality poses additional risks for parties to legal relations, as it
requires to be regulated systematically and consistently, and therefore the issue of forming digital law, defining
its legal nature and place in the Ukrainian legal system is relevant and timely.

Key words: law, digital law, digital environment, digital legal relations, parties to legal relations,
digital actors, digitalisation, information technology, digital state.

1. Introduction

The digitalisation of all sectors of society
and the state has led to the transformation
of relevant social relations, which have taken on
new forms. This, in turn, has led to the forma-
tion of a new regulatory framework and amend-
ments to existing legislation. These trends are
further complicated by the transformation
of digital relations themselves, the emergence
of new forms of interaction between legal enti-
ties in the digital environment.

Digitalisation provides new opportunities
to improve welfare and address social issues in
education, business, healthcare and environ-
mental protection, public administration, trans-
port and other sectors of human life (Haltsova,
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2021). Modern legal relations, based on digital
technologies, actively influence relations out-
side the digital world. In fact, we mean a quali-
tatively new development of law and regulatory
framework that fundamentally changes tradi-
tional approaches to building social relations in
the context of interaction between individuals,
society and their contacts with public authori-
ties. However, this new digital legal reality poses
additional risks for parties to legal relations, as it
requires to be regulated systematically and con-
sistently, and therefore the issue of forming dig-
ital law, defining its legal nature and place in
the Ukrainian legal system is relevant and timely.

The scientific research in the field of dig-
ital law and the legal status of participants in

© S. Stefurak,2023
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the digital environment includes the works
of domestic legal scholars who have studied
theseissues at different times, including O. Bara-
bash, M. Baimuratov, O. Batanov, D. Bielova,
Yu. Bysaha, O. Bernaziuk, V. Voronkova,
O. Karmaza, Yu. Razmetaieva, N. Parkhomenko,
T. Podorozhna, O. Skrypniuk, O. Streltsova,
Y. Tikhomyrov, Yu. Shemshuchenko, D. Yatskiv,
and others.

The purpose of the article is to establish
the role of digital law in regulating social rela-
tions and to outline the main issues of determin-
ing its legal nature from the perspective of actor
analysis.

2. Actors in the information space

With the development of information tech-
nologies, the Ukrainian state is increasingly
seeking to establish itself as a legal state with
the aim of regulating the activities of legal enti-
ties that are currently ‘unusual’ for perception.
For example, the current legislation introduces
the following new actors and provides their
definitions: “website owner,” “hosting provider,”
“blogger,” “search engine operator,” “owner
of an audiovisual service,” etc. (Barabash, 2022).

Among the actors in the information space,
several groups of actors can be distinguished,
depending on their role in this environment:
information producers, information recipients,
actors that systematise and store information,
and actors that provide information distribu-
tion (transmission) services. The state seeks
to regulate their legal status in relation to all
of these actors. For more effective supervision
of the actions of some of the most active enti-
ties, the state enters information about them
into the relevant registers. According to schol-
ars, the list of legal relations arising in the field
of IT law is quite general, but it is obvious that
they are heterogeneous in their legal nature,
and therefore it is very difficult to find clear
criteria that would allow for a certain classifi-
cation. The only unifying factor is the virtual
environment in which these relations arise,
change and terminate (Urtaiev, 2022).

Recently, through amendments to the cur-
rent legislation, the state has been trying to
regulate the activities of entities that do not
directly create new information themselves,
but provide services to content consumers by
systematising and transmitting this informa-
tion. These are information intermediaries. An
information intermediary is a person or organ-
isation that sends, receives or stores electronic
documents, messages or provides other services
using information and telecommunication tech-
nologies on behalf of another person (Varenko,
2014). This means a person who transmits mate-
rial in an information and telecommunication
network, in particular the Internet, a person

who provides the possibility of placing material
or information necessary for its receipt using
an information and telecommunication net-
work, a person who provides access to material
in this network. By establishing prohibitions
and restrictions on entities providing informa-
tion dissemination services (information inter-
mediaries), the state imposes obligations on
them that are actually a continuation of state
functions.

The mass media (hereinafter referred to as
the media) are particularly important among
the entities that create and disseminate infor-
mation. In Ukraine, the media are institutions
and forms of public and open dissemination
of information for a wide range of users, which is
carried out with the help of technical means. The
mass media is a complex system in which there
are two main types: electronic (radio, television,
film, audio) and print (press) (Makeieva, 2019).

Nowadays, the media are institutions cre-
ated for the public, open transmission of various
information to different people with the help
of special technical tools. This relatively inde-
pendent system (remember that they are classi-
fied as the fourth branch of power in Ukraine) is
characterised by its many elements: properties,
content, methods, forms and levels of organisa-
tion (Sikorskyi, 2021). Furthermore, the state
should consider the influence of the media on
society, while controlling these levers of influ-
ence. It should be noted that the media are
subject to mandatory state registration. In
the modern world, the media are actively using
the Internet, namely creating websites, TV
and radio channels, organising online broad-
casting, having their own print media, etc.

A widespread use of digital technologies
leads to the formation of a separate branch
of law which, so to speak, “autonomously” reg-
ulates social relations in the field of digitalisa-
tion independently of other branches, using
its regulatory methods through digital tech-
nologies. In this regard, the views of the well-
known Harvard Law School Professor L. Les-
sig should be noted, who criticised the position
of the US Court of Appeals Judge F. Easter-
brook, who opposed the idea of defining cyber
law as a unique section of legal research
and litigation (Easterbrook, 1996), consist-
ently defended the idea that legal concepts
and rules will inevitably evolve as cyberspace
develops and expands. The researcher focused
on the specifics of cyberspace, where there are
special mechanisms of interaction and identifi-
cation of participants in relations is complicated
(Lessig, 1999).

It should be emphasised that the contro-
versy over the sectoral separation of legal pro-
visions regulating social relations in the context
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of digitalisation is a consequence of the discus-
sion about the system of law and the criteria for
its construction. As is well known, the criterion
for distinguishing branches of law is the subject
matter and method of regulatory framework.

3. Specific features of digital law separa-
tion

Modern researchers believe that a pre-
requisite for the allocation of a new branch is
the formation of a qualitatively different sec-
tor of social relations that will potentially be
the subject matter of regulatory framework
(Hetman, 2023). Moreover, it is important to
distinguish such processes from the usual trans-
formation of existing relations related to the use
of their new forms.

Another element of this debate is the views
of scholars on the allocation of new human
rights — digital rights. According to some schol-
ars, digital rights are not a new type of prop-
erty rights, but only a digital form of binding
and other rights, not all, but only those directly
specified in the current legislation (De Hert,
Kloza, 2012). Therefore, the digitalisation
of certain property rights does not change their
legal (civil law) nature: it is not the subjective
rights themselves that become digital, but only
the forms of their consolidation (existence)
and the ways of exercising these rights, includ-
ing the ways of disposing of them, that are deter-
mined by this circumstance (Marwick, Boyd,
2014). This perspective is supported by other
scholars who believe that digital law is not a sep-
arate sub-branch in the legal system, but only
a digital form of private and public digital rela-
tions that requires new regulatory approaches,
but not the substitution of the content of digital
relations with their form (Reventlow, 2020).

It is possible that the relevant groups
of relations (intellectual property, e-commerce,
personal data, information security, etc.) are
already included in the subject group of exist-
ing branches of law, without constituting a new
branch of law in the form of Internet law, cyber
law, digital law, etc. Nevertheless, does this
mean that it is impossible to identify the specif-
ics of legal relations related to the acquisition,
exercise and protection of rights, and to form
a new branch of law on this basis? According
to O. Bratasiuk, in the modern world, elec-
tronic information media, namely, the Inter-
net resources to which they provide access,
play an important role in a person's daily life.
Few people can imagine their lives without
digital devices, which are a way and a tool for
obtaining information, and for some it is a man-
datory attribute for making a profit. There-
fore, the issue of regulating digital rights in
the shortest possible time arises. A significant
contribution to solving this problem would be
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to enshrine basic digital rights at the constitu-
tional level or to include these rights in relevant
legislation, and it is urgent to develop effective
mechanisms for the implementation and pro-
tection of these rights (Bratasiuk, 2021). This
can be demonstrated by the correlation between
civil and financial law. In both cases, the mat-
ter subject to regulatory consideration is prop-
erty relations, but the subject matter of legal
relations and the methods of their regulatory
framework give grounds for their sectoral delin-
eation even in inter-sectoral institutions, such
as government loans, where the issue of gov-
ernment bonds is the subject matter of financial
law, and the relationship between the state, rep-
resented by its authorised bodies, and the bor-
rower under a government loan agreement is
the subject matter of civil law.

In addition, modern digital practice leads
to a certain blurring of the boundaries between
absolute and relative rights, in particular in
the context of the implementation of legal rem-
edies. Therefore, digital technologies are not
only a way to give a new form to existing social
relations, but also a tool for qualitative changes
in the conduct of parties to legal relations.

In the context of distinguishing digital law
as an independent branch, it is important to
emphasise that some legal relations exist only
in a special digital environment, which sig-
nificantly changes the nature of interaction
between their participants, sometimes actually
creating a new digital legal reality characterised
by the integration of the digital and real worlds,
public and private platforms, private and pub-
lic networks, etc. Obviously, this circumstance
cannot be ignored by the national legislator.
In addition, as is well known, there has long
been an “Internet law,” “cyber law” and “net-
work law.” Foreign researchers have even come
up with a new name for this law: “platform
law” (Lobel, 2016), that is, the law of digital
technologies. In fact, all of these types of law
are used as a synonym for digital law and are
based on a mixture of traditional and “new”
legal institutions that have emerged and devel-
oped due to the existence and widespread use
of the Internet, which actually raises the ques-
tion of the place of the relevant legal provisions
in the system of national law.

4. Conclusions

Therefore, the analysis of specifics
of Ukraine's digital law enables to conclude that
it is independent in nature. The basis for this
statement is the criteria enabling to state that
digital law is relatively independent. It is not
only about using a specific conceptual appara-
tus, determining the legal status of the parties to
legal relations, which are essential for the exer-
cise of digital rights, but also about the forma-
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tion of a system of regulatory framework for
digital legal relations, in which self-regulatory
acts, technical and even ethical provisions
that ensure the formation of their own arsenal
of means of interaction between participants in
digital legal relations continue to occupy a spe-
cial place.

All these factors together create objec-
tive prerequisites for the sectoral separation
of digital law. The potential inherent in digital
technologies can not only significantly trans-
form existing, but also create fundamentally
new social relations, which confirms the above
thesis about the possibility of considering
digital law as an independent branch of law.
Namely, digital law is related to: the specifics
of the relations constituting its subject matter,
the emergence and existence of which is impos-
sible without the use of certain digital technol-
ogies; the peculiarities of the method of their
legal regulation, characterised by a combina-
tion of mandatory and dispositive regulation;
the legislative framework while maintaining
a significant role of self-regulation and the need
to allow for the specifics of national jurisdiction
in the Internet space; the formation of a special
system of legal relations based on the specifics
of the information space.
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IIN®POBE ITIPABO B CUCTEMI YKPATHCBKOTO ITPABA:

CYB’EKTHUIT AHAJII3

Anoranig. Mema. Metoio ctaTti € 3’scyBanis poJi 1UpPOBOTO TIPaBa B MPABOBOMY PETYJIIOBAHHI
CYCIIJIBHUX BIIHOCHH Ta OKPECJEHHS OCHOBHUX TIPOOJIEM BU3HAYEHHS [IOr0 MPABOBOI IPUPOAM 3 TOUKH
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30py cy6’ekTHOTO aHami3y. Pesyavmamu. Y crarTi 3pobJeHO aHasi3 KPUTEPiiB BHOKPEMJICHHS HHUpPO-
BOTO TIpaBa SIK CaMOCTIiiHOI raTysi mpaBa. 3a3Haueno, 1o . Haromomnreno, mo BUKopucTaHHs IPPOBIX
TEXHOJIOTIH 3yMOBIIOE (DOPMYBAHHS OKPEMOI Tajly3i IPaBa, sIKa Tak OU MOBUTU «aBTOHOMHO» DETYJIIOE
CycIinbHi Biinocwuu y cdepi mudposizartii HezameKHO Bijl iHITIX Tagy3el, BHKOPHUCTOBYIOUU CBOi CIO-
co0u TIPaBOBOTO PETYJIOBAHHSI 3a JI0MOMOTOK [U(PPOBUX TEXHOJIOTIiT. i(POBI TEXHOJIOTIT € He TiJIbKK
crocoboM HajlaHHs1 HOBOT (DOPMU BiKe ICHYIOUUM CYCILIbHUM BiJIHOCUHAM, & I IHCTPYMEHTOM SIKICHOI 3Mi-
HU TIoBeZliHKM cy6'ektiB mpaBa. KpiM Toro, cydacwa 1udposa mpakTHKa 3yMOBJIOE MEBHE PO3MUBAHHSI
KOD/IOHIB MizK aGCOJTIIOTHUMH 1 BIIHOCHUMU [IPaBaMH, 30KPeMa B KOHTEKCTI peasiizallii 3aX0/1iB IPaBOBOro
3aXUCTy. Y KOHTEKCTi BUOKPEMJICHHS 1[1(hPOBOTO 11paBa K CaMOCTIiHOI rajysi, BAXKJIMBO BKa3aTH Ha Te,
110 JIesTKi MTPaBOBIIHOCHHM ICHYIOTh TIIBKM B YMOBaX OCOGJIMBOTO IU(PPOBOTO CEPEOBHUIIA, SIKE TOMIT-
HO BU/I03MIHIOE XapaKTep B3aeMO/Ii1 iXHIX YUaCHUKIB, iHO/I (haKTHIHO CTBOPIOIOYN HOBY I PO-TIPABOBY
PeaIbHICTD, I K0T XapaKTepHi iHTerpamis nudpoBoro i peaabHoOro CBiTY, MyO/IiuHi Ta IPUBATHI MIaT-
opmu, pUBaTHI Ta 3aTaJbHOAOCTYITHI Mepeski Toto. Bouesnzp, 11 o6cTaBuia He MOKe OYTH MPOITHO-
pOBaHa BITYM3HIHMM 3aKOHOIaBIEM. Bucnosku. 3pol6ieHo BUCHOBOK Mo crienudiky mudpoBoro mpasa
Ykpainu Ta itoro camoctiitnuii xapaxrep. [lifcraBolo A7t Takoro TBEP/XKEHHS € caMe KPUTepii, sIKi 1al0Th
3MOTY TOBOPHTH TIPO BifIHOCHY caMocTiifHicTh 1udypoBoro mpasa. Merbes He TITBKI PO BUKOPHCTAH-
He creruigHOro MOHSTIHHOIO arapaTy, BUSHAYEHHS TIPABOBOTO cTaTycy cy(’eKTiB NpaBoBigHOCHH, 6e3
yyacTi AKX peasnizailist udpoBUX 1paB cTa€ 00’ EKTUBHO HEMOKJINBOIO, a i 1Ipo (HOPMYBaHHS CHCTEMU
HOPMATHBHOTO PEryJioBatHst upo-MpaBoOBKX BiIHOCHH, Y sIKiii 0co6IMBE MicIie TIPOI0BKYIOTH MOCija-
TH aKTH CAMOPETYJIFOBAaHHSI, TEXHIYHI Ta HABITh €THYHI HOPMH, 110 3a0e311e4yi0Th (POPMYBAHHS BAACHOTO
apceHaity 3aco0iB B3aeMOJIil yuacHUKIB 1uhpoBuX 1paBoBigHocHH. CyJyacHi PABOBIIHOCHHME, CIIHPAO-
quch Ha 1MGPOBI TEXHOJIOTI, aKTUBHO BIIMBAIOTH i HA BiIHOCHHK 3a Meskamu 1udposoro crity. Dak-
TUYHO HIEThCS TIPO SIKICHO HOBHIA PO3BUTOK TIPaBa, IIPABOBOTO PETYJIIOBAHHS, 10 KAPIMHAIBHO 3MIHIOE
TpaAUIiiiHi mAX0aM 10 BUOYAOBYBAHHS CYCIIJIBHUX BIIHOCHH Y KOHTEKCTI B3aEMOJII JIIOAWHY, CYCITiIb-
CTBA Ta IX KOHTAKTIB 3 OpraHaMu JIEPKABHOI BJAAIM. YTiM, Taka HOBA IUGPO-TIPABOBA PEABHICTD MOPO-
JUKYE JIOATKOBI PUSKMKK JIJIs1 CY0'€KTIB MpaBa, a/ke MoTPedye CHCTEMHOTO Ta MOCIIOBHOTO TTPABOBOTO
PEryJIIOBaHH, 3 OTJISLY Ha IO MUTaHHS 1Po popMyBaHHs UGPOBOTO MpaBa, BU3HAYEHHS HOTO IIPaBOBOI
IIPUPOJIN Ta MICIIS B CHCTEMI ITpaBa YKPAIHU € aKTYaJbHIM Ta CBOEYACHUM.

Kiouosi ciioBa: 1paso, 1ugpose 1paso, udpose cepegoBulile, n(poBi 1paBoBiiHOCHHH, Cy('€KTH
npasa, udposi cy6’exru, nudposizaiis, indopmariiiiai TexHosorii, ubposa gepKasa.
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ON THE ISSUE OF DEFINING THE CONCEPT
OF DELEGATED POWERS AS THE BASIS
OF NOTARIAL SELF-GOVERNANCE

Abstract. Purpose. The purpose of the article is to propose the author's definition of the concept
of delegated powers as the basis of notarial self-governance. Results. To date, several draft laws have
been registered in the Verkhovna Rada of Ukraine, the provisions thereof provide an interpretation
of the concept of “delegated powers.” For example, the Draft Law on the procedure for delegation of powers
of executive authorities and local self-government bodies No. 1472 of 01.02.2008 defines: delegated powers
are certain powers or a part of powers that are assigned by law to another executive authority or local
self-government body in accordance with the law (delegation by law) or an agreement (delegation by
agreement), which are situationally, temporarily or indefinitely transferred to the executive authority or
local self-government body. The delegated state powers may include powers provided for by law as such
that may be delegated and powers that may be transferred by concluding an agreement. Conclusions. It
is concluded that delegation is a transfer of powers, duties or tasks from one person or body to another
with the purpose of improving management efficiency, distribution of responsibility and optimisation
of a certain process. That is, delegated powers are an atypical for an actor, additional system of rights
and duties which it receives from another in accordance with the procedure established by law. Despite
the fact that the category described above finds the greatest application and legal definition in the field
of local self-government, it can be used in other sectors of social and legal relations, for example, in
the labour process, where a manager transfers part of his/her competence to a subordinate. Therefore,
the delegation of powers in the field of professional self-government of notaries means the transfer of rights
and duties from the State to self-governing institutions, which, despite the public nature of the notary
and the existence of a strict mechanism of state regulation of its activities, are officially able to regulate
the work of the latter.

Key words: notary, self-government of notaries, powers, delegated powers.

1. Introduction and legal relations, and this leads to a high level

In November 2017, the International Union
of Notaries presented the document ‘Professional
Ethics and Rules of Notary Organisation’, accord-
ing to which a notary is an official to whom pub-
lic authority has delegated the right to confer
authenticity on documents that he/she prepare,
ensure their safety, and endow them with eviden-
tiary and enforcement power (Ethics and rules
of notarial organization: international document
of the International Union of Notaries, 2004; Stat-
ute of the International Union of Notaries, 2007).
The above definition emphasises that delegated
powers are the basis for the functioning of the entire
notary institution, as well as the professional
self-government of its representatives. In addi-
tion, this is the content of one of the key principles
of self-organisation and self-management of nota-
ries, which determines the subject of this research.

Nowadays, the category of ‘delegated pow-
ers’ is actively used in many sectors of social

© M. Romaniuk,2023

of scientific interest in it. In particular, the con-
tent, essence and legal nature of the latter have
been analysed in the works of scholars such as:
S.I. Bevz, O.L. Levchyshyna, O.V. Medved-
chuk, V.E. Pohorilko, M.V. Tsvik, I.S. Shcheb-
etun and others. Moreover, the phenomenon
of delegation is so broad that the definition
of the latter in certain sectors of public life still
remains unclear. One of them is the professional
self-government of notaries, which is based on
delegated powers.

That is why, the purpose of the article is to
propose the author's definition of the concept
of delegated powers as the basis of notarial
self-governance.

2. Regulatory and legal framework for
the concept of ‘delegated powers’

To date, several draft laws have been reg-
istered in the Verkhovna Rada of Ukraine,
the provisions thereof provide an interpretation
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of the concept of "delegated powers". For exam-
ple, the Draft Law on the procedure for delega-
tion of powers of executive authorities and local
self-government bodies No. 1472 of 01.02.2008
defines: delegated powers are certain powers
or a part of powers that are assigned by law to
another executive authority or local self-gov-
ernment body in accordance with the law (del-
egation by law) or an agreement (delegation by
agreement), which are situationally, temporar-
ily or indefinitely transferred to the executive
authority or local self-government body. The
delegated state powers may include powers pro-
vided for by law as such that may be delegated
and powers that may be transferred by conclud-
ing an agreement (Draft Law on the procedure
for delegation of powers of executive authorities
and local self-government bodies, 2008).

Alternative Draft Law on Delegated Pow-
ers No. 1472-1 of 15.02.2008 defines the process
of delegation of powers as the vesting of one
body, in accordance with the procedure estab-
lished by law, with another body's own pow-
ers, while preserving the right of the delegating
body to return such powers to its own exercise.
According to the Draft Law, a delegating body is
a body that has made a decision to delegate its
own or its established powers to another body or
official (Draft Law on Delegated Powers, 2008).

In the current legislation, delegated pow-
ers are explained quite clearly in the Decree
of the President of Ukraine “On measures to
implement the Concept of Administrative
Reform in Ukraine,” which states the follow-
ing: “Delegated functions, powers - functions,
powers (rights and obligations) acquired by
a certain actor (body or official) by transferring
them to him/her for performance from another
actor by the latter's own decision or on the basis
of alegal provision. ‘Delegation’ means, as a rule,
the transfer of functions and powers for a certain
period of time with the delegating entity retain-
ing the right to return them to its own perfor-
mance. Moreover, the delegating party acquires
the right to control the status and results
of the delegated functions and powers; it may
also finance their implementation from its own
funds, transfer the property objects necessary
for this purpose” (Decree of the President
of Ukraine on measures to implement the Con-
cept of Administrative Reform in Ukraine,
1998). According to the Law of Ukraine “On
Local Self-Government,” delegated powers are
the powers of executive authorities granted to
local self-government bodies by law, as well as
the powers of local self-government bodies that
are transferred to the relevant local state admin-
istrations by decision of district and oblast radas
(Law of Ukraine On Local Self-Government in
Ukraine, 1997).
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3. Scientific interpretations of the concept
of delegated powers as the basis of notarial
self-governance

In the scientific literature, delegation is
not limited to the activities of public authori-
ties. For example, this category has been stud-
ied quite actively in the field of management
and administration. According to O.0. Dar-
mobhrai, delegation of powers means the process
of transferring powers and responsibilities by
a manager to subordinates, which is intended
to ensure that the latter assume responsibil-
ity and effectively perform tasks at the most
appropriate level of the organisational structure
(Darmobhrai, 2012).

V.I. Peresunko suggests that delegation
is the process of transferring by a manager or
supervisor and acceptance by an employee
of a part of managerial functions, necessary
powers and responsibility for their timely
and high-quality performance. Therefore, as
a result of delegation, the employee is able to
clarify the content of the assigned tasks, inde-
pendently manage the resources provided,
independently make the necessary decisions,
and assumes responsibility for the quality
of his/her activities. In this interpretation,
delegation is seen as one of the technologies
of democratisation of HR management, which
enables an individual to influence organisa-
tional conditions, provides additional powers,
forms responsibility and to some extent meets
the interests of the employee. The scientist
notes the following advantages of the delegation
process as a personnel management tool: first,
the involvement of personnel in decision-mak-
ing processes, providing the employee with per-
sonal independence, which contributes to his/
her recognition as a full-fledged member of soci-
ety; second, the development of labour potential
due to the provision of opportunities for self-im-
provement through the acquisition of new
knowledge, skills and experience; third, stim-
ulation of activity, productivity and creativity
of the employee, as a result of moral satisfaction
from new achievements, which include success-
ful completion of a complex task, broadening
of horizons or change of the monotonous nature
of activity; fourth, removal of moral and psycho-
logical stress of the employee due to the realisa-
tion of hopes, expectations and self-realisation
of individual capabilities; fifth, the development
of responsibility and awareness of organisa-
tional goals due to the focus on key performance
criteria — timeliness and quality of results
(Peresunko, 2009).

M.D. Pryshchak states that delegation
of powers is an important aspect of any head's
managerial activity and is a necessary element
of the organisation's development efficiency.
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Delegation of powers gives independence to
subordinates, opens up greater opportunities
to meet their legitimate needs, and hence their
motives. When motivated, an employee works
proactively and efficiently, which contributes
to the effectiveness of managerial work in gen-
eral. In addition, the scientist emphasises that
delegation of powers creates preconditions for
the development and adoption of more informed
managerial decisions and their more effective
implementation, and also enables the manager
to expand the range of management, relieves
him/her of secondary issues, routine operations,
and allows him/her to focus on solving major,
long-term tasks and fundamental issues that
cannot be solved by anyone else but him/her.
In addition, delegation of powers contributes
to increasing the responsibility and efficiency
of managerial activities of both the manager
and the executor (Zhalin, Pryshchak, 2017).

According to T. Obydiennova and Yu.
Dudnieva, delegation is a process of temporary
transfer of powers and tasks to other persons
under conditions of fulfilment of these tasks
and full responsibility for the results of their
implementation. Effective delegation of powers
increases the time for making strategic manage-
rial decisions by managers, and solves standard
operational tasks more efficiently from the point
of view of executives. Motivation to dele-
gate managerial powers is a necessary means
of improving the efficiency of any enterprise,
institution or organisation (Obydiennova,
Dudnieva, Sylantieva, 2021).

In the context of the activities of state
authorities and local self-government bod-
ies, delegated powers have been studied by
Ya.V. Zhuravel, who argues: “Delegated pow-
ers are a kind of requisite for the initial stage
of the process of decentralisation of public
administration, the logical conclusion of which
should be the complete transfer of these pow-
ers to the self-governing powers of the exec-
utive bodies of village, settlement and city
radas that will be fully capable in the future.
In the meantime, they can be fully regarded as
a way of temporary control over the activities
of local self-government bodies by executive
authorities” (Zhuravel, 2007).

A.O. Neuhodnikov suggests that it is appro-
priate to consider delegated powers as the dele-
gating entity's own powers, which are granted
by the will of both parties in order to imple-
ment it most effectively to the delegated entity,
responsible for the proper exercise of these pow-
ers by concluding an administrative agreement
or by law (Neuhodnikov, 2006). A.H. Korbutiak
and N.Ya. Sokrovolska define delegation of pow-
ers as a bilateral mandatory legal relationship in
which one body has its own competence defined

by regulations, and the other has the proper
legal capacity to obtain and exercise these pow-
ers. Delegation means granting powers to low-
er-level bodies for a certain period of time, while
retaining the right to reclaim them. Meanwhile,
the delegating entity is responsible for the con-
sequences of the actions of the lower-level bod-
ies to which it has delegated powers and assumes
obligations (Korbutiak, Sokrovolska, 2018).

S.V. Shevchuk, studying the theory of delega-
tion of state powers, argues that the legal nature
of this process is as follows: only certain powers
that form part of the competence of the relevant
public authority may be delegated; after delega-
tion of powers, the competence of the delegat-
ing authority does not change; the competence
of the body to which these powers are delegated is
temporarily expanded; the act of delegation shall
necessarily come from the delegating body; dele-
gation extends the competence of the delegating
body by vesting new powers in the object of del-
egation; the delegated powers may be revoked
by the delegating body at any time; if the powers
are delegated for a certain duration, the termina-
tion of the delegation does not require the issu-
ance of a legal instrument revoking these powers
(the competence of the body to which the pow-
ers are delegated is automatically narrowed).
If the powers are delegated for an indefinite
duration, they may be revoked at any time by
the decision of the body that delegated the pow-
ers (Shevchuk, 1997; Tytykalo, 2023).

O.A. Tereshchuk believes that the content
of delegation of powers is a system of the fol-
lowing characteristics: 1) delegation of powers
is an institution of administrative law; 2) initi-
ation of delegation of powers requires justifica-
tion of its expediency; 3) imperative or discre-
tionary nature of delegation is established in
a legislative provision; 4) the general purpose
of using the institution of delegation of powers
is to ensure effective, high-quality public inter-
est/public administration; the purpose is justi-
fied and detailed in a particular case of delega-
tion; 5) the content of delegation is the process
of transferring powers; 6) this process involves
entities whose legal status is characterised by
certain features: for example, the competence
of the delegating entity and compliance with
the regulatory requirements of the potential
entity with delegated powers (executor of del-
egated powers); 7) the subject matter of dele-
gation is public administration powers; 8) del-
egation is usually for a fixed term, but there is
still an unlimited delegation; 9) along with dele-
gated powers, additional guarantees (financial/
property security) and restrictions (control/
responsibility) are transferred. Consolidating
the above characteristics into a single concept,
the author emphasises: delegation of pow-
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ers should be considered as an administrative
and legal institution, the content of which is
the process (legal relations) of transferring
public administrative powers of the delegating
party to another participant (public administra-
tion body, individual or legal entities of private/
public law) for a specified period with manda-
tory resource provision (financial/property),
relevant control and supervisory restrictions
and responsibility, implemented in the form
of an agreement or act (Tereshchuk, 2016).

4. Conclusions

To sum up, we can state that delegation
is a transfer of powers, duties or tasks from
one person or body to another with the pur-
pose of improving management efficiency, dis-
tribution of responsibility and optimisation
of a certain process. That is, delegated powers
are an atypical for an actor, additional system
of rights and duties which it receives from
another in accordance with the procedure estab-
lished by law. Despite the fact that the category
described above finds the greatest application
and legal definition in the field of local self-gov-
ernment, it can be used in other sectors of social
and legal relations, for example, in the labour
process, where a manager transfers part of his/
her competence to a subordinate.

Therefore, the delegation of powers in
the field of professional self-government of nota-
ries means the transfer of rights and duties
from the State to self-governing institutions,
which, despite the public nature of the notary
and the existence of a strict mechanism of state
regulation of its activities, are officially able to
regulate the work of the latter.
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A0 ITPOBJEMU BUSHAYEHHA ITIOHATTA AEJTETOBAHUX
IIOBHOBAKEHDb AK OCHOBU CAMOBPA/THOTO
HOTAPIAJIbHOTO YIIPABJIIHH

Abstract. Purpose. MeToto CTaTTi €: 3alIpOIIOHYBATH aBTOPCbKE BU3HAUCHHS MOHATTS J1€JeTOBAHIX
MOBHOBaKEHb SIK OCHOBK CaMOBPSAHOTO HOTapiaibHOro yrpasiinnsg. Results. Ha cvoroaminimiii gennp
y Bepxosniit Pagi Yxpaiau 3apeecTpoBano /ieKinbka 3aKOHOTIPOEKTIB B MOJOKEHHSX STKUX HABOAUTHCS
TIIYMauy€eHHs TIOHSATTS «JleJIeroBaHi MoBHOBaskeHHs ». Hanpukiaz, y IIpoekti 3akony 1po nopsiiok jede-
IyBaHHS MOBHOBAYKEHb OPTraHiB BUKOHABYOI BJIA/IM Ta Opranis MiciieBoro camoBpsiayBanms Big 01.02.2008
Ne1472 BusHavaeThes: eJIETOBaHI MTOBHOBAKEHTSI — II¢ CHTYAIiTHO, THMYacoB0O ab0 GE3CTPOKOBO Tepe/a-
Hi Y BIIOBIZHOCTI i3 3aKOHOM (z1eJ1ery BaHHSI 3aKOHOM ) a00 JI0TOBOPOM (71eJIeTyBaHHSI JIOTOBOPOM ) OPTaHy
BUKOHABYOI BJIaj(i b0 OPraHy MiCIIEBOIO CAMOBDSIIlyBaHHS OKPEMi OBHOBaKeHHsI ab0 YaCTHHA IOBHO-
BaKeHb, SIKi BiJjHECEH] 3aKOHOM 10 KOMIIETEHIIIl IHIIOr0 OpraHy BUKOHABYOI BJagu ab0 iHIIOrO Opramy
MiCIIeBOTO caMOBpsityBaHHs. [0 CKIIa/y ie/IeroBaHuX JePKaBHUX TIOBHOBAsKEHb MOKYTh BXOJIUTH TOBHO-
BaKEHHs sIKi TiepeibaueHi 3aKkOHOJABCTBOM SIK TaKi, 1[0 MOXKYTh OyTU [€JIerOBAHUMHE Ta IIOBHOBAKEHHSI,
110 MOYKYTh Oy TH Iepe/iani MuisxoM ykaagants 1oropopy. Conclusions. 3po6ieHo BUCHOBOK, 10 JieJiery-
BAHHS — 1Ie Tlepe/iaya IOBHOBaKeHb, 000B’s13KiB a00 3aB/aHb Bijl 0/(Hi€l 0coOU um Oprany, iHIomy cy6’ekTy
3 METOIO TiBUIIeHH e(DeKTUBHOCTI YIIPaBJIiHHs, PO3IO/INY BiZIMOBIAIBHOCTI Ta ONTUMI3aIlil TT€BHO-
ro nporiecy. ToOTo, eseroBani MOBHOBaXKEHHSI — i€ HETHIIOBA [Uisl Cy0'€KTa, I0JIATKOBA CUCTEMA TIPaB
Ta 000B'I3KIB, SIKi BIH OTPUMYE BiJl HIIIOTO y BCTAHOBJIECHOMY 3aKOHOM mopsiiky. He3paxkatouu Ha e, 110
PO3KpPHTA KATEropisi 3HAXOAUTh HANOLIBIIIOr0 3aCTOCYBaHHST Ta IOPUANYHOTO OKPeCIeHHs B cepi [isiiib-
HOCTi OPTaHiB MiCIIeBOTO CAMOBPSILyBaHHS, ii MOKHA BUKOPUCTATH Y 1HIIINX TaTy3sX CYCIiIbHO-TTPABOBUX
BIJIHOCHH, HAIIPUKJIQJ], B TPY/IOBOMY TIPOIIEC], /ie KEPIBHUK Nepe/iac YaCTUHY CBOEI KOMITETeHIIil Mi/[TerIo-
My. Takum 4uHOM, /leJieryBaHHsI HOBHOBaKeHDb Y cdepi mpodeciiiHoro caMoBPsIIyBaHHsI HOTApiyciB — Iie
nepejaya 1mpas Ta 000B’SI3KIB Bifl AePKaBU CaMOBPSIIHIM IHCTUTYIIAM, SKi, He3BaKaloun Ha myO iaHumii
XapakTep HOTapiaTy, iCHyBaHHS KOPCTKOTO MeXaHi3My IePKaBHOTO PeryJIiOBaHHS HOTO /IiSJIBHOCTI, OTPH-
MYIOTb O(illiiiHy MOKIMBICTD YIOPAAKOBYBaTH POOOTY OCTAHHBOTO.

KmouoBi cioBa: HoTapiat, caMOBPsILyBaHHS HOTAPiyciB, MIOBHOBAKEHHS, /IeJIETOBAHI ITOBHOBAKEHHS.A
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CIVIL SOCIETY AND LAW AND ORDER:
VALUES AND VECTORS OF INTERACTION
AT THE MODERN STAGE OF DEVELOPMENT
OF UKRAINE AS A LEGAL STATE

Abstract. Purpose. The article studies the main issues of interaction between civil society with law
and order in the context of building a legal state in Ukraine. Results. The impact of digital technologies
and the values of law on this process is outlined. It is noted that Ukrainian society is currently undergoing
changes related to the increasing role of digital technologies in all social processes. Almost every sphere
of society's life acquires its ‘digital’ analogue, namely, it is reflected in the virtual digital space. Therefore,
the achievements of technological progress have an ambiguous impact on the state of human rights
protection, in particular, law enforcement. it is emphasised that in the process of digital transformation,
the legal sector undergoes adjustment. Modern scientific research is largely focused on the understanding
that the formation, functioning and development of a civilised civil society with traditional democratic
institutions is not possible without the influence of the values of law, without the regime of legality
and effective law and order being the main basis. The processes of forming civil society and the legal state
in Ukraine are impossible without an appropriate level of legal consciousness, development of the legal
culture of society and citizens of Ukraine, and a high level of legal values. In view of this, the vital activity
of civil society and its members is inevitably linked to the value-based legal potential, an integral part
of which is an effective law and order that allows people to exercise their rights and freedoms. The value-
based legal system and the current legal order in Ukraine form the legal space within which civil society
institutions and the legal state interact. The unity of the established legal framework and the current legal
order ensures the full functioning of both civil society institutions and public authorities, which are called
upon to ensure this order. That is why the legal order operating in a democracy and based on the values
of law differs from the legal order formally based on positive law and the established system of legislation
that reflects the interests of the state itself. Conclusions. It is concluded that civil society and the legal state
purposefully initiate lawful conduct of participants in social relations. The requirement of lawful conduct
is a fundamental principle, a vital necessity, since only on this basis the potential of the values of law is
embodied in the vital interests and intentions of each person. On the basis of conscious and predictable
lawful behaviour of members of society as parties to legal relations, the successful functioning of civil
society and the legal state is achieved, and the legal order is established and strengthened.

Key words: law and order, legality, legal state, civil society, legislation, legal culture, legal consciousness,
legal values, lawful conduct, digital technologies.

1. Introduction

In the current context of building
a legal state in Ukraine, it is impossible to avoid
the fact that the technological factor influences
social relations, as digital technologies radically
change traditional state and public institu-
tions. However, in order for society to benefit
from technological progress, it is important to
create legal and regulatory frameworks that
define the ethical principles of the develop-
ment, implementation and operation of digital
technologies. As the digital sector transcends
national borders in the current digitalisation
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environment, the issue of legal regulation of dig-
ital technologies requires supranational efforts
to harmonise a unified digital legal order to pro-
tect the public interest. Due to the effective dig-
ital law and order, civil society will become fair
and socially resilient to the technological chal-
lenges faced in the world (Danylian, Dzoban,
Zhdanenko, 2020).

The relevance of this issue is also due to cir-
cumstances of both application and theoretical
nature. Ukrainian society is currently under-
going changes related to the increasing role
of digital technologies in all social processes.

© Yu. Shkinder,2023
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Almost every sphere of society's life acquires
its ‘digital’ analogue, namely, it is reflected in
the virtual digital space. Of course, it should be
acknowledged that law and order is vulnerable
in the context of digital technologies, as modern
technologies lead to the emergence of new ele-
ments that change human life and social order.
On the other hand, such new technologies
determine the emergence of new ways of their
penetration into the activities of the state.

Being in constant contact with the struc-
tures of civil society and expressing its main
goals and interests, the legal state directs
its potential for the benefit of this society
and its members. Such legal framework enables
the proper realisation of valuable human vital
interests and effective law and order. Moreover,
the achievements of technological progress have
an ambiguous impact on the state of human
rights protection, in particular, law enforce-
ment. Therefore, under the current conditions
of building a legal state in Ukraine, it is nec-
essary to theoretically develop and practically
implement appropriate legal measures to ensure
law and order.

The theoretical and methodological basis
of the study is the ideas and concepts expressed
in the works of philosophers of different times,
in particular, Aristotle, I. Kant, and Hegel.
Nowadays, the issues of digitalisation of law
and the impact of information technology on law
enforcement are the subject of research by many
national legal scholars, including O. Barabash,
D. Bielov, Yu. Bysaha, R. Zvarych, O. Kotukha,
N. Levytska, and N. Onishchenko. The schol-
ars who have studied the concepts of the legal
order, legal state, civil society and their main
characteristics in the context of the digital
space should be highlighted apart. These are
S. Bobrovnyk, T. Podorozhna, N. Parkho-
menko, R. Lutskyi, T. Tarakhonych, Yu. Shem-
shuchenko and others. However, the issues
of interaction between civil society, legal state
and law and order remain poorly researched,
which makes this article relevant.

Thearticle studies the main issues of interac-
tion between civil society with law and order in
the context of building a legal state in Ukraine.

2. The development of civil society in
Ukraine

Recently, scientific and technological pro-
gress in Ukraine and the world has been char-
acterised by an outstripping dynamic, with
a significant increase in the number of innova-
tions in the state's activities. The volume of big
data is increasing, and digital technologies are
being introduced into all sectors of life, which
is undoubtedly leading to the transformation
of Ukrainian society and the formation of a dig-
ital economy based on big data. Over the past

few years, a number of approaches to the study
of the digital economy have emerged, including
the definitions of the concepts of “digital econ-
omy,” “digital transformation,” “digitalisation”
(although these concepts are confused, replac-
ing one with another), assessing the level of dig-
ital development, measuring the impact on eco-
nomic growth, and solving other important
tasks. However, no single, commonly accepted
approach and definition of these concepts has
yet been established.

In the modern world, digitalisation has
become a key factor that has a significant
impact on various aspects of social and legal
life in Ukraine. For example, it should be noted
that the rapid development of digital technol-
ogies has made current legislation lag behind
the legal reality, which is largely created in a vir-
tual, digital environment. Until recently, digital
investment platforms, distributed ledgers (e.g.
blockchain), e-commerce and other rapidly
developing technologies and related technolog-
ical phenomena had no regulatory framework,
and were regulated in a chaotic and unsystem-
atic manner. Therefore, in the process of digital
transformation, the legal sector undergoes adjust-
ment.

However, modern scientific research is
largely focused on the understanding that
the formation, functioning and development
of a civilised civil society with traditional
democratic institutions is not possible with-
out the influence of the values of law, with-
out the regime of legality and effective law
and order being the main basis. According to
scientists, processes of forming civil society
and the legal state in Ukraine are impossible
without an appropriate level of legal conscious-
ness, development of the legal culture of society
and citizens of Ukraine, and a high level of legal
values (Chukaieva, 2019). In view of this,
the vital activity of civil society and its mem-
bers is inevitably linked to the value-based legal
potential, an integral part of which is an effec-
tive law and order that allows people to exercise
their rights and freedoms.

It should be underlined that the value-based
legal system and the current legal order in
Ukraine form the legal space within which civil
society institutions and the legal state interact.
The unity of the established legal framework
and the current legal order ensures the full
functioning of both civil society institutions
and public authorities, which are called upon
to ensure this order. That is why the legal order
operating in a democracy and based on the val-
ues of law differs from the legal order formally
based on positive law and the established sys-
tem of legislation that reflects the interests
of the state itself (Mamenko, Parkhomen-
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ko-Kutsevil, 2021). In a democratic social
order, priority is given to the individual, his or
her rights and freedoms, which are recognised as
the highest social value.

In his time, the prominent thinker Hegel
argued that the leading role in civil society
should be played by the principle of equality
of its members, their social and legal freedom,
private property, a clearly functioning sys-
tem of contracts, mechanisms for the protec-
tion and defence of law, perfect legislation,
and a court with authority (Lisovska, Lisovskyi,
Podoliaka, 2018). The researcher understood
civil society as “a bourgeois society formed only
in the modern world...” (Lisovska, Lisovskyi,
Podoliaka, 2018), that is, in the world in which
people live and create. The above also describes
modern civil society, which is based on the legal
order, which implements all the necessary val-
ues of law in the functioning of this society.

The principle of legal equality is
the main pillar of the legal basis of civil soci-
ety and the current legal order. Thanks to this
principle, a person freely expresses his or her
will in all important aspects of life and thereby
forms himself or herself as a creative, proactive
actor who realises his or her interests and needs
in accordance with constitutional values
and the rule of law (Barabash, 2023). Legal
equality describes the legal order as a scope
of equal opportunities provided to every party
to legal relations seeking to exercise their rights
and freedoms and based on an effective legal
order.

The legal order is based on the values
of civil society and its members, and is enforced
by the relevant state authorities. Therefore,
the regulatory and protective basis of the legal
order, as well as the legal basis of civil society in
general, are formed and function under the influ-
ence of the tasks and goals that are identified in
the process of interaction between civil society
and governmental structures. It is in the process
of correlation of public and state interests that
those vital problems are identified, the solution
of which is associated with innovative develop-
ment of law based on the current legal order.
Civil society as a system of various social rela-
tions is an autonomous, independent, self-gov-
erning phenomenon based on democracy, legal
framework and legal order (Pohribnyi, 2019).
When regulating certain social relations, civil
society institutions establish certain links with
therelevant state authorities and thereby ensure
the legal order, which determines the proper
functioning of both civil society and legal state
in Ukraine.

In such conditions, legal interests are real-
ised at both the public and state levels. The val-
ues of law that define the content of the proper
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legal order contribute to the ordering of social
relations, thanks to which the effectiveness
of the exercise of inalienable rights and free-
doms of all members of civil society increases
significantly. Civil society can only fully func-
tion and develop in the context of democracy
and a functioning legal state. Therefore, the pro-
cesses of formation and functioning of civil soci-
ety and the legal state are naturally intercon-
nected, determine each other, and are focused
on the interests and needs of the individual as
the highest social value.

However, the priority of civil society is
the individual, not the state. This circumstance
is the reason for the ‘primacy’ of civil society
and the ‘secondary’ nature of the legal state. In
the current conditions of democracy in Ukraine,
the processes of formation of civil society
and the legal state coincide to some extent, as
they are equally based on the same values of law,
in particular, human centredness, the rule of law,
equality of human rights, etc. This is the nature
of civil society due to the value and legal param-
eters of the legal state.

3. Civil society and law and order in Ukraine
at the current stage of development

Civil society is focused not only on pro-
claiming but also on actually ensuring the rights
and freedoms of every person, and therefore
ensuring law and order is the main area of activ-
ities of the legal state (Barabash, 2018). Reli-
ance on a legal order based on legal values ena-
bles members of civil society to ensure their
personal freedom and rights. In this regard,
I. Kant noted that “No one may force anyone to
be happy according to his manner of imagining
the well-being of other men; instead, everyone
may seek his happiness in the way that seems
good to him as long as he does not infringe on
the freedom of others to pursue a similar pur-
pose, when such freedom may coexist with
the freedom of every other man according to
a possible and general law” (Kasyniuk, Melnyk,
2019).

It should be emphasised that freedom is
the ability and capacity of civil society mem-
bers to take necessary actions in accordance
with their goals, interests, and needs (Karas,
2003). In addition, it is a certain behavioural
choice in accordance with one's will in accord-
ance with the current legislation. Possessing
relative freedom, a person in a true democracy
retains the ability to make the maximum choice
of those life requirements that do not contra-
dict the requirements of the law. However, it
is important that current laws and legal provi-
sions comply with the natural and inalienable
rights and freedoms of man and citizen (Maly-
shev, 2008). This is exactly positive law, which
accumulates the values of natural law.
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As a fundamental good of civil society and its
members, freedom enables individuals to perform
various acts that are within the scope of the law
in force and contribute to law and order (Rud-
ych, 2006). The values of law, recognised by
civil society and the legal state, embodied in
the proper legal order, allow defending the inter-
ests, needs, rights and freedoms of every person
and citizen in Ukraine. Moreover, according to
scholars, the values of civil society and the legal
state are reflected primarily in the basic prin-
ciples of the constitutional order. The Consti-
tution of Ukraine of 1996 not only enshrines
the structure of the supreme bodies of state
power and proclaims the fundamental rights
and freedoms of man and citizen, but also defines
the principles (mechanisms) of interaction
between the state and civil society. It priori-
tises the interests of the individual as a member
of society and a party to legal relations.

Since  public  authorities,  provisions
and requirements of law reveal their purpose
and potential within the framework of civil soci-
ety, they are aimed at organising the joint life
of people, their interaction in order to ensure
their rights and freedoms. This establishes
the necessary constitutional and legal regime
of legality and ensures proper legal order (Podor-
ozhna, 2016). The Constitution of Ukraine is
the basis for the stability and successful func-
tioning of civil society, which protects the inter-
ests and needs of all its members. On a demo-
cratic constitutional basis, the state and public
structures operate, society improves its vital
functions, and rights and freedoms are exer-
cised as an embodiment of the true values of law
and a manifestation of the essential potential
of the regime of law and order (Chukaieva, 2019).

The Constitution of Ukraine, based on
the principles of freedom, equality, respect for
human and civil rights and freedoms, is a state
and social value that enables each individual
to achieve the parameters of his or her decent
existence and to achieve the exercise of his or
her rights and freedoms through active lawful
conduct. The Constitution of Ukraine acts as
a leading guarantor of the functioning of civil
society, enabling it to reach public agreement
on the most complex issues and consoli-
date the efforts of political and social struc-
tures aimed at realising the common interests
of the individual, society and the state.

However, it should be emphasised that
the implementation of the values of law in
the life of civil society, ensuring the proper
legal order is a rather controversial, ambigu-
ous, but natural and logical process. After all,
in the regulatory system of social relations,
the leading role is assigned to the individual
who claims to achieve various benefits in life.

Therefore, the individual as a party to legal rela-
tions is required to act lawfully. Civil society
institutions (political parties and movements,
public associations and organisations, unions,
associations, etc. (Mernyk, 2011)), which, if
necessary, interact with public authorities,
through the system of law, legislation, and sec-
toral norms of law, contribute to the realisation
of vital interests of civil society members.

Civil society reflects the ideas and require-
ments of law as a social value that is designed
to exclude arbitrariness and guarantee an equal
degree of freedom for each individual. After all,
the ideas and principles of natural law, legal
provisions primarily correspond to the prin-
ciples of freedom, equality, humanism, justice
and other value-based principles of civil soci-
ety. Of course, the functioning of civil society is
not conditioned by law alone, since this society
has the potential for social conduct. Social rela-
tions, where the most important vital interests
of the members of this society are integrated,
require regulatory framework as the most effec-
tive and efficient means of regulatory influence.
Therefore, the value potential of law is redis-
tributed in a certain way between the value
foundations of civil society and the activities
of state bodies, which ensures the effective-
ness of the legal order and introduces elements
of orderliness into the legal activities of society
members.

A specific feature of civil society is that its
institutions delegate their powers to the state
through law, if it does not contradict the inter-
ests of a person and a citizen (Pavliuk, 2013).
Conversely, the state may transfer certain social
relations to the functioning of civil society in
order to regulate them with the norms of social
conduct (moral norms, traditions, customs,
etc.). On this basis, clear boundaries of regu-
latory frameworks between civil society insti-
tutions and public authorities are established.
However, a self-regulating civil society can
function normally and fully only in the context
of a proper legal order, which is constitutionally
defined. That is why the value and legal com-
ponents of civil society determine the choice
of proper legal conduct.

4. Conclusions

Civil society is the space where the provi-
sions of law find their practical implementation,
meeting the interests and needs of the majority
of its members. The effectiveness of the values
of law is manifested in the successful function-
ing of civil society institutions and the exer-
cise of human rights and freedoms. The system
of law and the legal order provide civil soci-
ety with a system of guarantees (based on
the values of law), namely, the possibility
of functioning and development in the interests
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of its members. Such opportunities are related
to the fact that, if necessary, civil society insti-
tutions have the right to establish cooperation
with the relevant state authorities. Civil society
has the opportunity to rely on legal mechanisms,
if necessary, but at the same time to resist arbi-
trariness. That is why it is important to clearly
distinguish between the boundaries of the social
and legal order, the regulatory potential of legal
provisions and the norms of social conduct.
Therefore, civil society and the legal state pur-
posefully initiate lawful conduct of participants
in social relations. The requirement of law-
ful conduct is a fundamental principle, a vital
necessity, since only on this basis the potential
of the values of law is embodied in the vital inter-
ests and intentions of each person. On the basis
of conscious and predictable lawful behaviour
of members of society as parties to legal rela-
tions, the successful functioning of civil society
and the legal state is achieved, and the legal
order is established and strengthened.
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ITPOMAJSTHCBKE CYCIIIVIBCTBO TA TPABOIIOPA/IOK:
ITHHICHI 3BACA/T TA BEKTOPU B3BAEMO/II HA CYYACHOMY ETAIII
PO3BUTKY YRPAIHU AK ITIPABOBOI IEP;KABU

Auorauisi. Mema. Y crarti 10CTi/DKEHO OCHOBHI POGJIEMI B3a€MO/IIT IPOMa/ISTHCHKOTO CYCIILIbCTBA
Ta IPABOIIOPSIKY B YMOBax M0OYA0BU IIPABOBOIL [epkaBu B Ykpaini. Pesyavsmamu. OKpeciieHO BILINB
1GPOBUX TEXHOJIOTIH Ta IIHHOCTEH MTpaBa Ha TaKuil poriec. 3a3HavyeHo, Mo HIHI B YKPAiHCbKOMY CYC-
MJTBCTBI BiIOYBAIOTHCST 3MIHH, TIOB'sI3aHi 3 MOCHIICHHSM POJI TIN(PPOBUX TEXHOJOTIH ¥ BCIX COTATBHIX
nporecax. [IpakTaHo KoKHa cepa KUTTEAIATLHOCTI CYCIiIbeTBa HabyBae CBOTO <«I[H(POBOrO» aHAIO-
ra, a caMe BiToOpaKaeThest y BIpTyaqbHOMY IIH(POBOMY MPOCTOPi. BifTak J0CATHEHHS TEXHIYHOTO MPO-
rpecy HEeOJHO3HAYHO BIUIMBAKOTH HA CTaH 3aXKMCTY IIPaB JIOJAUHK, 30KpeMa cepu 3abe3IeueHHs PaBo-
nopsiziky. HarosiomeHo, 1o y mpotieci mudpoBoi tpancdopMaltii BiOyBaeTbcsi KOPUTYBaHHS IPABOBOI
cdepu. CyuacHW HAYKOBHIA MOITYK 3HATHOIO MipOIO 30CepezKeHU Ha PO3YMiHHi TOTO, IO CTAHOBJIEHHS,
(yHKI[IOHYBAHHS Ta PO3BUTOK IUBIJII30BAHOTO TPOMA/ISTHCHKOTO CYCIJIBCTBA 3 TPAUIIHUMHI IHCTUTY-
TaMH JIEMOKPATii He MOKJIMBHI 11032 BIVIMBOM IIHHOCTEH IpaBa, 63 OCHOBHOTO THATPYHTS AKMM € PEKUM
3aKOHHOCTI Ta epeKTUBHMII MTPaBOBUI TOPsIOK. [Iporecw GopmyBaHHS TPOMAISTHCHKOTO CYCITiTbCTBA
i paBoBOI iepkaBy B YKpaiHi HeMOK/IUBI 63 BiZIIOBIHOTO PiBHsI IPABOCBIIOMOCTI, PO3BUTKY MIPABOBOI
KYJIBTYPH CYCHIJIBCTBA i TPOMAZIAH YKPAIHU, BUCOKOTO PiBHS IIPABOBUX I[IHHOCTEN. 3 OIJIsAy HA 1€, JKUT-
TEMISIBHICTD TPOMAJIHCHKOTO CYCIIILCTBA Ta HOTO 4JIeHiB HEOIMiHHO TI0B’sI3aHa 3 IiIHHICHUM TIPABOBUM
HOTEHIIAJIOM, CKJIQ/I0BOIO YACTUHOIO SKOTO € e(DeKTUBHUIT IPABOBUI ITOPS/IOK, 1110 I03BOJISE peaslizyBaTi
JioirHi ¢Boi mpasa i ceobou. IinHicHo-TIpaBoBa crcTeMa Ta YMHHIH IPaBOBUI IOPSANOK B YKpaiHi yTBO-
PIOIOTH TOI MPABOBHIA POCTIP, Y MEKaX SKOTO 3IiHCHIOETHCS HEOOXi/IHA B3aEMO/IisT IHCTUTYTIB TPOMa/ISTH-
CHKOTO CYCHLJIBCTBA Ta TIPABOBOI iep:KaBu. EHICTb ¢(hOPMOBAHOI IIPABOBOI OCHOBU Ta YMHHOTO MTPABOBO-
o TOPSIIKY 3abe3nedye MOBHOIIHEE (PYHKIIOHYBAHHA SK IHCTUTYTIB TPOMAJISTHCHKOTO CYCIIIbCTBA, TaK
i opramiB mepsKaBHOI BIaM, TOKJIMKAHNX 3a0e3medyBaTi 1eil mopsanok. Came TOMY, PaBOBHH TOPSIIOK,
AKUH i€ B yMOBaxX J€MOKpaTii Ta 3aCHOBAHUH Ha I[IHHOCTSX TIPaBa, BiIPI3HAETHCS BiJl TPABOMOPS/IKY,
hopmasbHO 3aCHOBAHOTO HA MO3UTMBHOMY TIpaBi i chopmoBaniil crcteMi 3aKoHoMaBCTBA. Buchosxu.
3po6JIeHo BICHOBOK, IO TPOMAISTHCHKE CYCIIBCTBO i TTPaBOBA JIePKaBa IiTECTPSIMOBAHO IHIIHIO0TH TTpa-
BOMIpHY HMOBE/IHKY YY4aCHUKIB CyCHIIbHUX BiiHOCHH. BrMora mpaBoMipHOI IOBEIIHKI € OCHOBOIOJIOXK-
HUM IPUHIUIIOM, JKUTTEBOIO HEOOXIAHICTIO, OCKIJIbKHU TiJIbKK Ha Takiii OCHOBI MOTEHITia/I IiHHOCTEl paBa
BTIJTIOETHCST B JKUTTEBI iHTEPECH 1 Hamiph KoskHOI Jiioannu. Ha ocHOBI yeBifoMIerHoi Ta mepebadyBanol
[PAaBOMIPHOI MOBEIHKY WIEHIB CYCIIIbCTBA SIK CY0'€KTIB [IPaBa I0CIraeThest yeiinHe QYHKIIOHYBaHHS
POMA/IFHCHLKOTO CYCIIJILCTBA 1 TIPABOBOI IEP:KABU, YTBEPAKYIOTHCA 1 3MIIIHIOIOTHCS IIPABOBUIA TIOPSIOK.

KmouoBi cioBa: mpaBoIopsi/IoK, 3aKOHHICTh, IPABOBA JIeP/KaBa, TPOMA/STHCHKE CYCIIIBCTBO, 3aK0-
HO/IaBCTBO, TIPABOBA KyJIBTYPa, IIPaBOBA CBiIOMICTh, MPABOBI IIIHHOCTI, TPaBOMipHa TTOBEIHKA, ITN(MPOBI
TEXHOJIOT .
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LEGISLATIVE CONSOLIDATION OF LEGAL TERMS

Abstract. Purpose. The purpose of the article is to study the significance of legislative consolidation
of legal terms. Results. The article studies the importance of legislative consolidation of legal terms. It is
established that the importance of legislative consolidation of legal terms implies unity in the interpretation
of one or another legal term. A unified understanding of terminology in its functionality will contribute
to an effective regulatory framework for social relations, which will be achieved through the absence
of misunderstandings and disagreements in the implementation and application of legal provisions. It
is determined that unity in the interpretation of legal terms will also prevent ambiguity, which can lead
to legal conflicts and different interpretations of the same concept. A legislative definition avoids such
situations and ensures a unified interpretation of terms throughout the territory. It is established that
the importance of legislative consolidation of legal terminology is the basis for legal certainty, accuracy
of legal documents and unity in the interpretation of legal terms. This is important for the effective
functioning of the legal system, ensuring justice and legal protection, and guaranteeing equal rights
and obligations for all participants in legal relations. Conclusions. An in-depth understanding of legal
terms contributes to legal literacy, which in turn facilitates access to legal resources, courts and other
institutions. If terms are too complex or ambiguous, the ability of people to exercise their rights or
protect their interests may be limited. Law application bodies, such as courts, law enforcement agencies,
attorneys-at-law, must correctly interpret legal terms to ensure that the law is applied properly. Any
misunderstanding of terms can lead to incorrect legal decisions. Relying on the analysis of scientific works
and views of scholars, we conclude that the importance of legislative consolidation of legal terms is as
follows: 1) accuracy of legal documents; 2) unity in the interpretation of legal terms; 3) legal certainty.

Key words: legal document, legal term, legal certainty, legal accuracy, interpretation of legal terms,

regulatory framework, quality of legislation.

1. Introduction

The study of the legislative consolidation
of legal terms is due to the need to achieve
accuracy, clarity and consistency of the legal
text. Legal terminology is essential for ensuring
the clarity, comprehensibility and unambigu-
ity of legal provisions and regulations. Terms
should be used in legal texts in a manner that
prevents different interpretations. Unclear or
ambiguous terms can lead to legal errors, create
grounds for legal conflicts and cause difficulties
in the interpretation and application of legisla-
tion.

The need for continuous development
and improvement of legal terminology is
closely linked to the development of legal sci-
ence and practice. The legal system is dynamic
and constantly adapts to changes in society,
the economy, technology and other sectors
of life. With the advent of new areas of activities,
innovative technologies and social relations,
the need arises to formulate, clarify or adapt
legal terms to meet new realities. Therefore, it is
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important not only to create new terms, but also
to legislate them in a timely manner and clearly
define their content and limits of use.

A comprehensive study of legal terminology
allows lawyers to better understand the essence
of regulatory changes, correctly interpret legis-
lative provisions, effectively use terms in their
professional activities and avoid mistakes in
the practical application of legal provisions.
Adequate knowledge of legal terminology
ensures the effectiveness of legal regulation
and a high level of legal practice.

It should be emphasised that the impor-
tance of legislative consolidation of legal terms
is multifaceted and cannot be reduced to a sin-
gle aspect. The legal consolidation of terminol-
ogy ensures not only clarity and consistency in
the use of concepts, but also gives them legal
force, which determines the limits of their appli-
cation and enhances the stability and predicta-
bility of the entire legal system. Due to the leg-
islative consolidation of terms, it is possible to
avoid misunderstandings and legal disputes,

© T. Druk, 2023



9/2023
THEORY OF STATE AND LAW

improve the quality of lawmaking and law
application, while ensuring an appropriate level
of legal certainty in society.

The purpose of the article is to study the sig-
nificance of legislative consolidation of legal
terms.

N. Artykutsa, O. Hladkivska, L. Besedna,
V. Lazariev, M. Liubchenko, A. Khvorostiankina
have studied the problem of legislative consoli-
dation of legal terms.

The specifics of legal terminology, which
is determined by the branch of law, have been
studied by S. Fursa, Ye. Fursa, N. Zabolotna,
Ye. Michurin, M. Smokovych. The technical
and legal aspects of legislative consolidation
of legal terms and definitions have been studied
by L. Andrusiv, I. Bylia-Sabadash, T. Podor-
ozhna, V. Mamutov, V. Kosovych, L. Pryhara,
V. Ryndiuk, I. Shutak and other researchers.

2. Specific features of legal terminology

O. Hladkivska emphasises the specifics
of legal terminology, in particular, “as regards
legal terminology, it is special due to its uni-
versality, since any social activities are closely
related to law and legislation. A clear defini-
tion and unambiguous interpretation of legal
terms is an extremely important condition
for the establishment of the rule of law, con-
tributes to the improvement of law-making,
effective implementation of legislation, creates
an enabling environment for their streamlin-
ing and systematisation. In order to perform its
functions, a term should meet the requirements
that are scientifically substantiated and legally
enshrined (Hladkivska, 2015). O. Petryshyn
argues, “The universal features of the legal
language are its terminologisation (it is based
on a system of clear legal concepts), the desire
for lapidarity (brevity combined with clarity,
accuracy, completeness of expression), sub-
ordination of emotionality to rational princi-
ples and requirements (i.e. if emotional words
and expressions are present, they are used only
to enhance and highlight rational meanings).
The legal language is largely official in nature,
as it is based on the language of legal regula-
tions-documents, in particular the language
of written formal legal sources of law” (Petry-
shyn, 2020).

S. Fursa and Ye. Fursa emphasise that ter-
minology is of particular importance for law-
yers, in particular, what terminology to use as
a basis for certain concepts to be subsequently
enshrined in legislation and acquire the appro-
priate legal meaning (Fursa, Fursa, 2023).

Scholars do not have a single approach to
the need or importance of legislative consol-
idation of legal terms. A review of the legal
literature and the views of lawyers highlights
the diversity of approaches and the use of dif-

ferent terminology. If we assume that the legis-
lative consolidation of legal terms is primarily
their inclusion in the texts of legal regulations,
we understand that such a term is fixed primar-
ily in the provision of law, which in turn form
legal structures. The following are the existing
approaches to the meaning of legislative consol-
idation of legal terms.

According to M. Kozyubra, “Reliability
(unambiguity) of language is sometimes more
important than its compliance with certain
nuances of real reality. The principle of nullum
crimen sine lege (no punishment without law)
would remain unrecognised if the law were for-
mulated in terms so unclear that a judge would
have to determine what type of crime a particu-
lar act falls under and the type of punishment
to be imposed. This shows that the meaning
of legal terms should be unambiguous and sta-
ble” (Koziubra, 2015).

V. Lazarev identifies the following disadvan-
tages of legal terminology: “designation of sev-
eral different concepts by one term or designa-
tion of one concept by several terms; lack of clear
definitions for several terms; use of words with
expressive colouring as terms; not always justi-
fied use of foreign terminology; use of linguis-
tically and stylistically incorrect terms; use
of outdated terms, etc. These shortcomings in
the use of terminology in legal regulations may
lead to a number of negative consequences: dis-
tortion of the will of lawmakers; difficulties in
the implementation of law. All of this can lead
to human rights violations, which will have
a negative impact on the authority of law as
the most important regulator of social relations
in the modern world and may lead to a decrease
in the value of law in society” (Lazariev, 2022).

According to L. Andrusiv (2020), accuracy
and clarity are also required for a legal regula-
tion as a legal document. V. Pankratova (2016)
emphasises the requirement of accessibility
and comprehensibility of a legal regulation.
N. Zabolotna considers “the accuracy of the state-
ment of a provision of law in a legal contract as
achieving the most optimal form of expression
of the ideas of its parties. The degree of compli-
ance with this requirement is of particular impor-
tance in the process of interpreting the con-
tent of the contract in the future” (Zabolotna,
2016). At the same time, N. Zabolotna refers
to the requirements to the terminology used in
alegal act as unambiguousness, which is revealed
through “the absence of many options for inter-
preting the term” (Zabolotna, 2016).

V. Ryndiuk argues that the terminology
of legal regulations implies the so-called termi-
nological unification, that is, unambiguity (con-
sistent use of one term in the same meaning)
(Ryndiuk, 2009).
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Based on the review of research by schol-
ars, we can confidently say that the legislative
consolidation of legal terms is important for
the accuracy of legal documents.

Next, the importance of legislative consoli-
dation of legal terms implies unity in the inter-
pretation of one or another legal term. A unified
understanding of terminology in its function-
ality will contribute to an effective regulatory
framework for social relations, which will be
achieved through the absence of misunderstand-
ings and disagreements in the implementation
and application of legal provisions. In the scien-
tific and practical textbook “Technique of draft-
ing contracts,” Ye.Michurin aptly uses the word
‘misinterpretation’ and notes that it is necessary
to follow the technical and legal rules for draft-
ing the texts of legal regulations and contracts.
The accuracy of fulfilment of contractual obli-
gations by the parties depends on the unambig-
uous wording of the content (Michurin, 2006).

According to U. Andrusiv and S. Fedyk, ‘the
category of quality of law includes various fea-
tures, namely: accuracy, clarity, comprehensibil-
ity and predictability. The accuracy and clarity
of the wording of legal provisions can be stated
in case if: a) the content of the legal provision
is understandable to an ordinary citizen who
is not a legal expert. We are talking about both
a specific legal provision and a system of legal
provisions that are interrelated; b) the content
of the legal provision becomes clear by iden-
tifying a more complex interrelation of legal
provisions, including on the basis of summaris-
ing court practice in relation to a specific area
of social relations; ¢) the content of the legal
provision becomes clear after seeking legal assis-
tance. The level of accuracy, in turn, depends on
the content of the disputed law and the area it
is intended to cover” (Andrusiv, Fedyk, 2019).

That is why the unification of terminology
will in any case lead to the same understanding
and interpretation by those in charge of apply-
ing the law. An example is the term ‘declaration.’
The explanatory dictionary of the Ukrainian
language gives several meanings. Thus, the first
meaning is: “An official statement about some-
thing, a solemn proclamation by a government,
party, congress, etc. of any principles, provisions,
as well as a document in which they are set out”
(Busel, 2005). The second meaning is “the name
of some official documents that provide required
information” (Busel, 2005). The Tax Code
of Ukraine (2011) uses the term ‘declaration’
895 times. Meanwhile, the terms ‘tax declara-
tion,’ ‘excise tax declaration,” ‘clarifying declara-
tion,” ‘clarifying tax declaration,” ‘customs dec-
laration,” ‘annual declaration of property status
and income,” ‘income tax declaration,” ‘financial
agent's tax declaration,” etc. are used. Despite
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such diversity of the term ‘declaration’ within
the same legal instrument, Article 46 of the Tax
Code of Ukraine contains a legislative defini-
tion of the term and definition of ‘tax declara-
tion” exclusively. The title of Article 46 is “Tax
Declaration (Calculation).” The legal provision
includes the following definition: a tax declara-
tion, calculation, report (hereinafter referred to
as a tax declaration) is a document submitted by
a taxpayer (including a separate subdivision in
cases specified by this Code) to the controlling
authorities within the terms established by law,
on the basis of which a monetary obligation is
accrued and/or paid, including a tax liability, or
the amount of transaction(s), income (profit)
for which the tax and customs legislation
provides for exemption of the taxpayer from
the obligation to accrue and pay tax and fee, or
a document evidencing the amount of income
income accrued (paid) in favour of individual
taxpayers, the amount of tax withheld and/
or paid, and the amount of the accrued unified
social tax. One article and one codified legal
instrument contain a conflict or inaccuracy.
The title of Article 46 contains the term ‘tax
declaration (calculation)’, while the text offers
a definition of the term ‘tax declaration, calcu-
lation, report’. It is unclear what the legislator
meant by placing the calculation in brackets or
listing it separated by commas together with
the report. As a result, some lawyers will use
‘calculation’ as a synonym for ‘tax declaration,’
while others will use ‘report’ as a synonym for it.

Clarification of the exact meaning of a legal
term, unification of its definition and uniform-
ity in its use throughout the text of a legal reg-
ulation is a prerequisite for effective regulatory
and enforcement action. In addition, S. Fursa
and Ye. Fursa argue that: “we could name even
more regulations that use different terminology
that is not consistent with the terms adopted in
the legal regulations, which makes it impossible
to unambiguously perceive and apply them in
practice” (Fursa, Fursa, 2023).

3. The role of legal certainty

The next meaning of legislative consolida-
tion of legal terminology is to achieve legal cer-
tainty.

M. Smokovych argues that “in a democratic
society, legal certainty is recognised as one
of the fundamental values, it is the principle
that is designed to enable participants in legal
relations to predict the results of their actions,
and at the same time provides for predicta-
bility of court decisions based on the results
of disputes. Most researchers define the prin-
ciple of legal certainty as a set of requirements
for the organisation and functioning of the legal
system in order to ensure a stable legal posi-
tion of a person by improving both law-making
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and law application processes. The requirement
of certainty is one of the most essential require-
ments for both legal regulations and court ver-
dicts” (Smokovych, 2020).

L. Lutsemphasises the diversity of approaches
to the principle of legal certainty and concludes
that “the principle of legal certainty is a set
of requirements to the organisation and func-
tioning of the legal system with the aim of ensur-
ing, first of all, a stable legal position of an indi-
vidual by improving the processes of law-making
and law application. The requirements are differ-
entiated into three groups: for certainty of legis-
lation, for certainty of powers and for certainty
of court decisions. The requirements for cer-
tainty of legislation are clear wording of the legal
provision; clear wording of the conditions under
which restriction or deprivation of liberty is
imposed; mandatory publication of legal regula-
tions; prevention of unforeseen changes to leg-
islation; consistency and stability of legal provi-
sions” (Luts, 2023).

V. Smorodynskyi considers legal certainty to
be “not only one of the general principles of law
and one of the requirements of the rule of law,
but also a fundamental property and condition
of the significance of law and its instrumental
value as a systemic means of regulating relations
between people and their groups (collectives) in
society. This position is confirmed, in particular,
by the review of scientific studies by well-known
Western philosophers and legal theorists who,
long before the emergence of this special term
in legal science and judicial practice, considered
legal certainty as an important (if not the most
important) requirement of the rule of law over
state arbitrariness, and as a crucial condition for
the morality and effectiveness of law, law-mak-
ing and law application” (Smorodynskyi, 2020).

I. Borovska refers to the principle of legal
certainty as “a special principle that details
the rule of law and consists of a set of require-
ments that can be grouped into: 1) require-
ments of law-making nature for legislation,
according to which the court makes a deci-
sion, which consists of clarity, accessibility for
understanding, unambiguity of the provision in
the interpretation of its content, as well as pre-
dictability; 2) requirements of law application
nature for certainty of court decisions, which
are manifested in ensuring uniform application
of the law by the court in similar legal rela-
tions in the course of civil proceedings, finality
and permanence of the court decision; bind-
ing nature of court decisions, as well as clarity
of the content of the court decision; 3) require-
ments for certainty of the court procedure”
(Borovska, 2020).

According to D. Sukhanova, legal certainty
is ensured by the requirements for legal defini-

tions, in particular, “the definition must meet
the requirements of clarity, certainty, complete-
ness and unambiguity” (Sukhanova, 2023).

L. Bogacheva argues, “In a broad sense,
the principle of legal certainty is a set of require-
ments for the organisation and functioning
of the legal system in order to ensure a stable
legal position of a person by improving the pro-
cesses of law-making and law application. The
principle of legal certainty is a type of general
principles of law. It is reflected in the sources
of EU law and is applied in the case law
of the European Court, is common to the legal
orders of EU member states and is becoming
widespread in Ukrainian law” (Bohachova,
2013).

In its Decision No. 10-rp/2011 of 11 Octo-
ber 2011, the Constitutional Court of Ukraine
pointed to “uncertainty in resolving the issue
related to the time of delivery of the offender,
which may lead to certain abuses by the rele-
vant authorities in terms of establishing a pos-
sible term of restriction of a person's right to
liberty, which, considering the time of delivery,
may last longer than that specified in the law.
The issue of the moment of sobering up a per-
son who is intoxicated also remains unclear,
which leads to uncertainty in establishing
the total time of detention of such a person
in the custody of the relevant bodies, which
may also be the basis for certain abuses by
them” (Decision of the Constitutional Court
of Ukraine in the case on the constitutional
submission of 50 people's deputies of Ukraine
on the compliance with the Constitution
of Ukraine (constitutionality) of certain provi-
sions of Article 263 of the Code of Ukraine on
Administrative Offenses and Clause 5 of Part
One of Article 11 of the Law of Ukraine “On
the Police”, 2011).

In the same Decision, the Constitutional
Court of Ukraine points out the uncertainty
of thelegal terms of ‘disobedience’ and ‘malicious
disobedience’ used in different codes. According
to paragraph five of the Decision, ‘the Code
provides for liability for malicious disobedience
to a lawful order or demand of a police officer,
member of a public formation for the protection
of public order and the state border, or a military
serviceman (Article 185). Malicious disobedi-
ence is the refusal to comply with persistent,
repeatedly repeated lawful demands or orders
of a police officer in the performance of his/
her duties, a member of a public formation for
the protection of public order or a military ser-
viceman in connection with their participation
in the protection of public order, or a refusal
expressed in a defiant manner that demon-
strates clear disregard for persons protecting
public order (paragraph two of item 7 of Resolu-
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tion No. 8 of the Plenum of the Supreme Court
of Ukraine of 26 June 1992 “On the application
by courts of legislation providing for liability
for encroachment on the life, health, dignity
and property of judges and law enforcement
officers”). The Constitutional Court of Ukraine
proposes a definition of the legal term ‘disobedi-
ence’, in particular, it states that ‘disobedience’
means refusal to comply with or ignoring a cer-
tain requirement (Decision of the Constitu-
tional Court of Ukraine in the case on the con-
stitutional submission of 50 people's deputies
of Ukraine on the compliance with the Consti-
tution of Ukraine (constitutionality) of certain
provisions of Article 263 of the Code of Ukraine
on Administrative Offenses and Clause 5 of Part
One of Article 11 of the Law of Ukraine “On
the Police”, 2011). Accordingly, the court con-
cludes that “From the analysis of the provi-
sions of the Code, it appears that they provide
for liability for disobedience of pedestrians to
traffic control signals (part one of Article 127)
and malicious disobedience to a lawful order or
demand of a police officer, member of a public
formation for the protection of public order
and the state border, transport worker, military
serviceman, employee of the State Border Guard
Service of Ukraine. According to the Crimi-
nal Code of Ukraine, disobedience and mali-
cious disobedience are also distinguished, in
particular, Article 391 provides for liability for
malicious disobedience to the requirements
of the administration of a penitentiary institu-
tion, and Article 402, for disobedience as a crime
against the established procedure for military
service. Based on the analysis of Ukrainian leg-
islation, the court concludes that ‘with regard
to the grounds for legal liability for certain acts,
the legislator did not equate acts manifested in
the form of disobedience and malicious disobe-
dience” (Decision of the Constitutional Court
of Ukraine in the case on the constitutional
submission of 50 people's deputies of Ukraine
on the compliance with the Constitution
of Ukraine (constitutionality) of certain provi-
sions of Article 263 of the Code of Ukraine on
Administrative Offenses and Clause 5 of Part
One of Article 11 of the Law of Ukraine “On
the Police”, 2011).

4. Conclusions

An in-depth understanding of legal terms
contributes to legal literacy, which in turn facil-
itates access to legal resources, courts and other
institutions. If terms are too complex or ambig-
uous, the ability of people to exercise their
rights or protect their interests may be limited.
Law application bodies, such as courts, law
enforcement agencies, attorneys-at-law, must
correctly interpret legal terms to ensure that
the law is applied properly. Any misunderstand-
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ing of terms can lead to incorrect legal decisions.

Relying on the analysis of scientific works
and views of scholars, we conclude that
the importance of legislative consolidation
of legal terms is as follows: 1) accuracy of legal
documents; 2) unity in the interpretation
of legal terms; 3) legal certainty.
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3AKOHOJABYE SARPIIIVIEHHA IOPUINYHUX TEPMIHIB

Abstract. Purpose. MeToio CTaTTi € 10C/Ii/KEHHS 3HAYEHHST 3AKOHOABYOTO 3aKPITLIEHHS I0PHANYHAX Tep-
MiHiB. Results. Y crarTi IpOBEIEHO IOCII/IKEHHsI 3HAYUEHHS! 3AKOHOABYOTO 3AKPIILIEHHS IOPHIUYHUX TEPMIHIB.
Yeranosieno, 110 BaskJMBe 3HAUEHHST 3aKOHO/[ABYOTO 3aKPIIUICHHS I0PUANYHUX TEPMIHIB HOJIATAE Y €JHOCTI
Y TIIyMa4eHHs TOTO YM iHINOTO I0PUIMYHOTO TepMiHy. YHi(ikoBaHe po3yMiHHS TepMiHOJIOTIT y cBOEMY (DyHKILi-
OHaJti MaTHMe e(heKTUBHE TIPABOBE PErYJIOBAHHA CYCIUIBHIX BITHOCHH, SIKE I0CATATIMETDCS Yepes BIICYTHICTD
HEIIOPO3YMiHb, PO3OIKHOCTELT IIPK Peali3allil Ta 3aCTOCYBaHHI HOPM IpaBa. BusHaueHo, 10 EIHICTD Y TIIyMaveH-
Hi TOPUNYHIX TEPMIHIB TAKOK 3amobiraTiMe HeOMHO3HATHOCT, 10 MOKe TTPH3BECTH JI0 IOPHMIAMIHIX KOTi3iit
1 PI3HUX IHTEPIIPETAIiil O/IHOTO i TOTO K MOHATTS. 3aKOHOJABYE BUSHAYCHHS /I03BOJISIE YHUKHYTH TaKNUX CUTY-
auliii i 3abesriedye euHe TPAKTYBaHHS TEPMIHIB Ha BCiil TepuTopii. BcraHOBJIEHO, 1110 3HAYEHHS 3aKOHOIABYOTO
3aKpIIVICHHST IOPUITYHOI TEPMIHOJIOTII € OCHOBOIO TIPABOBOI BU3HAYEHOCTI, TOYHOCTI IOPUIMYHUX JIOKYMEHTIB
Ta €IHOCTI Y TIIyMaueHH] IOPHANIHUX TepMiHiB. [le BaXImBo 1711 eheKTHBHOTO (QyHKITIOHYBAHHST IPABOBOI CHC-
TeMH, 3a0e3TeUeHHsT CIPABE/TMBOCTI Ta MPaBOBOIO 3aXKCTY, a TAKOJK JIJIA FAPAHTYBAHHsI PIBHUX ITpaB i 0008 I3KiB
JIJIS1 BCIX YYACHUKIB IPaBoByX BigHOCHH. Conclusions. Ilormb;iere posyMiHHS OPUANYHIX TEPMIHIB I0IIOMArae
3a0e31eUHTH IIPABOBY IPAMOTHICTD HACEJIEHHS, 1110 B CBOIO YEPTY CIIPUSIE IOCTYITY IPOMAJISH /10 IIPABOBUX PECYP-
CiB, Cy/LiB Ta HIIMX iHCTaHIi. STKIO TepMiHK Oy 1y Th 3aHAATO CKIaIHIMK 00 HEBU3HAYEHNMH, 11e MOYKE OOMEK-
UTU MOJKJIMBICTD JIHOJIEll KOPUCTYBATUCS TIpaBaMit a00 3aXuary cBoi intepecu. [[paBo3acToCOBHI OpraHu, Taki
SIK Cy/I, TIPABOOXOPOHHI OPTaHH, a/IBOKATH, MYCSITh TIPABHILHO TIIYMAYNTH IOPUAMYHI TePMiHH, 1100 3a0e31edn-
TH HaJIe)KHE 3aCTOCYBaHHS HOPM TIpaBa. by ib-sike HeBipHe PO3yMiHHS TePMiHIB MOKe TIPU3BECTHU /10 HETIPABILIIb-
HUX [PABOBIIX PiliieHb. Ha 0CHOBI aHATTI3y HayKOBHX [PAllh T TOIJISIIB BACHUX POOMMO BUCHOBOK, 110 3HAYCHHSI
3aKOHO/IABYOTO 3AKPITICHHS IOPUMYHIX TEPMiHIB HOJIATAE : 1) IOCATHEHH] TOYHOCTI IOPUANYHUX IOKYMCHTIB;
2) exHOCTI Y TITyMadyeHHi I0pHIMYHIX TEPMiHiB; 3) I0CATHEHHI TPABOBOI BU3HAYCHOCTI.

KimoyoBi ciioBa: 10puindHmii JOKyMEHT, IOPUNYHUIL TEPMiH, IIPABOBA BU3HAYEHICTh, IOPUIMYHA TOUHICTD,
TILyMaueHHsI IOPU/INYHIX TEPMiHiB, IPABOBE PETYJIOBAHHS, SKICTb 3aKOHO/IABCTBA.
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INTERACTION OF SOCIAL NORMS

AND LEGAL CONSCIOUSNESS: TRANSFORMATION
MECHANISMS, IMPACT OF SOCIAL CHANGES

AND DEVELOPMENT PROSPECTS

Abstract. Purpose. The purpose of this article is to analyse the interaction of social norms and legal
consciousness, to study the mechanisms of their transformation under the influence of modern social
changes and to determine the prospects for the development of legal culture in a dynamic socio-political
environment. Research methods. The research methodology is based on a comprehensive approach, which
includes a review of scientific literature and regulatory documents, a comparative analysis of theoretical
concepts, and the use of systematic and dialectical research methods. In addition, methods of empirical data
analysis and statistical modelling are used to determine the impact of social change on the transformation
of social norms and the formation of legal consciousness. Results. The study reveals that social norms
are the basis of the legal system as they set standards of conduct and influence the formation of legal
consciousness. Legal consciousness, which includes cognitive, emotional, behavioural and evaluative
components, allows society to transform legal norms into concrete actions. The harmonisation
of social norms with legal provisions contributes to the development of legal culture and the legitimacy
of legislation. However, modern transformations, such as digitalisation, pandemics, and military conflicts,
require constant adaptation of norms and legal consciousness to new conditions. The scientific novelty
of the study is that it identifies new mechanisms for transforming norms under the influence of modern
social changes, such as digitalisation, pandemics and military conflicts, and proposes innovative approaches
to integrating social and legal aspects into the system of legal education. This contributes not only to
the efficiency of regulating social relations, but also to the formation of a high legal culture, which is
critical for ensuring stability, justice and social progress. Conclusions. The results of the study can serve
as a basis for formulating strategies in the field of education, law enforcement and social development,
promoting a harmonious combination of social and legal norms that ensures stability, justice and social
progress in society. In particular, the data obtained enables to identify the mechanisms of transformation
of legal consciousness in response to modern social changes, such as digitalisation, globalisation and social
crises, which opens up prospects for adapting the legal system to new challenges.

Key words: social norms, legal consciousness, transformation mechanisms, social changes,
digitalisation, regulatory framework, integration of norms, legal culture, legal education.

1. Introduction

Legal consciousness of an individual is a set
of knowledge, ideas and emotions that deter-
mine his or her attitude to law and contribute
to understanding its role in society. It is an inte-
gral part of social consciousness and closely
interacts with other types of social norms, such
as moral, religious, corporate and customary
norms. It is this interaction that determines
the level of legal culture in a society, influencing
compliance with legal provisions or, conversely,
their disregard.

Legal consciousness is shaped by moral
norms, traditions and generally accepted social
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values. In communities with strong customary
traditions, legal norms may play asecondary role,
while in legal states, moral principles are often
integrated into the legal system. Social norms
can both support and hinder legal awareness.
As a social phenomenon, law evokes different
reactions: positive, negative or neutral. A posi-
tive attitude implies the recognition of the need
to comply with legal norms and the perception
of law as the main regulator of social relations. A
negative attitude is expressed in the belief that
law is irrelevant or superfluous, while a neu-
tral attitude reflects indifference to legal norms
and the activities of state institutions.

© |. Kachmarskyi,2023
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Changes in society affect the transformation
of legal consciousness along with social norms,
adapting them to new conditions, challenges
and needs. Therefore, the study of the mech-
anisms of interaction between social norms
and legal consciousness is of particular impor-
tance for improving legal policy, increasing
the effectiveness of law enforcement and devel-
oping legal culture in modern society.

Social norms, legal consciousness and their
interaction have been the subject of research by
the following scholars: O. Holtsova, L. Zamor-
ska, M. Cherkas, S. Nagorniak, N. Krestovska,
L. Matvieieva and others.

2. The importance of social norms

Social norms play a fundamental role in
the formation of legal consciousness, as they
are the primary basis on which the legal system
of a society is based. While social norms are gen-
eral standards of conduct that regulate social
relations, legal consciousness is a mechanism for
an individual to comprehend and evaluate them.

The scholar O. Holtsova defines social
norms as general rules that reflect the needs
of social life and play a key role in people's
practical activities. She emphasises that social
norms are not only a measure of behaviour, but
also the requirements that society puts forward
to an individual, encouraging him or her to act
in a certain way. The purpose of social norms is
to regulate social relations by regulating peo-
ple's activities. In this regard, any social norm
is a criterion for assessing people's behaviour
and a means of controlling their activities by
society. Without norms, no practical activity
of people is acceptable. The essence of a norm
as a social phenomenon, according to the sci-
entist, is a requirement addressed to people, to
their social life. A norm requires that people's
behaviour conform to it. This is an indication
of what exactly people's behaviour should be in
the opinion of society (Holtsova, 2013).

It should be noted that O. Holtsova empha-
sises that social norms not only regulate peo-
ple's behaviour, but also determine the expec-
tations and standards that society sets for
its members. Legal consciousness develops
through interaction with social norms, as they
define the basic principles of justice, responsi-
bility and social order. For example, legal norms
often grow out of moral and customary norms,
enshrining them at the official level. If social
norms are not consistent with legal norms, this
can lead to conflicts between the legal con-
sciousness of individuals and the requirements
of the law, which is especially noticeable during
social transformations. In addition, legal aware-
ness is not static - it is formed and changed
under the influence of social norms that adapt
to new living conditions. For example, current
social trends, such as digitalisation or the fight
for human rights, change perceptions of accept-
able and desirable conduct, which is ultimately
reflected in the legal system.

The researcher L. Zamorska emphasises
that normativity is an inherent characteristic

of the social sector, and argues that the emer-
gence, development and existence of social
norms are due to the objective need to regulate
the connections, relations and interests that
are constantly becoming more complex within
the social system. She emphasises that norma-
tive regulation is an integral process of social
life inherent in the entire history of human
development. Moreover, the normativity
of human social life is a fundamental condition
for the functioning of the social system, as it is
based on the natural laws of nature and soci-
ety (Zamorska, 2010). Therefore, following
the opinion of L. Zamorska, it can be stated that
normativity is indeed a fundamental basis for
the functioning of society. Social norms emerge
as a response to the need to regulate social rela-
tions and ensure stability in collective interac-
tion. They are guidelines that determine which
actions are acceptable and which are unaccept-
able, thereby shaping the social conduct of indi-
viduals.

In this context, legal awareness plays
an important role, reflecting the level of per-
ception and understanding of legal norms in
society. Since social norms include both moral,
customary, religious and legal regulators, legal
awareness is a key mechanism that ensures their
integration and compliance. When social norms
are consistent with legal requirements, this con-
tributes to a high level of legal culture and law-
ful conduct. On the other hand, if social norms
contradict the current legislation, legal nihilism
may arise, that is, the devaluation of legal norms,
which weakens their regulatory function. This
is especially true in periods of social change,
when normative foundations are transformed
and legal consciousness needs to be adapted to
new conditions.

3. The relationship between social norms
and legal consciousness

We propose to study the relationship
between social norms and legal consciousness
through four main components, which include
cognitive, emotional and behavioural aspects,
as well as a mandatory evaluation element.
Each of these components plays a key role in
the implementation of the functions of legal
consciousness.

The cognitive function of legal conscious-
ness is manifested through its intellectual
mechanisms that contribute to the forma-
tion of legal knowledge as a rational element
of legal consciousness. The process of cogni-
tion of legal phenomena is a mental activit
of various subjects, which proceeds in accord-
ance with the principles of dialectical and for-
mal logic. The basis of legal knowledge is legal
concepts and categories, which are the internal
structural component of legal consciousness
(Cherkas, 2008). Social norms, being generally
accepted rules of conduct, form the basis for
the development of legal consciousness. The
reflect the needs of social life and set the stand-
ards expected of individuals. Through the cog-
nitive function of legal consciousness, these
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norms are transformed into legal knowledge
and beliefs that influence human behaviour in
the legal field. Therefore, the cognitive func-
tion of legal consciousness not only promotes
awareness of legal norms, but also ensures their
integration into personal values and beliefs,
which is necessary for the harmonious func-
tioning of society.

The law-forming component reflects
the emotional state of the future lawyer,
in particular his or her emotions, feelings
and experiences that form the emotional
and ethical attitude to law and legislation. It
serves as an indicator of the level of awareness
of the need for social and legal activity, reflect-
ing value orientations and motivation for pro-
fessional activity in the legal field (Cherkas,
2014). Social norms, including moral, corpo-
rate, customary and religious norms, influence
the formation of a lawyer's legal conscious-
ness, promoting his or her professional respon-
sibility and ethical choice. The interaction
of the law-making component with social norms
plays a crucial role in the process of legal educa-
tion, since it is through the awareness of social
values that a lawyer forms a personal attitude to
law as a mechanism for ensuring social justice
and law and order.

The behavioural component is a form of legal
conduct of the future lawyer, which includes a set
of skills for making legal decisions in both profes-
sional and personal situations, as well as the abil-
ity to protect the rights, freedoms and inter-
ests of clients (Cherkas, 2014). In addition, it
is important that such conduct is consistent
with generally accepted social norms and ethi-
cal standards that govern relationships in soci-
ety. Adherence to social norms helps to build
trust in the legal system, strengthens the role
of the lawyer as an intermediary between the law
and the public, and ensures the responsible appli-
cation of legal knowledge to maintain stability,
justice and harmony in society.

The evaluative function is a tool for ana-
lysing legal phenomena, which is inextricably
linked to social norms. It is social norms that
set the standards for the acceptability and effec-
tiveness of legal conduct, influencing the way
in which the behaviour of individuals, the func-
tioning of legal norms and the activities of law
enforcement agencies are assessed. Positive
assessments tend to arise when the legal system
is harmoniously integrated with established
social values, which contributes to the main-
tenance of order and trust in the law. Negative
assessments can be constructive when they
are accompanied by suggestions for improving
legal norms and practices, or destructive when
the gap between the legal system and social
expectations leads to its complete rejection
(Nahorniak, 2016). Therefore, the evaluative
function, viewed through the prism of social
norms, becomes an important mechanism of dia-
logue between law and society, contributing to
the development of a system that meets modern
social requirements.
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Analysin% the relationship between social
norms and legal consciousness through four
main components - cognitive, emotional, behav-
ioural and evaluative - it is important to empha-
sise the importance of social norms in the for-
mation of legal consciousness. The cognitive
component reflects the level of legal knowledge
and understanding of norms that are acquired
through education, social experience and legal
practice. Social norms are the primary source
that forms the idea of acceptable conduct. The
emotional component determines an individu-
al's attitude to the law. If legal norms are con-
sistent with moral and social beliefs, a positive
perception is formed, which strengthens trust
in the legal system. If the norms contradict per-
sonal or social values, a negative or indifferent
attitude towards them is possible. The behav-
ioural component is manifested in compliance
with or violation of legal norms. A high level
of legal awareness promotes law-abidingness,
while a low level or contradictions between
norms can provoke deviant behaviour. The eval-
uative component determines how people per-
ceive the legal system: as fair and necessary or
imperfect and restrictive. High trust in the law
ensures the stability of society, while a negative
attitude can lead to legal nihilism.

In our opinion, the legal consciousness
of citizens is closely related to changes in social
norms caused by social transformations. Social
transformations, such as economic crises, polit-
ical reforms or cultural shifts, directly affect
chan%es in social norms and, consequently,
the legal consciousness of citizens. These
changes can lead to a rethinking of established
rules of conduct by society, Whic%l in turn affects
the perception and understanding of law.

According to the Razumkov Centre, today
we can observe the rapid re-industrialisation
of developed countries on new technologi-
cal foundations, such as 3D printing, robotics
and renewable energy. The socio-economic
impact of digitalisation is no less significant.
The displacement of people from industry,
agriculture and services will inevitably lead to
large-scale changes in the structure of employ-
ment and social and labour relations. The global
labour market is a complex dynamic system that
is constantly being affected by information tech-
nology, changing the nature of work, its organi-
sation and content. Automation processes, even
if they are restrained by governments and soci-
ety, will continue to gain momentum. In the long
run, this may lead to the situation where only
a few million highly skilled professionals will be
enough to support the entire global production
and logistics system, while a significant part
of the workforce will remain unemployed (Dig-
ital economy: trends, risks and social determi-
nants, 2020).

Undoubtedly, social transformations caused
by technological progress affect changes in
social norms and legal consciousness of citizens.
Re-industrialisation and digitalisation change
the labour market dramatically, redistributing
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the role of people in economic processes. This
necessitates a rethinking of not only labour rela-
tions but also the State's social responsibility
towards citizens who may find themselves out-
side the economic system due to displacement
by technology.

We believe that the main challenge is how
society adapts to these changes. Public policy
and regulatory frameworks determine whether
these transformations will become a catalyst
for proig;ress and social welfare or whether the
will only increase inequality and social instabil-
ity. It is important not only to create new jobs,
but also to create an adequate system of social
protection, retraining and integration of people
into the changed economy.

Automation and artificial intelligence will
undoubtedly change the way we think about
work, welfare and even social responsibility. In
the face of these changes, the legal consciousness
of citizens should also evolve, and the under-
standing of social justice, labour rights and state
responsibility should remain in the focus of pub-
lic attention.

The ongoing technological changes not only
transform the economy and the labour mar-
ket, but also have a significant impact on social
norms and the legal consciousness of citizens.
Automation, digitalisation, and the introduc-
tion of an unconditional basic income are caus-
ing a rethinking of traditional notions of labour,
social responsibility, and the role of the State
in ensuring the well-being of the population
(Krestovska, Matvieieva, 2008).

Social norms are formed under the influence
of real life conditions, and legal consciousness is
their reflection in the legal system. For example,
if society gradually accepts the concept of crea-
tive employment and flexible forms of work, this
will affect labour law. On the other hand, strict
regulation of technology may cause misunder-
standing and resistance in society if citizens see
it as a restriction of economic opportunities.

The COVID-19 pandemic has demon-
strated how social norms can change rapidly
under the pressure of external factors, with
remote work becoming the new standard rather
than the exception. At the same time, the legal
consciousness of society must keep pace with
these changes to ensure a fair balance between
technological progress and social stability.

Military conflicts, in particular the Rus-
sian-Ukrainian war, have a significant impact
on social norms and legal consciousness
of Ukrainian society, causing both immedi-
ate and long-term changes in the behaviour
and perception of law by citizens. During armed
conflicts, traditional social norms can be trans-
formed. For example, norms related to secu-
rity, solidarity and mutual assistance become
more pronounced as people unite in the face
of a common threat. In addition, new norms
adapted to the conditions of war may emerge
that were not previously relevant. This includes
a change in attitudes towards the roles of men
and women, with women taking on responsi-

bilities traditionally performed by men, or vice
versa. Moreover, war exacerbates issues of gen-
der equality and human rights. War can both
strengthen and weaken the legal consciousness
of citizens. On the one hand, it raises awareness
of the importance of legal norms for ensuring
order and justice. On the other hand, in times
of chaos and instability, people may lose faith in
the legal system, especially if it fails to ensure
their basic rights and security.

In our research, we note that for the harmo-
nious development of Ukrainian society, it is nec-
essary to ensure the coordinated development
of social norms and legal consciousness. This can
be achieved by raising the level of legal literacy
of citizens, which will contribute to the formation
of responsible legal consciousness and compliance
with social norms, as well as through the flexibil-
ity of legislation, which should respond promptly
to changes in society and adapt its norms to new
realities. In addition, active participation of citi-
zens in decision-making processes through public
dialogue will help to reconcile social norms with
legal provisions, ensuring the legitimacy and effec-
tiveness of legislation. These steps will contribute
to strengthening legal consciousness and social
cohesion in Ukraine.

4. Conclusions

To sum up, the social norms are the basis
of the legal system as they set standards of con-
duct and influence the formation of legal con-
sciousness. Legal consciousness, which includes
cognitive, emotional, behavioural and evalua-
tive components, allows society to transform
legal norms into concrete actions. The harmo-
nisation of social norms with legal provisions
contributes to the development of legal culture
and the legitimacy of legislation. However,
modern transformations, such as digitalisation,
pandemics, and military conflicts, require con-
stant adaptation of norms and legal conscious-
ness to new conditions. It is through a dia-
logue between the public and legal institutions
that the effective integration of these norms is
possible, which is the key to stability, justice
and social progress in society.
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B3AEMOIA COUIAJIDHUX HOPM I ITPABOBOI CBIZJOMOCTTI:
MEXAHI3SMH TPAHC®OPMALII, BIIJIUB CYCIIJIbHUX 3MIH
TA IIEPCIIEKTUBU PO3BUTKY

Anorauisi. Mema. Metoio aHoi cTarTi € aHasi3 B3aeMOIii cOIiabHIX HOPM i PaBOBOI CBiOMOC-
Ti, IOCTiPKEHHST MeXaHi3MiB iX TpaHchopMaltii i BIJIMBOM CYyYaCHUX CYCITITBHUX 3MiH Ta BU3HAUEHHS
HEePCHEKTUB PO3BUTKY 1IPABOBOI KyJILTYPH B YMOBAX AMHAMIYHOIO COIia/IbHO-TIOJITHYHOTO CEPE/IOBHILLA.
Memoou docnidscennsn. Meropuka 10c/ijKeH s 6a3yETHCS HA KOMILIEKCHOMY TTIXOJU, SIKUIT BKIIOYAE
aHaJIi3 HayKoBOI JiTepaTypy Ta HOPMATUBHUX IOKYMEHTIB, MOPiBHSJIBHUN aHAi3 TEOPETUYHNX KOHIIEM-
11i#1, 2 TAKOK BUKOPUCTAHHS CUCTEMHOTO Ta IAJTeKTUYHOTO METO/IB 10ci/pKeHHs. KpiM Toro, 3acToCoBY-
I0TBCS METO/IM AHAJTI3Y EMITIPUYHUX IAHUX Ta CTATUCTUYHOTO MOIEJIIOBAHHS JIJIsE BU3HAYEHHS BILUIMBY CYC-
TTBHUX 3MiH Ha TpaHCchOPMAITIo COMiaTbHIX HOPM i (hOPMYyBaHH: IPaBoOBOI cBifioMocTi. Pe3yavmamu.
JlocuipkeHHs mokasaso, o collialbHi HOPMHU € OCHOBOIO IIPABOBOI CUCTEMMU, BCTAHOBJIIOIOYH CTaH/IapTH
MOBEJIIHKY Ta BILJIMBAIOYM HA (POPMYBaHHS MPaBoBoi cBizomocti. [IpaBocBigomicTh, sSKa BKIIOYAE KOT-
HITUBHUM, eMOIIIHWIA, TIOBEIHKOBHUI Ta OIIHHUI KOMIOHEHTH, /I03BOJISIE CYCIJIBCTBY MEPETBOPIOBATH
IIPaBOBI HOPMU y KOHKPeTHi /iii. lapMoHi3allist coliaabHuX HOPM i3 TPAaBOBUMM MPUIICAMH CIIPUSIE PO3-
BUTKY TIPaBOBOI KYJIBTYPH Ta JIEF TUMHOCTI 3aKoHoiaBcTBa. [Ipore cyuyacHi Tpanchopmartii — nudposisa-
11is1, TTaH/eMisl, BiliChKOBI KOH(IIIKTH — BUMAraioTh MOCTIHHOI ajjanTaiii HOPM i TPaBOBOi CBiIOMOCTI /10
HOBUX yMOB. HaykoBa HOBU3HA IOCIIIIPKEHHS TI0JISITa€ B TOMY, 1[0 BOHO BUSIBJISIE HOBI MeXaHI3MU TPaHC-
opmaitii HOpM i/ BIUTMBOM CY4aCHUX COIAMBHUX 3MiH, TAKUX K I POBi3allis, manaeMis ta BilicbKOBi
KOH(QITIKTH, T2 MPOTIOHYE IHHOBAITIIHI TTiIXO/I /10 iHTeTpallii COIiaTbHUX Ta MPABOBUX ACHEKTIB Y CHCTEMY
mpaBoBoro BuxosanHs. Lle 7103Bossie He e miagBUINTA eDEKTUBHICTD PETYIIOBAHHS CYCIIBHUX Bi/-
HOCHH, a i crpusiTi GOPMYBaHHIO BHCOKOI [IPABOBOI KYJIBIYPH, 10 € KPUTUYHO BaKJIUBUM IS 3a0€3-
HedyeHHst cTabilbHOCTI, CIPABEVIMBOCTI Ta COLiaJbHOTO TIporpecy. Bucnoeku. Pesyabratu 10CHIKeHHS
MOXKYTb CJIY;KUTH OCHOBOIO [IJ1st (hOPMYBaHHS cTpaTeriii y cepi 0CBiTH, MTPAaBO3aCTOCYBAHHS Ta COIiab-
HOTO PO3BUTKY, CIIPUSIIOYH TAPMOHIHHOMY MO€[HAHHIO COI[AIbHIX i TIPABOBKX HOPM, 1110 3a0€31evye cTa-
GisIbHICTD, CIIpAaBEAIMBICTD 1 COliaNbHUIT IPOTPEC Y CYCILIbCTBI. 30KpeMa, OTPUMaHI JaHi J103BOJISIOTH
BU3HAYNTH MEXaHi3MK TpaHchopMallii 1paBoBOI CBIZIOMOCTI y Bi/INIOBI/Ib HA Cy4YaCHI COIlia/IbHi 3MiHH, TaKi
SIK 1M poBizaliis, Trobasi3allis Ta comiaabHi KPU3H, 10 BiIKPUBAE TIEPCIEKTUBY IS a/lalTallii mpaBoBoi
CHCTEMH JI0 HOBUX BUKJIHKIB.

Kimoyosi cioBa: cottiasibHi HOpMH, IPABOBA CBi/IOMICTb, MeXaHi3MK TpaHchopMallii, CyciibHi 3MiHH,
1dpoBisailis, mpaBoBe peryJIioBaHHs, IHTErpallisi HOpM, IIPaBoBa KyJIBTYPa, IIPAaBOBE BUXOBAHHS.
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THE WAYS AND EXTENT OF CORRELATION
BETWEEN HUMAN RIGHTS AND THE RIGHTS
OF THE NATION

Abstract. Purpose. The purpose of the article is to analyse systematically the correlation between
human rights and the rights of the nation, in particular, their legal content, limits and possibilities
of reconciliation in the context of modern global and national challenges. Results. The article studies
the correlation between human rights and rights of the nation in modern legal science and international
legal order. The historical evolution of these concepts is examined, in particular, the development of human
rights in the liberal tradition and the formation of the rights of the nation in the context of national
sovereignty. The impact of globalisation processes, national liberation movements and international
intervention on the exercise of these rights is analysed. It is proved that the absolute priority of human
rights can lead to the devaluation of national identity, while the dominance of the rights of the nation
can create risks for the rights of minorities. It is established that in the modern world it is necessary to
find a balance between individual and collective rights. Conclusions. It is concluded that democratic
States use different models of reconciliation of these rights, including federalism, which works
effectively in Canada and Switzerland. However, it is shown that federalism cannot be mechanically
transferred to Ukrainian realities due to the risks of territorial fragmentation and destabilisation. Given
the unitarian nature of Ukraine's state structure, it is proposed to improve decentralisation as the best
way to reconcile human rights and the rights of the nation. The role of international mechanisms, such
as the ECHR and the Framework Convention for the Protection of National Minorities, in resolving
possible conflicts between these rights is outlined. The risks of excessive autonomy of territories that can
be used as instruments of external influence are considered. The author proposes measures to strengthen
the institutional protection of national sovereignty and citizens' rights in Ukraine. The need to develop
political and legal mechanisms considering both the principle of equality of citizens and guarantees
of cultural and linguistic identity is proved. It is emphasised that the legal practice of developed democratic
states demonstrates effective ways to reconcile these rights, but their implementation in Ukraine requires
due regard for historical, political and security factors.

Key words: human right, right of the nation, people, nation, personality, rights and freedoms, identity.

1. Introduction

Correlation  between  human  rights
and the rights of the nation is one of the key
theoretical and practical issues of modern legal
science. On the one hand, human rights are rec-
ognised as universal and natural, which guar-
antees their inviolability regardless of territory,
citizenship or nationality. On the other hand,
the rights of the nation, which include the right
to self-determination, preservation of cultural
identity, language and state sovereignty, are
important for the functioning of national com-
munities and the building of a democratic state.
In the current context of globalisation, regional
conflicts and changes in the international legal
order, the problem of balancing these rights is
increasingly relevant.

© R. Pidlipny,2023

The delineation and interaction of human
rights and the rights of the nation have both legal
and socio-political dimensions. The problem is
exacerbated in the context of national libera-
tion movements, ethnic conflicts, multicultur-
alism and integration processes in international
law. Individual nation-states seek to strengthen
their sovereignty and cultural identity, which
can sometimes lead to restrictions on the rights
of certain groups or minorities. In addition,
international human rights practices may con-
flict with national legislation, creating tension
between the principles of state sovereignty
and international human rights standards.

Individual nation-states seek to strengthen
their sovereignty and cultural identity, which
can sometimes lead to restrictions on the rights
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of certain groups or minorities. In addition,
international human rights practices may con-
flict with national legislation, creating tension
between the principles of state sovereignty
and international human rights standards.

In view of the above, this study is of sci-
entific relevance in the context of the need for
asystematic analysis of the relationship between
human rights and the rights of the nation in
the context of modern challenges, in particu-
lar in the context of international law, Euro-
pean integration and national self-determina-
tion. Moreover, the study allows for a deeper
understanding of the legal mechanisms that
contribute to the harmonisation of these cat-
egories and the development of theoretical
and legal foundations for the further develop-
ment of national legislation and international
law-making.

The problem of correlation between human
rights and the rights of the nation is quite pop-
ular in modern legal science. The fundamental
aspects of human rights and their legal support
have been studied by P. Rabinovych. He was one
of the first Ukrainian scholars to develop a termi-
nological apparatus for analysing this phenom-
enon. Similarly, N. Onishchenko and V. Horbal
studied the problem of harmonisation of human
rights and the rights of the nation in the con-
text of the rule of law, considering possible con-
flicts and ways to overcome them. The work by
T. Popovych and A. Shavarin highlights the con-
cept of the fourth generation of human rights,
which includes bioethical, digital and environ-
mental rights, and raises the question of their
role in modern society.

Naturally, the problem of correla-
tion between human rights and the rights
of the nation has become widespread among
foreign scholars. In this context, the scien-
tific works by M. Budrzhes, R. Wats, S. Marks
and others are worthy of attention.

In general, the developed theoretical frame-
work enables to cover a wide range of issues
- from the theoretical foundations of the rela-
tionship between human rights and the rights
of the nation to their practical implementation
in constitutional and international legal mech-
anisms. Ukrainian and foreign studies show
that it is necessary to find a balance between
individual and collective rights, especially in
the context of modern globalisation challenges
and political transformations.

The purpose of the article is to analyse sys-
tematically the correlation between human
rights and the rights of the nation, in particu-
lar, their legal content, limits and possibilities
of reconciliation in the context of modern global
and national challenges. The study is aimed
at identifying ways to harmonise individual
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rights and collective national interests, defining
legal mechanisms for their coexistence and for-
mulating theoretical and legal approaches to
ensuring a balance between them in the context
of the rule of law and international legal order.

2. The problem of correlation between
the concepts of human rights and the right
of the nation

The issue of correlation between human
rights and the rights of the nation is one
of the most important in modern legal science
and international legal order. Human rights, as
auniversal category, are aimed at protecting indi-
viduals from any form of discrimination, ensur-
ing dignity and freedom. In addition, the rights
of the nation include aspects such as the right to
self-determination, preservation of cultural iden-
tity, language, traditions and territorial integrity
of the State. In the modern world, especially in
the context of globalisation, national liberation
movements and conflicts, the issue of reconciling
these rights is increasingly relevant.

We consider it appropriate to specify
the content of the concepts of human rights
and the rights of the nation. Human rights
have historically developed in the liberal tra-
dition, starting with the legal acts of modern
times, such as the Bill of Rights in the United
States (1791) and the Declaration of the Rights
of Man and of the Citizen (1789) in France. The
universality of human rights was enshrined in
the Universal Declaration of Human Rights
of 1948 and a number of other international acts
(Riaboshapchenko, 2021).

Human rights are universal rights inher-
ent to all people regardless of race, gender,
nationality, ethnicity, language, religion or any
other status. They include the right to life, lib-
erty, security of person, freedom from slavery
and torture, freedom of thought and expression,
and the right to work and education. These
rights are inalienable and inviolable, meaning
that they cannot be taken away or restricted
without legal grounds. They provide protec-
tion against serious political, legal and social
abuses (Marks Stephen, 2016). Human rights
are moral principles or norms that set stand-
ards of human behaviour and are regularly pro-
tected by national and international law. They
arise from human dignity and equality, defining
the basic norms necessary for a life enjoyed with
dignity. Human rights are universal, meaning
that they apply to all people, regardless of their
individual characteristics. They are the natu-
ral and inviolable ability of a person to act in
accordance with his or her conscious will, to do
anything that is not prohibited by law and does
not harm others. Human rights include civil
and political rights, such as freedom of speech
and the right to a fair trial, as well as economic,
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social and cultural rights, such as the right to
education and healthcare (Rabinovych, 2015).
They are the basis for ensuring freedom, justice
and peace in the world.

Furthermore, the concept of the rights
of a nation is based on the idea of national
sovereignty, which was developed after
the Peace of Westphalia (1648) and enshrined
in the founding documents of the United
Nations, in particular the UN Charter (1945),
which contains the principle of equality of peo-
ples and their right to self-determination.

In his speeches in 1999, UN Secretary-Gen-
eral Kofi Annan emphasised that human
rights take precedence over state sovereignty
(Horban, 2018). However, critics of this con-
cept argue that contemporary international
politics increasingly takes on the character
of an ‘interventionist human rights policy’
that restricts the right of peoples to self-deter-
mination. A review of the history of political
thought reveals two extreme positions on this
issue: individualistic liberalism, characteristic
of the Anglo-American legal system, and the col-
lectivist model that developed in the French
tradition. In the modern world, this balance is
tilted in favour of human rights, which some-
times leads to excessive centralisation of power
and increased bureaucracy.

Therefore, human rights are by their nature
universal and individual, while the rights
of the nation involve the protection of collective
interests, including the right to self-determina-
tion, cultural identity and political autonomy.
In the historical context, the concept of human
rights developed mainly on the basis of liberal
individualism, while the rights of the nation
emerged as a reaction to imperial domina-
tion and colonial expansion. The main prob-
lem is that the dominance of collective rights
over individual rights can lead to nationalism
and discrimination against minorities, while
the absolute priority of human rights can ignore
the needs of national communities to preserve
their identity.

One important aspect of this problem
is the historical interaction of the concept
of human rights with colonial policies, where
the ideology of protecting individual rights
was often used as a justification for interfering
in the internal affairs of other states. Double
standards in international law, when human
rights are applied selectively, call into question
the equality of peoples and contradict the prin-
ciples of international justice (Popovych, Sha-
varyn, 2019). In modern democratic societies, it
is necessary to consider not only the legal aspect
of human rights, but also their interaction with
the cultural, social and political heritage of indi-
vidual nations.

In international law, human rights
and the rights of the nation interact in several
ways (in the context of our study, we consider
the concept of nation to be identical to the con-
cept of the right of the people of the State -
author's note). First, the right of nations to
self-determination is a collective right that can
affect the realisation of individual human rights.
Second, the realisation of the rights of a nation,
for example, through the formation of an eth-
nic state, may cause conflicts with the princi-
ples of non-discrimination and minority rights
(Rabinovych, 1992). Third, human rights guar-
antees often become the basis for international
intervention in the internal affairs of states,
which may conflict with the principle of state
sovereignty.

The modern world faces a number of chal-
lenges in finding a balance between these two
categories of rights. First, globalisation
and international integration processes are
expanding the requirements for universal human
rights protection, which may be opposed by
nation states seeking to preserve their identity.
Second, migration processes and demographic
changes necessitate addressing the rights
of national minorities in states where they con-
stitute a significant part of the population. This
issue is particularly relevant for Europe, where
the policy of multiculturalism is in conflict with
traditional national models of statehood.

Third, the issue of the balance between
human rights and the rights of the nation is
acutely manifested in the context of national
liberation movements and armed conflicts. On
the one hand, the right of nations to self-deter-
mination is a recognised international norm, but
its implementation may contradict the princi-
ple of territorial integrity of states. Examples
include the conflicts in Catalonia, Kosovo or
the Middle East, where national movements
face resistance from state structures that invoke
sovereignty and constitutional order.

3. Ways to address the problem of corre-
lation between human rights and the rights
of the nation

Ukraine can also serve as an example
of a country that simultaneously protects
human rights and the rights of the nation. In
the context of the Russian aggression, the issue
of national sovereignty and territorial integ-
rity is directly linked to the rights of citizens
to security, freedom and political self-deter-
mination. At the same time, it is important to
respect the rights of national minorities, which
is the duty of a democratic state.

The problem of the relationship between
human rights and the rights of the nation can
be resolved through the system of international
and national regulatory frameworks. First, it is
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important to apply the rule of law, which pro-
vides for the protection of both individual rights
and the rights of national communities (Savchyn,
2015). In democratic states, human rights
and the rights of the nation are exercised through
the mechanisms of constitutional law, which
enshrines equality of citizens, guarantees of cul-
tural and linguistic identity, principles of decen-
tralisation and participation in political life.

Second, international law offers mechanisms
for the legal protection of human and national
rights through the European Court of Human
Rights (ECHR), the UN, the Council of Europe
and other institutions. For example, the Frame-
work Convention for the Protection of National
Minorities (1995) sets standards for ensuring
the rights of national communities within States
(Framework Convention for the Protection
of National Minorities, 1995).

Third, the legal practice of developed democ-
racies demonstrates effective ways to reconcile
these rights. Federalism models (e.g., in Swit-
zerland and Canada) allow for a combination
of human rights and collective rights of nations
without threatening national unity. In the case
of Canada and Switzerland, such a compromise
between human rights and collective rights
of nations was made possible due to the specific
historical background, political culture and legal
tradition of these states. Switzerland, for example,
is a confederal state, where each canton has con-
siderable autonomy with issues of linguistic, cul-
tural and religious identity regulated at the local
level (Watts, 2008). This has been made possi-
ble by a long historical process and the stability
of state institutions that guarantee the equal-
ity of all citizens, regardless of their ethnicity
or language. Similarly, in Canada, bilingualism
and provincial autonomous rights are the result
of a constitutional compromise between the Eng-
lish- and French-speaking populations, based on
a deep legal tradition of constitutional federalism
(Burgess, 2006).

However, this model is not universal and can-
not be mechanically transferred to the Ukrainian
context. First, Ukraine has a unitary state struc-
ture, which is a guarantee of its territorial integrity
and political stability. The introduction of a fed-
eral model in Ukraine could lead to fragmentation
of the state, strengthening of separatist move-
ments and erosion of national unity, which has
already been observed in the context of attempts
by external forces to undermine the situation in
certain regions (Savchyn, 2015).

Second, Ukraine's historical experience shows
the danger of excessive autonomy of territories,
which has often been used to undermine state
sovereignty. The experience of autonomous units,
such as the Autonomous Republic of Crimea, has
demonstrated significant risks to national secu-
rity, since such formations can become instru-
ments of external influence. Unlike Canada
or Switzerland, where federalism is the result
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of centuries of evolution, Ukraine lacks a tradi-
tion of stable federalist governance, which poses
a threat of destabilising the political system if it is
introduced.

Third, in the context of the aggression
that Ukraine is experiencing, any attempts to
strengthen regional autonomy could be used
to legitimise separatist movements and exter-
nal intervention. Ukraine still faces the problem
of informational influence from states seeking to
undermine its sovereignty, while federalism can
create additional mechanisms for institutional
weakening of state unity.

Fourth, Ukraine's current political culture
does not yet have a sufficient level of political
responsibility and institutional maturity for
the effective functioning of a federalist system. In
countries where federalism works well, there are
stable democratic institutions that ensure a bal-
ance between central and regional authorities,
while in Ukraine, the political elite at the regional
level often uses power for corporate or oligarchic
interests, which can lead to corrupt decentralisa-
tion.

In view of these factors, the federal model
is not suitable for Ukraine, as it not only fails to
guarantee effective reconciliation of human rights
and collective rights of nations, but also poses
a threat to national security, territorial integ-
rity and political stability (Onishchenko, 2013).
A more appropriate way would be to improve
the existing model of a unitary decentralised state,
which would ensure a balanced combination
of human rights and the rights of nations without
risking statehood.

4. Conclusions

Consequently, correlation between human
rights and the rights of the nation is a complex but
important issue of modern legal science. While
individual rights cannot be exercised outside
the context of national sovereignty and self-de-
termination, the rights of the nation cannot ignore
fundamental human rights. The best solution is
to balance these two categories of rights through
international legal mechanisms, constitutional
recognition of equality of citizens and the creation
of political models that guarantee both individual
and collective rights.

In the context of current global challenges,
such as migration processes, national liberation
movements and conflicts, it is necessary to improve
legal mechanisms to ensure the equal coexistence
of these rights. Ukraine's experience of fighting for
independence and preserving its cultural identity
is a vivid example of how the rights of a nation can
be integrated into the general human rights sys-
tem without contradicting democratic standards
and international law.
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CIIOCOBU I CTYIIIHD CIIIBBI/IHOIIEHH

TIPABA JITOJTTHU I TIPABA HAIIIT

Abstract. Purpose. Metoto ctarTi € cucTeMHuUii aHaIi3 CIIBBIHONIEHHS! IPAB JIOAUHH 1 IPaB HAIlii,
30KpeMa IXHBOTO TIPABOBOTO 3MICTY, MEK 1 MOJKJIMBOCTEH Y3rO/PKEHHSI B YMOBAX Cy4aCHUX II0OaIbHIX
i HaIlloHAJIbHUX BUKJIUKIB. Results. Y cTarti 10C/iHKYEThCs CIIIBBIIHOMICHHS TIPAB JIIOAMHE T IPAB Hallii
B CyYacHill PaBOBIll HayIli Ta MiXKHAPOJIHOMY MPABOMOPSAKY. PO3rISHYyTO iCTOPUYHY €BOJIOIIIO 1UX
KOHIIEIIIil, 30KpeMa PO3BUTOK IIPaB JIOAMHE Y JTibepaibHill Tpaauilii Ta (GOPMYBAHHS [IPAB HALlil B KOH-
TEKCTI HAIllOHAJIBLHOTO cyBepeHiTeTy. [IpoaHasi3oBaHo BIUIMB T100ai3aliiHIX POIECIB, HAI[IOHATBHO-
BU3BOJIbHUX PYXiB I MIZKHAPOAHOTO BTPYUYaHHsI Ha peasiisailio ux mnpas. JloBeeHo, 1o abconoTHull mpi-
OPUTET 1IPAB JIIOANHN MOXKE TIPU3BECTH /10 3HEI[IHEHHS HAIIOHAILHOI 1IEHTHYHOCTI, TO/Ii K JIOMiHYBaHHS
[paB Hallii MOJKe CTBOPUTH PUBUKH JIJIs [IPAB MEHIIKMH, BCTAHOBJIEHO, 1110 B yMOBAX Cy4acHOTO CBITY HE00-
X1JIHO 3HAUTH OaaHC MK IHMBIIyalbHUME Ta KoJleKTUBHUMHE [ipaBamu. Conclusions. 3pobiieHo BICHO-
BOK, I1[0 IEMOKPATIYHI ZIepP5KaBH 3aCTOCOBYIOTH Pi3Hi MOJIEJIl Y3TO/KEHHS TINX MTPaB, 30KpeMa (esiepaiaM,
sakuil epextrBHo ipaiioe B Kanazi ta [seiinapii. Oxmak mokasano, 1o ¢enepasism He Moke OyTH Mexa-
HIYHO [IEPEHECEHNUIT B YKPATHChKI pealil uepes pUsuKK TepuTopiaibHOIl (pparmeHTaltii ta gecrabinisarii.
3 oIy Ha YHITAapHUIN XapakTep Jep:KaBHOTO YCTPOIO YKpaiHM 3allPOIIOHOBAHO BJIOCKOHAJICHHS JICIIeH-
Tpastizaiii K ONTUMAJIBHOTO MIJISIXY Y3TOKEHHS IIPaB JIOAMHHU Ta 1paB Hallii. OKpecJeHo posib MixkKHa-
poxnux MexaniamiB, Takux ik €CIIJI i PamkoBa koHBeHItist po 3aXMCT HAIIOHAIBHUX MEHIINH, Y BUPi-
IeHHI MOKJIMBUX KOJI3ii MK TIMMU TTpaBaMu. PO3TIISTHYTO PU3NKK HaZIMIPHOI aBTOHOMI3AIlii TePUTOPIii,
0 MOKYTb OyTH BUKOPUCTAHI SIK IHCTPYMEHTH 30BHINIHBOTO BILIMBY. 3allPOIOHOBAHO 3aXO/H IOJI0
MOCHJICHHST IHCTUTYIIIHHOTO 3aXICTY HAI[IOHATBHOTO CYBEPEHITETY Ta MPaB TPOMa/ITH B YKpaiti. O6TpyH-
TOBAHO HEOOXiAHICTH (hOPMYBAHHS MO THYHUX 1 MPABOBMX MEXaHi3MiB, 110 BPaXOBYIOTb sIK TPHHIIUII PiB-
HOCTI TPOMAJISTH, TaK i rapaHTii KyJI6TypHOI Ta MOBHOI iteHTH4HOCTI. [linkpecieno, mo mpaBoBa mpaxkTrka
PO3BHHYTHX JIEMOKPATHYHUX [IEPKAB IEMOHCTPYE eeKTUBHI CIIOCOOH y3rOJUKEHHSI 11X [IPAB, OJHAK IXHE
BIIPOBAJUKEHHS B YKpaiHi moTpe0ye BpaxyBaHHS ICTOPUUYHKX, HOJITUYHUX Ta GE3MEKOBUX YMHHUKIB,

KirouoBi ciioBa: 1paBo JIOMHN, IPABO HAIlil, HAPOJ, HAIList, OCOOUCTICTD, MPaBa i CBOOOIH, IIEHTHYHICTD.
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EVOLUTION OF ELECTORAL LEGISLATION
IN 1917-1921

Abstract. Purpose. The purpose of the article is to analyse comprehensively the evolution of electoral
legislation in the period from 1917 to 1921, in particular, the legal acts of the Central Rada, the Hetmanate,
the Directory and the Western Ukrainian People's Republic, with a focus on the development of the ideas
of democracy in the context of revolutionary transformations, and to identify the specific features of forming
electoral institutions in the context of political changes, as well as to assess the significance of the historical
and legal experience of this period for the modern electoral process and legal support of democratic
principles in Ukraine. Results. The article argues that in the context of revolutionary transformations,
Ukrainian governments, including the Central Rada, the Hetmanate of Pavlo Skoropadskyi, the Directory
and the Western Ukrainian People's Republic (WUPR), developed their own electoral systems that
reflected both national traditions and European democratic models. The suffrage of 1917-1921 demonstrated
attempts to consolidate the principles of people's power, but its implementation was complicated by military
operations, political instability and administrative restrictions. The study reveals that the electoral system
of the Central Rada was the most democratic, as it provided for universal, equal, direct suffrage by secret
ballot. It was based on the principles of parliamentarism and relied on European electoral standards. However,
due to the difficult political situation, the implementation of electoral norms was limited. The Hetmanate's
suffrage remained unfulfilled due to the authoritarian nature of the regime, which relied on centralised
governance. The electoral system of the Directory was based on a class-based approach, which narrowed
political competition and limited the participation of large segments of the population in elections. Instead,
following the Austro-Hungarian legal tradition, the WUPR established democratic electoral procedures,
including universal suffrage and proportional representation, which guaranteed the participation of all
national groups. Conclusions. The results of the study reveal that the electoral legislation of the period
of the Ukrainian Revolution of 1917-1921 had common features, in particular, the desire for democratic
elections and attempts to form representative bodies of power, but differed significantly in terms of the level
of electoral principles implementation. The analysis of the electoral legislation of the Ukrainian Revolution
enables not only a better understanding of the historical background of the development of electoral
processes in Ukraine, but also the use of this experience to improve modern electoral mechanisms and ensure
democratic procedures in modern Ukraine.

Key words: electoral law, national law, Central Rada, Hetmanate, directorate, WUPR, statehood.

1. Introduction

The era of liberation campaigns in the early
twentieth century was a crucial moment in
the development of Ukrainian statehood,
which, on the one hand, demonstrated the pos-
sibilities and potential for restoring sovereignty
and developing the national system of law
and legislation. It is natural that Ukrainian
national governments, as a rule, replicated legal
provisions, including electoral law, but in a short
time formed their own electoral law provisions,
which allow for the understanding of the overall
level of development of the principles of democ-
racy at that time. During 1917-1921, there
were several attempts to introduce democratic
electoral institutions in Ukraine, as reflected in
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the legislative acts of the Central Rada, the Het-
manate, the Directory and the Western Ukrain-
ian People's Republic. Changes in the suffrage
law reflected not only the political aspirations
of the elites, but also social transformations that
led to the activation of civil society. The devel-
opment of electoral mechanisms in that period
demonstrates attempts to combine pan-Euro-
pean democratic trends with national political
and legal realities. The specificity of regulatory
framework for the electoral process was its
variability, which was explained by the change
of state formations and the struggle for polit-
ical legitimacy. The study of the historical
and legal experience of the electoral legisla-
tion of 1917-1921 is important for the mod-
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ern Ukrainian state-building, as it facilitates
the analysis of the advantages and disadvan-
tages of different electoral models. The experi-
ence of this period demonstrates the complexity
of unifying electoral provisions and the need to
adapt them to a specific political context. The
analysis of the legal framework for the elec-
toral process in the revolutionary era enables
to understand the origins of the current prob-
lems of political representation and legitimacy
of power. Historical and legal analysis of elec-
toral legislation contributes to the development
of effective mechanisms for ensuring a demo-
cratic electoral process in modern Ukraine.

Given the above, the study of the electoral
legislation of 1917-1921 is not only of scientific
but also of social relevance.

Over the past decades, the topic of studying
the legal tradition of the development of elec-
toral law in Ukraine has attracted the atten-
tion of researchers. The Ukrainian People's
Republic (the period of the Central Rada
and the Directory), the Hetmanate of Pavlo
Skoropadskyi and the Western Ukrainian
People's Republic were the subject of regular
research. In this context, the scientific works by
0. Bichek, M. Buchyn, V. Pavlenko, R. Pyrih,
and others who analysed constitutional drafts
and regulations of 1917-1921 should be consid-
ered worthy of attention. Although researchers
of the 2000s made a significant contribution to
the understanding of the electoral process during
the Ukrainian National Revolution, this topic
remains relevant and requires a new comprehen-
sive analysis. An important prospect for further
research is a comparative analysis of the elec-
toral legislation of Ukrainian governments with
European models of that time, which will allow
to assess its democratic potential in the broader
context of the development of parliamentarism.

The purpose of the article is to analyse
comprehensively the evolution of electoral
legislation in the period from 1917 to 1921, in
particular, the legal acts of the Central Rada,
the Hetmanate, the Directory and the West-
ern Ukrainian People's Republic, with a focus
on the development of the ideas of democracy
in the context of revolutionary transformations,
and to identify the specific features of forming
electoral institutions in the context of politi-
cal changes, as well as to assess the significance
of the historical and legal experience of this
period for the modern electoral process and legal
support of democratic principles in Ukraine.

2. The development of electoral legislation
during the national revolution

The electoral legislation of Ukrainian gov-
ernments in 1917-1921 was formed in the context
of political instability, changes in state formations
and the absence of an established legal order. For

each of the Ukrainian governments, there were
objective and subjective conditions that deter-
mined the general nature of law-making. The
objective factor was the process of state-building
itself, when, given the prevalence of the ideas
of autonomy, it was logical to recopy old leg-
islation, and in the context of the development
of a sovereign state, to create new legislation.
Similarly, the absence of a universally recog-
nised international status for Ukrainian state
entities exacerbated the instability of the legal
system and complicated the practical applica-
tion of the electoral law. Subjective factors were
the conditions of the military confrontation
with the Bolsheviks in Naddniprianshchyna
and the Poles in Galicia. The armed conflict did
not facilitate the organisation of the electoral
process. Revolutionary processes and military
operations led to partial legal anarchy, which cre-
ated obstacles to the formation of a sustainable
electoral system.

The general features of the development
of electoral legislation during the period
of the national revolution are as follows:

— The Central Rada, relying on the previ-
ous electoral legislation of the Russian Empire,
tried to develop democratic mechanisms of peo-
ple's representation, which was manifested in
the adoption of legislative acts on elections
to the Ukrainian Constituent Assembly. The
legal uncertainty of the status of the Ukrainian
People's Republic and its relations with Russia
complicated the process of formulating electoral
norms, as the proclaimed independence contra-
dicted the legal inheritance of imperial acts;

— The Hetmanate of Pavlo Skoropadskyi,
focusing on preserving state order, did not con-
tinue the democratic reforms of the Central
Rada, and the electoral legislation remained in
the preparation stage;

— The Directory, having restored the republi-
can system, returned to the principles of democ-
racy, but the difficult military and political situ-
ation did not allow for the full implementation
of electoral reforms;

— The Western Ukrainian People's Repub-
lic, being in a different legal tradition, inherited
the electoral legislation of Austria-Hungary,
which provided for representation by the curial
system, but in the process of lawmaking sought
to democratise it.

At the same time, some positive practices
were observed, noteworthy in terms of analys-
ing their vapour content, democratic nature
and practical procedures for organising elec-
tions. In this context, efforts of the Central
Council and the Ukrainian National Council
of WUPR should be mentioned primarily.

Initially acting within the legal framework
of the Russian Empire, the Central Rada had to
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coordinate its legislative initiatives in the field
of electoral law with the Provisional Govern-
ment, which retained control over all-Russian
electoral processes. Prior to the October 1917
upheaval, the UCR was largely limited to pre-
paratory work, as the legal aspects of electoral
legislation, including the definition of liability
for electoral offences, remained within the com-
petence of the Russian government. It was only
after the removal of the Provisional Govern-
ment and the establishment of Bolshevik rule
in Petrograd that the Central Rada was able to
independently develop electoral legislation to
convene the Ukrainian Constituent Assembly.
Since then, the electoral process in Ukraine has
acquired real practical significance, which was
reflected in the adoption of the Law on elections
to the Constituent Assembly of the Ukrain-
ian People's Republic on 16 November 1917
(Law on elections to the Constituent Assem-
bly of the Ukrainian People's Republic. Main
Commission on Elections to the Ukrainian
Constituent Assembly, 1917), which provided
for universal suffrage, equality of citizens
and the democratic nature of voting, as well
as the “Instructions for the use of Section One
of the Law on Elections to the Constituent
Assembly of the Ukrainian People's Republic.”
These documents were the result of a long
process that began in May 1917. In particular,
on 21 May 1917, the “Provisional Rules for
the election of provincial and district zemstvo
officials” were approved, which regulated elec-
toral procedures, the process of forming voter
lists, election campaigning, voting mecha-
nisms, counting of results and the procedure for
appealing them (Pavlenko, 2014). An important
democratic innovation of this document was
the abolition of the property qualification, as
well as the absence of restrictions on suffrage on
ethnic or religious grounds, which distinguished
it from the electoral acts of previous regimes.
An important step in the formation
of the national institution of voters was the cre-
ation of a special commission on 9 August 1917
to develop electoral legislation. On 21 August,
the Mala Rada approved two commissions,
one of which was to define the competence
of the Constituent Assembly, and the other to
draft the electoral law itself. Based on the results
of the work of these bodies, the Sixth General
Meeting of the Central Rada adopted a resolu-
tion approving the main principles of electoral
legislation and empowering the Minor Rada to
finalise it. The draft of “The Law on elections
to the Constituent Assembly of the Ukrain-
ian People's Republic” was presented on 10
November 1917 by the head of the commis-
sion O. Sevriuk, and on 11 November the Cen-
tral Rada approved the first section, and on 16
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November, the second section of this law (Pav-
lenko, 2014).

‘The Law on elections to the Constituent
Assembly of the Ukrainian People's Republic’
played an important role in establishing a demo-
cratic form of government in the UPR, enshrin-
ing the basic principles of the electoral process.
The document established universal, equal, direct
suffrage by secret ballot, which was in line with
the democratic standards of the early twentieth
century. The specific feature of suffrage enforce-
ment was the introduction of a proportional elec-
toral system aimed at ensuring representation
of different socio-political groups.

The law defined the participants in the elec-
toral process, including election commissions,
the procedure for their formation, competence
and responsibility for compliance with electoral
procedures. The document established a mech-
anism for the distribution of electoral districts
and the number of parliamentary mandates,
which contributed to the proportional rep-
resentation of territorial communities. An impor-
tant innovation was the enshrining of women's
suffrage, which demonstrated the progressive
nature of the UPR's electoral legislation com-
pared to many European countries of the period.

The law contained provisions for monitor-
ing the integrity of the electoral process, provid-
ing for procedures for appealing election results
and liability for violations of suffrage. A special
feature of regulating the electoral process was
consideration of the multinational composi-
tion of the population, which was reflected in
the electoral procedures and the possibility
of political participation of representatives
of different ethnic groups. The electoral process
was organised in accordance with the principles
of a parliamentary republic, where the Constit-
uent Assembly was seen as the highest repre-
sentative body of power, which was to deter-
mine the constitutional order of the UPR.

The adoption of this law was a signifi-
cant step in the democratisation of the polit-
ical system, the development of electoral law
and the formation of republican traditions in
Ukraine. The legislative consolidation of dem-
ocratic procedures demonstrated the desire
to build a legal state based on the principles
of representative democracy, the rule of law
and equality of citizens in the political process.

The Law on elections to the Constituent
Assembly introduced effective mechanisms to
prevent multiple voting, which contributed
to increasing the transparency of the electoral
process and preventing fraud (Pavlenko, 2014).
Voters were provided with clear guarantees to
challenge voter lists, make additions and cor-
rections, and relevant changes were immedi-
ately recorded by the competent authorities
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and published no later than two days before
the election. The electoral process was clearly
organised: each voter received a personalised ID
card containing information on their personal
data, voting location and registration number
in the voter list, which provided an additional
level of control and public oversight.

The “Instructions for the use of Section
One of the Law on elections to the Constituent
Assembly of the Ukrainian People's Repub-
lic” stated that the division into electoral dis-
tricts remained the same as that determined for
the All-Russian Constituent Assembly, and that
electoral commissions were to be established
“if possible” in each village (Constitution
of the Ukrainian People's Republic (Statute
on the State Structure, Rights and Freedoms
of the UNR, 1918).

The adoption of the above-mentioned reg-
ulations was an important stage in the process
of state-building, as the norms laid down in them
determined the main parameters of the formation
of the future parliament, laying down the foun-
dations of electoral law that met European dem-
ocratic standards. These ideas were further
developed in the Constitution of the Ukrainian
People's Republic, which proclaimed that power
comes from the people and that the People's
Assembly is the highest representative body
elected on the basis of universal, equal, direct,
secret and proportional voting [6, p. 30]. Parlia-
mentary elections were to be held every three
years at the rate of one deputy per 100,000 vot-
ers, and the legislative activity itself was based
on professional principles: “Elections should be
arranged so that one deputy shall be for about
one hundred thousand people and that no one
shall have a second vote in elections. In all other
respects, the rules for elections to the National
Assembly shall be established by law” (Constitu-
tion of the Ukrainian People's Republic (Statute
on the State Structure, Rights and Freedoms
of the UNR, 1918). The Constitution guaran-
teed the immunity of a deputy, which ensured
the independence of parliamentary activity
and its protection from political pressure. In fact,
Article 21 of the UPR Constitution proclaimed
that “all citizens of the UPR have the active
and passive right to participate in elections, both
to the legislative bodies of the UPR and to all
elected bodies of local and civil self-government,
when they reach the age of twenty by the day
of the execution of the electoral act” (Constitu-
tion of the Ukrainian People's Republic (Statute
on the State Structure, Rights and Freedoms
of the UNR,1918).

3. Electoral legislation of the UPR
and the Directory

Analysing  the electoral legislation
of the UPR, it can be concluded that its provi-

sions met the high democratic standards of their
time, ensuring the principles of democracy,
openness of the electoral process and protection
of political rights of citizens. An important fea-
ture of the electoral legislation was the removal
of its ideological colouring, which distinguished
it from the electoral acts of authoritarian
regimes. The basis of suffrage law of the UPR
was the philosophy of freedom, protection
of human and civil rights, what made it pro-
gressive for the early twentieth century. Given
these circumstances, the electoral legislation
and constitutional foundations of the UPR can
be seen as an important historical experience in
the development of democracy and parliamen-
tarism in Ukraine.

The specifics of applying the electoral
legislation during the Hetmanate of Pavlo
Skoropadskyi were marked by contradictory
approaches to the formation of representative
bodies and electoral procedures. After coming
to power on 29 April 1918, the Hetman in his
“Letter to All the Ukrainian People” declared
his intention to issue a law establishing the pro-
cedure for elections to the Ukrainian Soym,
but the actual implementation of this plan was
postponed due to an agreement with the Ger-
man command that provided for the refusal
to convene the Constituent Assembly (Pav-
lenko, 2014). Despite official statements about
the development of electoral legislation,
the actual actions of the Hetman's government
showed an attempt to eliminate elected local
self-government bodies and replace them with
an administrative system controlled by the cen-
tral government. The “Draft Fundamental Laws
of the Ukrainian State” laid down the concept
of a hereditary constitutional monarchy, which
provided for a significant limitation of parlia-
mentarism and people's representation.

Only in the autumn of 1918, under pressure
from the political opposition and due to weak-
ening support from Germany, did the Hetman
return to the idea of elections to the State Seym.
The government proclaimed that the electoral
law would be based on the principles of uni-
versal, equal, direct suffrage and secret ballot,
and the Seym itself was to be given constitu-
ent functions (Pyrih, 2012). The attempts to
introduce parliamentary principles at the end
of P. Skoropadskyi's rule reflected the desire
to legitimise the regime in the new political
environment, when the monarchical nature
of the government no longer had sufficient
support. In general, the electoral legislation
of the Hetmanate period was characterised by
declarative promises of democratic reforms
that were not implemented in practice due to
the authoritarian nature of the regime and for-
eign policy restrictions.
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The electoral legislation of the period
of the Directory of the Ukrainian People's
Republic was characterised by a combination
of radical democratic principles and class restric-
tions, which distinguished it from the electoral
systems of the Central Rada and the Het-
manate. The Declaration of the Directory of 26
December 1918 proclaimed a model of “dicta-
torship of the working people,” which led to
the introduction of a curial system of elections
to the Labour Congress, where only “labour
elements” — peasants, workers and labour
intellectuals — were represented, while the big
bourgeoisie and other ‘parasitic classes’ were
deprived of voting rights. This approach con-
trasted with the electoral legislation of the Cen-
tral Rada, which was based on the principles
of universal suffrage without social restrictions,
as well as with the Hetman's electoral reform
projects, which envisaged the expansion of rep-
resentative bodies, but within the monarchical
model of government.

According to the “Instructions on elec-
tions to the Congress of the working people
of Ukraine” of 5 January 1919, representa-
tion was distributed disproportionately: peas-
ants received the largest number of mandates
(377), while workers (118) and intellectuals
(33) were allocated significantly fewer seats,
and separate representation was given to rail-
way and postal workers. The electoral system
provided for a complex multi-level procedure,
whereby peasants elected delegates through
county meetings, and workers and the intelli-
gentsia — through provincial meetings, which
complicated the exercise of suffrage. The pro-
claimed democratic model actually limited elec-
toral competition, as it excluded large segments
of society from the political process, which
did not meet the principles of a classical rep-
resentative democracy. Compared to the elec-
toral plans of the Hetmanate, which envisaged
the election of the Seym in general elections
after the ‘stabilisation of the state’, the elec-
toral model of the Directory had more elements
of direct democracy, albeit in a narrow social
dimension (Buchyn, 2009).

Further attempts to reform the electoral
system, in particular the draft of the Basic
State Law of the Ukrainian People's Repub-
lic (1920), demonstrated a gradual abandon-
ment of the class-based approach to the forma-
tion of representative bodies. This document
restored universal, equal, direct and secret suf-
frage for all citizens, which brought it closer to
the electoral principles of the Central Rada, but
it never came into force due to unfavourable his-
torical circumstances. In general, the electoral
system of the Directory period was the result
of socio-political compromises and instabil-
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ity, which did not allow it to fully function
as an effective mechanism for the formation
of democratic governance.

The electoral legislation of the Western
Ukrainian People's Republic (WUPR) was
characterised by clear regulatory framework for
electoral procedures and democratic principles
of formation of representative bodies of power.
According to the “Provisional Basic Law” of 13
November 1918, the Ukrainian National Rada
became the supreme legislative body, which was
empowered until the election of the WUPR
Seym. The legislation provided for elections to
the Seym on the basis of universal, equal, direct
suffrage by secret ballot, which was in line with
European democratic standards of the time.
The specific feature of the electoral process was
the use of a national proportional representa-
tion system that guaranteed representation
of all ethnic groups, including Ukrainians (160
deputies), Poles (33), Jews (27) and Austrians
(6), which ensured ethno-political stability in
the newly formed state (Bichek, 2007).

Unlike the Central Rada, which introduced
universal suffrage without restrictions on social
or property status, the WUPR electoral system
had an element of proportional representation
for national groups. However, the electoral
model of the UPR Directorate, which operated
in the Naddniprianshchyna, initially included
class restrictions on the right to vote, allowing
only “labour elements,” such as peasants, work-
ers and labour intellectuals, while the bour-
geoisie and exploiting classes were excluded
from the electoral process. The electoral system
of Pavlo Skoropadskyi's Hetmanate remained
uncertain, as elections to the Seym were never
held, while the main focus was on strengthening
the executive branch.

WUPR legislation also regulated the elec-
tion of local authorities, providing for the elec-
tion of community and county commissioners,
which was intended to remove the Austrian
administration and replace it with Ukrainian
self-government. In April 1919, a separate elec-
toral law was adopted that established the ter-
ritorial division into Ukrainian, Polish, Jewish,
and Austrian districts, which ensured political
balance.

Therefore, the electoral legislation
of the WUPR was marked by a high level of legal
detail, democratic principles and attempts to
create a representative system that could func-
tion in a multinational society.

4. Conclusions

Therefore, the electoral legislation
of the Ukrainian governments in 1917-1921 was
formed in the context of political instability,
armed confrontation and lack of a well-estab-
lished legal order, which significantly compli-



9/2023
THEORY OF STATE AND LAW

cated the process of democratic state-building.

Ukrainian national state entities took differ-
ent approaches to the development of electoral
legislation. For example, the Central Rada,
guided by the principles of parliamentarism,
adopted the “Law on elections to the Con-
stituent Assembly of the Ukrainian People's
Republic”, which provided for universal, equal,
direct suffrage and secret ballot, but the imple-
mentation of these provisions was complicated
by the lack of time and the war with the Bol-
sheviks. Instead, P. Skoropadskyi's Hetmanate,
while declaring its intention to establish a rep-
resentative authority — the State Seym — never
held elections, as the idea of strengthening
the executive branch and centralising pub-
lic administration prevailed in the country.
The specific feature of the electoral legislation
of the Directory of the UPR was the introduc-
tion of suffrage based on the class principle,
which excluded significant social strata from
the political process and significantly narrowed
political competition. The electoral legislation
of the Western Ukrainian People's Republic was
distinguished by clear legal regulation and focus
on democratic procedures. Unlike the Directory,
the WUPR did not introduce social restrictions
in electoral law, and its electoral legislation was
based on the Austro-Hungarian legal tradition,
which was much more stable.

A common problem for all Ukrainian gov-
ernments was the lack of a stable state appa-
ratus, the need to adapt electoral procedures
to wartime conditions, and the low level
of administrative control over the electoral
process. Despite these difficulties, the Central
Rada and the WUPR demonstrated the great-
est commitment to democratic principles by

Apocaae Yepnuuyx

introducing universal suffrage without social
and property restrictions, which was in line
with European standards of representative
democracy in the early 20th century.
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EBOJIIOIIA BUBOPYOI'O 3BAKOHOJIABCTBA B 1917-1921 POKAX

Anotaiis. Mema. MeToio cTaTTi € KOMILIEKCHUI aHaJIi3 €BOJIOLIT BHOOPYOro 3aKOHOIaBCTBA B TIepi-
on 3 1917 no 1921 pokis, 3okpema npaBoBux akTiB LlenTpansroi Pagm, [erbmanaty, upexropii Ta 3axiz-
HoyKpaiHchkoi Hapoaroi Peciy6uiiky, 3 aKIleHTOM Ha PO3BUTOK ilell HApPOAOBJIAIA B YMOBAaX PeBO-
JONiHHUX TpancopMaIliil, BUABIEHHs 0cobiuBocTell (hopMyBaHHSA BUOOPUMX IHCTUTYTIB y KOHTEKCTI
HOJITUYHUX 3MiH, & TAKOXK OIliHKa 3HAYCHHS 1CTOPHKO-IIPABOBOTO I0CBI/LY I[bOTO HEPIOALY /LISl Cy4aCHOTO
BHOOPUOTO MPOIECY Ta MPABOBOTO 3a0e31eYCHHS IeMOKPATUUHIX IIPUHIUIIB B YKpaiHi. Pezyivmamu.
Y cTarTi aprymMenToBaHO JYMKY, 10 B YMOBAX PEBOJIONIHNX Tpancdopmaiiit ykpainceki ypsau — [len-
tpanbHa Pama, Terpmanar [laBma Cropomnancskoro, Jlupexropis Ta 3axiznoyxpaincska Hapogna Peciry-
6mika (3YHP) — pospobustiy BracHi BuOOpYi cucTeMu, o BigoOpaxkaay SK HaliOHAMbHI Tpaaniii, Tak
i eBpomeiicbki meMokpatiyHi Mozesi. Bubopue npaso 1917-1921 pokis meMoHCTPYBaIO crpobu 3aKpi-
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TUIeHHsT TPUHIINTIB HAPOIOBJIA//A, OAHAK HOro peasisailis Oysia yCKIagHeHa BOEHHUMM JisIMH, TIOJi-
THYHOIO HeCTabiIbHICTIO Ta aAMiHICTpaTUBHUMM OOMEKEHHAMM. Y XOZi AOCTIIKEHHs BCTAHOBJIEHO, 1110
BuGopua cucrema Lenrpanbroi Pagu Gyiia HAROLIbIT IEMOKPATUUYHOW, ajiKe mepeadadasa 3arajibHe, PiB-
He, IIpsiMe BUOOPYE TIPABO IIPU TAEMHOMY roJIocyBaHHi. BoHa 6azyBasiacsi Ha MPUHIMIIAX TaPJaMEHTapu3-
My Ta crupazacs Ha eBporneicsbki Bubopui cranpapti. OiHaK yepes CKJIajiHy TOJITHIHY CUTYAIII0 peasi-
3attist Bubopunx HopM GyJia o6MeskeHow. Bubopue npaBo [eTbMaHaTy 3a/MIIAI0CS HEPEATi30BaHUM Yepes3
ABTOPUTAPHUI XapaKTep PEXKUMY, SIKII POOUB CTABKY Ha IIEHTPaIi30BaHe ypasJinns. Bubopya cucrema
JlupeKTopii rpyHTyBasacs Ha KJIaCOBOMY ITiZIXO/I, 10 3BY3KyBaJIO MOJMITHYHY KOHKYPEHIII0 Ta 00MeKyBa-
JI0 yuacTh y BUOOpax 3HauHuX Bepers HacesenHst. Hatomicts 3YHP, azanrysasiim aBcTpo-yropebKy mpa-
BOBY TPAIUILIIO, 3aKPilliJIa IEMOKPATITYHI BHOOPYI IPOIE/IyPH, 30KpeMa 3arajibHe BUOOPUYE MPABO Ta IMPo-
TIOpIIifiHe TPeCTAaBHMIITBO, 10 TAPAHTYBAJIO YJIACTh YCiX HAIIOHATBHUX TPyI. Bucnoexu. Pesymsratn
JIOCJIJIZKEHHST CBi/[UaTh, 110 BUOOPUE 3aKOHOAABCTBO Iepiofy Ykpainchkoi pesosiorii 19171921 pokis
MaJIO CITUIbHI PHCH, 30KPeMa TIPparHeH st 10 1eMOKPATHYHIX BUOOPIB Ta cripobu hopMyBaHHST MPeICTaB-
HUIIBKKX OPTaHiB BJaJ, [IPOTe CYTTEBO BiAPI3HAIOCS 3a PiBHEM peasizallil BAOOPUMX IPUHIMITIB, AHATII3
BIOOPYOrO 3aKOHOABCTBA /1001 YKPaiHCHKOI PEBOJIIOLIT /I03BOJISIE He JIMIIE KPallle 3PO3YMITH iCTOpHYHI
TepelyMOBH PO3BUTKY BHOOPYNX MPOIeciB B YKpaiHi, aje il BAKOPUCTATH T1eii IOCBI/L /IS BOCKOHAIEHHST
Cy4acHUX BUOOPUMX MEXaHI3MIB Ta 3a0e3MeueHHs J1eMOKPATHYHUX TIPOLIELYP Y CyyacHiil YKpaiHi.

Kiouosi ciioBa: Bubopue 3aKOHOIABCTBO, Hal[lOHaJIbHE 1PaBo, LlenTpanbha paja, [erbMaHart, Iupek-
topis, 3YHP, nep:xkaBHicTb.
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LAW ENFORCEMENT ACTIVITIES UNDER MARTIAL
LAW: FEATURES, CHALLENGES AND STRATEGIC
OBJECTIVES

Abstract. Purpose. The purpose of the article is to study the specific features of law enforcement
under martial law in Ukraine, and to identify the key tasks and challenges faced by law enforcement
bodies during this period. The article is aimed at analysing theoretical and practical approaches to
understanding the concept of ‘law enforcement’ in the context of war, and also at identifying the differences
between the functioning of the law-and-order system in peacetime and wartime. Results. The article
analyses the specific features of law enforcement under martial law in Ukraine, its key tasks, challenges
and transformations. The authors study the main approaches to the definition of the concept of ‘law
enforcement’ in legal science, including the concepts proposed by Ukrainian researchers. The article
focuses on the expansion of law enforcement functions during wartime as compared to peacetime. It is
stated that in peacetime, law enforcement aims at maintaining law and order and protecting the rights
of citizens, while in wartime its tasks are much broader. The specifics of law enforcement are considered,
including coordination with military structures, organisation of checkpoints, evacuation of the population,
documentation of war crimes, etc. The strategic importance of law enforcement for national security is
emphasised. The article also draws attention to the problem of the lack of a well-established definition
of the concept of law enforcement’ in the context of wartime. Conclusions. It is proposed to adapt
existing approaches to modern challenges. It is pointed out that the legal regime of martial law includes
specific tasks for law enforcement agencies, such as countering terrorism and war crimes, maintaining
public order and territorial integrity. It also discusses the need for effective legal regulation and a balance
between security and human rights protection. In addition, in order to operate effectively in wartime, law
enforcement bodies are required to be adapted to new challenges and function in close coordination with
other state agencies. Traditional approaches to understanding the concept of law enforcement’ need to
be adapted to the realities of wartime, when the functions of law enforcement agencies are significantly
expanded, and as a result, in addition to the classic tasks of ensuring law and order, law enforcement
agencies are obliged to respond to specific challenges.

Key words: law enforcement bodies, martial law, legal regime, national security, law enforcement
bodies, law and order, public safety, war crimes, coordination, challenges of war, legality, human rights.

1. Introduction

One of the key challenges faced by
the modern state is ensuring public safety
and maintaining law and order under mar-
tial law. Law enforcement activities, which
are traditionally aimed at preventing crime
and maintaining legal order, are of particular
importance in times of war. The introduction
of the legal regime of martial law in Ukraine was
the result of the large-scale military aggression
of the Russian Federation, which has dramati-
cally changed the requirements for the func-
tioning of law enforcement agencies. The state
has faced the need to respond promptly to new
challenges, which include not only maintain-

© 0. Tarasenko,2023

ing public order, but also countering internal
and external threats to national security.

Under these conditions, law enforcement
has become one of the main elements of ensuring
stability and protecting state sovereignty. Under
martial law, the main tasks of law enforcement
agencies include not only typical functions,
such as preventing offences, suppressing them,
and using state coercion or public influence
on persons who have violated the public order
established by law, but also specialised measures
to detect and neutralise terrorist threats, war
crimes, sabotage, etc. It is important to ensure
effective coordination between law enforcement
bodies and security forces, as only joint efforts
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can guarantee an adequate level of protection
of the state.

One of the key features of modern law
enforcement is the need to combine preven-
tive measures with a prompt response to new
threats. In particular, an important role is
played by combating crimes against the foun-
dations of Ukraine's national security, which
pose a significant threat to the state system.
Among the main threats that require immedi-
ate response are those related to ensuring law
and order, protection of human and civil rights
and freedoms, countering the threats of martial
law, and performing and facilitating the tasks
assigned to the security and defence forces
of Ukraine. That is why it is important not
only to strengthen control over the observance
of the law, but also to ensure effective protection
of the rights and freedoms of citizens, even in
difficult wartime conditions.

Particular attention should also be paid
to cooperation with the public sector, as
the involvement of society in maintaining
order can significantly increase the effective-
ness of law enforcement. In addition, the role
of civil society organisations in monitoring
human rights and controlling the activities
of law enforcement bodies is increasing. All
these aspects require new approaches from
the state to the organisation of law enforcement,
which should be adapted to the realities of war-
time.

Therefore, law enforcement under mar-
tial law is not only a tool for maintaining law
and order, but also an important element
of national security. Its effectiveness depends
not only on the stability of the internal situa-
tion, but also on the state's ability to counter
external aggression. Successful implementation
of these tasks is possible only if all state struc-
tures are clearly coordinated, new methods
of work are introduced and active cooperation
with the public is ensured. This approach will
ensure not only the protection of the territorial
integrity of Ukraine, but also the preservation
of democratic values and the rights of citizens
even in the most difficult times.

The study of the definition and features that
are characteristic of law enforcement activi-
ties of internal affairs bodies can be found in
the works by scholars such as: O. Bandurka,
I. Borodin, O. Voluiko, O. Druchek, V. Opry-
shko, S. Rossokha, I. Solovievych, A. Tarasov,
V. Tatsii, O. Tiurina, Yu. Shemshuchenko
and others. However, the issue of defining
the specific features of the activities of law
enforcement bodies under martial law as actors
of law enforcement in the country remains open.

The purpose of the article is to study the spe-
cific features of law enforcement under martial

12

law in Ukraine, and to identify the key tasks
and challenges faced by law enforcement bodies
during this period. The article is aimed at ana-
lysing theoretical and practical approaches to
understanding the concept of ‘law enforce-
ment’ in the context of war, and also at iden-
tifying the differences between the function-
ing of the law-and-order system in peacetime
and wartime.

2. Key features of law enforcement under
martial law

Law enforcement under martial law is one
of the key instruments for ensuring national
security and stability in the state. Despite
the fact that the concept of law enforcement’
has long existed in the national legal science,
this term has not yet been consistently inter-
preted. Modern approaches to the definition
of this concept differ significantly depending on
the context of application, which creates a cer-
tain scientific and practical problem, especially
in the context of the emergency legal regime.
In peacetime, law enforcement is traditionally
seen as the activities of specially authorised
state bodies aimed at maintaining law and order
and protecting the rights of citizens. However,
under martial law, this concept is significantly
expanded to include new functions and tasks
that go beyond the classical concepts.

According to O. Tiurina, law enforcement
should be understood as a certain type of law
enforcement, which is a specific form of imple-
mentation of law and is a form of active organi-
sational and administrative activity of the com-
petent authorities acting on behalf of the State
under its powers (Tiurina, 2008).

In the Juridical Encyclopaedia, Yu. Shem-
shuchenko argues that ‘law enforcement
is a system of measures aimed at ensuring
the implementation of the Constitution, laws
and other regulations of the state. It is a means
of strengthening law and order, ensuring
the constitutional rights of citizens. It is carried
out by law enforcement bodies and other state
authorities, as well as public organisations. Law
enforcement activities also include the can-
cellation of unlawful regulations, the recog-
nition of laws and bylaws as unconstitutional
by the Constitutional Court, etc. In Ukraine,
the legal basis for law enforcement activities
is the Constitution and other laws of the state.
The relevant state bodies are obliged to per-
form these activities within their competence.’
(Shemshuchenko, 2003).

In contrast, I. Solovievych argues in his
study on the constitutional and legal aspects
of state power in Ukraine and the place of law
enforcement in it, the concept under study is
defined as a type of organised and legal state
activities of law enforcement bodies, mainly
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based on coercion, performed by the compe-
tent authorities in a specially established form,
the content of which consists in issuing (adopt-
ing) individually specific legal commands (state
regulations) in order to counteract the occur-
rence and development of unlawful acts (mis-
deeds and crimes), neutralise and eliminate
harmful effects (consequences), legal assess-
ment of the act, ensuring the appropriate social
result, etc. (Solovievych, 1997).

S. Rossokha quite briefly defines law
enforcement as the activities of specially
authorised state bodies enshrined in legal reg-
ulations to enforce the legal order on the basis
of a balance of interests of the individual, soci-
ety and the state (Rossokha, 2016).

Another interesting position is that
of A. Kuchuk, who confidently distinguishes
between ‘law enforcement’ and ‘human rights
activities’ and specifies that protection is
primarily related to prevention, deterrence
of unlawful acts, and the need for protection
arises when there are obstacles to the exercise
of rights and freedoms or a threat of their viola-
tion (Kuchuk, 2007).

It is believed that law enforcement is char-
acterised by the following features: its focus is
on protecting the rights and freedoms of citi-
zens, the rule of law, law and order and all public
relations activities regulated by law; its conduct
is based on and in accordance with the law and,
mainly, in a proper procedural form; its imple-
mentation is usually based on legal means; it is
conducted by a specially authorised person on
a professional basis.

The purpose of law enforcement is to ensure
the protection of the rights and freedoms of man
and citizen, public order and security, mainte-
nance of law and order and implementation
of the rule of law. This goal is realised through
a number of specific tasks, including: prevent-
ing violations of the law; preventing unlawful
acts that threaten human security; detecting
and suppressing offences and abuses; and deter-
ring unjustified accusations against innocent
persons; overseeing compliance with the law in
the process of law enforcement; ensuring impar-
tial execution of decisions provided for by law.
These tasks are aimed at achieving harmony
between law, order and human rights.

It is important to note that in times of war,
law enforcement activities are transformed,
gaining strategic importance for state security.
The main problem is that traditional approaches
to the definition of law enforcement do not fully
consider the specifics of its implementation in
wartime. During the martial law regime, the law
enforcement system faces new challenges, which
requires revision and adaptation of existing con-
cepts, since ensuring law and order in the con-

text of armed aggression has different priorities
and methods compared to peacetime.

One of the key aspects is the coordination
of law enforcement with the military agencies,
which is atypical for peacetime. This interac-
tion requires clear legal mechanisms and proce-
dures that are not yet sufficiently developed in
Ukrainian legislation. In addition, the absence
of a unified approach to defining the functions
of law enforcement in wartime makes it diffi-
cult to develop an effective strategy for fight-
ing crime and ensuring public safety (Yunin,
Shevchenko, 2023).

Another significant challenge is the problem
of legal support for the activities of law enforce-
ment bodies in emergency situations. Law
enforcement should be based on clear legal prin-
ciples, but under martial law, additional meas-
ures of state coercion are required. This raises
the question of the balance between the need
to ensure security and the observance of human
rights and freedoms. Therefore, it is necessary to
define the limits and criteria for the legitimacy
of law enforcement actions in wartime.

Another important aspect is the problem
of adapting the law enforcement system to
new threats. Martial law poses specific chal-
lenges, such as an increase in terrorist acts, sab-
otage and war crimes. This requires not only
advanced training of law enforcement officers,
but also the creation of new units that would
specialise in combating such threats (Shablys-
tyi, Berezniak, Katorkin, 2023).

Another important problem is the issue
of public control over the activities of law
enforcement bodies in wartime. In times of war,
the risk of violations of citizens' rights increases,
so it is necessary to ensure effective mechanisms
for monitoring compliance with the law by law
enforcement officers. This will help maintain
public trust in the law enforcement system
and ensure the legitimacy of its actions.

Therefore, the absence of a well-established
definition of the concept of ‘law enforcement’
under martial law is a serious scientific and prac-
tical problem that requires a comprehensive
study. It is necessary to develop new approaches
with due regard to the specifics of wartime, as
well as to ensure effective legal regulation of law
enforcement activities. This will create an effi-
cient system that can effectively counter threats
to national security and ensure the protection
of citizens' rights even in the most difficult con-
ditions.

3. Specifics of the definition of ‘martial
law’

According to the Law of Ukraine ‘On
Defence of Ukraine’, martial law is a “special
legal regime introduced in Ukraine or in certain
areas of Ukraine in the event of armed aggres-
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sion or threat of attack, threat to the state
independence of Ukraine, its territorial integ-
rity and provides for the granting of powers to
the relevant state authorities, military command
and local self-government bodies necessary to
avert the threat and ensure national security,
as well as temporary restrictions of constitu-
tional rights and freedoms of man and citizen
and rights and legitimate interests of legal
entities caused by a threat, indicating the dura-
tion of these restrictions” (Law of Ukraine On
the Defence of Ukraine, 1991). The statutory
definitions of the legal regime of martial law in
Ukraine enable to identify its key characteris-
tics and specific features.

First, martial law is a special legal regime
introduced throughout Ukraine or in certain
regions in the event of open armed aggression or
a real threat of attack, undermining state sov-
ereignty or territorial integrity of the country.

Second, the main feature of this regime is
the transfer of part or all of the powers of govern-
ance from local administrations to military com-
manders, military administrations or local govern-
ments under the control of military structures.

Third, the activities of state bodies, mili-
tary command and local self-government bod-
ies under martial law are aimed at preventing
or neutralising existing threats to the security
of the state. This involves making decisions
and implementing measures that are of a prior-
ity nature for the defence of the country.

Finally, the legal regime of martial law
includes the possibility of temporary restric-
tions on certain rights and freedoms of citi-
zens as defined by the Constitution of Ukraine.
Such restrictions are imposed solely to ensure
national security and are of an exceptional
nature, which corresponds to the conditions
of a state of emergency in the country.

Analysis of the concept of ‘law enforcement’
in the context of the legal regime of martial
law in Ukraine should be based on two main
approaches to its understanding. In a broad
sense, this is a comprehensive activity of all
state and non-state structures aimed at ensur-
ing the observance of the rights and freedoms
of citizens, maintaining law and order with due
regard to the specifics and challenges of war-
time. In a narrow sense, law enforcement cov-
ers the functioning of specially authorised
bodies that act within the limits of the powers
granted by law to ensure law and order, protect
the rights of citizens and maintain public safety.

It is believed that the specifics of law
enforcement activities under martial law are
closely related to its general tasks, but have
a number of differences due to the peculiarities
of wartime. The main tasks of law enforcement
bodies are:
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1. Protect the constitutional order and state
sovereignty of Ukraine.

2. Protect the rights, freedoms and legit-
imate interests of citizens and entities of all
forms of ownership.

3. Maintain the territorial
and defence capability of the country.

4. Ensure public order and security.

5. Fight common criminal offences, war
crimes and terrorist threats.

6. Eliminate conditions and causes that
facilitate the commission of offences.

The differences in the implementation
of these tasks during martial law are due
to the need to perform specific functions,
such as coordination with the military com-
mand and other structures of the Security
and Defence Forces. Law enforcement agencies
may act independently or in cooperation with
military administrations to implement martial
law measures. These measures are as follows:
to organise and control checkpoints to ensure
security at strategic facilities; to conduct evac-
uation measures to protect civilians; to check
documents and vehicles to identify potential
threats; to record and document war crimes for
further investigation and prosecution; to coun-
teract offences.

In other words, the activities of law enforce-
ment bodies in peacetime are aimed at main-
taining law and order, protecting the rights
and freedoms of citizens, combating crime
and ensuring public safety. For example,
the police patrol the streets to prevent crime
and respond to calls from citizens. In wartime,
law enforcement activities are expanded to
include coordination with the military, control
of checkpoints and evacuation of the popula-
tion. A special emphasis is placed on identifying
sabotage groups and documenting war crimes.
Therefore, the functions of law enforcement
are being adapted to the realities of martial law,
ensuring the protection of state security.

4. Conclusions

Therefore, law enforcement during martial
law is a complex multifunctional mechanism
that combines traditional tasks with specific
wartime measures. It is aimed at maintaining
law and order, protecting citizens and ensuring
the security of the state, which requires maxi-
mum coordination, efficiency and compliance
with the law from law enforcement bodies.
Furthermore, such activities are strategically
important in ensuring Ukraine's national secu-
rity and stability.

The analysis of doctrinal positions on
the definition of the concept of ‘law enforce-
ment’ demonstrates that traditional approaches
to its understanding need to be adapted to
the realities of wartime, when the functions

integrity
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of law enforcement bodies are significantly
expanded, and as a result, in addition to the clas-
sic tasks of ensuring law and order, law enforce-
ment bodies are obliged to respond to specific
challenges.
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ITPABOOXOPOHHA AIAJbHICTD B YMOBAX BOCHHOT'O CTAHY:
OCOBJHNBOCTI, BUKJINKHU TA CTPATETTYHI 3AB/IAHHSI

Abstract. Purpose. MeToto CTarTi € JOCIiUKeHHs! 0COOJIMBOCTEN TIPABOOXOPOHHOI JiSUIBHOCTI B YMOBaX
BOEHHOTO CTaHy B YKpaiHi, BU3HAYEHHS KJII0YOBUX 3aB/IaHb Ta BUKJIMKIB, 110 TIOCTAIOTD HIEPe]] TIPABOOXOPOHHH-
MU opranamu y 1ieii repiozt. Ctartsi cripsiMoBata Ha aHaJIi3 TeOPeTUYHUX i MPAKTUYHUX TTi/IXO/IB JI0 PO3YMIiHHST
TIOHSTTST «TIPAaBOOXOPOHHA JIiSITBHICTB» Y KOHTEKCTI BIFTHM, @ TAKOK HA BUSIBJIEHHS BiZIMIHHOCTE! MixK (DyHKITIO-
HyBaHHsIM CHCTEMH [IPABOTIOPSZIKY B MUPHHMIT i BoeHHwMit yac. Results. Ctarts npricBsdeHa aHasisy OCOgJII/IBOC-
Tell IIPaBOOXOPOHHOI /IiSTIGHOCTI B YMOBaX BOEHHOTO CTaHy B YKpaiHi, 1l KJIFOUOBHX 3aB/[aHb, BUKJIUKIB 1 TPaHC-
hopmartiil. ABTOpH pPOS3TJISAAIOTH OCHOBHI TH/XOAM 0 BU3HAYEHHS TOHATTS <MPABOOXOPOHHA JIS/IBHICTHY
y TIPABOBIil HAYII, 30KpeMa KOHIIEIIIIil, 3aITPOIOHOBAH] YKPAIHCHKUMU JIOCJITHUKAMU. Y CTaTTi aKIEeHTYEThCS
yBara Ha posimpeHHi (hyHKIT i TPABOOXOPOHHUX OPTaHiB IM1/{ Yac BilTHU OPIBHSIHO 3 MUPHUM YacOM. 3a3Ha4eHO,
1110 Y MUPHUIA 1IePiojl IPaBOOXOPOHHA JIiSUIBHICTD CIPAMOBAHA HA ITiITPUMAHHS TIPABONOPSI/IKY Ta 3aXUCT TIPpaB
TPOMaJISH, TOJI K Y BOEHHHUIT yac 1i 3aB/iaHHs 3Ha4HO mmpii. Posrisinaerses cretdika JisIbHOCTI TPaBooXo-
POHHMX OpraHiB, SIKa BKJII0YAE KOOPIMHALIIIO 3 BIFICbKOBMMI CTPYKTYPaMH, OpraHisalliio OJIOKIOCTIB, eBaKyalliio
HaceJIeHHS, IOKYMEHTYBaHHSI BOEHHUX 3J104MHIB TomI0. [likpecioeTbes crpareriune 3Ha4eHHs IIPABOOXOPOH-
HOI isTIBHOCTI J1JIs1 HAlliOHAIbHOT Oe3rieku. CTaTTsi TAKOK 3BEPTAE yBary Ha poOJieMy BiICYTHOCTI YCTAJIEHOTO
BU3HAYEHHST TIOHSITTSI «[IPABOOXOPOHHA JIsIbHICTb> Y KOHTEKCTI BoeHHOTO vacy. Conclusions. TIponoHysTsest
aJIanTyBaTH iCHY1041 Ti/IX0/I1 10 Cy4aCHUX BUKJIMKIB. BKasyeTncs, 1110 IPaBOBUIL PEKUM BOEHHOTO CTaHy BKJIIO-
yae crierdivni 3aBants 1715 TIPABOOXOPOHHUX OPTaHiB, TAKI SIK IIPOTHJLLA TEPOPU3MY Ta BOEHHUMU 37I0UMHAM,
HiATPUMAHHST POMAJICHKOTO HOPS/KY i TepuTopianbroi 1iticHocTl. TAKosK 00roBOPIOEThes: HEOOXIAHICTD eek-
TUBHOTO [IPABOBOIO PErYJIIOBAHHSI Ta GalaHCy MizK GE3IEKOI0 i 3aXUCTOM NPaB JOAMHI, TAKOMK, st eheKTUBHOT
JSUTBHOCTI B YMOBAX BIHM MPABOOXOPOHHI OPraHi MaiOTh OYTH afalTOBaHi 10 HOBUX BUKJIMKIB 1 (DyHKITOHY-
BaTH B YMOBAX YiTKOI KOOPAMHAIL 3 IHIINUMH JIepsKaBHUMU CTPYKTypaMu. Tpajiuttiiini mixoau 10 po3yMiHHS
TIOHSITTST «TIPABOOXOPOHHA MSLTHHICTL> MOTPEOYIOTh afalTallii 10 peastiit BOEHHOTO Yacy, KOJH (hYHKIIi TpaBoo-
XOPOHHUX OPraHiB 3HAYHO POBIIMPIOIOTHCS, IK HACIZO0K OKPIM KJIACHYHIX 3aB/AHb i3 3a0e311e4eHHsT 3AKOHHOCTI
Ta [PABOIOPSIIKY, IPABOOXOPOHHI CTPYKTYPH 30008 s13aH1 pearyBaTi Ha Crieliu(iuti BUKITHKH,

KimoyoBi cioBa: mpaBoOXOpOHHA JISIBHICTh, BOCHHUN CTaH, TIPABOBKI PEKMM, HAIliOHATIbHA Oe3reKa,
HPaBOOXOPOHHI OPraHy, IPABOMOPAIOK, IPOMaJChKa Oe311eKa, BOCHH 3JI0YMHH, KOOPANHALLs, BUKINKN BiliHM,
3aKOHHICTD, TIpaBa JIOJANH.
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UKRAINE'S COOPERATION WITH INTERNATIONAL
ORGANISATIONS IN PREVENTING CRIME
DURING WARTIME

Abstract. Purpose. The purpose of this study is to theoretically analyse and consider the lines
of Ukraine's international cooperation in preventing wartime crime. Results. In the article the main lines
of cooperation with international organisations during c are considered. It is emphasized that Ukraine's
cooperation with international organisations in the field of crime prevention is an important area
of the State's activities, especially in the context of martial law and post-war recovery. Such cooperation
includes legal, technical, analytical and organisational support aimed at combating transnational crime,
corruption, terrorism, human trafficking, cybercrime and other threats. The process of globalisation
and internationalisation of crime has led to a change in its nature and scope. Crime is no longer confined to
the borders of individual states, but becomes global, which requires active cooperation between countries
and international organisations to effectively combat such phenomena. During wartime, Ukraine has
been actively cooperating with international organisations in several key areas: war crimes investigation
and justice, humanitarian aid and human rights protection, fighting cybercrime and information warfare,
financial support and policy on sanctions, and cooperation in the field of security and military assistance.
Conclusions. It is concluded that improvement of Ukraine's cooperation with international organisations
in combating crime is an important area of ensuring national security and the rule of law. In the context
of globalisation and modern threats, Ukraine needs to intensify its cooperation with international
organisations to effectively combat various types of crime, including terrorism, organised crime, human
trafficking, corruption and other transnational crimes. Ukraine needs to ensure ongoing cooperation with
INTERPOL to exchange information, search for internationally wanted persons and coordinate actions to
combat transnational crime. This may include joint operations, training of personnel and the use of modern
technology to monitor criminal activity. As part of the fight against organised crime and terrorism, Ukraine
can intensify cooperation with Europol, which will enable to effectively counter these crimes in Europe
and other parts of the world.

Key words: crime prevention, cooperation, International Criminal Court, criminal offences,
cooperation, Europol, Eurojust.

1. Introduction

Ukraine's cooperation with international
organisations in the field of crime prevention is
an important area of the State's activities, espe-
cially in the context of martial law and post-
war recovery. Such cooperation includes legal,
technical, analytical and organisational support
aimed at combating transnational crime, cor-
ruption, terrorism, human trafficking, cyber-
crime and other threats.

Global crime requires a comprehensive
approach. International law enforcement coop-
eration enables states to combine their efforts
to effectively combat crime. For Ukraine, it
is important not only to adopt international
standards, but also to implement them.

Nowadays, Ukraine closely cooperates with
Europol and Interpol in the fight against organ-
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ised criminal groups, cybercrime, terrorism,
the FATF Group in combating money launder-
ing, the OSCE in combating human trafficking,
and GRECO (Group of States against Corrup-
tion) in anti-corruption reforms.

Equally important is Ukraine's cooperation
with international organisations in the field of pre-
venting war crimes committed by the aggressor
country on the territory of Ukraine. For example, in
the investigation of war crimes and crimes against
humanity, Ukraine cooperates with the Interna-
tional Criminal Court, the UN, the OSCE and other
organisations to document and investigate war
crimes committed by the Russian military. There-
fore, in order to improve Ukraine's cooperation
with international institutions in crime prevention,
scientific substantiation and practical improve-
ment are required.

© O. Filipchuk,2023
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The scholars of the modern period
who study the legal aspects of interna-
tional cooperation in the fight against crime,
including the functioning of international
courts, include primarily M.V. Buromen-
skyi, O.I.  Vynohradov, O.H. Volevodz,
V.M. Volzhenkin, LN. Halenska, H.V. Did-
kivska, V.M. Dremina, N.V. Dremina-Volok,
T.S. Havrysh, N. A. Zelinska, L.I. Karpets,
0.V. Kasyniuk, N.M. Kipnis, M.M. Korkunov,
M.I. Kostenko, S.A. Lobanov, I.I. Lukashuk,
V.T. Maliarenko, 1.S. Marusin, EF. Martens,
V.V. Milinchuk, I.S. Nurullaiev, V.P. Panov,
M.I. Pashkovskyi, V.P. Pylypenko, M.I. Smirnov.
O.1. Rabtsevych and others, as well as foreign
experts, such as M.C. Bassiouni, H.D. Vabres,
M.S. Galvo, D.H.A. Derby, Y. Dinstein and oth-
ers. However, certain aspects of this problem
remain insufficiently studied and require further
scientific substantiation, especially in the con-
text of russia's full-scale reprisal on the territory
of Ukraine and the commission of war crimes by
the Russian military.

The purpose of this study is to theoreti-
cally analyse and consider the lines of Ukraine's
international cooperation in preventing war-
time crime.

2. The role of international cooperation in
the fight against crime

International cooperation in the fight
against crime is a coordinated activity of States,
international organisations and bodies aimed
at preventing, suppressing and solving crimes,
and bringing those responsible for them to jus-
tice. It should be noted that Ukraine's coopera-
tion with international organisations is critical
to preventing crime in times of war. Ukraine
receives significant support in investigating war
crimes, countering terrorism, human trafficking,
cybercrime and corruption. Further strength-
ening of international cooperation will be key
to bringing perpetrators to justice and ensuring
accountability.

The process of globalisation and interna-
tionalisation of crime has led to a change in its
nature and scope. Crime is no longer confined
to the borders of individual states, but becomes
global, which requires active cooperation
between countries and international organisa-
tions to effectively combat such phenomena.

International terrorism is usually global in
nature, as terrorist groups often operate in sev-
eral countries, using transnational networks to
organise attacks. Wars, armed conflicts, political
instability and social injustice are often used by
terrorists to increase the effectiveness of their
attacks. This poses a challenge to the interna-
tional community to create joint mechanisms
to prevent and respond to terrorist threats. The
spread of corruption, drug trafficking, terrorism

and other forms of organised crime poses the risk
of large sums of money being moved illegally
through international financial and economic
systems. International efforts, such as measures
to combat money laundering, aim to uncover
such schemes and bring justice.

Trafficking in human beings becomes more
and more global, in particular due to migration
flows and social and economic instability, which
facilitates the exploitation of vulnerable pop-
ulations. The international community fights
trafficking in human beings by coordinating
law enforcement activities, establishing spe-
cialised support centres for victims and devel-
oping legislative initiatives. International drug
trafficking is a serious threat to the security,
economic development and health of nations.
International organisations, such as the United
Nations Office on Drugs and Crime (UNODC),
coordinate the fight against drug trafficking
through joint action by states and law enforce-
ment agencies.

Corruption is another international crime
that impedes the effective development of states
and reduces trust in state institutions. Inter-
national initiatives, in particular through
the UN Convention against Corruption, facili-
tate the exchange of information and coordina-
tion of actions in the investigation and prosecu-
tion of corrupt practices.

The establishment of the International
Criminal Court was a significant step in
the development of international justice
and combating international crimes. Initially,
the ICC had limited jurisdiction, but its scope
has gradually expanded to include new cate-
gories of crimes, such as crimes of aggression
and war crimes, allowing the court to exercise
broader control over global violations of inter-
national humanitarian law.

As global threats grow and international
legal provisions expand, the role of the ICC
and similar institutions becomes increasingly
important. The ICC provides an opportunity
to bring to justice those who commit interna-
tional crimes, even if they are outside national
jurisdictions. This is especially important when
crimes cross state borders and cannot be effec-
tively investigated at the national level alone.

In the context of globalisation, all these
crimes pose threats to global security and sta-
bility. Global justice instruments are needed to
effectively combat such threats. The establish-
ment of supranational justice institutions such
as the ICC, as well as international coopera-
tion in the fight against transnational crime, is
an integral part of this process. Supranational
justice bodies allow for greater effectiveness in
combating global crime by using mechanisms
that go beyond national legal systems.
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3. Mi:kHapO/iHi KOHBEHIIii Ta yroau o0
Mi’KHAPOJHOrO CHiBPOGITHHIITBA

Nowadays, international cooperation is
based on a number of international conventions
and agreements that directly address a wide
variety of crimes, for example:

The Rome Statute of the International
Criminal Court (1998) is the main document
governing the investigation of war crimes,
crimes against humanity and genocide (Law
of Ukraine on Ratification of the Rome Statute
of the International Criminal Court, 2024).

The UN Convention against Transnational
Organised Crime (Palermo Convention, 2000)
is an international mechanism for combating
organised crime, human trafficking, illicit arms
trafficking and the financing of terrorism (Law
of Ukraine on Ratification of the UN Convention
against Transnational Organized Crime, 2004);

The UN Convention against Corruption
(2003) aims to prevent, detect and punish cor-
ruption offences, including money laundering
and bribery (Law of Ukraine on Ratification
of the UN Convention against Corruption, 2006).

The Council of Europe Convention on
Cybercrime (Budapest Convention, 2001) is
an international agreement to combat cyber-
crime, including hacking, fraud, child por-
nography and copyright infringement (Law
of Ukraine on the ratification of the Council
of Europe Convention on Cybercrime, 2005).

International Convention for the Sup-
pression of the Financing of Terrorism (1999)
- establishes mechanisms for financial control
and sanctions against individuals and organisa-
tions involved in terrorist acts (Law of Ukraine
on Ratification of the International Convention
for the Suppression of the Financing of Terror-
ism, 2002).

The European Convention on Mutual
Assistance in Criminal Matters (1959, amended
in 2001) provides mechanisms for international
cooperation in the investigation and prosecu-
tion of criminals (Law of Ukraine on the ratifi-
cation of the European Convention on Mutual
Assistance in Criminal Matters, 1998).

The Council of Europe Convention on
Action against Trafficking in Human Beings
(2005) regulates measures to prevent traffick-
ing in human beings and protect victims (Law
of Ukraine on the ratification of the Council
of Europe Convention on Action against Traf-
ficking in Human Beings, 2010).

The fight against crime requires interna-
tional coordination and cooperation between
states. The main areas of such cooperation
include:

1. Exchange of information, which includes
the exchange of operational, forensic and legal
data between law enforcement agencies of dif-
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ferent countries, the use of international data-
bases (e.g. Interpol, Europol).

2. Response to requests for operational
and investigative measures. This includes joint
investigations, surveillance of suspects, combat-
ing cybercrime, and monitoring financial flows
that may be related to illegal activities.

3. Provision of legal assistance in criminal
cases, including the transfer of evidence, inter-
rogation of witnesses and suspects, and legal
support for investigative actions in an interna-
tional format.

4. Extradition of criminals, that is,
the extradition of persons suspected or con-
victed of crimes for prosecution or enforcement
of sentences and cooperation through interna-
tional agreements (e.g., the European Conven-
tion on Extradition).

5. Conclusion of international treaties to
combat criminal offences, in particular, to com-
bat human trafficking, drug trafficking, terror-
ism and corruption.

6. Development of international provisions
in the field of criminal justice, namely the defi-
nition of standards for the protection of human
rights in criminal proceedings and harmonisa-
tion of national legislation in accordance with
international standards.

7. Recognition and enforcement of judge-
ments of foreign courts.

8. Joint research and exchange of experience
and material, technical and expert assistance
(Lehan, 2021).

International cooperation is a key tool in
the fight against crime, as many crimes have
a cross-border nature (cybercrime, financial
fraud, terrorism). Therefore, effective interac-
tion between states in the field of law enforce-
ment is essential for ensuring global security
(Anistratenko, Hrytsiuk, 2022).

During wartime, Ukraine has been actively
cooperating with international organisations
in several key areas: war crimes investigation
and justice, humanitarian aid and human rights
protection, fighting cybercrime and information
warfare, financial support and policy on sanc-
tions, and cooperation in the field of security
and military assistance.

Ukraine cooperates with several organi-
sations to investigate and prevent war crimes.
The International Criminal Court investi-
gates war crimes and crimes against humanity
committed on the territory of Ukraine. The
UN Human Rights Council documents viola-
tions of international humanitarian law. The
European Court of Human Rights considers
Ukraine's claims against Russia for human
rights violations. Moreover, the Hague Inter-
national Prosecutor's Office assists in collecting
evidence of crimes of genocide and aggression.
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As part of humanitarian aid, the UN
and its agencies (UNHCR, WHO, UNICEF,
UNDP) provide assistance to refugees, dis-
placed persons, the wounded, and provide med-
icines and food. The International Committee
of the Red Cross is enga%ed in the exchange
of prisoners, the search for missing persons,
ancF access to prisoners of war, while the Inter-
national Organization for Migration (IOM)
helps displaced persons and combats human
trafficking.

In the fight against cybercrime and informa-
tion warfare, Ukraine cooperates with Europol
and Interpol, in particular, in identifying cyber
threats and tracking Russian agents. The
NATO Cooperative Cyber Defence Centre
of Excellence (CCDCOE) supports Ukraine
in strengthening cybersecurity, while Free-
dom House and Amnesty International moni-
tor disinformation and crimes against freedom
of speech.

In the field of security and military assis-
tance, Ukraine cooperates with NATO,
which provides military equipment, weapons,
and training to the Ukrainian military. The
Ramstein Contact Group for Ukraine's Defence
coordinates international military support. The
OSCE monitors the security situation and doc-
uments war crimes.

4. Conclusions

To fight crime more effectively, Ukraine
needs to integrate more actively into the inter-
national system of law enforcement coopera-
tion. This requires:

1) Strengthening cooperation with Interpol,
Europol, the UN, and the OSCE;

2) Improving extradition, legal assistance,
and information exchange;

3) Introducing modern technologies to
combat cross-border crime and cyber threats.

Moreover, improvement of Ukraine's coop-
eration with international organisations in
combating crime is an important area of ensur-
ing national security and the rule of law. In
the context of globalisation and modern threats,
Ukraine needs to intensify its cooperation with
international organisations to effectively com-
bat various types of crime, including terrorism,
organised crime, human trafficking, corruption
and other transnational crimes.

Ukraine needs to ensure ongoing cooper-
ation with INTERPOL to exchange informa-
tion, search for internationally wanted persons
and coordinate actions to combat transnational
crime. This may include joint operations, train-
in% of personnel and the use of modern tech-
nology to monitor criminal activity. As part
of the fight against organised crime and terror-
ism, Ukraine can intensify cooperation with
Europol, which will allow it to effectively
counter these crimes in Europe and other parts
of the world.
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CIIBPOBITHUIITBO YKPATHU 3 MIZKHAPOJHUMMU OPTAHI3AIIIAMU Y
3ANOBITAHHI 3JIOYMHHOCTI II1JT YAC BIHHA

V crarTi posIiIsHyTO OCHOBHI HANPAMU CIIBPOOITHHUITBA 3 MisKHAPOAHUMIE OpraHizalliiMu 11ij yac
BiiliHu. HaroJiommero, mo criBmpais Ykpainu 3 MixKHapOAHUMHU OpraHizaiisMu y cdepi 3an1o00iraHHs 3710+
YUHHOCTI € BayKJIMBUM HAIPAMOM JiSIBHOCTI AepsKaBu, 0COOMMBO B YMOBaX BOGHHOTO CTaHy Ta BifHOB-
JIeHHs micJis Biiinu. Taka criBIparis OXOITIOe TPaBOBY, TEXHIYHY, aHATI THYHY Ta OPraHi3aiiiiiy miTpiM-
KY, CIIPSIMOBaHY Ha 60pOThOY 3 TPAHCHAIIOHAIBHOIO 3JI0YHHHICTIO, KOPYIIIIEI0, TEPOPH3MOM, TOPTiBJICIO
JIO/IbMU, KiOEP3IOUUHHICTIO Ta IHITUME 3arPO3aMU.

IIporec rrobasizarii Ta iHTepHAIIOHATI3AITIT 37I0YMHHOCTI TPUBEH 10 3MiHHM 1i XapaKTepy Ta MacIi-
TabiB. 3M0YNHHICTD OisTbIe He 0OMEKYETHCS KOPAOHAMI OKPEMUX JIepXKaB, a HabyBa€ rI06aIbHIX HopM,
mo norpebye aKTUBHOI CIiBIpalli MiK KpaiHaMU Ta MiKHAPOAHMMM OpraHizaiisMu jst edeKTHBHOL
GOPOTHOM 3 TAKMMH SIBHIIAMIL.

ITix wac BiftHM YkpaiHa akTUBHO CHiBIIPAIIOE 3 MIKHAPOAHNUMHI OPTaHi3allisIMI Y KiJTBKOX KIIOTOBUX
HAIpsAMax: a caMe PO3CJI/[yBaHHS BOEHHUX 3JI0YMHIB Ta IIPABOCY/I/ISA, IyMaHiTapHa JI0TIOMOTa Ta 3aXUCT
pas JoAuHd, 60poThba 3 KibepsIourMHHICTIO Ta iHpOpMalIiiiHOIO BiiiHOIO, (piHAHCOBA IATPUMKA Ta CAHK-
wiliHa mosiTrKa Ta cuisnpais y cepi 6e3nexu Ta BificbKOBOI J0IOMOTH.

3pobIieHO BUCHOBOK, 1110 YAOCKOHAJIEHHSI B3a€MOJIiT YKPaiHU 3 MKHAPOJAHUMU OPraHi3alisiMu y I1po-
THZLT 3I0YMHHOCTI € BAKJIMBUM HATIPSIMOM 3abe3IIedeH sl HAl[IOHAIbHOT HE3MEKN Ta BEDXOBEHCTBA [PABA.
V KkoHTeKkcTi robasisailii Ta cyyacHux 3arpo3 YKpaidi HeoOXiJIHO aKTUBI3yBaTH CIIBIPALIO 3 MIZKHAPO/-
HUMM OpraHizaiismMu 1j1s eheKTHBHOT 60poThOM 3 PISHOMAHITHUMI BHAAMU 3JI0YUHHOCTI, 30KpeMa Tepo-
PHU3MOM, OPTaHi30BaHOIO 3JI0YNHHICTIO, TOPTiBJIETO JIIOAbMH, KOPYIIII€IO Ta iHITMMH TPAHCHAI OHATBHUMI
3JI0YMHAMU.

Vikpaini HeoOXinHo 3abe3nednT MOCTiiHy criBnpaiio 3 Inreprnosom mis oOMiHy iH(popMaliicio,
nomyky oci6, 1o nepeGyBaioTh y MisKHAPOAHOMY POBLIYKY, I KOOpAMHALLi Aiii 11010 6opoThOH 3 TpaHc-
HaIliOHAJIBHOIO 3JI0UMHHICTIO. Ile Moske BKIIOUaTH CHiJIBHI OTepaltii, HaBYaHHS MePCOHATY Ta BUKOPUC-
TaHHs Cy4aCHUX TE€XHOJIOTIi Ik MOHITOPUHTY 3JI0YMHHOI AisIbHOCTL. Y paMKax 60poThO1 3 opraHizosa-
HOIO 3JIOYMHHICTIO Ta TEPOPU3MOM YKpaiHa MO’Ke aKTHBi3yBaT! CIiBIPAITio 3 EBPOIOJIOM, IO 103BOJIUTH
eeKTUBHO IPOTU/IATH IUX 37I04MHAM y €BPOII Ta {HIINX YaCTUHAX CBITY.

KimouoBi cioBa: 3anobiraHis 3J109MHHOCTI, CMiBPOOITHUIITBO, MisKHAPOAHMHA KPUMIHANBHUN CYII,
KPUMiHATBHI TIPABOTIOPYIIEHHS, CITiBITpaIsd, EBpormos, €EBPoIoCT.
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SUBJECT MATTER OF PROVING IN CRIMINAL
OFFENCES COMMITTED BY MEDICAL
PROFESSIONALS

Abstract. Purpose. The purpose of the article is to establish the circumstances to be established in
criminal offences committed by medical professionals. Results. The article focuses on the circumstances
to be proved in the course of investigation of criminal offences committed by medical professionals. It is
indicated that the process of investigation in criminal proceedings is inextricably linked to the process
of proving, which is actually its basis. This is due to the fact that the criminal process is aimed at identifying
and investigating both material and ideal traces of a criminal offence, which is the essence of proving.
The concept of proving, as a rule, does not cause significant debate and is interpreted as a set of actions
aimed at identifying, collecting, securing, examining, verifying and evaluating evidence and its procedural
sources to substantiate conclusions. It is found that the concept of the subject matter of proving, although
it has different formal definitions, retains unity in content. Some scholars interpret the subject matter
of proving as a set of circumstances stipulated by the criminal procedure law, the establishment of which
is necessary to resolve applications or reports of a criminal offence, proceedings in general or a court case
at the stage of execution of a sentence, as well as to apply preventive measures during pre-trial investigation
or trial. Other scholars define the subject matter of proving as a system of circumstances that reflect
the characteristics and connections of the event that are essential for the proper investigation of criminal
proceedings and the implementation of the tasks of criminal proceedings in each case. Conclusions. 1t is
concluded that the circumstances to be established as an integral element of the forensic methodology for
investigating criminal offences, in particular those committed by medical professionals, allow for a more
efficient and targeted determination of the amount of information required, and for examining the relevant
materials, assessing their legality and sufficiency. This contributes to determining the focus of further
investigation and making procedural decisions at various stages of the criminal process with the least
amount of time and effort.

Key words: subject matter of proving, medical professionals, investigation, criminal offences,
circumstances to be established.

1. Introduction

The process of investigation in criminal pro-
ceedings is inextricably linked to the process
of proving, which is actually its basis. This is
due to the fact that the criminal process is aimed
at identifying and investigating both material
and ideal traces of a criminal offence, which is
the essence of proving. The concept of proving,
as arule, does not cause significant debate and is
interpreted as a set of actions aimed at identi-
fying, collecting, securing, examining, verify-
ing and evaluating evidence and its procedural
sources to substantiate conclusions. The pur-
pose of this process is to establish the objective
truth and to make a lawful, justified and fair
decision on its basis (Kovalenko, 2006).

The main purpose of criminal procedural
proving is to establish the circumstances rel-
evant to criminal proceedings. This task is

© O. Tsymbal,2023

achieved if the pre-trial investigation identi-
fies all the facts and circumstances relevant
to the determination of the truth with suffi-
cient completeness and reliability. The total-
ity of such facts and circumstances constitutes
the subject matter of proving in criminal pro-
ceedings (Stakhivskyi, 2005).

The subject matter of proving and the con-
tent of the circumstances to be established in
criminal proceedings have been widely stud-
ied by both Ukrainian and foreign scholars in
the field of criminal procedure and forensics,
including Yu.P. Alenin, V.P. Bakhin, V.I. Hal-
agan, V. H. Honcharenko, Yu.M. Hroshevyi,
V.K. Lysychenko, H.A. Matusovskyi, V.T. Nor,
V.A. Pohoretskyi, M.V. Saltevskyi, S.S. Cher-
niavskyi, V.Yu. Shepitko and others. In gen-
eral, modern research is aimed at improving
the process of proving in proceedings related to
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the professional activities of medical profession-
als, in particular by clarifying concepts, analys-
ing the specifics of the evidence base and devel-
oping recommendations for practice.

The purpose of the article is to establish
the circumstances to be established in criminal
offences committed by medical professionals.

2. Determination of the range of circum-
stances to be established during the investi-
gation of criminal proceedings

Scholars have analysed the categories
of circumstances that need to be clarified, call-
ing them circumstances to be proved or estab-
lished. In order to clarify these concepts, it
is advisable to analyse the concepts set out in
a modern explanatory dictionary of the Ukrain-
ian language. It defines the term “to establish”
as “to discover or assert something by substan-
tiating it” (Busel, 2003), and “to clarify” as “to
investigate, make something clear; to determine
or establish something on the basis of certain
data, signs, etc.” (Busel, 2003).

We believe that the concept of ‘establish-
ment’ is broader. In our scientific article, we will
use the term ‘circumstances to be established’,
covering not only the circumstances provided
for by the criminal procedure law, but also those
which should be investigated depending on
the specific situation in the course of investiga-
tion of certain categories of criminal proceed-
ings.

Determination of the range of circum-
stances to be established during the investi-
gation of criminal proceedings is an important
point. As noted by the prominent criminalist
O.N. Kolesnichenko, before considering the use
of means, techniques and methods of investiga-
tion, it is necessary to clearly define the range
of tasks and circumstances that need to be
established (Kolesnychenko, 1967).

One of the points of debate among the scien-
tific community is the specification of the place
and role of the circumstances to be established
in the system of criminological methodol-
ogy, namely their comparison with crimino-
logical description. Most of the authors sup-
port the perspective that the circumstances
to be established in criminal proceedings
and the criminological description should be
distinguished, since these are different but
interrelated elements. In the study of improv-
ing the methodology of investigation of various
types of criminal offences, V.I. Halagan argues
that the criminological description of criminal
offences and the circumstances to be established
are two separate but interdependent compo-
nents of the methodology (Halahan, 2003).

However, alternative perspectives of schol-
ars are also distinguished, who do not support
the separation of circumstances to be estab-
lished from criminological characteristics, say-
ing that these circumstances are a form of crimi-
nalistic information of a reference nature that is
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necessary for the investigator and prosecutor to
organise criminal prosecution.

We are convinced that the criminological
description and the circumstances to be estab-
lished in the course of criminal proceedings are
significantly different categories. Following
the perspective on the need toidentify the circum-
stances to be established in criminal proceedings,
it can be stated that these are systematic factual
data based on the rules of criminal and criminal
procedure law. They are part of the subject mat-
ter of proving, but also go beyond it, and their
failure to establish prevents a comprehensive
and complete investigation of the subject mat-
ter of proving, which is necessary for an effective
investigation and trial of the case.

We support V.V. Tishchenko's view that
within the methodology of investigation
of certain types of criminal offences, the circum-
stances to be established have a criminalistic
aspect. It consists in the fact that these circum-
stances are components of the work related to
the commission of a criminal offence, which, in
turn, have a close relationship with each other.
Thanks to these connections, the investigator
can, having established one or more circum-
stances of a criminal offence, draw conclusions
about other still unknown details of the event,
perpetrators, their goals, motives and form
of guilt (Tishchenko, 2003).

We believe that the specific determination
of the scope of these circumstances in each
particular criminal proceeding will contribute
to the completeness, purposefulness and objec-
tivity of the resolution of the circumstances
of a criminal offence. Intentional expansion
of the scope of the subject matter of proving may
cause unjustified delays in the pre-trial investi-
gation and trial. However, excessive narrowing
of the scope of the circumstances to be proved
inevitably causes incompleteness and even
one-sidedness of the investigation (Kobernyk,
Sehai, Stryzha, Tsymbal, 1986).

According to part 1 of Article 91 of the CPC
of Ukraine, the following aspects are subject to
proving in criminal proceedings:

1) The event of the criminal offence (time,
place, manner and other circumstances of its
commission);

2)The guilt of the accused, the form of guilt,
the motive and purpose of the criminal offence;

3) The type and amount of damage caused,
as well as procedural costs;

4) Circumstances that affect the severity
of the criminal offence, characterise the defend-
ant, mitigate or aggravate the punishment,
exclude criminal liability or serve as grounds for
closing the proceedings;

5) Circumstances that may be grounds for
exemption from criminal liability or punish-
ment;

6) Facts confirming that money, valuables or
other property obtained as a result of a criminal
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offence or used to commit it are subject to spe-
cial confiscation;

7) Circumstances that are grounds for
applying criminal law measures to legal entities
(Criminal Procedure Code of Ukraine, 2012).

In scientific sources, the concept of the sub-
ject matter of proving, although it has different
formal definitions, retains unity in content. Some
scholars interpret the subject matter of proving
as a set of circumstances stipulated by the crim-
inal procedure law, the establishment of which
is necessary to resolve applications or reports
of a criminal offence, proceedings in general or
a court case at the stage of execution of a sen-
tence, as well as to apply preventive measures
during pre-trial investigation or trial.

Other scholars define the subject matter
of proving as a system of circumstances that
reflect the characteristics and connections
oftheeventthatareessential forthe properinves-
tigation of criminal proceedings and the imple-
mentation of the tasks of criminal proceedings
in each case.

3. Key elements of criminal offences com-
mitted by medical professionals

Inorderto determine a clear scope of circum-
stances to be established in the investigation
of a particular criminal offence, it is necessary
to determine detailed facts, with due regard to
the provisions of the Criminal Code of Ukraine,
the specifics of the criminal offence, the investi-
gative situation and other factors. According to
the authors of scientific papers, such facts serve
as a method of determining the unknown parts
of the subject of proof, which are characterised
by anatural relationship with the already known
ones. Their existence is established by analysing
a criminal offence from a forensic perspective,
and depending on the situation, each circum-
stance is either subject to establishment or per-
forms a heuristic function. Therefore, the sub-
ject matter of proving is an integral system that
reflects a socially dangerous act as a complex
social phenomenon. The connection within
the elements of the subject matter of proving
is established by the nature of the criminal
offence, the characteristics of the perpetrator,
and is manifested in the integrity of the system.

Scholars propose to detail the circumstances
to be established during the investigation by
the elements of a criminal offence, grouping
them into:

1) The object of the criminal offence.

2) Objective side of the criminal offence,
which covers the place, time, causes of the crim-
inal offence, nature and amount of damage,
causal link between the criminal offence
and damage, circumstances that contributed to
the criminal offence.

3) The perpetrator of a criminal offence, that
is, the description of the person who committed it.

4) The subjective side of a criminal offence,
which includes the issue of guilt, its form

and motives (Tishchenko, 2003).

L. H. Dunaievska in her study of criminal
offences committed by medical professionals
suggests that the circumstances to be estab-
lished should include:

1) Correctness and timeliness of medical
measures in terms of their compliance with gen-
erally accepted rules.

2) The occurrence of socially dangerous
consequences, such as death or harm to health.

3) The causal link between the actions
of a medical professional and the negative con-
sequences.

4) Professional, social and criminological
descriptions of a medical professional.

5) Identification of the causes and condi-
tions that contributed to the criminal offence
and the necessary measures to eliminate them
(Dunaievska, 2006).

Based on the above points of view, in
the investigation of criminal offences commit-
ted by medical professionals, it is advisable to
group the circumstances as follows:

1) Circumstances of the criminal offence:
time, place, method of preparation, commission
and concealment of the criminal offence, tools
and traces of the criminal offence.

2) Circumstances related to the victim.

3) Circumstances related to the perpetrator.

4)  Causal relationship:  compliance
of medical measures with the rules, causes
of the criminal offence, relationship between
actions and consequences, relationship between
the victim and the perpetrator.

5) Other circumstances: the type
and amount of damage, factors mitigating or
aggravating the punishment, excluding liability
or justifying the closure of proceedings.

The legal obligation to provide assistance
by medical professionals is based primarily on
the provisions of the Fundamentals of Legisla-
tion of Ukraine on Healthcare, which defines
the right of a person to engage in medical activ-
ities, provided that this person has a certain
special education and meets the qualification
requirements established by the state. Further
regulatory frameworks for medical activities are
defined depending on the specific field of med-
icine through clinical protocols (e.g., protocols
for the specialty of surgery approved by Order
of the Ministry of Health of Ukraine No. 297
of 2 April 2010, or Clinical Protocol “Com-
prehensive care during unwanted pregnancy”
approved by Order of the Ministry of Health
of Ukraine No. 1177 of 31 December 2010), as
well as regulations and job descriptions that
govern the activities of medical professionals
depending on their job responsibilities.

Therefore, medical activities can be consid-
ered lawful only if they comply with the rules
set out in medical scientific practice, medical
practice and specific regulations. Moreover, it
shall be in accordance with the Constitution
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of Ukraine, the Fundamentals of Legislation
of Ukraine on Healthcare, applicable stand-
ards, protocols and instructions that outline
the legal basis for the provision of medical care.
According to scholars, not only the availability
of specific knowledge is of legal significance,
but also its insufficiency or non-application
of the knowledge and skills that a medical pro-
fessional is obliged to possess and use to assist
the victim.

Inordertoassessthelegitimacy of theactions
of medical professionals, the investigator shall
first collect information on the time of medical
assistance, namely:

a) the place and time of medical activities;

b) the content and scope of medical care,
including the history taken, assessment
of the results of examination, laboratory tests,
etc., as well as the course of treatment deter-
mined on the basis of these data;

¢) the number and positions of medical pro-
fessionals involved in the treatment process.

The investigator shall investigate thor-
oughly the circumstances related to the time
of the criminal offence, in particular, the moment
of initial provision of medical care and the time
when the person's health was harmed (before
treatment began; after the start of general med-
ical care, but before the application of measures
determined by the diagnostic picture; or after
the relevant set of medical actions). It is impor-
tant to establish the moment of the beginning
and end of a criminal offence, considering its
characteristics and stages of implementation,
as this will affect the qualification. Criminal
offences committed by healthcare profession-
als are, from the objective perspective, crim-
inal offences with material elements, which
is the basis for determining the fact of serious
consequences for the life or health of the victim.

After establishing the number and status
of the entities that treated the victim, their job
descriptions should be reviewed and attached
to the criminal case file. Similarly, the investiga-
tor should analyse the collected factual data on
the circumstances of the treatment, comparing
it with the relevant standards and clinical proto-
cols for the treatment of the diagnosis of the vic-
tim. At this stage, it is advisable to invite a spe-
cialist who will be able to assess the diagnostic
and therapeutic measures used by the medical
staff and compare them with the recommenda-
tions of medical theory and medical practice.

The determination of the causes of health
damage is complicated by the fact that treatment
is usually a multi-component process. Harm can
arise from a combination of minor mistakes made
by several healthcare professionals that together
have caused negative consequences.

One of the key elements of any criminal
offence is the existence of a causal link. In case
of detection of criminal offences committed by
healthcare professionals, it is necessary to estab-
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lish a link between the actions of a particular
healthcare professional and the damage caused.
Criminal law distinguishes between direct
and indirect causation. In the context of illegal
medical activities, both types of connection may
be present.

Additional difficulties arise if treatment
and the onset of harm are separated in time
or were carried out by several employees. The
treatment process usually includes the follow-
ing steps: collecting data about the patient,
determining the diagnosis, selecting and imple-
menting treatment activities, and establish-
ing the place and time of care. In such cases,
the existence of a causal link for each action
and their complex as a whole should be sep-
arately checked, as well as how each action
affected the outcome, which greatly complicates
the investigation process.

In order to establish causation, it is important
to develop investigative versions of the source
of the patient's pathological condition that led to
an unfavourable treatment outcome. In this pro-
cess, it is advisable to involve medical experts, as
the investigator cannot make assumptions about
such cases on his or her own.

In order to determine the degree of guilt
of the suspect and the motives for his or her
actions, it is necessary to establish who directly
performed the medical procedures and who is
obliged by law to provide medical care: a medical
professional or another entity. If the treatment
was carried out by a person who is not a med-
ical professional, data should be collected on
the person's identity, education, marital status,
educational institution or place of employment,
position held, characteristics from the company
or place of residence, health status, etc.

If the guilty person is a medical professional,
it is necessary to find out: the level of education
and specialisation; whether the person is enti-
tled to engage in medical activities; whether
he or she acted within the scope of his or her
authority or exceeded it; length of service;
whether his or her actions are governed by
the relevant regulations; whether there have
been previous cases of improper performance
of duties and what measures were taken as
a result of such cases; the presence of guilt in
the form of criminal arrogance or negligence.

4. Conclusions

Therefore, the circumstances to be estab-
lished as an integral element of the forensic
methodology for investigating criminal offences,
in particular those committed by medical pro-
fessionals, allow for a more efficient and targeted
determination of the amount of information
required, and for examining the relevant materi-
als, assessing their legality and sufficiency. This
contributes to determining the focus of further
investigation and making procedural decisions
at various stages of the criminal process with
the least amount of time and effort.
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ITPEAMET TOKA3YBAHHA Y KPUMIHAJIbHUX ITPABOIIOPYIIEHHAX,
BYMHEHUX MEIUYHUMU ITPAIIIBHUKAMU

Abstract. Purpose. MeToro cTaTTi € BCTAHOBJICHHST 0OCTaBIH, 1110 M/UISTAIOTH BCTAHOBJIEHHIO Y KPH-
MiHaJIbHUX TIPABOIOPYIIEHHSX, BUMHEHUX MeIUYHUMHU TpaiiiBHukamu. Results. Crarrs npucssiueHa
o6cTaBUHAM, IO HiAJIATaI0Th I0KA3yBAHHIO IPU PO3C/IiyBaHHI KPUMiHAILHUX PABOIIOPYIIEHb, 110 BYU-
HeHi MeIMYHNMHU IpaliBHUKamMu. BkaszaHo, 1110 Hpoliec po3ciilyBaHHs KPUMiHAJIBHOTO TIPOBA/UKEHHS
HEPO3PUBHO MOB'I3aHMIT 13 TIPOIIECOM JIOKAa3yBaHHS, SIKUiT (DAaKTHUHO € iioro ocHoBO0. [le 3yMoBIeHO THM,
1110 KpUMiHAJIBLHUI [TPOIeC CIIPSMOBAHUN HA BUSBJICHHS Ta TOCTI/KEHHS SIK MaTepiaJibHUX, TaK 1 ifieaib-
HUX CJIiIIB KPUMIHAILHOTO [TPABOIIOPYIIEHHS, 110 ¥ CKiIajae CyTh okazyBanus. [lonaTTs nokasysanus,
SIK TIPABUJIO, He BUKJIMKAE 3HAYHUX JIMCKYCI 1 TPAKTYETHCS SK CYKYITHICTD /il 13 BUSIBIEHHSI, 30MpaHHs,
3aKPIIJIEHHS, TOCIPKEHHS, TIePEBIPKM Ta OLIHKHU J0Ka3iB 1 IXHIX MPOIecyanbHUX ZKepel A7t OOTpyHTY-
BaHHS BICHOBKIB. 3'SICOBAHO, 110 TIOHATTS IPEIMETa T0Ka3yBaHHS X0ua i Ma€ pi3Hi (hopMaTbHi BU3HAYEH-
HsT, OtHaK 30epirae eanicTs 3a 3MictoM. OJiHI HAYKOBII TPAKTYIOTH PEMET JOKA3yBaHHSI K CYKYITHICTD
o6cTaBuH, nepebade X KPUMIHAJILHUM TIPOIECYAIbHUM 3aKOHOM, BCTAHOBJIEHHSI SIKUX € HEOOXiJHUM
JUTSL BUPIIIICHHS 3as1B YU MOBIIOMJIEHb PO KPUMIHAJIBHE MPABOMOPYIIEHHS, IPOBA/IKEHHS B 1{LIOMY 200
CYZIOBOI CITPaBH Ha CTa/lil BUKOHAHHS BUPOKY, @ TAKOXK JIJIsT 3aCTOCYBAHHS MPOMIIAKTUIHNX 3aX0/IiB Y X0/
JIOCYZIOBOTO PO3CJIlyBaHHS UM CY/IOBOTO PO3TJIsiy. [HIN HAYKOBIL al0Th BUSHAYEHHS TpeIMeTa JI0Ka-
3yBaHHsl, HA3MBAIOYM HOTO cHCTeMY OOCTABHH, 1O Bi/I3EPKATIOIOTh XapaKTEPUCTHKHI Ta 3B'I3KH MOJI,
M0 € CYTTEBMMHU /7SI HAJIE)KHOTO PO3CJIilyBaHHS KPUMIHATIBHOTO MPOBA/KEHHS Ta peasisalii 3aBiaHb
KPUMIHAJILHOTO IPOBA/KEHHsI Y KO;KHOMY BU3HaueHOMY Bunajiky. Conclusions. 3po6ieHo BUCHOBOK, 1110
00CTaBHHH, IO TM/JISATAIOTh BCTAHOBJICHHIO, SIK CKJI0BUH €JIeMEHT KPUMIHAIICTHYHOT METOMKH PO3-
CJIiyBaHHST KPUMIHATBHUX TIPABOIIOPYIIEHB, 30KPEMa THX, 110 BUMHSIOTHCS MEANYHUMHE [PAIliBHUKAMH,
JIO3BOJISIIOTH OLJIBII €(heKTHBHO I IiNeCpsAMOBAaHO BU3HAYaTH 00cAT HeoOXiaHoi indopmaltii, 1ocimKy-
BaTH Bi/ITIOBI/IHI MaTepiasiu, OIiHIOIOYH iXHIO 3aKOHHICTb i focTaTHicTh. Lle cripusie BU3HaYeHHIO HATTPSIMiB
TIO/IATTBITIOTO PO3CITIAYBAHHS Ta IPUIHATTIO PIillleHb IIPOIECyaTbHOTO XapaKTepy Ha Pi3HUX CTalisX KpH-
MiHQJIBHOTO TIPOLECY 3 HAMEHIITNMHU BUTPATaMU Yacy i 3yCHJIb.

KiouoBi ciioBa: rpe/iMeT JI0Ka3yBaHHs, MeJINYHi MTPAIliBHUKU, PO3CITiLyBaHHsI, KDUMiHAJbHI MIPaBo-
HOPYILIEHHS, 00CTABUHHU, 110 i/IJIATAl0OTh BCTAHOBJICHHIO,
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DETERMINANTS OF DRAFT EVASION
DURING MOBILISATION IN UKRAINE:
CRIMINOLOGICAL APPROACH

Abstract. Purpose. The purpose of the article is to identify and analyse the main determinants of draft
evasion during mobilisation in Ukraine, and also to develop scientifically based recommendations for
improving the system of prevention of this type of offence. Results. The article studies the criminological
aspects of draft evasion in the context of mobilisation in Ukraine. Based on a comprehensive analysis
of socio-legal, economic, psychological and institutional factors, the author identifies the main
determinants of the increase in cases of draft evasion. The legal nature of this offence is analysed in
the context of national legislation and international standards. The official statistics are studied, the socio-
demographic profile of offenders is determined, and the relationship between the level of evasion and socio-
economic indicators in different regions of Ukraine is established. A system of preventive measures aimed
at minimising this phenomenon is proposed. It is proved that the legal mechanisms for responding to
cases of draft evasion should be improved and coordination between law enforcement bodies, military
commissariats and local self-government bodies should be strengthened. Conclusions. The study
of the determinants of draft evasion during mobilisation in Ukraine enables to make the following
conclusions: draft evasion is a complex socio-legal phenomenon caused by a set of interrelated factors:
socio-legal, economic, psychological and institutional; a significant geographical differentiation of cases
of draft evasion is observed with the highest rates in the western and central regions of Ukraine; several
types of draft evaders can be distinguished: “instinctive,” “rational,” “opportunistic,” “ideological”
and “deviant”; effective counteraction to draft evasion requires a comprehensive approach that includes
measures at the general social, specialised criminological and individual levels; promising areas for
improving the system of combating draft evasion are the creation of a unified state register of persons
liable for military service, the introduction of electronic military tickets, the development of a system
of incentives for voluntary military service and a gradual transition to a professional army.

Key words: draft evasion, mobilisation, determinants of crime, criminological characteristics,
military service, national security, regulatory framework, preventive measures, criminal liability, socio-
psychological factors.

1. Introduction

The large-scale armed aggression against
Ukraine has necessitated general mobilisation
and drafting of citizens for military service. In
such circumstances, the problem of draft eva-
sion becomes particularly acute and urgent, as
it threatens the national security of the state,
reduces the mobilisation potential and nega-
tively affects defence capabilities. The crimino-
genic situation related to draft evasion is char-
acterised by a significant increase in the number
of relevant criminal offences, as well as a high
level of latency of this phenomenon.

A scientific consideration of the deter-
minants of draft evasion during mobilisation
enables not only to understand the causes
and conditions of the relevant offences, but also
to develop effective mechanisms to counteract
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this phenomenon. In the national criminolog-
ical science, the issues related to draft evasion
during mobilisation have been studied by schol-
ars such as O.M. Dzhuzha, V.V. Stashys, V.Ya.
Tatsii ,V.I. Shakun, O.0. Kvasha, M.I. Khavro-
niuk, but no comprehensive study of the deter-
minants of this type of offence in the context
of modern challenges and threats has been con-
ducted.

The purpose of the article is to identify
and analyse the main determinants of draft eva-
sion during mobilisation in Ukraine, and also to
develop scientifically based recommendations
for improving the system of prevention of this
type of offence.

2. Draft evasion during mobilisation

Avoidance of military service during mobi-
lisation is considered a serious criminal offence

© O. Kopylov,2023
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in Ukraine. This provision is enshrined in
Article 336 of the Criminal Code, which pro-
vides for a sentence of imprisonment for a period
of three to five years. The legal system treats
such actions not just as a violation of admin-
istrative provisions, but as a threat to national
security, as they directly affect the state's ability
to form an army in a critical period. The spe-
cific feature of this offence is the purposefulness
of actions, that is, a deliberate refusal to fulfil
the constitutional duty to defend the country,
which distinguishes it from other offences in
the military sector.

The legal status of mobilisation evasion is
twofold. The first aspect relates to the violation
of army recruitment procedures, which wreaks
havoc on the management of the Armed Forces.
The second, much more important, is related
to the weakening of the state's defence capa-
bility, especially during active hostilities. Due
to this dual danger, the legislator has to qual-
ify such actions as socially harmful and apply
harsh sanctions. In addition, criminal liability is
enhanced in wartime, which reflects the prior-
ity of national security over individual interests
(Volodavska, 2015).

Practice shows a variety of schemes used
by citizens to avoid conscription. The most
commonly recorded method is failure to appear
at military registration and enlistment offices
after receiving a call-up notice, accounting for
over 40% of registered cases. Many offenders try
to obtain illegal medical certificates by falsify-
ing diagnoses or bribing doctors. Uncontrolled
travel abroad remains a popular method, often
under the guise of labour migration or recrea-
tion. Some citizens resort to changing their place
of residence without notifying the military reg-
istry, creating artificial obstacles to their search.
A separate category includes attempts to obtain
illegal deferrals on the grounds of marriage, car-
ing for sick relatives or studying, although in
most cases these grounds have no real basis.

Recent statistics show an explosive
increase in the number of criminal cases under
Article 336. While 245 cases were recorded
before Russia's full-scale invasion in 2021, in
2022 this figure increased 23 times to 5647 epi-
sodes. The first half of 2023 showed a double
increase compared to the previous year — 9879
criminal proceedings. Such dynamics directly
correlate with the overall escalation of the con-
flict and the army's increasing need for person-
nel. Moreover, experts indicate that the real
scale of the problem may exceed official data
due to the difficulty of identifying all the facts
of evasion (Official website of the State Penal
Service of Ukraine, 2024).

The geography of offences reveals an inter-
esting pattern. The highest rates were recorded

in the western regions (Ivano-Frankivsk, Lviv,
Ternopil) and central regions (Kyiv, Vinnytsia,
Cherkasy). For example, in Lvivska oblast, 1,287
cases were opened in the first quarter of 2023,
while in Kharkivska oblast, only 94 cases were
opened. This disparity is explained by several
factors. First, in the frontline areas, a significant
number of men have either already been mobi-
lised or have voluntarily joined the territorial
defence. Second, the evacuation of the popula-
tion from the combat zones has led to the con-
centration of conscripts in safe regions. Third,
sociologists note a difference in civic conscious-
ness: in the eastern regions, which are constantly
under threat, the level of patriotism and sense
of personal responsibility is higher.

The social portrait of a typical evader
includes a number of characteristic features. The
riskiest group is men aged 25-35 - this age group
accounts for 68% of all those brought to justice.
About 75% have secondary specialised educa-
tion, only 12% have higher education. Inter-
estingly, 60% of offenders are married and have
children, which may indicate economic motives
for evasion (fear of losing a source of income for
the family). Despite popular belief, only 35%
of evaders have no previous experience of mil-
itary service. On the contrary, 41% of them par-
ticipated in the ATO/JFO, which may indicate
psychological trauma or loss of motivation after
the first experience (Criminal Code of Ukraine
of April 5,2001 No. 2341-111, 2001).

A comprehensive approach is required to
analyse the reasons for this phenomenon. Legal
factors include the contradictory nature of cer-
tain provisions of the law. For example, more than
20 categories of deferrals exist, many of which
allow for subjective interpretation. Economic
motivations are often linked to the fear of losing
ajob or the ability to support a family, especially
among private sector representatives, where
mobilisation means the termination of business.
Psychological barriers include both fear of death
and distrust of the command due to high-profile
cases of incompetence. Institutional problems
are manifested in the corruption of military reg-
istration and enlistment offices, where some offi-
cials issue fictitious documents for money.

The situation is further complicated by
demographic features. According to the State
Statistics Service, the number of men of con-
scription age (18-60 years old) as of 2023 is
about 6 million. However, the actual mobili-
sation reserve is much smaller, with no more
than 2-2.5 million people with disabilities,
chronic illnesses and other limitations. This
puts an extraordinary strain on the conscrip-
tion system, forcing military enlistment offices
to work in emergency mode, leading to mistakes
and creating new contflicts.
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The effectiveness of the fight against eva-
sion depends on the synchronisation of efforts
between different institutions. The Prosecu-
tor's Office emphasises the need to automate
the registration process: introduce a single elec-
tronic database of conscripts, integrate it with
the Ministry of Internal Affairs, the State Tax
Service and local authorities. Law enforcers
propose to increase liability for document for-
gery as only 7% of such cases currently result
in actual imprisonment. Sociologists insist on
developing a targeted patriotic campaign, as
polls show that 54% of evaders do not feel per-
sonally responsible for the defence of the state.
Economists propose compensation mechanisms
for the families of those mobilised, ranging from
preferential loans to job security.

Along with repressive methods, experts rec-
ommend revising the very philosophy of mobi-
lisation. The experience of NATO countries
shows that raising the prestige of military ser-
vice through social benefits, professional train-
ing and career guarantees reduces the number
of evaders. In Ukraine, only 15% of citizens
believe that the state takes proper care of vet-
erans, which is a key factor in shaping negative
attitudes towards mobilisation (Official website
of the Ministry of Defense of Ukraine, 2023).

Therefore, the problem of draft evasion dur-
ing mobilisation is a multilevel phenomenon
that combines legal, economic and socio-psy-
chological aspects. Its solution requires not only
enhanced control and punishment, but also sys-
temic changes in approaches to motivating cit-
izens, improving the quality of military service
and creating social support mechanisms. Recent
statistics clearly show that traditional methods
are losing their effectiveness in a protracted
war, forcing the search for innovative solutions
at the intersection of law, economics and social
policy.

An important factor is also the low level
of legal awareness and legal culture of the popu-
lation, as well as the lack of awareness of the legal
consequences of draft evasion. In particular,
many conscripts do not realise that failure to
report to a territorial recruitment and social
support centre (hereinafter referred to as
the TCR and SS) without valid reasons may
already be considered a criminal offence.

Unclear legal provisions on the definition
of valid reasons for failure to appear under a call
also create grounds for abuse. According to Part 2
of Article 22 of the Law of Ukraine ‘On Mobili-
sation Training and Mobilisation’, the following
are considered valid reasons for the failure of con-
scripts to arrive at the enlistment offices within
the time limit set by the head of the relevant
TCR and SS: an obstacle of a natural disaster,
illness of the conscript that prevented him from
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personally arriving at the call, death of a close rel-
ative or close person. However, in practice, there
are difficulties in proving the existence of these
circumstances, which leads to uneven applica-
tion of the law (Law of Ukraine On Mobilization
and Demobilization: dated October 14, 1992 No.
1932-X1I, 1992).

Economic factors play a significant role
in shaping the motivation for draft evasion.
The low level of financial support for military
personnel compared to the average salary in
the civilian sector, especially in large cities,
encourages potential conscripts to seek ways
to avoid military service. According to socio-
logical surveys, about 42% of respondents cite
the economic factor as the main reason for draft
evasion.

In addition, for many conscripts who are
the sole breadwinners in their families, mobili-
sation means a significant reduction in family
income and a deterioration in their financial
situation. Despite the legislative guarantees
of social protection for military families, in prac-
tice, the mechanisms for providing such assis-
tance are not effective enough, and the amount
of such assistance is insuflicient to ensure a nor-
mal standard of living.

An important economic factor is also the loss
of jobs and career prospects for those called up
for military service. In the absence of effec-
tive mechanisms to preserve jobs and protect
the labour rights of those mobilised, many
employers find ways to terminate employment
with such employees, which creates additional
incentives for draft evasion.

The psychological factors of draft evasion are
primarily related to the fear of combat, the risk
of injury or death. According to research, about
65% of draft evaders cite fear of death or injury
as the main motive for their actions. The infor-
mation background plays an important role, in
particular, reports in the media and social media
about high casualties among military personnel.

The psychological readiness of citizens for
military service is also significantly influenced
by information about unsatisfactory logisti-
cal support of military units, cases of violation
of the rights of servicemen, problems with med-
ical care for the wounded, etc. Such informa-
tion, even if it is exaggerated or distorted, forms
a negative attitude towards the prospect of mil-
itary service.

Psychological determinants also include
pacifist beliefs and religious views of some con-
scripts. Although Ukrainian legislation provides
for the possibility of alternative (non-military)
service for persons whose religious beliefs do
not allow them to use weapons, the mechanism
for exercising this right in the context of mobi-
lisation is not sufficiently regulated. The influ-
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Table 1

Comparison of the average salary of military personnel and the average salary
in the civilian sector (in UAH)

Remuneration

Average salary

Category. of military personnel in the civilian sector Difference (%)
Enlisted personnel 20500 24800 -17.3
Non-commissioned officer staff 25700 29400 -12.6
Junior officer personnel 31200 35800 -12.8
Senior officers 38600 41200 -6.3

Source: data from the Ministry of Defence of Ukraine and the State Statistics Service of Ukraine, 2023.

ence of family circumstances on the decision to
evade conscription cannot be ignored. Pressure
from relatives, especially wives and mothers, is
often a decisive factor. According to surveys,
about 38 per cent of those who evaded conscrip-
tion stated that they did so under the influence
of family members.

3. Shortcomings in the work of the TRC
and SS as a condition for draft evasion during
mobilisation

Institutional determinants are related to
shortcomings in the organisation of the work
of the TCR and SS, law enforcement bod-
ies and the judiciary. In particular, insuffi-
cient coordination of various state institu-
tions, the lack of a unified electronic database
of persons liable for military service, bureau-
cracy and corruption in military commissariats
create an enabling environment for draft eva-
sion. One of the key institutional factors is cor-
ruption in the system of military commissariats.
According to law enforcement data, between
2022 and 2023, more than 600 criminal pro-
ceedings were opened on the facts of receiving
undue benefits by TCR and SS employees for
assistance in draft evasion. Corruption schemes
allow wealthy citizens to avoid military service,
which increases social injustice and under-
mines trust in the mobilisation system. Another
important institutional factor is the ineffective-
ness of the system of searching for and pros-
ecuting draft evaders. In particular, the lack
of proper cooperation between the TCR and SS,
the National Police and the State Border Guard
Service makes it difficult to identify and detain
offenders. According to the Office of the Prose-
cutor General, only about 15% of criminal pro-
ceedings opened under Article 336 of the Crim-
inal Code of Ukraine result in the submission
of an indictment to court.

The analysis of statistical data reveals signif-
icant regional differences in the number of cases
of draft evasion. In particular, the highest rates
are observed in Lvivska, Zakarpatska, Cherniv-
etska, Ivano-Frankivska and Kyivska oblasts,
while the lowest rates are observed in Donetska,
Luhanska, Kharkivska and Zaporizka oblasts.

This geographical disparity is due to a number
of factors, including: geographical remoteness
from the combat zone, socio-economic devel-
opment of the region, ethno-cultural char-
acteristics, and the presence of borders with
other states. In particular, in the border regions,
an additional factor contributing to draft eva-
sion is the possibility of illegal border crossing
to avoid military service.

This is especially true in Zakarpatska oblast,
where the number of cases of evasion per 10,000
men of military age is almost three times higher
than the average for Ukraine. This may be due
to the ethnic characteristics of the region, in
particular, the presence of a significant num-
ber of people with dual citizenship (Ukraine
and Hungary, Ukraine and Romania, etc.) who
use this fact to avoid military service.

The analysis of criminal proceedings
and the results of sociological research sug-
gests that there are several types of persons who
evade military service during mobilisation:

1. The “instinctive type” — individuals who
evade conscription due to fear of death, injury
or psychological trauma. This type is charac-
terised by an internal struggle between a sense
of duty and an instinct for self-preservation,
which is usually resolved in favour of the latter.

2. The “rational type” - individuals
who make decisions about evasion based on
a rational analysis of costs and benefits. They
are characterised by comparing the risks of mil-
itary service with the risks of criminal prosecu-
tion, economic losses due to service with possi-
ble sanctions, etc.

3. The “opportunistic type” - persons who
have no fundamental objections to military
service but use any available opportunities to
avoid it (medical contraindications, corruption
schemes, travelling abroad, etc.).

4. The “ideological type” — individuals who
evade conscription due to ideological, religious
or moral beliefs, such as pacifism, religious dog-
mas prohibiting violence, etc.

5. The “deviant type” - individuals with
antisocial attitudes who systematically violate
various legal provisions, and draft evasion is
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Table 2
Number of cases of draft evasion during mobilisation in the regions of Ukraine (2023)
. Percentage
Oblast Numberc(;fszt;gmtered 10,OOOT)lelglIl))lzro‘;fcf::lssecsriI;)?i-on age of thg nati:;;nal
gure
Lvivska 1234 17.8 12.5
Zakarpatska 987 21.4 10.0
Chernivetska 745 19.6 7.5
Ivano-Frankivska 712 16.3 7.2
Kyivska 689 10.9 7.0
Odeska 645 9.8 6.5
Dnipropetrovska 589 6.7 6.0
Vinnitska 534 9.4 5.4
Ternopilska 512 15.7 5.2
Khmelnytska 478 11.2 4.8
Cherkaska 423 9.8 4.3
Poltavska 387 8.5 3.9
Rivnenska 356 9.2 3.6
Volynska 334 9.5 3.4
Zhytomyrska 312 7.6 3.2
Mykolaivska 287 7.2 2.9
Sumska 245 6.8 2.5
Kirovograd 212 6.5 241
Zaporizka 156 3.2 1.6
Kharkivska 132 21 1.3
Donetska 87 1.4 0.9
Luhanska 54 1.1 0.5
Khersonska No data available No data available No data available
Autonomoqs Republic No data available No data available No data available
of Crimea

Source: Office of the Prosecutor General of Ukraine, 2023.

only one manifestation of their deviant behav-
iour.

The distribution of draft evaders by these
types is uneven. According to the study,
the most numerous are the “instinctive” (about
40%) and “rational” (about 35%) types, while
the “ideological” and “deviant” types are in
the minority (about 10% and 5% respectively).

The development of an effective system
aimed at preventing draft evasion during
mobilisation in Ukraine requires a comprehen-
sive analysis of the causes of this phenomenon
and the implementation of measures at vari-
ous levels. These measures can be divided into
three categories: general social, special crim-
inological and individual. Below is a unique
interpretation of the text with an emphasis on
preserving the key ideas, presented in natural
language.

General social level. At this level, efforts are
focused on creating an enabling environment
for service and fostering a positive attitude
towards it:
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* Social protection improvement. Finan-
cial support for servicemen and their families
should be increased, jobs and salaries should be
guaranteed, and assistance should be provided
to families of mobilised personnel to reduce
their domestic difficulties.

* Promotion of patriotism. Through infor-
mation campaigns, the importance of service in
defending the country should be promoted by
demonstrating real success stories and positive
experiences of the military.

* Legal education. Citizens should have their
obligations, rights and the consequences of draft
avoidance explained to them in an accessible way
to increase their responsibility and awareness.

* Fight against corruption. Transparency
in the work of military commissariats should
be ensured by introducing digital tools for
accounting and strengthening control over
compliance with the law.

Special criminological level. This level
involves improving the legal and organisational
mechanisms to prevent evasion:
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» Updated legislation. It is important to
clearly define the rules for selecting conscripts,
the conditions for deferrals or exemptions from
service, and the procedure for notifying citizens.

» Cooperation between agencies. Military
commissariats, police, and border guards should
establish close cooperation to quickly identify
and prosecute draft evaders.

* Digital database. A unified electronic
register of persons liable for military service
would help keep track of citizens and make it
more difficult for them to avoid service.

e Electronic summonses. The digital
notification system will simplify the process
of serving summonses and reduce the possibility
of ignoring them.

 Control of medical examinations. Improv-
ing the procedures for examining conscripts will
make it impossible to falsify their health status to
obtain an exemption from service.

Individual level. The emphasis here is on
working with individuals who are prone to
evasion: psychological support. Those who are
afraid of service or combat should be counselled
and helped to overcome their fear; personal
explanations. Each potential recruit should be
explained in detail what awaits those who evade
and what benefits are available to them from
legal service.

Alternative options. For those with moral
or religious convictions, participation in rear
tasks such as medical care or logistics could be
offered.

Future steps. The following ideas are pro-
posed for long-term improvement of the sys-
tem of preventing evasion: a unified register
(creation of a nationwide database using mod-
ern technologies will simplify accounting
and reduce corruption risks); e-tickets (mili-
tary documents with biometrics will make it
impossible to counterfeit and use other people's
data); motivation to serve (volunteers can be
encouraged with benefits, such as study, work or
housing programmes); training (military com-
missariat staff need quality training and rais-
ing professional standards); a flexible approach
(conscription should be adapted to the abilities
and characteristics of individuals to make bet-
ter use of their potential and reduce the desire
to avoid service); a professional army (a grad-
ual transition to contract service will reduce
dependence on conscription and meet modern
military standards).

This multifaceted approach will not only
reduce the number of evaders but also increase
the effectiveness of mobilisation, considering both
the social and personal aspects of the process.

4. Conclusions

The study of the determinants of draft eva-
sion during mobilisation in Ukraine enables to

make the following conclusions:

1. Draft evasion is a complex socio-legal
phenomenon caused by a set of interrelated
factors: socio-legal, economic, psychological
and institutional. The most significant among
them are fear of combat, insufficient material
support for servicemen, corruption in the sys-
tem of military commissariats and imperfect
legal regulation of the draft procedure.

2. A significant geographical differentia-
tion of cases of draft evasion is observed with
the highest rates in the western and central
regions of Ukraine. This is due to a number
of factors, including geographical remoteness
from the combat zone, socio-economic devel-
opment of the region, ethno-cultural charac-
teristics, and the presence of borders with other
states.

3. Several types of draft evaders can be
distinguished: “instinctive,” “rational,” “oppor-
tunistic,” “ideological” and “deviant.” The first
two types are the most common, indicating
the prevalence of fear and rational motives in
the structure of evasion motivation.

4. Effective counteraction to draft evasion
requires a comprehensive approach that includes
measures at the general social, specialised crimi-
nological and individual levels. Key areas include
improving the system of social protection for ser-
vicemen, strengthening coordination between
various state institutions, introducing modern
information technology into the registration
and conscription process, and individual work
with people prone to evasion.

5. Promising areas for improving the sys-
tem of combating draft evasion are the creation
of a unified state register of persons liable for
military service, the introduction of electronic
military tickets, the development of a system
of incentives for voluntary military service
and a gradual transition to a professional army.

The results of the study can be used to
improve the legal framework for mobilisation
and conscription, develop comprehensive pro-
grammes to prevent draft evasion, and improve
the efficiency of law enforcement agencies
and military commissariats.
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AETEPMIHAHTH YXWJEHHA BIT IIPU30BY HA BIFICBKOBY CJIYKBY
ITIIJ] YAC MOBLII3AIIIL B YKPATHI: KPUMIHOJIOTTYHII ITIAXI/T

Abstract. Purpose. MeToio cTarTi € BU3HAYeHHsI Ta aHaji3 OCHOBHUX JETEPMiHAHT YXUJICHHS BiJ
MPU30BY Ha BICHKOBY cJIyKOy MM yac MoOimisanii B Ykpaini, a Takosk po3pobka HayKOBO 0GTPYHTOBA-
HUX PEKOMEH/alliil I0/I0 YAOCKOHAJIEHHS CHCTEMU 3all00iTaHHsI 1[[bOMY BUJLy IIpaBoropyiieHb. Results.
V crarTi JoCTiUKYIOTHCS KPUMIHOMOTIYHI aCeKTH YXUJIECHHI Bi/l MPU30BY Ha BIHCHKOBY CIYKOY B yMO-
Bax MoOGimizauii B Ykpaini. Ha 0CHOBI KOMILIEKCHOTO aHaJI3y COL[iallbHO-TIPABOBKX, EKOHOMIUHUX, TICH-
XOJIOTIYHUX Ta IHCTUTYIIHHUX YMHHUKIB BUSHAUEHO OCHOBHI JIETEPMIHAHTH, 110 3YMOBJIIOIOTH 3POCTaH-
HS BUIAJIKIB YXWJIEHHS Bijl 1pu3oBy. [IpoanamnizoBaHo mpaBoBy NPHUPOJY AAHOTO 3JI0YMHY B KOHTEKCTI
HAIiOHATIbHOTO 3aKOHO/IABCTBA Ta MIXKHAPOAHUX cTanAapTiB. [lociizkeHo odillifiny cTaTHCTHKY, BU3HA-
YeHO colliaibHO-AeMorpadidnuil mpodiib TPABOMOPYIIHUKIB Ta BCTAHOBJIEHO B3aEMO3B'SI30K MiXK PiB-
HEM YXUJIEHb Ta COI[ia/IbHO-eKOHOMIYHUMH MOKAa3HUKAMU B Pi3HUX PeTioHax YKpaiHu. 3amporoHOBaHO
CUCTEMY TIPEBEHTHBHUX 3aXO0/IiB, CIPSIMOBAHUX HA MiHiMizalliio gaHoro suiia. OGrpyHTOBAHO HEOOXij-
HICTb yIOCKOHAJICHHS ITPABOBUX MEXaHI3MiB pearyBaHHS Ha BUIIAQJIKU YXUJIEHHS BiJl IPU30BY Ta TOCU-
JIEHHST KOOP/IMHAITIT Mi’K TIPABOOXOPOHHUMM OpraHaMH, BiFIChKOBUMH KOMicapiaTaMi Ta OpraHaMu Mic-
nesoro camospsiyBattst. Conclusions. TIpoBe/ieHe M0CHIIZKEHHs IeTEPMIHAHT YXUJIEHHSI BiJl IIPU30OBY
Ha BilicbkoBY cory:x0y miz yac Mobimizanii B Ykpaini 103BoJiste 3p0OUTH TaKi BUCHOBKU: YXUJIEHHS Bijl
IIPU30BY € CKJIA[HUM COIia/IbHO-TIPABOBUM SIBUIIEM, 3yMOBJIEHUM KOMILJIEKCOM B3aEMOIIOB'I3aHNX (hak-
TOPIB: COIIaIbHO-TIPABOBUX, eKOHOMIYHIX, IICUXOJIOTIYHUX Ta IHCTUTYIIHHUX; CIIOCTEPITa€ThCsl 3HAUHA
reorpadiuna audepeniialiis BUNAJKIB YXUJIEHHS Bijl IPU30BY 3 HAUBUIIUMU TOKA3HUKAMU Y 3aXiTHUX
Ta eHTpaJbHUX 00JacTaX YKpaiHu; cepes ocib, sSKi yXUISIOThCS Bij IIPU30BY, MOKHA BUALINTH KiJbKa
TUMNIB: "IHCTUHKTUBHUI", "paitionanbHuit”, "onopryHicTnynuii”, "izeiinmii" Ta "nepiantHnil"; ehexTuBHA
[POTHJIIST YXUJIEHHIO BiJl IIPU30BY MOTPEGYE KOMILIEKCHOTO TIXO/LY, 10 BKIOYAE 3aX0/[1 HA 3arajlbHOCO-
iaIbHOMY, CTIEI[iaTbHO-KPUMIHOJOTIYHOMY Ta iHANBIZYyaTbHOMY PiBHSIX; TIEPCIIEKTUBHUMHI HATIPSIMAMHU
BJIOCKOHAJIEHHST CUCTeMH MPOTH/IIl YXUJIEHHIO Bijl TIPU30BY € CTBOPEHHS €IMHOTO JIePKaBHOTO PEECTPY
BiliChbKOBO306OB AI3aHNX, BIIPOBA/KEHHS eJIEKTPOHHUX BiliChKOBMX KBUTKIB, PO3POOKa CUCTEMU CTHMYJIB
JUIst 10OPOBIIBHOTO POXOKEHHS BIHCHKOBOI Ca1y:K01 Ta OCTYIOBKIT Tlepexi a0 npodeciiinol apmii.

KiiouoBi ciioBa: yxuieHHst BiJl Mpr30BY, MOOLII3allis, IeTepPMIHAHTH 3JI0YMHHOCTI, KPUMIHOJIOTIUHA
XapaKTePUCTUKA, BilicbKoBa c/1yk06a, Hal[loHAIbHA Ge311eKa, TIPABOBE PEryJII0BAHHS, IPEBEHTUBHI 3aX0/IH,
KpUMiHAIbHA Bi/IITOBIIA/IbHICTb, COMIATbHO-TICHXOJIOTIYHI YMTHHUKN.
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TEMPORARY ACCESS TO OBJECTS

AND DOCUMENTS IN CRIMINAL PROCEEDINGS
UNDER ARTICLE 210 OF THE CRIMINAL CODE
OF UKRAINE: A CRIMINALISTIC PERSPECTIVE

Abstract. Purpose. The aim of this scientific article is to highlight the criminalistic aspects
of temporary access to objects and documents during the investigation of the misappropriation or misuse
of budgetary funds. Results. This study examines the criminalistic approach to conducting temporary
access to objects and documents in criminal proceedings related to the misapplication of public budget
resources. Given the complexity of financial schemes and the potential for data falsification, the acquisition
of reliable evidence is a key objective of the investigation. One of the most critical mechanisms in this
process is temporary access to items and documents, which enables the collection of physical evidence,
the establishment of violations, and the confirmation or refutation of the commission of a criminal
offense. The article analyzes scholarly opinions and current legislation regarding the procedural aspects
and execution of temporary access measures, emphasizing their importance in building a comprehensive
body of evidence in cases involving breaches of budgetary legislation. It identifies documents that may
serve as material evidence in criminal proceedings and stresses the necessity of accessing electronic
information systems, computer systems or their components, and mobile devices. Special attention is given
to the involvement of expert specialists in cases involving large volumes of documentation, particularly
over extended periods. Examples from law enforcement practice are provided. Conclusions. The article
concludes that temporary access to documents remains a vital tool in the fight against financial offenses.
It allows for the timely acquisition of crucial financial documentation, which is essential for forming
an evidentiary base. Without proper access to such documents, confirming or refuting instances of unlawful
use of public funds would be impossible, thereby significantly complicating the investigation. Effective
implementation of this legal measure contributes to greater transparency in investigations and ensures
an adequate level of justice. Further research into this issue may enhance the legal mechanisms for
document acquisition and improve the efficiency of criminal prosecution in the area of budgetary offenses.

Key words: temporary access to objects and documents, pre-trial investigation, measures to ensure
criminal proceedings, budgetary criminal offenses, misuse of funds, public finances, expert specialist,
samples for forensic examination.

1. Introduction

The effective investigation of criminal
offenses related to the misappropriation or
misuse of public funds largely depends on
the timely access to relevant documents.
Given the complexity of financial schemes
and the potential for data falsification, obtain-
ing areliable body of evidence is a key objective
of the investigation. One of the most impor-
tant tools in this process is temporary access to
objects and documents, which enables the col-
lection of physical evidence, the establishment
of facts regarding violations, and the confirma-
tion or refutation of the occurrence of a crim-
inal offense.

© S. Kryvun,2023

Temporary access to objects and documents
plays a crucial role in investigating criminal
offenses involving the misuse of budgetary
funds. This procedural measure allows investiga-
tors of the National Police of Ukraine to obtain
vital financial and accounting documentation
that may contain information about the flow
of public funds, potential violations, and abuses.
Through the analysis of such documentation,
investigators can establish facts of misappropri-
ation, identify individuals involved in unlawful
financial activities, and confirm or deny the ele-
ments of a criminal offense.

The foundation of this scientific article lies
in the existing research dedicated to procedural
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actions and methodologies for investigating
economic crimes, including the academic contri-
butions of K.V. Antonov, V.P. Bakhin, V.I. Vasyl-
chuk, A.F. Volobuiev, I.V. Hora, V.V. Darahan,
0.0. Dudorov, O.H. Kalman, N.I. Klymenko,
Ye.D. Lukianchykov, H.A. Matusovskyi,
O.V. Pchelina, M.V. Saltevskyi, R.L. Stepaniuk,
V.V. Tishchenko, K.O. Chaplynskyi, S.S. Cher-
niavskyi, Yu.M. Chornohus, V.Yu. Shepityko,
M.H. Shcherbakovskyi, P.V. Tsymbal, among
others. However, the conducted research in
this area requires revision to meet the needs
of today’s legal and economic realities.

The aim of this article is to present the crim-
inalistic aspects of temporary access to objects
and documents in the investigation of the mis-
use of budgetary funds.

2. Temporary Access to Documents as
an Urgent Measure to Secure Criminal Pro-
ceedings

Temporary access to documents is gov-
erned by the provisions of the Criminal Pro-
cedure Code of Ukraine (particularly Articles
159-166) and serves as an effective means
of collecting evidence in criminal proceedings
concerning violations of budgetary discipline.
Its application involves a petition submitted by
an investigator, prosecutor, or defense party to
a court, justifying the need for obtaining doc-
uments and the possibility of their seizure. At
the same time, such access must meet the criteria
of proportionality and legality to avoid infring-
ing upon the rights of individuals and institu-
tions in possession of the relevant materials.

In the context of investigating budget-re-
lated criminal offenses, researchers define tem-
porary access to documents as an urgent meas-
ure for securing criminal proceedings, typically
carried out at the initial stage of investigations
into violations of budgetary legislation (Poho-
retskyi, Vakulik, Serhieieva, 2014).

This mechanism is especially impor-
tant in criminal proceedings qualified under
Article 210 of the Criminal Code of Ukraine,
which addresses the misuse of budgetary funds.
In such cases, financial documents, bank state-
ments, contracts, and payment orders can
play a decisive role in proving or disproving
a person’s guilt. These documents help estab-
lish the transfer of funds, assess the compliance
of financial operations with adopted decisions,
and identify possible violations, including
the absence of actual work performed or evi-
dence of falsification. For instance, the analysis
of banking transactions may reveal the trans-
fer of funds to shell accounts, which can be
key evidence in such proceedings (Marynych,
2023). Financial reports may indicate unlawful
expenditure write-offs, contracts and payment
orders can prove the legitimacy of expenses,
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and work completion reports can demonstrate
the reality of the services rendered or work
performed. Special attention should be paid to
agreements and contracts concerning the allo-
cation of subventions, as well as decisions by
local self-government bodies regarding their
distribution, since these mechanisms are often
used for abuses (Bespalko, 2023).

Based on the informational relevance
of documents to the investigation of budget-re-
lated crimes, scholars categorize them into sev-
eral groups:

1. Normative legal acts defining the rules for
the formation, distribution, and use of budgetary
funds (not subject to seizure, but studied by inves-
tigators and used during investigative actions);

2. Planning  documents  determining
the grounds, scope, distribution, and purpose
of budgetary allocations;

3. Documents defining the official position
and competence of the public official who is
a subject of the crime;

4. Documents establishing the legal status
and funding sources of the enterprise, institu-
tion, or organization where the offense occurred,;

5. Accounting and financial reporting docu-
ments;

6. Documents confirming the conclusion
of specific contracts and serving as grounds for
payment;

7. Treasury (banking) documents;

8. Documents related to treasury bill settle-
ments;

9. Draft notes and unofficial correspond-
ence of public officials relevant to criminal pro-
ceedings (e.g., workbooks, notebooks, etc.);

10. Normative or administrative acts
that unlawfully alter the budget’s revenues
and expenditures, issued by or approved under
the authority of an official;

11. Documents related to the adoption
and registration of such normative or adminis-
trative acts;

12. Other documents that may serve as
sources of evidentiary information in specific
cases of investigating budgetary violations
(Pohoretskyi, Vakulik, Serhieieva, 2014).

In this category of criminal proceedings,
there is a need for temporary access not only
to economic documents verifying certain finan-
cial transactions, but also to information held
by telecommunications operators and provid-
ers within their transmission networks (Yaro-
shenko, 2022).

Temporary access to electronic informa-
tion systems, computer systems or their com-
ponents, and mobile communication terminals
is conducted through copying data from these
systems without their physical seizure (Crimi-
nal Procedure Code of Ukraine, 2012).
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S. S. Cherniavskyi notes that in such cases,
the investigator (or prosecutor) may obtain
information regarding:

1. Communication records, subscriber data,
and details of telecommunications services,
including the services used, their duration, con-
tent, and transmission routes;

2. Identifying features of terminal telecom-
munications equipment (subscriber number,
SIM card, IMEI, MAC, IP address, etc.);

3. Historical location of identified telecom-
munications equipment (based on azimuth)
within specific base station coverage areas
at specific times;

4. Names and other identifying information
of telecommunications service subscribers;

5. Transmission routes of information
(regardless of the network type);

6. Outgoing connections (numbers dialed,
even if no connection was established);

7. Incoming connections (numbers
of incoming calls, even if no connection was
established);

8. Start, end, and duration of completed
connections without disclosing the content
of the communication;

9. Actual destination and intermediate
subscriber number in cases of call forwarding
(Cherniavskyi, 2013).

The procedure for obtaining temporary
access must comply with the principles of legal-
ity and proportionality. Since this measure
restricts the rights of document owners, it can
only be carried out based on a court decision.
The effectiveness of this mechanism depends on
the quality of the motions submitted by investi-
gative bodies, as the court assesses their justifi-
cation before issuing a decision.

To obtain temporary access to such docu-
ments, an investigator or prosecutor must pre-
pare a well-reasoned petition to the court. This
petition must clearly specify the documents
being requested, their significance to the crim-
inal proceedings, and the grounds suggesting
potential violations. If document falsification is
suspected, access to the originals will allow for
verification of signatures, seals, and dates. The
court, upon reviewing such a petition, evalu-
ates its appropriateness and, if satisfied, compels
the relevant institution or individual to provide
access to the requested documentation.

3. Specifics of Implementing the Provisions
of the Criminal Procedure Code of Ukraine

In practice, the implementation of the pro-
visions of the Criminal Procedure Code (CPC)
of Ukraine presents a number of challenges.
This issue is also the subject of ongoing aca-
demic debate. Criminal offenses committed by
officials typically occur over a certain period
of time, meaning they are of a continuing

nature. An investigator cannot initially deter-
mine the precise time frame for which account-
ing documents need to be seized. Therefore, it
is often necessary to seize accounting records
within their legally mandated retention period
(usually three years), while the specific period
of the offense may only be established after
a forensic economic examination. Subsequently,
part of the documentation will be recognized
as physical evidence, while the rest will be
returned to the holder due to its lack of eviden-
tiary value.

However, if all the documents are not seized
at once, officials involved in the offense—who
often remain employed at the enterprise dur-
ing the pre-trial investigation—may destroy
or alter them, thus compromising the inves-
tigation. At the same time, the investigator is
effectively unable to prove to the court that
there is a real threat of such documents being
altered or destroyed, because without first seiz-
ing the accounting records, it is often impossible
even to identify all officials who may be involved
in the crime (Shendryk, 2022).

One proposed solution to this issue is to
involve a specialist during the execution of tem-
porary access to items and documents. However,
scholars note that during this procedure, the insti-
tution or organization is only required to provide
the documents explicitly listed in the court ruling.
The specialist can assess only those documents
and advise the investigator accordingly. This is in
contrast to a search, where the investigator may
broaden the scope of the search and insist on seiz-
ing other relevant documents (Bidniak, Bidniak,
Chaplynskyi, 2021).

Moreover, researchers highlight that if
the person in possession of the documents refuses
to comply with the court's order, the investiga-
tor is forced to interrupt the process and sub-
mit a new motion to the investigating judge
to obtain a search warrant. This causes delays,
and during the time required to obtain a new
ruling, the evidence may be destroyed. There-
fore, it would be reasonable to amend the CPC
to include a provision that allows an immediate
search to be conducted if the person in posses-
sion of the documents refuses to comply with
the court’s decision on temporary access (Ptush-
kin, 2018).

Conversely, some researchers argue that
temporary access to documents is a key mech-
anism to prevent their destruction or conceal-
ment. This is especially relevant in cases involv-
ing public funds, where information may be
intentionally altered or destroyed to cover up
evidence of wrongdoing. Therefore, obtaining
documents quickly ensures their preservation in
their original state and supports the objectivity
of the pre-trial investigation (Kushnir, 2014).
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However, this viewpoint is not univer-
sally accepted. A survey we conducted among
investigators of the National Police of Ukraine
revealed that in practice, nearly all investigators
encountered situations in which physical evi-
dence was destroyed after the issuance of a court
ruling on temporary access, for various reasons.

It is well established that temporary access
to items and documents is a vital procedural
tool for obtaining samples for forensic exami-
nations. Judicial practice illustrates numerous
cases in which this mechanism allowed investi-
gative bodies to gather the necessary evidence
to confirm or refute illegal activities.

For example, in 2018, an investigator
from the Murovanokurylovetsky Division
of the Mohyliv-Podilskyi District Police Depart-
ment in Vinnytsia Oblast submitted a motion
for temporary access to additional documents in
a criminal proceeding concerning the misappro-
priation of educational subvention funds. Dur-
ing the investigation, a court-appointed expert
requested additional documentation necessary for
conducting a forensic economic examination. To
verify whether the funds were misused, and to facil-
itate the examination, the investigator requested
access to documents including the Comprehen-
sive Education Development Program of Murova-
nokurylovetsky District for 2012—-2017, the Pro-
gram and Plan for Use of Educational Subvention
Funds from the State Budget for 2015-2017,
budget requests, estimates, monthly expenditure
plans, budget allocation limit notices, income
and expenditure reports for the general fund,
and memorial orders with supporting primary
documentation. These documents were needed
to trace fund movements, assess the justification
of expenses, and confirm the legality of their use.
The court granted the motion, enabling the inves-
tigator to obtain key evidence (Court decision No.
139/41/18, 2018).

Such judicial and investigative cases demon-
strate that temporary access to documents ena-
bles investigators to quickly obtain documen-
tary evidence, conduct the necessary expert
examinations, and minimize the risk of destruc-
tion or falsification of financial records. Effective
use of this mechanism contributes to establish-
ing the truth in criminal proceedings and bring-
ing perpetrators to justice.

However, there is an unfortunate practice in
which courts initially grant investigators access
only to copies of documents, without consider-
ing the need—outlined in scientific and meth-
odological recommendations—for original doc-
uments in handwriting or signature analyses.
As a result, investigators are often forced to
reapply to the court for access to the originals,
effectively repeating the procedure and wasting
valuable time (Shendryk, 2022).

96

4. Conclusions

In conclusion, temporary access to docu-
ments remains a vital tool in combating finan-
cial offenses. It enables the timely acquisition
of necessary financial documentation, which
is critically important for building an eviden-
tiary foundation. Without proper access to
documents, it would be impossible to confirm
or refute instances of unlawful use of state
resources, significantly complicating the inves-
tigation process. The effective use of this mecha-
nism contributes to enhancing the transparency
of investigations and ensures an appropriate
level of justice. At the same time, further research
into this issue may help improve the legal mech-
anisms for obtaining documents and increase
the effectiveness of criminal prosecution in
the field of budget-related offenses.
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TUMYACOBUIT JOCTYII /10 PEYE TA JOKYMEHTIB )
Y KPUMIHAJIbHUX ITIPOBAJI;KEHHSX 3A CT. 210 KK YKPAIHU:
KPUMIHAJICTUYHUI ACIIEKT

Abstract. Purpose. MeToto HayKOBOI CTATTi € BUCBITJIEHHS! KPUMIHAICTUYHOTO ACIIEKTY THMYACOBOTO
JIOCTYIIY JI0 pedeii Ta IOKYMEHTIB I/l yac PO3CJIilyBaHHs HEI[JIbOBOIO BUKOPUCTAHHS GIO/UKETHIX KOIITIB.
Results. Y mayxoBiii cTaTTi JOCTIIPKEHO KPUMIHATICTHIHIH acTieKT MPOBEAEHHST THMYACOBOTO IOCTYITY /10
peueli Ta JJOKYMEHTIB Y KPUMIHATbHUX TIPOBAIKEHHIX 3a (DAKTaMI HEl[JIbOBOTO BUKOPHCTAHHS GHOIKET-
HUX KOITiB. BpaxoBytoun ckiasiHicTh (piHAHCOBUX CXeM Ta MOKJIUBICTD PambcU(iKallii TaHnX, OTPUMAHHST
JIOCTOBIPHOI 10Ka30B0I a3y € KJIIOYOBUM 3aBAAHHAM cJIicTBa. OHIM i3 HAHBasK/IMBIIINX MEXaHIZMIB Y 11b0O-
My IIPOLIECi € TUMYACOBHH J0CTYII 10 peyeil 1 IOKyMeHTiB, KUil 103BOJIAE OTPUMATH PEUYOBi JI0KA3K Ta BCTa-
HOBUTH (DAKTU MOPYIIEHD Ta MiATBEPAUTH YK CIIPOCTYBATH HASABHICTbH KPUMIHAJILHOTO MTPABOIOPYIIIEHHS.
[IpoanasizoBano JyMKK BYCHHUX Ta YMHHE 3aKOHOJABCTBO MO0 OCOOIUBOCTEH TPOIECYATbHOTO 0OPM-
JICHHS T TIPOBEZICHHS TUMYACOBOTO JOCTYILY /10 pedeil Ta JOKYMEHTIB, OKPeCJIeHO 3HAYCHHST IIbOTO 3aXO0/Ly
3abe3IeyeH s KpUMIHATIBHOTO TIPOBAKEHHSI 175t (HOPMYBAHHSI CUCTEMU JI0KA3iB 3 (haKTaMu, TIOB sI3aHKX i3
HOPYIIEHHAM GIOJPKETHOTO 3aKOHOABCTBA. 3a3HAYEHO JIOKYMEHTH, 110 MOJKYTh OYTH PEYOBHMU JIOKa3aMu
Y KpUMiHAJTLHOMY TIPOBJUKEHHI, 4 TAKOK aKIEHTOBAHO Ha HEOOXIIHOCT THMYACOBOTO JIOCTYIILY JI0 €JIEKTPO-
HHUX 1HPOPMAIIIHIX CHCTEM, KOMITIOTEPHIX crcTeM abo IX yacTuH, MOOLIbHUX TepMinasis. Harosormerno
Ha 0COOIMBOCTSAX 3a/TyYeHHs CIIEI[a/iCTIB Yy BUTIAJKAX BUIYYEHHS BEITUKOI KIIBKOCTI OKyMEHTallil, 0co0-
JIMBO 3a IEeBHUIT 1iepiof yacy. HaseeHo npukiaam 3 npaBoszactocosHol npaktuku. Conclusions. 3poGie-
HO BUCHOBOK, 1[0 THMYACOBHHU JTOCTYII 10 IOKYMEHTIB 3aJIUIIAETHCS BAXKIMBIM IHCTPYMEHTOM y 60pOTHOi
3 (hiHAHCOBMMHU TIPABOTIOPYIIEHHSMI. BiH 103B0JIsIE OTIepaTHBHO OTPUMATH HEOOXiTHY (hiHAHCOBY TOKYMEH-
TAIIO, 1110 € KPUTHYHO BsKJINBOIO Ji/Is1 (POPMYBAHHsI JI0Ka30B0i 6asu. Be3 HaJlesKHOTO JI0CTYITY /0 IOKYMeH-
TiB 6yJ10 6 HEMOKJIMBO MiATBEPANTH ab0 CHPOCTYBaTH (haKTH HEMPABOMIPHOrO BUKOPHCTAHHA JIeP/KaBHIX
pecypciB, M0 3HAYHO YCKIaAHIIO 6 poscrigyBants. Voro edexTiBHe 3aCTOCYBAHHS CIPUSIE TH/IBUIIEHHIO
[PO30POCTI PO3CIIiIyBaHb Ta 3a0€31euye HAIeKHUI PiBeHb PaBOCY st BojHOUAC, 10/asibIlie JOCIiKEHHST
I[OTO IIUTAHHS MOKE IOTIOMOITH B/IOCKOHAJINTH IIPABOBI MEXaHi3MI OTPUMAHHS JIOKYMEHTIB Ta IiJIBUIIATH
eheKTHBHICTh KPUMIHATLHOTO TIEPECTiIYBaHHs ¥ cepi OT0/KETHUX TTPABOIIOPYIICHD.

KiouoBi ciioBa: TUMYACOBUil IOCTYII IO peveil Ta JIOKYMEHTIB, 10CYI0Be PO3CIILyBaHHs, 3ac00u 3a0e3-
[EeYeHHsT KPUMIHAIIBHOTO TIPOBA/KEHH S, GIOJUKETHI KPUMIHAIBHI [IPABOIOPYIIEHHS, HEI[LIbOBE BUKOPHUC-
TaHHsI, GI0/PKETHI KOTITH, CICIHATICT, 3DA3KH JIJIsT eKCIIEPTH3H.
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FORENSIC ANALYSIS OF THE PREPARATORY
STAGE OF INTERROGATION OF VICTIMS

AND WITNESSES DURING INVESTIGATION
OF CRIMES COMMITTED BY TRANSNATIONAL
ORGANISED CRIMINAL GROUPS

Abstract. Purpose. The purpose of the article is to make a forensic analysis of the preparatory stage
of interrogation of victims and witnesses during the investigation of crimes committed by transnational
organised criminal groups. Results. The article focuses on some aspects of investigation of crimes
committed by transnational organised criminal groups. Based on the review of scientific literature,
organisational and preparatory interrogation measures are formulated and characterised. The author
emphasises that at the initial stage of investigation of crimes committed by transnational organised
criminal groups, interrogation is a rather important procedural action. This aspect is due to a number
of factors, such as: victims and witnesses in many cases provide information about the crime and the identity
of the perpetrator; this information is the basis for the entire criminal proceedings; based on the testimony
of these persons, it is possible to plan further procedural actions. Since a large amount of data remains in
people's memory, it is worth using in the investigation of a certain category of unlawful acts. Conclusions.
It is noted that organisational and preparatory measures are important for the effective and successful
conduct of interrogation. Based on the analysis of the respondents’ questionnaires, the following
organisational and preparatory measures for the interrogation of victims and witnesses are identified,
namely: to study of the available materials of criminal proceedings comprehensively and thoroughly;
to establish the existing investigative situation; to find out the circle of persons to be interrogated; to
identify the interrogated person; to formulate a list of specific questions to be asked of the interrogated
person; to determine the time and place of the interrogation; to determine the method of summoning for
interrogation; to form a range of participants in the interrogation (defence counsel, representative); to
select criminal proceedings materials and material evidence to be presented to the interrogated person
during the procedural action; to select and prepare scientific, technical and forensic means of its recording;
to determine the tactics to be used for the most effective implementation of the procedural action; to draw
up an interrogation plan. Some of them are described in the article.

Key words: transnational organised criminal group, criminal offences, victim, witness, investigation,
investigative (search) actions, investigation planning, interrogation, organisational and preparatory
measures.

1. Introduction

At the initial stage of investigation of crimes
committed by transnational organised crimi-
nal groups, interrogation is a rather important
procedural action. This aspect is due to a num-
ber of factors, such as: victims and witnesses in
many cases provide information about the crime
and the identity of the perpetrator; this informa-
tion is the basis for the entire criminal proceed-
ings; based on the testimony of these persons,
it is possible to plan further procedural actions.
Since a large amount of data remains in people's
memory, it is worth using in the investigation
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of a certain category of unlawful acts. Further-
more, organisational and preparatory measures
are essential for the effective and successful con-
duct of interrogation. Considering the above, it
became necessary to study this issue.

The following national and foreign scholars
who have focused their research on the devel-
opment of certain aspects of the interrogation
should be noted: V.P. Bakhin, V.D. Bernaz,
P.D. Bilenchuk, V.K. Veselskyi, A.F. Volobuiev,
M.V. Danshin, M.M. Yefimov, V.S. Kuz-
michov, V.H. Lukashevych, B.Ye. Luki-
anchykov, Ye.D. Lukianchykov, S.Yu. Petriaiev,
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S.M. Stakhivskyi, M.V. Saltevskyi, V.M. Ter-
tyshnyk, K.O. Chaplynskyi, V.Y. Shepitko,
M.O. Yankovyi et al. In addition, our study is
based on a comprehensive approach to formu-
lating the general principles of implementation
of this procedural action, considering interna-
tional practice and current trends.

The purpose of the article is to make a foren-
sic analysis of the preparatory stage of interroga-
tion of victims and witnesses during the inves-
tigation of crimes committed by transnational
organised criminal groups.

2. The importance of interrogation

To begin with, we rely on the statement
of K.O. Chaplynskyi that “.interrogation
is the most common investigative action by
which information about the criminal activ-
ity of certain persons is collected. At the same
time, interrogation is one of the most difficult
investigative actions. Suspects (accused) are
not interested in full and comprehensive dis-
closure and investigation of the crime, which
cannot but affect the credibility of their testi-
mony. Therefore, in order to successfully con-
duct interrogation and obtain positive results,
investigators must have knowledge of the laws
of thinking, logical methods and techniques,
patterns of psychology and tactical interroga-
tion techniques developed in forensic science”
(Chaplynskyi, 2006). Considering this proce-
dural action as part of the category of criminal
proceedings under study, it should be noted
that the legislator, unfortunately, has not pro-
vided a clear definition of this term. Only part 1
of Article 224 of the CPC of Ukraine specifies
that “..interrogation is conducted at the place
of pre-trial investigation or in another place by
agreement with the person who is to be interro-
gated. Each witness is interrogated separately,
without the presence of other witnesses” (Crim-
inal Procedure Code of Ukraine, 2012). There-
fore, we will try to formulate the definition
of interrogation on our own, based on the works
of scholars.

For example, M. O. Yankovyi defines it as
follows: “..a process of specific verbal inter-
action with an interrogated person regulated
by the criminal procedure law, during which
the investigator (prosecutor, judge), using
legal practical techniques and methods of psy-
chological influence, receives from the interro-
gated person and records in the protocol oral
information about the circumstances known to
him/her that are relevant to the investigation
of the crime” (Yankovyi, 2007).

According to A. E. Volobuiev and M. V. Dan-
shyn, it is defined as follows: “...an investigative
action that consists in obtaining, in accordance
with the procedure established by the crim-
inal procedure law, testimony from persons

who have information relevant to establishing
the truth in criminal proceedings” (Volobuiey,
Stepaniuka, Maliarovoi, 2018).

According to V. K. Veselskyi, “..this is
an investigative (search) action, the content
of which is to obtain testimony from a person
who has information relevant to the criminal
offence under investigation. Interrogation can
be described as the process of transferring infor-
mation about the criminal offence under inves-
tigation, related circumstances and people. This
information comes to the interrogated person
at the moment of perception of certain phenom-
ena or objects, is remembered and then repro-
duced and passed on to the investigator during
the interrogation” (Piaskovskyi, 2020). These
definitions emphasise the following aspects:
regulatory framework of criminal procedure
legislation; obtaining information from per-
sons who possess it through verbal interaction;
and the use of tactics.

Based on the above positions, the author's
definition of interrogation is an investigative
(search) action regulated by criminal procedure
legislation, which is an information and psy-
chological process of communication between
an authorised person and a person who proba-
bly has certain information about an event for
the effective conduct of criminal proceedings.

According to K. Chaplynskyi, the tasks
of interrogation are as follows: “.. to obtain
evidence in a criminal case; to establish
the objective truth in the case; to verify inves-
tigative versions proposed at the initial stage
of the investigation; to establish factual data
on the preparation, commission and conceal-
ment of crimes by members of criminal groups
and their leaders; to establish the circumstances
that facilitated or impeded the commission
of the crime (in particular, the presence of gun-
ners; the use of corrupt ties with representatives
of state power and administration, law enforce-
ment agencies, etc.); to collect information
about the identity of the leader of the crim-
inal group and their members, as well as their
connections (not necessarily criminal); to take
preventive measures to educate citizens, etc.”
(Chaplynskyi, 2009). In our opinion, the full
implementation of these tasks will fully ensure
the effective conduct of the procedural action
under study.

The interrogation, like any other procedural
action, has three stages: organisational and pre-
paratory, working (direct conduct) and record-
ing of its results. In the course of investigation
of crimes committed by transnational organised
criminal groups, these components of a particu-
lar procedural action do not lose their impor-
tance. Therefore, when working on the organi-
sational and preparatory measures for a certain
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procedural action, we should first determine
their list.

For example, criminalists of the Dnipro
school identified the following: “..a complete,
comprehensive and thorough study of the crim-
inal proceedings; determination of the subject
ofinterrogationand the currentinvestigative sit-
uation; determination of the circle of persons to
be interrogated; determination of the sequence
of interrogations; study of the identity
of the offender; selection of material evidence
and other materials to be presented to the inter-
rogated; determination of the time of interroga-
tion; determination of the method of summon-
ing for interrogation; determination of the place
of interrogation; determination of tactics to
be used during interrogation and preparation
of scientific and technical means of recording
it; determination of participants in interroga-
tion; ensuring favourable conditions for interro-
gation, with due regard for the need to ensure
the safety of its participants; planning of inter-
rogation” (Chaplynskyi, 2014).

A.F. Volobuiev identifies the following among
them: thorough, complete and comprehensive
study of the criminal proceedings; determination
of the order of interrogation (i.e., the circle of per-
sons to be interrogated and the sequence of their
interrogation); obtaining information about
the interrogated person; familiarisation with some
special issues; invitation of persons whose partici-
pation in the interrogation is mandatory; planning
the interrogation; determining the time and place
of interrogation; preparation of the workplace for
interrogation (Volobuiev, 2001).

Furthermore, a group of criminalists from
the Kyiv school state that “..preparation for
interrogation includes: collection of initial data;
tactical support for interrogation; selection
of time and place of interrogation; determina-
tion of the method of summons for interroga-
tion; technical support for interrogation; prepa-
ration of a plan of investigative (search) action”
(Piaskovskyi, 2020).

3. Preparatory measures for the interroga-
tion of victims and witnesses

Based on the analysis of the respondents’
questionnaires, the following organisational
and preparatory measures for the interrogation
of victims and witnesses during investigation
of crimes committed by transnational organised
criminal groups, are identified, namely:

— Study of the available materials of crim-
inal proceedings comprehensively and thor-
oughly — 85 %;

— Establish the existing investigative situa-
tion — 62 %;

— Find out the circle of persons to be inter-
rogated —100 %;

— Identify the interrogated person — 92 %;
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— Formulate a list of specific questions to be
asked of the interrogated person — 78 %;

— Determine the time and place of the inter-
rogation — 56 %;

— Determine the method of summoning for
interrogation — 42 %;

— Form a range of participants in the inter-
rogation (defence counsel, representative) —
48 %;

— Select criminal proceedings materi-
als and material evidence to be presented to
the interrogated person during the procedural
action — 71 %;

— Select and prepare scientific, technical
and forensic means of its recording — 69 %;

— Determine the tactics to be used for
the most effective implementation of the proce-
dural action — 92 %;

— Draw up an interrogation plan — 34 %.

The first and foremost step is to study
the criminal proceedings. In this regard, a group
of researchers argue that “..a targeted study
of the proceedings enables to establish the circle
of persons to be interrogated, determine the sub-
ject of interrogation, and formulate questions
to the interrogated. The study of the pro-
ceedings should begin with the primary data
underlying the decision to enter information
into the Unified Register of Pre-trial Investi-
gations. In this context, interesting informa-
tion for interrogation can be obtained from
the explanations of the interrogated person,
which reflect his or her position and attitude
to what happened, and such explanations often
contain data that help to direct the course
of the interrogation and verify the information
obtained from the interrogated person. Exam-
ining the case file involves analysing the data
contained in the investigative reports, which
allows for the identification of contradictions
or gaps in certain circumstances. The analysis
of the results of investigative actions such as
inspection of the scene and search is important in
the process of studying the materials of the pro-
ceedings. Their study can be useful for putting
forward versions of the mechanism of the crime
and the perpetrators” (Lukianchykov, Luki-
anchykov, Petriaiev, 2017). According to Yu.
Chaplynska, preparatory measures can “...iden-
tify existing gaps, disagreements and contradic-
tions between the participants in the process
and timely address them” (Chaplynska, 2013).

After the above measure, it is necessary
to move on to the next one — the formulation
of a list of specific questions to ask the inter-
rogated person. Based on the monographic
work of K.O. Chaplynskyi (2009), the follow-
ing questions can be identified to ask victims
and witnesses of the category of crimes under
study, namely:
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— What data caused the criminals to have
an unlawful intention;

— What information is available about
the object of the offence, the motive for
the offence and the attitude to the criminal con-
sequences;

— What information about the identity
of the offender can be provided (leader of the crim-
inal group, its member, role in the OCG, relation-
ship with the victim or witness);

— What are the methods of preparation,
direct commission and concealment of organ-
ised criminal activity;

— What were the circumstances (time, place,
conditions) of the unlawful act;

— What was the physical and psychological
state of the perpetrator at the time of the unlaw-
ful act and afterwards;

— What conditions favoured or hindered
the commission of the offence;

— How the OCG was created and the nature
of its illegal activities;

— Whether there were corrupt links
and connections with other OCGs, if so, what
kind of connections;

— Whether there were ways to counteract
the pre-trial investigation and influence vic-
tims, witnesses and group members who give
truthful testimony, if so, what they were;

— What information is available on the avail-
ability of weapons, communications and techni-
cal equipment of the OCG members.

It is also worth remembering that
the accuracy of the victim's or witness's tes-
timony is affected by a number of subjective
and objective factors. In this regard, we advo-
cate M.M. Yefimov's assessment of the follow-
ing factors: “...the state of intoxication; the rapid
course of the event; the crowd of people there;
family or friendship with the suspect; the inten-
tion to take revenge on the offender; the desire
to exaggerate the damage caused, etc. There-
fore, when interrogating victims in hooligan-
ism cases, their state of mind must be consid-
ered. After all, agitated victims should be given
the opportunity to calm down. At the first inter-
rogation, it is advisable to find out who they had
told about the incident before they were inter-
rogated, which will help to verify other testimo-
nies” (Yefimov, 2015).

In addition, it should be emphasised that
victims and witnesses, on the one hand, have
a significant amount of information about
the unlawful act, and on the other hand, due to
various factors, may not provide it. Considering
the above, L.D. Udalova emphasises that “...com-
munication during interrogation is complicated
by the fact that interrogation is a specific form
of communication, in the course of which citi-
zens who are in the field of pre-trial investigation

and court proceedings come into direct contact
with representatives of investigative and judicial
authorities who are vested with power” (Udal-
ova, 2003). Therefore, the authorised person
should establish psychological contact with
the victim or witness from the very first moment
of communication and then maintain it.

Regarding the time of interrogation, we
agree with Ye.D. Lukianchikov, who states that
“..a summons for interrogation may take place
in conditions of limited information about a per-
son, so it is difficult to predict his or her possible
intentions and actions. Therefore, the decision
to summon for interrogation and the choice
of the means of summoning is made in condi-
tions of tactical risk. Therefore, the investigator,
given certain data, must predict the undesirable
behaviour of the person summoned for interro-
gation” (Lukianchykov, 2003).

4. Conclusions

To sum up, it should be noted that organ-
isational and preparatory measures are impor-
tant for the effective and successful con-
duct of interrogation. Based on the analysis
of the respondents’ questionnaires, the follow-
ing organisational and preparatory measures
for the interrogation of victims and witnesses
are identified, namely: to study of the available
materials of criminal proceedings comprehen-
sively and thoroughly; to establish the exist-
ing investigative situation; to find out the cir-
cle of persons to be interrogated; to identify
the interrogated person; to formulate a list
of specific questions to be asked of the interro-
gated person; to determine the time and place
of the interrogation; to determine the method
of summoning for interrogation; to form a range
of participants in the interrogation (defence
counsel, representative); to select criminal pro-
ceedings materials and material evidence to be
presented to the interrogated person during
the procedural action; to select and prepare
scientific, technical and forensic means of its
recording; to determine the tactics to be used for
the most effective implementation of the proce-
dural action; to draw up an interrogation plan.
Some of them are described.
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KPUMIHAJICTUYHUI AHAJI3 IIIATOTOBYOTO ETAIY IOIUTY
INOTEPIIIVIMX I CBIZIKIB IIIJT YAC PO3CJIIAYBAHHA 3/1I0YUHIB,
YUNHEHUX TPAHCHAIIOHAJIbHUMU OPTAHI3SOBAHUMU
3JIOYMHHNUMHU YTPYIIOBAHHAMU

Annotation. Purpose. Metolo cTarTi € 31iliCHeHHS KPUMIHATICTUIHOTO aHA3Y ITi/IFOTOBYOIO eTally J0IHUTY
TIOTEPITLIAX Ta CBIKIB i/l Yac PO3CJIiAYBAHHS 3JI09MHIB, BANHEHNX TPAHCHATIIOHATBHIIMI OPTaHi30BAHUMHE 3710~
urHHAME yrpyrioBarHsivit. Results. HaykoBa crartst iprcBstiena IOCTKEHHIO IESTKUX ACTIEKTIB POBCITI/ly BAHHST
3JI0YMHIB, BAMHIOBAHNX TPAHCHAIIOHAILHIMI OPTaHi30BaHUMU 3JI0YMHHUMHU yrpyroBaHHamu. Ha ocHoBi orpa-
IIOBAHHS HAYKOBOI JIiTepaTypu c(hOpMyJIbOBaHI Ta OXapaKTePU30BaAHI OPraHi3alliTHO-MI/INOTOBY] 3aXO/H JIOTHTY.
ABTOp aKIEHTYE yBary Ha TOMY, 110 Ha TIOYATKOBOMY €Talli PO3CJIi/TyBaHHS 37I04NHIB, BYNHEHHX TPAHCHAILIOHAb-
HMMH OPTaHi30BaHUMU 3JIOYMHHUMHU YTPYTIOBAaHHSMY, JIOCUTh BarOMOIO MPOIECYaIbHOIO Ji€io € jomuT. Jlannii
ACIIEKT TOSICHIOETBCSI PSZIoM (DaKTOPIB, SIK-OT: TIOTEPIILJI Ta CBIAKK B GaraTb0X BUNAAKaX HaZAioTh iH(OpMAILiio
CTOCOBHO MOLT 37104MHY Ta 0COGH 3/IOYHHILST; BKa3aHi BIZIOMOCTI € (a3010 JUIst BCOTO KPUMIHAILHOTO TIPOBA/KEH-
HsT; BUXO/ISTUM 3 TIOKa3aHb 3a3HAYEHIX 0CI0 MOKIIMBO CILIAHYBATH TIOAAbLII TIPoLiecyaibHi i, OCKiJIbKY B am siTi
JTOJIET 30CTAETBCS JIOCUTD BETMKUET 00'€M JIaHNX, sIKi BAPTO 3aCTOCOBYBATH T1ij[ Yac PO3CII/yBAHHS BU3HAYEHOL
KaTeropii MpoTHNPaBHUX Mistitb. Conclusions. 3azHadyeHo, M0 OpraHi3aIliiHO-MATOTOBYI 3aX0/M Bi/liITPAIOTh BakK-
JIMBE 3HAYCHHS /17151 €heKTUBHOTO Ta YCIIITHOTO MPOBE/ICHHS 01Ty, Ha OCHOBI aHa/Ti3y aHKeTYBAHHS PECIIOH7ICH-
TiB BCTAHOBJIEHO HACTYITHI OPraHi3aIliitHO-TTI/ITOTOBYi 3aXO0H 10 IPOBE/IEHH:I IOTTUTY TIOTEPITIINX Ta CBIZIKIB, a came:
BeebiuHe Ta peTesibHe OMPAIIOBAHHS HASBHIX MaTepia/iiB KPUMIHAIBHOIO POBA/KEHHS, BCTAHOBJIEHHS HASIBHOIL
CJIIYOL cUTYyaLlT; 3'CyBaHHsI KoJIa 0Ci0, SIKi IiIJIAraioTh 0MNTY; BUBYEHHS 0CO0K JOMUTYBAHOIO; (POPMYIIOBAHHST
TiepesiiKy KOHKPETHHX ITUTaHb, sIKi HEOOXI/IHO [IOCTABUTH JIOMTYBAHOMY; BUSHAUCHHS YaCy Ta MICILsl TIDOBEIEHHST
JIOTUTY; BUSHAYCHHs1 CTI0CO0Y BUKJIMKY Ha JIOTUT; (GOPMYBAHHSI KOJIA YYACHHKIB JIOIHATY (3aXUCHUK, PE/ICTABHUK);
nin6ip MarTepiasiB KpUMIHAJILHOTO [IPOBA/KEHHSI Ta PEYOBUX JIOKA3IB JIIst TPEJI SIBJIEHHsT IOMUTYBAHOMY TIij{ Yac
TIPOBEJICHHS TIPOTIECYAbHOI JIil; THAGIP 1 MATOTOBKA HAYKOBO-TEXHIYHUX Ta TEXHIKO-KPHMIHATICTHYHIX 3aC00iB
Hioro (hikcarlil; BU3HAYCHHS TAKTUYHIX TIPUIAOMIB, SIKi ITOTPIGHO BUKOPHCTATH JJist HAMOLIbII e(heKTHBHOTO 371ili-
CHEHHS TIPOIECYIbHOI 1il; CKITalaH s 11any aoruTy. Hasmano xapakTepieTiKy OKpeMmuM 3 HUX.

KmouoBi cioBa: TpaHCHaIiOHA/IbHE OPTaHi30BaHe 3JI0YMHHE YTPYTOBAHHS, KPUMiHAIbHI IIPABOIIOPY-
MIEHHS, TOTEPIiINN, CBIIOK, PO3CiyBaHHs, CTia4i (PO3ITYKOBI) /ii, IJIAHYBAHHS PO3CJIi/{yBaHHS, OTHUT,
OpraHizaIiitHo-1iIr0TOBY1 3aX0/I1.
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THE CONCEPT AND LEGAL NATURE
OF PROVIDING FREE JURIDICAL AID
BY ATTORNEYS-AT-LAW

Abstract. Purpose. The purpose of the article is to define the concept and to reveal the legal nature
of providing free juridical aid by attorneys-at-law. Results. Relying on the analysis of scientific views
of scholars, the article argues that it is more appropriate to use the term juridical’ rather than ‘legal’ aid,
since the latter is directly related to the provisions of law, legislation under which such aid is provided.
The author offers an original definition of the concept of ‘provision of free juridical aid by attorneys-at-
law.’” The key factors characterising the legal nature of providing free juridical aid by attorneys-at-law are
highlighted. It is established that in the course of regulating social relations which arise and develop in
connection with the provision of free juridical aid by attorneys-at-law, the actors authorised by the State
apply the provisions of law of various branches - administrative law, criminal law and criminal procedure
law, civil law and civil procedure law, economic law and economic procedure law, etc. Conclusions. It is
concluded that the provision of free juridical aid by attorneys-at-law should be understood as the professional
practice of attorneys-at-law regulated by the provisions of current national legislation and guaranteed by
the State to provide legal services at the expense of the sources of financing established by law, which ensures
protection of the rights, freedoms and interests of a person in a difficult legal situation, in accordance with
the conditions and grounds clearly defined by law and free of charge for such a person. The legal nature
of free legal aid is characterised by the following factors: it is in the process of formation and development,
which is associated with the gradual replacement of the institution of legal aid by the institution of juridical
aid provision; the grounds and procedure for providing free juridical aid are regulated by a significant
number of legal regulations which together determine the legal basis for the functioning of this field of social
relations; the activities of attorneys-at-law in providing free juridical aid are professional and guaranteed
by the State; the provision of free juridical aid is financed from the sources of funding determined by law;
the rights, freedoms and interests of a person in a difficult legal situation are protected in accordance with
the conditions and grounds clearly defined by law; the provision of free juridical aid is free of charge for
the person receiving it; the state establishes a system of legal guarantees for the provision of free juridical
aid by attorneys-at-law; the provision of free juridical aid by attorneys-at-law has its own institutional
component as a system of participants in these social relations.

Key words: legal nature, free juridical aid, attorney-at-law, regulatory framework.

tive institutions for their restoration in case
of unlawful encroachments. One of such institu-

1. Introduction
According to Basic Law of Ukraine,

a human being, his or her life and health, honour
and dignity, inviolability and security are rec-
ognised in Ukraine as the highest social value.
Moreover, human rights and freedoms and their
guarantees determine the essence and orienta-
tion of the activity of the State (Constitution
of Ukraine, 1996). It should be noted, however,
that the mere enshrining of guarantees of indi-
vidual rights, albeit in the provisions of an act
of the highest legal force, is not enough. It is
necessary to develop effective mechanisms for
the protection and defence of individual rights,
freedoms and interests, as well as to estab-
lish and arrange for the functioning of effec-

© A. Komar, 2023

tions is undoubtedly the institution of juridical
aid provided by lawyers, which, in cases pro-
vided for by the current national legislation, is
free of charge.

The essence, features and significance
of juridical aid provision have been stud-
ied in the works by many legal scholars, such
as: V.V. Berch, V.V. Dzhuska, V.V. Zabor-
ovskyi, M.T. Lodzhuk, O.V. Martovytska,
O.M. Muzychuk, V.S. Nalyvaiko, M.M. Pohreb-
niak, V.B. Pchelin, O.V. Tarashchuk and others.
The works by these scholars have contributed to
the improvement of both theoretical and prac-
tical principles of providing juridical aid to
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persons in need. However, the administrative
and legal guarantees of the provision of jurid-
ical aid by attorneys-at-law have been studied
in a fragmentary manner, as part of the solution
of broader legal issues. Moreover, the issues
of the essence of the concept and the legal
nature of the provision of juridical aid by attor-
neys-at-law have received almost no attention.
In addition, it should be noted that the current
national legislation defining the legal basis for
the functioning of this sector of public rela-
tions has been significantly updated, which is,
inter alia, due to the introduction of the legal
regime of martial law in connection with rus-
sia's armed aggression against our country. That
is why, today, the issues of defining the essence
of the concept and the legal nature of the provi-
sion of free juridical aid by lawyers are of par-
ticular importance.

Therefore, the purpose of the article is to
define the concept and to reveal the legal nature
of providing free juridical aid by attorneys-at-law.

2. The essence of the concept of “juridical
aid”

To begin with, it should be noted that
today the essence of the concept of ‘Yjuridical
aid’ is revealed in the provisions of the cur-
rent national legislation, but, in our opinion,
in an ambiguous way. For example, the con-
tent of the right to free juridical aid, the pro-
cedure for exercising this right, actors, grounds
and procedure for providing free juridical aid,
and state guarantees for providing free juridi-
cal aid are defined in the provisions of the Law
of Ukraine ‘On Free Legal Aid’ of 2 June 2011.
According to the above-mentioned legal act,
Article 1, part 1, clause 1, free juridical aid is
juridical aid guaranteed by the State and fully
or partially provided at the expense of the State
Budget of Ukraine, local budgets and other
sources (Law of Ukraine On Free Legal Aid,
2011). This suggests that the legislator defines
the essence of free juridical aid as juridical
aid, that is, the essence of the phenomenon is
revealed through the same phenomenon, which
is a rather wrong approach.

Consequently, judicial aid is activities that
cover all of the above components of judicial
services, which is no longer consistent with
the legislator's position on understanding
the essence of certain types of free judicial aid,
which he defines not as a relevant service, but as
a state guarantee. According to Law of Ukraine
‘On Free Legal Aid’, Article 7, part 1, free pri-
mary judicial aid is a type of state guarantee that
consists in informing a person about his/her
rights and freedoms and obligations, the pro-
cedure for their implementation and enforce-
ment, restoration of rights in case of their vio-
lation and the procedure for appealing against
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decisions, actions or inaction of state author-
ities, local self-government bodies, officials
and employees. On the other hand, Article 13
of the above-mentioned law states that free sec-
ondary judicial aid is a type of state guarantee,
which consists in creating equal opportunities
for access to justice and includes the following
types of legal services: defence; representation
of the interests of persons entitled to free sec-
ondary judicial aid in courts, other state bodies,
local self-government bodies, before other per-
sons; drafting of procedural documents (Law
of Ukraine On Free Legal Aid, 2011).

The analysis of the above legislative pro-
visions regarding the general understanding
of the essence of judicial aid, including free
of charge, reveals that the legislator is incon-
sistent, since in some cases it indicates that it is
a set of legal services, and in others it is a state
guarantee. Moreover, if we consider juridical
aid as a set of legal services, some of its free
varieties will not include all of them, which
will also contradict its original meaning. In
case we consider juridical aid purely as a state
guarantee, it should be noted that it itself
includes a set of legal guarantees designed to
ensure both its proper implementation by law-
yers and its receipt by its addressees. That is,
the State guarantee does not refer to the pro-
vision of free juridical aid, but to the right to
receive it. For example, the legislator himself in
part 1 of Article 3 of the Law of Ukraine ‘On
Free Legal Aid’ establishes that the right to free
juridical aid is the ability of a citizen of Ukraine,
a foreigner, a stateless person, including a refu-
gee or a person in need of additional protection,
guaranteed by the Constitution of Ukraine, to
receive free primary juridical aid in full, as well
as the ability of a certain category of persons
to receive free secondary juridical aid in cases
provided for by law (Law of Ukraine On Free
Legal Aid, 2011). It follows that the provision
of free juridical aid is a practice guaranteed by
the State.

In this context, M.V. Stamatina argues
that the concept and essence of free legal aid
in Ukraine can be revealed as a professional
practice of relevant specialists guaranteed by
the State to provide legal services free of charge
aimed at realisation and protection of rights,
freedoms and legitimate interests of persons
who have applied for assistance (Zaborovskyi,
2016). In this case, in contrast to the legislator's
approach to defining the essence of judicial aid,
we believe that it is quite successful to emphasise
its free-of-charge nature, rather than to indicate
specific sources of its financial support. Never-
theless, in our opinion, this approach has a num-
ber of drawbacks. In particular, the author does
not indicate that the grounds and procedure for
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such assistance are regulated by the provisions
of the current national legislation, which, given
that this category is legal, is unacceptable.

In addition, it should be noted that not in
all cases the persons requesting for the provi-
sion of free legal aid are those who need it. For
example, as established in part 1 of Article 52
of the Criminal Procedure Code of Ukraine of 13
April 2012 (hereinafter - the CPC of Ukraine),
the participation of a defence counsel is manda-
tory in criminal proceedings concerning particu-
larly serious crimes. In this case, the participation
of a defence counsel is ensured from the moment
a person acquires the status of a suspect (Crim-
inal Procedure Code of Ukraine, 2012). More-
over, the analysis of the provisions of Article 23
of the Law of Ukraine ‘On Free Legal Aid’” sug-
gests that the provision of free secondary judicial
aid is terminated by the decision of the centre for
the provision of free legal aid if a person refuses
to receive free secondary judicial aid, except in
cases where the participation of a defence counsel
(attorney-at-law) is mandatory (Law of Ukraine
On Free Legal Aid, 2011). In other words, a defi-
nition of the essence of free juridical aid should
not focus on its recipients as persons who have
applied to a lawyer for it, since in cases provided
for by law such assistance is mandatory.

Therefore, it should be noted that a deeper
and more detailed understanding of the essence
of the concept under study will be possible by
defining the legal nature of free juridical aid. In
this regard, it should be noted that the profes-
sional literature reasonably notes that the term
‘legal nature’ is frequently used in legal litera-
ture, since legal nature is inherent in all legal
phenomena, but what is meant by legal nature is
mostly not disclosed by researchers (Bondarey,
2018). That is, the legal nature of the phenome-
non, in the case of the provision of juridical aid
by attorneys-at-law, can be determined by iden-
tifying its characteristic features which indi-
cate its place, role and purpose among the array
of similar phenomena and processes. According
to D. Prytyka, the essence of any legal institu-
tion is its service role and the methods by which
this role is manifested. That is why, according
to the scholar, the legal nature refers to the spe-
cific features of legal phenomena which char-
acterise their place in the legal superstructure
(Prytyka, 2003). Moreover, it should be noted
that the features that determine and indicate
the legal nature of the relevant phenomenon
may be both positive and, in some cases, neg-
ative, which is especially evident in the legal
nature of the provision of juridical aid by attor-
neys-at-law.

3. The legal nature of judicial aid

One of the main features indicating the legal
nature of providing free juridical aid by attor-

neys-at-law is actually the legal framework,
that is, a set of legal regulations which deter-
mine the grounds and procedure for the func-
tioning of this field of social relations. More-
over, the analysis of such framework may be
retrospective in nature, given another, no less
significant aspect of the legal nature which
should be considered when studying the essence
of the relevant legal phenomenon. In this con-
text, it would be appropriate to cite the state-
ment of M. Ye. Hryhorieva, who emphasises
that the conclusion about the legal nature
should be based on the analysis of the relevant
legal provision, its place in the system of legis-
lation, on clarifying the correlation of this pro-
vision with other provisions and institutions,
and the concept under study - with related legal
concepts and principles of law. In case the con-
cept under study is enshrined in law, it is natural
and appropriate to study the ‘past’, the history
of legislative development in order to trace
the origin, formation and development trends
of the provision and the concept enshrined in it
(Hryhorieva, 2007).

Thus, emphasising the importance of judi-
cial aid, scholars of law reasonably emphasise
its fundamental nature in the context of proper
protection of rights, freedoms and interests
of man and a citizen. For example, M. T. Lodzhuk,
in a study of the forms of legal aid in legal clin-
ics in Ukraine, argues that legal aid is one
of the most important legal remedies, a necessary
element of the mechanism for ensuring the rights
and freedoms of man and a citizen. According to
the scholar, this is due to the fact that the objec-
tive difficulties of an ordinary citizen who does
not have special legal knowledge and skills to
effectively use legal means to realise and protect
their interests give rise to the need for the assis-
tance of a professional lawyer (Explanatory note
to the draft Law of Ukraine on amendments to
the Constitution of Ukraine (regarding justice),
2015). We strongly agree with the scientist, but
we cannot but note that he uses the category ‘legal’
instead of ‘judicial’. Moreover, today such cases
are still quite common, which, in our opinion,
is primarily due to the imperfection of national
legislation regulating the provision of legal aid,
including free of charge, which is manifested, in
particular, in the ambiguous use of conceptual
and categorical apparatus. From the perspective
of a semantic analysis of the above category, it
should be noted that a large explanatory diction-
ary of the modern Ukrainian language notes that
the word ‘legal’ should be used in reference to law,
that is, a just social order and legislation chosen
by the people; a system of generally binding rules
(norms) of conduct established or sanctioned by
the State, which express the will of the ruling
class or the entire people or legislation; a form
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of legislation implemented by the state, depend-
ing on the social structure of the country; inter-
ests of a certain person, social group, etc, based
on the law, religious postulates, ancient customs,
etc.; protection of interests and opportunities
of a person to participate in something, to appeal
against something, etc., stipulated by a resolu-
tion of the state, institution, etc. (Busel, 2009).

Relying on the above arguments, it is more
appropriate to use the term ‘juridical’ rather
than ‘legal’ aid, since the latter is directly related
to the provisions of law, legislation under which
such aid is provided. Moreover, the word ‘jurist’
in the pages of a large explanatory dictionary
of the modern Ukrainian language is used in
the sense of a lawyer, a specialist in jurispru-
dence. Whereas the word ‘juridical’ means
the same as legal, that is, related to legislation,
legal provisions and their practical application;
connected with the study and scientific devel-
opment of law studies, jurisprudence; having
an official right to something; connected with
the study and scientific development of law
studies, jurisprudence; intended for training
lawyers (Busel, 2009).

In other words, the category “juridi-
cal,” unlike “legal,” is more subjective, since
its use is associated with the characteristics
of a certain person, that is, a jurist. It follows
that the amendments introduced by the Law
of Ukraine ‘On amendments to the Constitu-
tion of Ukraine (regarding justice)’ (2016) in
terms of correcting the conceptual and cate-
gorical apparatus were quite justified. However,
such changes mostly concerned constitutional
provisions, while the rest of the legislation
defining the grounds and procedure for exer-
cising the right to free juridical aid still used
the term “legal aid.”

The analysis of the provisions of current
legislation enables to state that the institution
of free juridical aid has not received its proper
consolidation in the provisions of national leg-
islation which constitute the regulatory frame-
work for the functioning of the field of public
relations under study. It should be noted that
such a framework is one of the leading factors
determining the legal nature of the provision
of free juridical aid by attorneys-at-law, as it
establishes both the grounds and procedure for
its provision, as well as other equally important
rules of conduct for the subjects of such social
relations. That is why, first of all, we traced
the historical path of formation and develop-
ment of the institution under study, which, inter
alia, enables to identify the following features
of the legal nature of the provision of free jurid-
ical aid by attorneys-at-law: it is in the process
of formation and development due to the grad-
ual replacement of the institution of legal aid
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by the institution of juridical aid provision;
the grounds and procedure for providing free
juridical aid are regulated by a significant num-
ber of legal regulations, which together deter-
mine the legal basis for the functioning of this
field of social relations.

In view of the last of the above features
that determine and indicate the legal nature
of the provision of free juridical aid by attor-
neys-at-law, it is necessary to emphasise such
a feature as the sectoral affiliation of the pro-
visions. According to A.A. Koreniuk, the legal
nature of the phenomenon is, nevertheless,
an issue of the sectoral affiliation of the provi-
sions that regulate these relations in order to
determine which provisions are ‘responsible’
for regulating a certain group of social relations
(Koreniuk, 2019). In this regard, the analy-
sis above reveals that in the course of regulat-
ing social relations which arise and develop in
connection with the provision of free legal aid
by attorneys-at-law, the actors authorised by
the State apply the provisions of law of vari-
ous branches - administrative law, criminal law
and criminal procedure law, civil law and civil
procedure law, economic law and economic pro-
cedure law, etc. Furthermore, we believe that
the field of social relations under study is most
subject to the regulatory influence of admin-
istrative and legal provisions, which also indi-
cates the specific legal nature of the provision
of free juridical aid by attorneys-at-law.

4. Conclusion

Therefore, as follows from the analysis
of the above material, the professional practice
of attorneys-at-law regulated by the provi-
sions of current national legislation and guar-
anteed by the State to provide legal services
at the expense of the sources of financing
established by law, which ensures protection
of the rights, freedoms and interests of a person
in a difficult legal situation, in accordance with
the conditions and grounds clearly defined by
law and free of charge for such a person. The
legal nature of free legal aid is characterised by
the following factors: it is in the process of for-
mation and development, which is associated
with the gradual replacement of the institu-
tion of legal aid by the institution of juridical
aid provision; the grounds and procedure for
providing free juridical aid are regulated by
a significant number of legal regulations which
together determine the legal basis for the func-
tioning of this field of social relations; the activ-
ities of attorneys-at-law in providing free jurid-
ical aid are professional and guaranteed by
the State; the provision of free juridical aid is
financed from the sources of funding deter-
mined by law; the rights, freedoms and inter-
ests of a person in a difficult legal situation are
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protected in accordance with the conditions
and grounds clearly defined by law; the pro-
vision of free juridical aid is free of charge for
the person receiving it; the state establishes
a system of legal guarantees for the provision
of free juridical aid by attorneys-at-law; the pro-
vision of free juridical aid by attorneys-at-law
has its own institutional component as a system
of participants in these social relations.
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IIOHATT: TA IIPABOBA IPUPOJA HATAHHSA
BE3OIIJTATHOI ITPABHNYOI 1IOIIOMOTH AIBOKATAMU

Abstract. Purpose. Mera crarti nojsirac y BU3HAueHHI TIOHSATTS Ta PO3KPUTH IIPABOBY IPUPO-
Jly HajiaHHs1 Ge30IUIATHOI PABHUYOI J0IIOMOTH ajiBoKaTamu. Results. Y crarti, ciupaiounch Ha aHasIi3
HAYKOBUX TOTJISIIB BYEHUX, apPrYMEHTOBAHO, 1[0 OiJIbII JOPEYHO BKMBATH TEPMIH <«IIPaBHUYA», a HE
«IIPaBOBa», aKe OCTAHHIN TIOB’ A3aHMiT Ge3MOCePeIHbO 3 HOPMAMM TIPaBa, 3aKOHOAABCTBOM, Ha MiICTaBi
it y TIOPSI/IKY SIKOTO TaKa JI0IOMOra HaJIA€ThCs. 3AIIPOIIOHOBAHO aBTOPChKE BU3HAUCHHS HOHATTS «HAJIaH-
Hst Ge30TIATHOI IPABHIYOT OTIOMOTH aJIBOKATAMU». BULIEHO KJTIOYOBI YNHHUKH, SIKi XapaKTEPU3YIOTh
[PaBOBY IIPUPOLY HaJaHHsI GE30IIATHOI IIPABHIYOI I0IIOMOTH aIBOKATaMu. 3'ICOBAHO, 110 P 3iHCHEH-
Hi TIPABOBOTO PETYJIIOBAHHS CYCITIIBHUX BiJIHOCHH, 110 BUHUKAIOTH i 3HAXO/SATD CBill PO3BUTOK Y 3B’SI3KY
3 HAJIAHHSAM aJBOKaTaMy Ge301IaTHOT IPABHUYOI IOMOMOTH, YIIOBHOBAXkKEH] /ePkaBoio cy6 €KTH 3aCTOCO-
BYIOTh HOPMH TTPABA, ITI0 HAJTEKATh /10 HAPISHOMAHITHIIINX TaTy3eil — afMiHICTPaTHBHOTO IpaBa, KPUMi-
HAJIBHOTO Ta KPUMIHAJIBHOTO MTPOIECYaJbHOTO MTPaBa, IIMBLIBHOTO Ta IIUBIJILHOTO IPOIECYATLHOTO IPaBa,
roCIOAPCHKOTO Ta TOCIOAAPCHLKOTO IPOIeCyaibHOro Tipasa Tolto. Conclusions. 3pobieHo BUCHOBOK, 110
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Iijl HAAHHSIM O€30ILIATHOI TIPABHUYOI IOMOMOTH AIBOKATAMU CJIiJl PO3YMITH PErJIAMEHTOBAHY MPUIIH-
caMu YMHHOTO HAIliOHATBbHOTO 3aKOHOABCTBA, MPOdeciiiiy, rapaHTOBaHy AePKaBOIO [MiSTBHICTD aIBOKA-
TiB I10/10 HAJIAHHS 32 PAXYHOK BU3HAYCHUX 3aKOHO/IABCTBOM JiKepes (DiHAHCYBAaHHS MPABHUYMX HTOCIYT,
1o 3abe3reyye 3aXKCT TpaB, cBOOOJ Ta iHTepeciB 0cobH, gKa nepebyBac y CKIaiHii MpaBoBiil cuTyarii,
Bi/ITTOBI/THO 0 9iTKO OKPECAEHNX 3aKOHOMABCTBOM YMOB Ta TI/ICTaB Ta Ha GE30TLIATHIN OCHOBI JIsT Hei.
[IpaBoBy mpupoay HajaHHs (GE30IUIATHOI MPABOBOI JONOMOTM XapaKTEPU3YIOTh HACTYIIHI UMHHUKU:
nepeOyBa€e B CTa/ii CBOTO CTAHOBJIEHHS Ta PO3BUTKY, 110 TIOB'SI3aHO 3 IIOCTYTIOBOIO 3aMiHOI0 IHCTHUTYTOM
HaJIaHHS TIPABHUYOI JIOTIOMOTH IHCTUTYTY HAJIaHHSI IPABOBOI JIOIIOMOTH; TT/[CTABU Ta TOPSIOK HAJAHHST
6e301IaTHOT TIPABHUYOI IOMOMOTU PErJIAMEHTOBAHO 3HAYHOI KLIbKICTIO HOPMATHBHO-IIPABOBUX AKTIB,
10 B CYKYITHOCTi BU3HAYAIOTH TIPABOBi 3acajiv (PYHKI[IOHYBaHHS AaHOi cepu CyCHiJbHUX BiJIHOCHH;
JUAMBHICTD aIBOKATIB 010 HaJaHHs O€30IIaTHOI IIPaBHUYOI J0TIOMOTH € TIPOdeCiiiHOI0 | rapaHTOBAHOIO
JIepsKaBoto; (hiHAHCYBaHHs HajlaHHs1 GE30IIATHOT IPABHUYO] JIOIIOMOTH 3/[IHCHIOETCS 32 PAXYHOK BU3HA-
YeHHX 3aKOHOABCTBOM JKepelt (hiHaHCyBaHHS; 3aXICT MPaB, CBOOOJ Ta iHTepeciB ocodu, sika repedyBae
y CKJAZHII TPaBOBIN cUTYyaIlil, 3/IiHCHIOETHCS BIATOBIAHO /10 YiTKO OKPECAeHUX 3aKOHO/IAaBCTBOM YMOB
Ta IMi/ICTaB; HaJaHHs 6e301LIaTHOT TPaABHITYOl IOMOMOTH 3AIHCHIOEThCA Ha Ge30ILIaTHIN OCHOBI 171t 0CO0H,
sIKa Tl OTPUMYE; JIEPKABOIO 3aKPIILIIOETHCS CUCTEMA IOPUIMYHIX TAPAHTIN Ha/aHHsI O301IATHOI IIPABHM-
YOI I0MOMOTH aIBOKaTaMU; HaJlaHHs OE30ILIaTHOI IPABHUYO] JIOTIOMOTH aJIBOKATaMU Ma€ BJIACHY IHCTUTY-
HIIHY CKJIA/I0BY K ccTeMY Cy0’€KTiB JaHUX CYCITIIbHIX BiHOCHH.
KimouoBi croBa: nipaBoBa pupojia, 6e301iaTHa MpaBHuYa J0MOMOra, aIBOKAT, TIPABOBE PEYJTIOBAHHS.
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EUROPEAN REQUIREMENTS IN THE SYSTEM

OF REGULATORY AND LEGAL FRAMEWORK

FOR STATE SUPERVISION OF ACTIVITIES OF LOCAL
SELF-GOVERNMENT BODIES AND OFFICIALS

Abstract. Purpose. The purpose of the article is to consider the issue of defining within the system
of such framework the European requirements established for the proper exercise of state supervision
of the activities of local self-government bodies and officials. Results. The article considers the issues
of defining within the system of regulatory and legal framework the European requirements established
for the proper exercise of state supervision of the activities of local self-government bodies and officials. It
is specified that the regulatory framework can be generally defined as a set of legal provisions enshrined in
the Constitution, laws and bylaws which establish the regulatory fundamentals of a certain area of public
relations, set out the principles, procedure of functioning and competence of the relevant entities, and also
guarantee the observance of law and order. International requirements within their framework are a special
element, as formalisation is not enough to assert that the national system of state supervision meets
generally accepted European standards. Conclusions. It is established that the European Charter of Local
Self-Government stipulates that state supervision should be legally regulated, implemented in compliance
with the principle of proportionality and aimed primarily at ensuring legality. In addition, other European
acts (Recommendations of the Council of Europe, the White Paper on European Governance, etc.)
emphasise the need for public supervision, accountability and efliciency of local authorities. Although
most of the international requirements are already enshrined in domestic legislation, that is, they are part
of the system of regulatory frameworks for state supervision of the activities of local self-government
bodies and officials, further work on optimising the content of the regulatory body of domestic legislation
is relevant, appropriate and even necessary. In particular, the issues of legislative conflicts and clarification
of supervision mechanisms, including in the aspect of strengthening the legal role of the institution
of public participation, should find their regulatory solution.

Key words: state supervision, international requirements, local democracy, local self-government,
regulatory framework, organisation and functioning, management of local affairs.

1. Introduction

The fact that state supervision of the activi-
ties of local self-government bodies and officials
has its regulatory framework, beginning, basis,
foundation, and the like is indisputable. Schol-
ars use the categories of ‘foundations,” ‘basis’
and ‘principles’ (traditionally, as synonyms)
to refer to them (Boniak, 2015). However,
a semantic analysis of these words shows that
the content of these categories should be distin-
guished (Boniak, 2015), although there is still
no single generally accepted definition (Hala-
han, Pysmennyi, 2013).

M. Shaternikov argues that the word foun-
dations in the modern Ukrainian language is
interpreted through the philosophical encyclo-
paedic meaning mainly as a sufficient or nec-
essary condition for something (Shaternikov,

© O. Rosliakov, 2023

2015). In addition, D. Koshykov argues that
the concept of ‘legal framework’ is understood
by scholars in several aspects: 1) as a system
of legal regulations governing a certain sphere
of social relations or functioning of their actors;
2) as provisions of law establishing certain rules
of activity of participants in social relations
contained in legal regulations; 3) as guiding
fundamentals (principles) of relevant activities
of individual bodies enshrined in the provisions
of relevant laws and regulations (Koshykov,
2020).

Therefore, the regulatory framework can
be generally defined as a set of legal provisions
enshrined in the Constitution, laws and bylaws
which establish the regulatory fundamen-
tals of a certain area of public relations, set
out the principles, procedure of functioning
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and competence of the relevant entities, and also
guarantee the observance of law and order.

Since the content and structure of the reg-
ulatory framework directly affect the effective-
ness of regulating the relevant area, we believe
it is important to consider the issues of defining
within the system of regulatory and legal frame-
work the European requirements established
for the proper exercise of state supervision
of the activities of local self-government bodies
and officials.

The level of development of this issue by
domestic scholars is sufficiently high, as evi-
denced by the existence of numerous scien-
tific studies on the issues of regulatory frame-
work for supervision of the activities of local
self-government bodies in Ukraine. However,
despite the significant scientific achievements,
a number of unresolved issues remain, includ-
ing the effectiveness of existing regulations in
the current security environment and updated
public demands caused by the European inte-
gration vectors of development.

2. European provisions on administrative
supervision of the activities of local self-gov-
ernment bodies

It should be noted that, in general,
the conceptual framework for the construction
and functioning of the local self-government
system is defined and set out in international
acts to which Ukraine has acceded. These are
the World Declaration of Local Self-Gov-
ernment and the European Charter of Local
Self-Government. The World Declaration
of Local Self-Government was developed by
the World Association of Local Governments.
This Association is called the International
Union of Local Authorities. The World Decla-
ration of Local Self-Government was adopted
at the 27th International Congress of the Inter-
national Union of Local Authorities on 23-26
September 1985 (Zvizdai, 2015), and the Euro-
pean Charter of Local Self-Government on 15
October 1985. In other words, these two doc-
uments were developed and adopted almost
simultaneously, and therefore it is clear that to
a large extent their main provisions coincide.

Thus, the European Charter of Local
Self-Government in Article 8 “Administra-
tive supervision of local authorities' activities”
states that:

“1. Any administrative supervision of local
authorities may only be exercised according to
such procedures and in such cases as are pro-
vided for by the constitution or by statute.

2. Any  administrative  supervision
of the activities of the local authorities shall
normally aim only at ensuring compliance with
the law and with constitutional principles.
Administrative supervision may however be
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exercised with regard to expediency by high-
er-level authorities in respect of tasks the exe-
cution of which is delegated to local authorities.

3. Administrative supervision of local
authorities shall be exercised in such a way as to
ensure that the intervention of the controlling
authority is kept in proportion to the impor-
tance of the interests which it is intended to
protect” (European Charter of Local Self-Gov-
ernment, 1985).

The analysis of this European provision
leads to the following interim conclusions:

— First, administrative supervision of local
self-government bodies’ activities should be
exercised exclusively within the limits provided
for by the Constitution and laws, which guaran-
tees predictability and legitimacy of its imple-
mentation;

— Second, administrative supervision
oflocal self-government bodies" activities has its
own specific purpose — its main goal is to ensure
compliance with the law and constitutional
principles in the activities of local self-govern-
ment bodies. Moreover, in some cases, it may
include an assessment of the expediency of per-
forming delegated tasks, which emphasises its
multifunctional nature;

— Third, it is extremely important to adhere
to the fundamental principles of its implementa-
tion, among which the principle of proportion-
ality is the leading one, since the control meas-
ures should be in proportion to the protection
of the public interest, which helps to balance
the autonomy of local self-government with
the need for state intervention (this means pre-
venting excessive pressure on local authorities
by controlling bodies);

— Forth, from the above provision, the need
to comply with the principle of limited inter-
ference can be distinguished as an independent
requirement. Administrative supervision itself
should not violate the independence of local
self-government bodies, but only guarantee
their activities within the legal framework;

— Fifth, the legal environment for the imple-
mentation of these activities should comply
with international obligations, in particular
the principles enshrined in the European Char-
ter of Local Self-Government, and take into
account the best practices applicable in the EU.

In addition to the above-mentioned Euro-
pean Charter of Local Self-Government,
the EU has adopted the following legal acts:
Recommendation No. R(97)7 of the Com-
mittee of Ministers of the Council of Europe
on local public services and the rights of users
of their services; White Paper on European
Governance; Recommendation No. 61 (1999)
of the Congress of Local and Regional Authori-
ties of the Council of Europe.
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In accordance with Recommendation
No. R(97)7 of the Committee of Ministers
of the Council of Europe on local public ser-
vices and the rights of users of their services,
in order to find more efficient management
methods, a requirement for better control over
public expenditure is established (Recommen-
dation no. R (97) 7 of the Committee of Min-
isters to member states on local public services
and the rights of their users. Council of Europe,
1997). Furthermore, the document states that
all important social and administrative ser-
vices should be subject to a periodic evaluation
of user satisfaction, followed by public discus-
sion of the findings of this evaluation (Monitor-
ing the activities of local self-government bod-
ies (foreign experience), 2017). This underlines
the importance of citizen engagement in evalu-
ating the performance of local authorities.

3. European standards for improving
administrative supervision of local self-gov-
ernment bodies

The European Governance A White Paper
(European  Commission, 2001) identifies
the main areas for improving the work of Euro-
pean institutions, in particular by involving
the public in monitoring their work. In their
activities, European institutions at the state
and local levels rely on principles of good
governance, such as openness, participation,
accountability, effectiveness and coherence
(Monitoring the activities of local self-govern-
ment bodies (foreign experience), 2017). This
proves that the European approach to state
control is aimed not only at verifying legality,
but also at promoting good governance through
the involvement of civil society.

The experience of independent oversight
is described in Recommendation 61 (1999)1
on the role of local and regional mediators/
ombudsmen in defending citizens' rights
(1999) of the Congress of Local and Regional
Authorities of the Council of Europe. Given
the growing complexity of administrative
systems and the workload of administra-
tive courts, Congress supported the creation
of an ombudsman's office and the introduction
of local and regional ombudsmen (Monitoring
the activities of local self-government bodies
(foreign experience), 2017). Again, this is in line
with the pan-European trend of strengthening
mechanisms for protecting the rights of citizens
in their relations with local authorities.

Therefore, the European approach to state
supervision of local self-government is a com-
prehensive one, based on the principles of effi-
ciency, transparency, accountability and public
participation. Its full implementation in Ukraine
can help improve the mechanisms of state con-
trol, strengthen legal protection of citizens

and improve the quality of services provided by
local governments.

It should be noted that when compar-
ing the provisions of the Law of Ukraine “On
Local Self-Government in Ukraine” with
the provisions of the European Charter of Local
Self-Government, the latter regulates the mech-
anisms of state supervision more thoroughly.
While national legislation focuses mainly on
issues of legality, the European Charter of Local
Self-Government also provides for the possibil-
ity of monitoring the expediency of exercising
delegated powers.

Moreover, the European Charter of Local
Self-Government is formally part of Ukrainian
legislation and should be directly applied in real
life. In fact, the situation here is not so optimis-
tic for a number of reasons: first, the definitions
of local self-government in the Constitution
of Ukraine and the Law of Ukraine “On Local
Self-Government in Ukraine” and the Charter
differ to some extent. Second, having ratified
the Charter, the Ukrainian parliament did not
determine whether or not it should be extended
to local self-government bodies such as rayon
and oblast radas. This failure to define leads to
constant discussions about the inconsistency
of our realities with the Charter, since rayon
and oblast radas do not have their own exec-
utive bodies, as provided for in Article 3(2)
of the Charter. In Europe, such issues do not
arise, as the oblast and rayon levels are part
of the regional self-government system, which
is not covered by the Charter. In Ukraine, how-
ever, both rayon and oblast radas are referred to
as “local self-government bodies.” Accordingly,
the basic principles of the Charter should be
taken into account at both the national and local
levels when drafting new laws or making deci-
sions by local governments (Zvizdai, 2015).

Therefore, the study concludes with
the statement that the regulatory framework
for exercising state control over the activities
of local self-government bodies in Ukraine
requires further improvement in accordance
with European standards.

4. Conclusion.

The European Charter of Local Self-Gov-
ernment stipulates that state supervision should
be legally regulated, implemented in compliance
with the principle of proportionality and aimed
primarily at ensuring legality. In addition, other
European acts (Recommendations of the Coun-
cil of Europe, the White Paper on European
Governance, etc.) emphasise the need for pub-
lic supervision, accountability and efficiency
of local authorities.

Although most of the international require-
ments are already enshrined in domestic leg-
islation, that is, they are part of the system
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of regulatory frameworks for state supervision
of the activities of local self-government bod-
ies and officials, further work on optimising
the content of the regulatory body of domes-
tic legislation is relevant, appropriate and even
necessary. In particular, the issues of legislative
conflicts and clarification of supervision mecha-
nisms, including in the aspect of strengthening
the legal role of the institution of public partici-
pation, should find their regulatory solution.
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€BPOIIEIICHKI BUMOTH B CUCTEMI HOPMATUBHO-ITPABOBHX 3ACA/T
3IMCHEHHS IEP;KABHOTO KOHTPOJIIO 3A TISJIbHICTIO OPTAHIB
ITIOCAJOBUX OCIb MICIIEBOT'O CAMOBPAYBAHHA

Abstract. Purpose. Meta craTTi 0JIsTa€ y 3[lHCHEHH] PO3IJIsAY TIPOOJIEMATUKY BU3HAYEHHS B MEKaxX
CHCTEMH TaKHX 3aCa/[ €BPOIEHCHKUX BUMOT, 110 BCTAHOBJIOIOTHCS /I HAJIEXKHOTO 3/1iFICHEHHS JIePKaBHOTO
KOHTPOJIIO 3 JiSAIBHICTIO OPraHiB i mocagoBux oci6 MicteBoro camoBpsiayBamtst. Results. Crarts npucss-
YyeHa o3Iy NPoOJIeMaTHKI BUSHAYECHHSI B MEKaX CHCTEMI HOPMAaTUBHO-IIPABOBKX 3aCa/l EBPOIEHCHKUX
BUMOT, 1[0 BCTAHOBJIIOIOTHCS JIJIST HATIE)KHOTO 3/IIIICHEHHS JIePKaBHOTO KOHTPOJIIO 32 JiSUIbHICTIO OPraHiB
i I0caI0B1X 0CI6 MICIIEBOTO CAMOBDSI/LYBAHHsL. YTOUHEHO, 110 HOPMATUBHO-IPABOBI 3aCaj[1 3arajloM MOKHa
BU3HAYNTH SIK CYKYTTHICTh TPAaBOBIX HOPM, 3aKpiieHnX y KoHCTHTYIIT, 3aKk0HAX Ta TMi3aKOHHNX aKTax, sKi
BCTAHOBJIIOIOTH OCHOBU IIPABOBOTO PETYJIIOBAHHS TTI€BHOI C(hepH CYCIIIbHIX BiTHOCHH, 3aKPIILTIOI0TH TIPUH-
LUIIH, HOPAAOK (DYHKIIOHYBAHHS Ta KOMIIETEHIIIIO BIAOBIAHMX Cy0'€KTIB, a TAKOXK rapaHTii 10TpUMAHHS
3aKOHHOCTI I TIpaBOMOPSIAKY. MisKHAPOHI BUMOTH ¥ iXHIX MeKaX € 0COOIMBUM €TeMEHTOM, ake (op-
MaJIbHOTO 3aKPINJIeHHs 3aMaJIo, 100 CTBEePKYBATH IIPO BiAMOBIAHICTD HAIlIOHAIBLHOI CUCTEMH JAEP/KABHOTO
KOHTPOJTIO 3araJibHONPUIHATHM €BporeiicbknuM crargapram. Conclusions. 3’sicoano, mo €Bporeiichka
XapTisi MIiCIIEBOTO CAaMOBPSILYBaHHS BCTAHOBJIIOE, 110 JIEP/KAaBHUI KOHTPOJIb M€ OyTH 3aKOHOIABYO BPEry-
JIbOBAaHWUM, 3[IIICHIOBATHUCSA 3 TOTPUMAHHAM ITPUHITUITY ITPOTIOPIIMHOCTI Ta CIIPSIMOBYBATHCS MepeIyciM Ha
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3abesnevents 3akoHHocTi. KpiM Toro, inmi eBporeiichki aktn (Pexomennanii Pagu €sporu, «bima krura
€BPOIENHCHKOTO BPSLYBAHHS» TOIIO) HiZKPECTIOTh HEOOXIIHICTh IPOMACHKOIrO KOHTPOJIIO, HiBBITHOCTI
Ta e(heKTUBHOCTI JisIbHOCTI MicieBoi Biiau. | mompu Te, 1o OLIbIcTh MiKHAPOIHUX BIUMOT TaK YK HAK-
1lle BKe M€ HOPMATHBHE 3aKPIIUIEHHSI B AKTAX BITUM3HSHOTO 3aKOHOJABCTBA, TOOTO € YACTUHOKO CHCTEMH
HOPMATHBHO-TPABOBHUX 3aCa/l 3/iFICHEHHS IEP/KaBHOTO KOHTPOJIIO 3a IIsTbHICTIO OPTaHiB i TOCaI0BUX 0cid
MICIIEBOTO CAMOBPSI/LY BAHHSI, MOJIaJIbIIIa POOOTA HAJl ONITUMIAI[EI0 3MICTY HOPMATUBHOTO MACUBY BITUU3HSI-
HOT'O 3aKOHO/IABCTBA € AKTYAJIBHOIO, IOPEYHOIO Ta HABITh HEOOXi/IHOW0. 30KpEMa MAIOTh 3HAITH CBOE HOPMa-
THBHE BUPIIIEHHS TUTAHHS HASBHOCTI 3aKOHO/IABUMX KOJIi3iH, yTOUHEHHS MeXaHi3MiB KOHTPOJTIO, 30KpeMa
1 B aCIeKTi OCUJIEHHSI IIPABOBOI POJIL IHCTUTYTY FPOMA/ICHKOI y4acTi.

Kuouosi ciroBa: iepskaBHUI KOHTPOJIb, MIsKHAPO/IHI BUMOTH, MicIieBa JIEMOKPATisi, MiClieBe CAMOBPSITY-
BaHHSI, HOPMaTUBHO-TIPABOBI 3aCa/iN, OPTaHi3aIlisl Ta PYHKIIOHYBAHHSI, YIIPABJIIHHS MiCI[eBUMHI CTIPABaAMI.
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