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THE ESSENCE AND FEATURES

OF TRANSNATIONAL ORGANISED
CRIMINAL GROUPS: THEORETICAL
AND PRACTICAL ASPECTS

Abstract. Purpose. The purpose of the article is to define the essence and features of transnational
organised criminal groups. Results. The article studies some aspects of investigation of crimes committed
by transnational organised criminal groups. On the basis of domestic and foreign scientific literature, as
well as the study of legislation, the concept and features of a ‘transnational organised criminal group’
are formulated. The author emphasises that the issue of transnational crime, namely, the definition of its
concept and features, has always been a subject of lively debate among scholars and practitioners over
the past decades both in Ukraine and abroad. The solution to these problems requires a thorough study
and analysis of domestic and foreign scientific literature, as well as a comprehensive study of judicial
and investigative practice. The concept of a transnational organised criminal group is formulated as a stable
transnational association of five or more persons united by a single plan of illegal activities and distribution
of functions among its members with an existing leader (leaders), and which commits illegal activities
(possibly disguised as legal) with the aim of maximising illegal proceeds. Conclusions. The following
features have been identified: it operates on the territory of more than one state; it commits unlawful acts
in one state, but a significant part of its preparation, planning and management takes place in another
state; it commits unlawful acts in one state, but its significant consequences take place in another state; it
consists of five or more persons; it has a preliminary conspiracyj; it is stable; the association is hierarchical;
its goal is to commit serious or especially serious crimes; it manages and coordinates the illegal activities
of these persons; it has a high level of secrecy of criminal activity; it has a mercenary motive; it may have
corrupt ties in government, administration, and law enforcement agencies; organised criminal activity
may be politicised.

Key words: transnational organised criminal group, criminal offences, leader, investigation,
investigative (search) actions, planning.

1. Introduction on the study of the essence and fea-

The issue of transnational crime, namely,
the definition of its concept and features, has
always been a subject of lively debate among
scholars and practitioners over the past dec-
ades both in Ukraine and abroad. The solution
to these problems requires a thorough study
and analysis of domestic and foreign scientific
literature, as well as a comprehensive study
of judicial and investigative practice. There-
fore, this publication will be aimed at address-
ing a specific issue: defining the essence
and features of transnational organised crimi-
nal groups.

The following national and foreign
scholars who have focused their research
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tures of organised criminal groups should
be noted: V.P. Bakhin, P.D. Bilen-
chuk, M. H. Verbenskyi, V.O. Hlushkov,
A. Castle, E. Karamucho, N.S. Kar-
pov, O.L. Kobylianskyi, V.V. Korolchuk,
A.V.Kofanov, A.M. Lazebnyi, B.S. Levytskyi,
K. B. Marysiuk, Ye.K. Paniotov, V.S. Polian-
ska, Ye.D. Skulysh, K.O. Chaplynskyi,
and others. In addition, our study is based
on a comprehensive approach to formu-
lating the scientific category, considering
international practice and current trends.

The purpose of the article is to define
the essence and features of transnational organ-
ised criminal groups.
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2. Areas of combating transnational
organised crime

To begin with, we consider it necessary to
cite V.V. Korolchuk's thesis, stating that transna-
tional organised crime is the result of the devel-
opment of organised crime, its transformation,
expansion of its borders by going beyond the bor-
ders of one state. The author argues that this
phenomenon is becoming global in nature
and threatens the development of any state, so
transnational organised crime is one of the high-
est levels of criminal evolution, which is almost
impossible to eradicate, but it is quite possible to
reduce its negative impact on the modern world
community and politics (as well as the economy
and politics of individual states). The researcher
concludes that among the urgent measures aimed
at solving a large number of problems related
to the prevention and overcoming of organised
crime and its transnational forms, the legislative
complex of legal measures should be in the first
place along with the measures of organisational
nature, with due regard for foreign experience
of such legal prevention, as well as consistency
with international law. In other words, according
to V.V. Korolchuk, Ukraine needs to coordinate
the forms and methods of combating organ-
ised crime in accordance with the approaches
of the EU and the CoE, recognise the proce-
dures for combating organised crime generally
accepted in European countries, and for this pur-
pose it is necessary to make appropriate changes
to legislation, as well as to adopt new laws, par-
ticipate in joint activities of the EU countries
in the fight against organised groups and crim-
inal organisations, including transnational ones,
introduce a mechanism for implementing legis-
lation on transplantation (Korolchuk, 2013). In
support of all of the above, we emphasise that
the regulatory framework should, in our opinion,
be based on international law.

In the context of the above, we believe
that the position of K. Marysiuk is correct, as
he points out that these provisions are clearly
not sufficiently regulated at this level. In
the author's opinion, it would be necessary to
enshrine provisions relating to transnational
organised crime at the domestic legislative level
of the UN member states. After all, interna-
tional and domestic legislation should include
provisions that would clearly define the features
of transnational organised crime and trans-
national criminal organisations, which would
enable their clear distinction from other types
of criminal manifestations and related crimi-
nal entities, and would significantly improve
the fight against them (Marysiuk, 2017).

According to V.S. Polianska ‘.. original
definition of transnational organised crime
in the economic sector, it is organised crim-
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inal activity in the field of legal and illegal
economic activity, that is, in the field of pro-
duction, exchange, distribution and consump-
tion of material goods and services, including
under the guise of legal activity, performed in
two or more states, characterised by merce-
nary motives, planning and proper prepara-
tion of crimes, a developed structure, the pres-
ence of a special purpose of committing grave
and especially grave crimes.” In addition,
the researcher establishes that the following
will be the features of transnational economic
crimes: ‘..multiple jurisdictions (internation-
ality), multiple criminality, specific motive,
structured and mobile actor, criminal innova-
tion, corrupt connections as an integral element
of the infrastructure’ (Polianska, 2016).

According to A. Castle, the issue of trans-
national organised crime has been raised in
security dialogues precisely on these terms.
The researcher argues that in recent years,
a number of authors have argued that criminal
organisations are particularly well-positioned
to exploit the opportunities of an opening
global economy, the break-down of political
barriers, and the communications revolution.
Moreover, the author argues that “the com-
bined and often cooperative activities of many
of the leading criminal organizations are by
nature borderless operations, running counter
to and often directly threatening the interests —
and the security — of states, who seem powerless
to slow (much less reverse) the growth of crimi-
nal activity” (Castle, 1997).

According to foreign publicists, “..trans-
national organized crime encompasses vir-
tually all serious profit-motivated criminal
actions of an international nature where more
than one country is involved. There are many
activities that can be characterized as trans-
national organized crime, including drug traf-
ficking, smuggling of migrants, human traffick-
ing, money-laundering, trafficking in firearms,
counterfeit goods, wildlife and cultural prop-
erty, and even some aspects of cybercrime. It
threatens peace and human security, leads to
human rights being violated and undermines
the economic, social, cultural, political and civil
development of societies around the world. The
vast sums of money involved can compromise
legitimate economies and have a direct impact
on governance, such as through corruption
and the “buying” of elections” (Transnational
Organized Crime — The Globalized Tllegal
Economy, 2020).

In addition, M.H. Verbenskyi defines trans-
national organised crime as “..a separate type
of organised crime characterised by a struc-
tural system of highly organised and carefully
concealed criminal groups engaged in interre-
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gional or, in some cases, international criminal
activity in the form of a trade aimed at system-
atically obtaining the highest possible profits
and super-profits, often using both state struc-
tures and civil society institutions in their inter-
ests” (Verbenskyi, 2006).

Therefore, we argue that a transnational
organised criminal group is a stable transna-
tional association of five or more persons united
by a single plan of illegal activities and distri-
bution of functions among its members with
an existing leader (leaders), and which commits
illegal activities (possibly disguised as legal)
with the aim of maximising illegal proceeds.

Regarding the features of this scientific
category, first, a reference should be made to
the publication of V.V. Popko, who appropri-
ately emphasised that the formation of transna-
tional criminal law is one of the most important
activities of the United Nations, which performs
a central function in organising cooperation in
the field of combating international crime on
an institutional basis. In addition, the author
argues that the law-making and organisational
role of the Organisation is manifested in the activ-
ities of its bodies, among which the researcher
identified the following: the General Assembly,
the Security Council, the International Law
Commission, the Economic and Social Council
(ECOSOC), the Commission on Crime Preven-
tion and Control, expert groups, the Office on
Drugs and Crime, congresses on crime preven-
tion and criminal justice, commissions and com-
mittees whose activities are aimed at drafting
conventions, resolutions, declarations and other
UN documents (Popko, 2019). Thus, V.V. Popko
has listed in detail all possible UN bodies that
can adopt specific documents to counteract
the activities of transnational organised crime.

We believe that the United Nations Con-
vention against Transnational ~Organised
Crime, adopted by General Assembly Resolu-
tion 55/25 of 15 November 2000, is the most
important among them. In addition, this inter-
national legal instrument states that an offence
can be recognised as ‘...transnational in nature if:
a) it is committed in more than one State; b) it
is committed in one State but a substantial part
of its preparation, planning, direction or control
takes place in another State; ¢) it is committed
in one State, but involves an organised criminal
group that engages in criminal activities in more
than one State; d) it is committed in one State
but has substantial effects in another State”
(United Nations Convention against Transna-
tional Organized Crime, adopted by Resolution
55/25 of the General Assembly, 2000). Agreeing
with the accuracy of the features identified, we
synthesise them into the following ones, consid-
ering the issues of our study:

— A transnational organised criminal group
operates on the territory of more than one state;

— A transnational organised criminal group
commits offences in one state, but a significant
part of its preparation, planning and manage-
ment takes place in another state;

— A transnational organised criminal group
commits an offence in one State, but it has sub-
stantial effects in another State.

3. Formation of signs of organised crime

In addition, at the legislative level in our
country, the issue of the list of specific features
has not been resolved, for example, the Law
of Ukraine only provides a definition of organ-
ised crime, and the features inherent in this
phenomenon are not defined (Law of Ukraine
On the organizational and legal foundations
of combating organized crime, 1993). Moreover,
parts 3 and 4 of Article 28 of the Criminal Code
of Ukraine state that ‘...a criminal offence shall
be deemed to have been committed by an organ-
ised group if several persons (three or more)
who have previously organised themselves into
a stable association for the purpose of commit-
ting this and other criminal offences, united by
a single plan with the distribution of functions
of the group members aimed at achieving this
plan, known to all group members... 4. A crim-
inal offence shall be deemed to be committed
by a criminal organisation if it is committed by
a stable hierarchical association of several per-
sons (five or more), whose members or struc-
tural parts, by prior conspiracy, have organised
themselves for joint activities with the aim
of directly committing serious or especially
serious crimes by members of this organisation,
or directing or coordinating the criminal activ-
ity of other persons, or ensuring the function-
ing of the criminal organisation itself and other
criminal groups” (Criminal Code of Ukraine,
2001). These definitions can be used to identify
the following features of a criminal group: quan-
titative composition, structural stability, hierar-
chical association, prior conspiracy, the purpose
of committing grave or especially grave crimes,
as well as the management and coordination
of the illegal activities of these persons.

Relying on the analysis of publications by
scholars and practitioners who have studied
this issue, Ye.D. Skulysh and V.O. Hlushkov
conclude that the definition of ‘transnational
organised crime’ is dominated by the lucrative
motive, that is, the focus of transnational crim-
inal structures on obtaining ultra-high profits,
which may be both material and non-mate-
rial. The authors argue that it is not possible
to establish a minimum or maximum amount
of desired criminal profits in arithmetic terms,
that is, the value is relative. In any case, indi-
viduals join together in a criminal organisation
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to generate significant profits without resort-
ing to small, ‘petty’ transactions. In addition,
scholars indicate that organised criminal activ-
ity of a lucrative nature, which is a criminal
activity, at the present level of development
of society is often aimed at obtaining not only
material goods and financial resources, but also
numerous privileges of an outwardly intangi-
ble nature. Such privileges usually consist in
the real possibility of individuals to indirectly
influence public policy, the direction of its
socio-economic development or to participate
in the management of the state or its individual
institutions (Skulysh, Hlushkov, 2012). That
is, another feature of a transnational organised
criminal group is the lucrative motive of their
activities.

In his monographic study, K.O. Chaplyn-
skyi provides a rather extended list of features
of organised crime, including the following:
a negative socio-economic phenomenon (the
activities of criminal groups disrupt the sta-
bility of the state and economic systems, harm
individuals and competing organisations, are
a major obstacle to building market relations,
and impede civilised trade exchange, thus pos-
ing a serious threat to Ukraine's independ-
ence); a stable socially dangerous group with
a functional and hierarchical system of struc-
ture; the presence of interdependent groups
of different criminal orientation, whose mem-
bers are engaged in systematic criminal activ-
ity, closely linked by mutual responsibility
and criminal rules and traditions, have com-
mon goals and orientation, act in a coordinated
manner according to a common plan in order to
obtain the highest possible profit; the clandes-
tine and long-term nature of criminal activity,
the existence of a system of systematic neu-
tralisation of all forms of social control using
intelligence and counterintelligence, corrupt
connections in government and administration,
the judiciary and law enforcement agencies;
the clandestine and long-term nature of organ-
ised crime helps criminal groups to survive, be
legally ‘invisible’ and actively prevent undesir-
able legal decisions; the presence of a significant
material base, which is manifested in the crea-
tion of joint monetary funds invested in various
areas of criminal activity, bank accounts, real
estate; large-scale interregional, state and inter-
state criminal nature of criminal activities
with the distribution of territories and spheres
of influence between criminal groups on ter-
ritorial and sectoral grounds; the presence
of officially registered funds, joint ventures,
firms and other objects under the cover of which
criminal groups operate; establishment of links
with the foreign criminal world, active dissemi-
nation of anti-social ideology by leaders of crim-
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inal groups (Chaplynskyi, 2004). In addition to
the previously mentioned, the criminalist iden-
tifies the following signs: a high level of conspir-
acy of criminal activity, the presence of officially
registered funds, joint ventures, companies
and other objects under the cover of which
criminal groups operate, as well as the establish-
ment of links with the foreign criminal world
and the active spread of anti-social ideology by
leaders of criminal groups.

4. Conclusions

Therefore, a transnational organised crim-
inal group is a stable transnational association
of five or more persons united by a single plan
of illegal activities and distribution of functions
among its members with an existing leader
(leaders), and which commits illegal activities
(possibly disguised as legal) with the aim of max-
imising illegal proceeds. The following features
have been identified: it operates on the territory
of more than one state; it commits unlawful acts
in one state, but a significant part of its prepa-
ration, planning and management takes place
in another state; it commits unlawful acts in
one state, but its significant consequences take
place in another state; it consists of five or more
persons; it has a preliminary conspiracy; it is
stable; the association is hierarchical; its goal is
to commit serious or especially serious crimes;
it manages and coordinates the illegal activities
of these persons; it has a high level of secrecy
of criminal activity; it has a mercenary motive;
it may have corrupt ties in government, admin-
istration, and law enforcement agencies; organ-
ised criminal activity may be politicised.
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BHYMPIWHIX — CNpas,

CYTHICTb TA O3HARU TPAHCHAIIIOHAJIbHUX OPTAHI3SOBAHUX
3JJOUMHHUX YIPYIIOBAHDb: TEOPETUYHI TA IPAKTUYHI ACIIERTU

Anorarnis. Memoto cTaTTi € BUSHAUEHHS CYTHOCTI Ta O3HAK TPAHCHAIIIOHATBPHUX OPTaHi30BaHUX 3J10-
YMHHUX yTPyHoBaHb. Pe3yavmamu. HaykoBa ctaTTs NPUCBSYEHA JOCHIUKEHHIO IESIKUX acleKTiB po3-
CJIilyBaHHS 3JI04MHIB, BANHIOBAHUX TPAHCHAIIOHAJIBHIMHI OPTaHi30BAaHUMH 3JI04MHHUMHU YTPYHOBAHHS-
mu. Ha ocHOBI BiTunsHsHOI Ta 3apyOiKHOI HAYKOBOI JIiTEpaTypH, a TAKOK OIPaLlOBaHHs 3aKOHOIABCTBA
(hOpPMYJTIOETBCS TIOHATTS 1 03HAKM «TPAHCHAIIOHAJIBHOTO OPraHi30BAHOTO 3JIOUYMHHOTO YTPYIOBAHHS.
ABTOD aKIEHTY€ YBary Ha TOMY, 110 IIPOGJIeMAaTHKA TPAHCHAIIOHAIBHOI 3JI0YMHHOCTI, & CAMe BU3HAYEHHST
ii TIOHATTS Ta O3HAK 3aB3K/[M BUKJINKAJIN XKBaBl ANCKYCIi cepesl BYUCHHUX Ta TIPAKTHKIB IIPOTSATOM MUHYJINX
JIecSTUPIUD SIK B YKpaiHi, Tak i 32 KOpZOHOM. BupiiieHHs BKa3aHNX 3a/1a4 BIMara€ I'pyHTOBHOTO OTIPAIbO-
BYBaHHs Ta aHAMI3y BITYM3HAHOI i 3apyOiskHOI HAYKOBOI JIITEPATyPH, a TAKOXK BCEOIYHOTO JOCTIIKEHHST
cy10BO-CJ1i140i 1pakTiku. CHopmyIboBaHO MOHATTS TPAHCHAIIOHAILHOTO OPraHi30BaHOTO 3JI0YMHHOTO
YIPYIHOBAHHS K cTabiIbHOTO TPAHCHAIIIOHAJIBHOTO 00’ €IHaHHSI 1I'ATH Ta Gisibiue 0cil, 1o MoeHaHE €11~
HUM IIJTAHOM MTPOTUIIPABHOI [MislIbHOCTI Ta PO3MOiNIOM (DYHKIII MiXK HOTO YieHAMK 3 HASIBHUM JIiJIepPOM
(JTimepamm), a TaKOXK SIKQ BYNHSIE TIPOTUTIPABHY [l SITBHICTD (MOKINBO, 3AMACKOBAHY ITi/ 3AKOHHY ) 3 METOIO
OTPUMAaHHS MAKCHMAJIBHIX IPOTUTIPABHUX A0X0/iB. Bucnoexu. BrisnaueHo HACTYTIHI HI0TO O3HAKY: Jli€ HA
TepuTOopii GisIbII, HiXK OXHIET Aep/KaBy; BUNHSE IPOTUIIPABHI AiAHHA B OHI AepKaBi, ajie 3HaYHa YacTKa
HOro 1iAroTOBKHY, MJIaHyBaHHs Ta KEPIBHUIITBA BiA0YBA€ThCS B IHILIN 1ep/KaBi; BUMHSIE TIPOTUIIPABHI J[isTH-
HS1 B OJIHIT ZIepsKaBi, ajie OTo ICTOTHI HACIKY MAIOTh Micile B iHIiT gepkaBi; KiibKicHuil ckaas (1r'siTh
Ta Gisblire ocib); momepeaHs 3MOBa; CTIHKICTb CTPYKTYPH; i€papXiuHicTh 00’ €AHAHHS; MeTa — BYNHEHHS
TSHKKUX 260 0COOMMBO TSKKUX 3JI0YNHIB; KePIBHUITBO Ta KOOPAMHALLISI IPOTHIIPABHOI [isSIBHOCTI BKa3a-
HUX 0Ci0; Ma€ BUCOKHI PiBEHb KOHCIIPALIT 3/I0UMHHOI [isSJIbHOCTI; KOPUCIUBUIL MOTHUB [IisIJIBHOCTI; MOJK-
JIMBI KOPYIIIiiiHI 3B’sI3KM B OPraHax BJIa/iu, YIIPABJIiHHA, & TAKOXK Y IIPABOOXOPOHHHX OPraHax; MOXKJINBA
TIOJTITH3AITisl OPTaHi30BAHOI 3T0YMHHOI AiSIBHOCTI.
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