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LEGAL ASPECTS OF COPYRIGHT PROTECTION
FOR DIGITAL CONTENT IN THE CONTEXT
OF GLOBALIZATION

Abstract. Purpose. The purpose of the article is to examine the legal aspects of copyright protection for
digital content in the context of globalization and to identify the key trends in the development of legal regulation
of digital content based on an analysis of contemporary challenges arising from the global accessibility of digital
works. Methods. The study employs the analysis method to comprehensively examine scientific approaches
and legal provisions related to the protection of intellectual property for digital content in the context
of globalization. The synthesis method is applied to integrate diverse aspects and conclusions derived from
various sources and studies. The deduction method is used to formulate general statements and conclusions
based on the analysis of specific facts and data. The comparison method enables the identification of similarities
and differences among approaches and practices concerning copyright protection for digital content. The
generalization method is employed to develop overarching conclusions through the analysis, synthesis,
and comparison of specific viewpoints, legislative provisions, trends, and empirical data. Results. The study
demonstrates that globalization has a profound impact on the legal regulation of copyright, simultaneously
creating favorable conditions for the dissemination of works and generating new threats, particularly those
related to piracy and authorized copying. In the context of globalization, new forms of intellectual property
emerge, requiring specific approaches to their legal regulation. The application of advanced technologies
can significantly enhance the effectiveness of copyright protection by ensuring control over the distribution
of digital content and facilitating the detection of copyright infringements. Conclusions. Digital content, as
an object of intellectual property, possesses distinctive features that necessitate the adaptation of national
legislation to international standards. Globalization simultaneously creates opportunities for the broader
dissemination of creative works and poses threats to authors’ rights through unauthorized copying and digital
piracy. The application of advanced technologies, such as digital watermarks and encryption, can increase
the effectiveness of copyright protection. Nevertheless, comprehensive protection requires close international
cooperation among states, technology companies, and rights holders to develop and implement effective
mechanisms of legal regulation in the digital era.

Key words: copyright, digital content, globalization, intellectual property, legal regulation.

digital content
5-11,

of copyright protection for
Economy and Law, 3,

1. Introduction

Copyright encompasses both the author’s
personal non-property rights and the proprie-
tary rights of copyright holders. It safeguards
the author’s creative works and is internation-
ally recognized as a fundamental human right.
The legal protection of copyright promotes cre-
ativity and innovation while ensuing the devel-
opment of a fair and transparent copyright mar-
ket in which creators have the opportunity to
receive equitable remuneration for their intel-
lectual efforts.

The mechanisms and methods of copyright
protection have evolved through different eras.
For a long time, the level of copyright protec-

© S. Dzera, 2024

tion depended exclusively on the development
of national legal systems. However, in the 20th
century, technological and media progress stim-
ulated the international harmonization of copy-
right legislation. The emergence of international
treaties and standards laid the groundwork for
the global recognition of the importance of cop-
yright.

In the digital age, copyright faces new chal-
lenges, including piracy and the illegal distribu-
tion of content, which necessitate the adapta-
tion of legal norms and the search for innovative
technological solutions. Changes in legislation
and technological advancement are reshaping
the modern approach to copyright protection.
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Technological progress has given rise to
a new phenomenon — digital content — which
has fundamentally transformed the ways in
which information is created, disseminated,
and consumed. Digital content encompasses
a wide range of objects, including text docu-
ments, images, audio and video files, software,
and other forms of electronic data. Similar to
traditional creative works, digital content rep-
resents an essential outcome of intellectual
and artistic activity and therefore requires
appropriate protection. Such protection is
crucial for fostering innovation, encouraging
creators to develop new works, and looking for
unique creative solutions and ways of self-ex-
pression. With the growing accessibility, speed,
and quality of Internet connections, the issue
of effective copyright protection for digital
content has become increasingly relevant. Ille-
gal copying, piracy, and copyright infringe-
ment have become widespread challenges that
demand new approaches and solutions. In
response, international and national legislation
is gradually adapting to these realities, aiming
to ensure an adequate level of protection of cre-
ators’ rights in the digital environment.

Globalization has a profound impact on
the protection of digital content rights, creat-
ing both opportunities and threats for creators
and rights holders. On the one hand, it facil-
itates the broader dissemination and accessi-
bility of creative works, enabling authors to
reach audiences across the world. On the other
hand, globalization complicates the control over
the use of digital content, as access to such con-
tent can be obtained from virtually any loca-
tion. Technological progress continues to out-
pace the development of legislative regulations
of copyright legislation at both international
and national levels, resulting in regulatory
gaps that may be exploited to violate rights.
Globalization also contributes to the rapid
proliferation of illegal content on the Internet,
which significantly hampers the fight against
piracy. The extensive use of digital platforms
and social networks greatly simplifies the dis-
tribution of unauthorized copies of works, while
anonymizing offenders or making their identi-
fication exceedingly difficult. Therefore, effec-
tive protection of digital rights in the context
of globalization necessitates close international
cooperation among key technological actors,
digital platforms, social networks, authors, as
well as international organizations and national
authorities.

In this regard, the scientific examination
of the legal aspects of copyright protection for
digital content amid globalization becomes rel-
evant. Scholarly insights serve as a foundation
for developing legal mechanisms aimed at bridg-

6

ing regulatory gaps and ensuring adequate pro-
tection of creators’ rights in the digital era. The
analysis of international experience and judi-
cial practice enables the identification of best
practices and their adaptation to national legal
frameworks. Furthermore, research fosters
a comprehensive understanding of emerging
technological phenomena that may influence
copyright protection. The rapid advancement
of artificial intelligence has already provoked
widespread debate and a series of strikes, raising
the global question of whether humans as crea-
tors will be able to compete with Al technolo-
gies in the near future.

2. Globalization as a factor in copyright
development

Globalization has a profound impact on
the evolution of legal regulation of copyright.
Although globalization is not a term inherent to
legal science, it is an objective global phenom-
enon that influences legal processes and there-
fore requires doctrinal thinking.

The scientific literature offers various
approaches to defining the concept of “globali-
zation”. In general terms, globalization can be
understood as a process of integration among
states and the unification of their activities. It
brings countries closer together, strengthens
their interconnections, and stimulates pro-
gress — but mainly for developed countries. The
unification of legislation leads to the establish-
ment of common rules governing intellectual
property relations, which enables the protec-
tion of creators’ rights beyond national borders
(Hrihoriants, 2016).

Globalization is a complex but objective
phenomenon that exists independently of indi-
vidual assessments and attitudes towards it.
Globalization generates both favorable trends
for copyright protection and poeses new risks
and threats.

A range of common factors can be identified
through which globalization positively influ-
ences intellectual property law. For instance,
globalization intensifies international coopera-
tion aimed at establishing international organ-
izations and institutions for the protection
of intellectual property rights and adopting
uniform international rules in copyright. Since
threats such as piracy and other forms of copy-
right infringement are shared gradually, globali-
zation encourages states to develop common
approaches and mechanisms to combat these
offenses.

Globalization creates a common market
characterized by the intensive circulation
of copyrights and the exchange of information
according to uniform principles. This process
is further facilitated by standardized rules for
the registration of intellectual property rights.
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At the same time, as already noted, glo-
balization generates qualitatively new risks
for copyright protection. As markets globalize,
the nature of intellectual property offenses
also become global. This is driven, in particu-
lar, by the growing market value of copyrights
and the disappearance of boundaries for digi-
tal content on the Internet, which allows such
content to be transmitted instantly to any part
of the world.

There is no doubt that the pace of globali-
zation accelerated dramatically with the emer-
gence and development of the Internet. Pre-
viously, copyrighted works were expressed
through physical media, which, while not
immune to illegal copying, imposed natural
limitations on their distribution. The advent
of the Internet, however has given rise to a new
type of copyright and related-rights objects
that exist solely in digital form. These objects
are easily transmitted across the network, but
this the very mobility makes them particularly
vulnerable to infringement.

Taking into account the above, it is neces-
sary to clarify the concept and essence of dig-
ital content as a new form of copyright object
which has emerged as a result of globalization
and the development of the Internet.

3. Digital content: concept and essence

Until 2023, Ukraine had no specific legisla-
tion defining the concept of digital content or
regulating the peculiarities of its circulation.
However, approaches to understanding this
phenomenon had been already been established
at the international level. According to Article 2
of the Directive (EU) 2019/770 of the Euro-
pean Parliament and of the Council of 20 May
2019 on certain aspects concerning contracts
for the supply of digital content and digital
services, digital content means data that are
produced and supplied in digital form (Direc-
tive, 2019). In particular, computer programs,
mobile applications, games, music, audiovisual
files, and texts can act are recognized as digital
content, regardless of whether such data are
accessed through downloading or streaming
(Directive, 2011).

A key feature of digital content is the abil-
ity to exist and be part of economic circulation
both on physical (tangible) media and inde-
pendently of them. In the latter case, its exter-
nal form of expression is represented by program
code. The program code is a unique and original
result of human creative and intellectual activ-
ity, which makes it possible to clarify digital
content as a type of creative work (Savanets,
Stakhyra, 2019).

It is important to clearly distinguish
between a work that itself constitutes digital
content (for example, a computer game created

as a result of creative activity) and digital con-
tent that merely represents a work in digital
form (digital recording on a certain medium).
When the information carrier of a work has
a tangible form, the material rights to that
carrier and the author’s proprietary rights to
the digital content exist separately and inde-
pendently. At the same time, a number objects
of civil circulation that previously existed
only in tangible form have adapted to the lat-
est trends of the digital environment, thereby
transforming and losing their physical embod-
iment. Hyperlinks, e-books, computer games,
software, and other intangible digital objects
are becoming increasingly widespread.

At the legislative level, the concept of digital
content was enshrined recently. First, the Law
of Ukraine “On Electronic Commerce” No.
675-VIII dated September 3, 2015, introduced
the notion of an electronic form of informa-
tion presentation — a method of documenting
information that involves its creation, record-
ing, transmission, or storage in digital or other
intangible form wusing electronic, magnetic,
electromagnetic, optical, or other means capa-
ble of reproducing, transmitting, or storing
information. The electronic form of information
presentation is regarded as a way of document-
ing information that enables its reproduction
in a visual form suitable for human perception.
This the groundwork for the subsequent devel-
opment of legislation regulating the legal valid-
ity of information activities on the Internet.

However, the most significant step in regu-
lating digital content was taken on August 10,
2023, with the adoption of the Law of Ukraine
“On Digital Content and Digital Services”
No. 3321-IX. According to Art. 2 of this Law,
digital content refers to data created and pro-
vided in digital form. Such content includes,
but is not limited to, software, applications,
video and audio files, music files, digital games,
and e-books.

The legislator prudently refrains from limit-
ing the list of objects recognized as digital con-
tent, as the dynamic development of the modern
world and rapid technological progress leave no
doubt that new forms of such objects will con-
tinue to emerge. In this regard, non-fungible
tokens (NFTs) serve as a notable example. The
introduction of these cryptographic tokens has
created new opportunities for participants in
the sphere of intellectual property. In particu-
lar, right holders are relieved of the bureaucratic
burden associated with the registration of intel-
lectual property and the acquisition of protec-
tion documents. Furthermore, there is no need
for judicial recognition of intellectual property
rights in case of dispute or non-recognition.
NFTs enable owners to obtain rights to assets
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that exist exclusively in the digital environ-
ment while simultaneously securing intellectual
property rights to works of crypto art. Through
the use of tokens, ideas and rights to intellectual
property objects can be monetized (Lebedieva,
2021).

When analyzing the phenomenon of digi-
tal content, it is also essential consider related
legal categories that, although interconnected,
possess independent legal significance. Among
such categories, particular attention should
be paid to the notion of “digital environment”.
This concept has been normatively defined by
the legislator. According to para. 10 of part 1
of Art. 2 of the Law of Ukraine “On Digital Con-
tent and Digital Services”, the digital environ-
ment refers to hardware, software, and any net-
work connection used to access digital content
and/or digital service, providing the possibility
of their use by the consumer.

The digital environment is sometimes com-
pared with related concept of the “information
environment”. However, these terms are not
synonymous. The notion of the “information
environment” primarily emphasizes access to
information within the global network, whereas
the “digital environment” focuses on the form
of presentation, storage, and dissemination
of such information (Trotska, 2021).

Another essential category in the context
of digital content dissemination and copyright
protection on the Internet is “social networks”.
From a legal perspective, a social network can
be understood as an open-access platform for
publishing information that facilitates commu-
nication among an unlimited number of users.
Unlike ordinary Internet users, social media
groups are typically formed according to spe-
cific criteria. Such associations arise from dif-
ferent types of social interaction, including
personal acquaintance, collaborative work or
study, shared hobbies or occupations, similarity
of viewpoints, sports interests, etc. (Ohneviuk,
2016).

Social networks possess specific properties
that create a favorable environment for the dis-
semination of digital content. Within these plat-
forms, works protected by copyright and related
rights can rapidly reach a wide audience. This
is a popular mechanism for creators to increase
their visibility. The publication of such works
generally does not involve complex bureau-
cratic procedures. In most cases, authors sim-
ply place a link to their intellectual property on
their social media profiles. Compared with other
traditional distribution channels, such as tele-
vision, radio, or public events, social networks
offer the advantage of enabling the free distri-
bution of digital content to a potentially global
audience.
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Thus, intellectual property rights have
undergone significant changes in recent years:
new types of copyright objects have emerged,
and the scope and value of intellectual activity
have increased substantially. Authors and rights
holders now can distribute their works interna-
tionally, generating considerable income. These
positive changes have enhanced the recognition
of intellectual property’s importance in society
and underscored its influence across multiple
domains, including the economy, politics, legis-
lation, and social relations.

4. Copyright protection for digital content

The development and refinement of relevant
legislation have also been driven by the rise in
copyright-related offenses, among which piracy
is particularly prevalent.

The Law of Ukraine “On Copyright
and Related Rights” No. 2811-IX dated 1
December 2022, defines piracy as the repro-
duction, import into the customs territory
of Ukraine, export from the customs territory
of Ukraine, and distribution of pirated copies
(including software and databases), phono-
grams, videograms, illegal use of broadcast-
ing programs, camcording, as well as Internet
piracy, which refers to the unlawful use of copy-
right and /or related rights via the Internet.

Online piracy refers to the use and dis-
tribution of illegal content for profit or other
gain. Such activities cause significant harm on
the interests of authors and rights holders. A
notable characteristic of piracy, particularly
in domestic society, is the widespread social
acceptance — or even approval — of the unau-
thorized use of digital works.

An Internet pirate is not constrained by
national borders. The nature of the digital space
the use of modern technologies to conduct ille-
gal activities rapidly and on a global scale. This
considerably complicates the fight against this
phenomenon by states.

The foregoing underscores the importance
of proper and effective copyright protection
for digital content, encompassing both mate-
rial and procedural aspects. The material aspect
refers to a set of measures that ensure the full
restoration of the rights of the copyright holder.
In contrast, the procedural aspect is reflected in
the actions of state authorities, local self-gov-
ernment bodies, and non-governmental organ-
izations aimed at safeguarding copyright within
their respective competences.

To date, Ukraine has established a legis-
lative framework for the effective protection
of intellectual property. The methods for safe-
guarding copyright and related rights are
enshrined in the Law of Ukraine “On Copyright
and Related Rights” No. 2811-IX dated Decem-
ber 1, 2022. Thus, copyright holders are entitled
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to seek protection of copyright and/or related
rights before the court through claims not pro-
hibited by law. Such claims may include, inter
alia, recognition of copyright or related rights;
restoration of the pre-violation status; cessation
and/or prohibition of actions that infringe or
threaten upon copyright and/or related rights.

Ukrainian legislation also guarantees
the right to seek material compensation for vio-
lations of rights to digital content, for example,
by filing claims for the recovery of remuneration
established under the legislation on copyright
and related rights, as well as compensation for
moral harm and damage resulting from such
violations. The list of available remedies is not
exhaustive.

At the same time, the legally enshrined
civil-law mechanisms are insuflicient to ensure
effective protection of copyright given con-
temporary technological challenges. Moreo-
ver, domestic legislation still contains incon-
sistencies and contradictions that undermine
the effectiveness of copyright protection for
digital content. It is also advisable to assess
whether the current version of the Criminal
Code of Ukraine corresponds to the large-scale
changes that have occurred in the field of cop-
yright in recent years. Evident contradictions
between the Criminal and Civil Codes further
complicate the legal landscape (Kravchenko,
Kuznetsova, 2023). As long as copyright viola-
tions persist, the improvement of legal protec-
tion mechanisms remain a pressing task.

Strengthening the legal protection regime
for creative works should be a priority in
the development of Ukrainian legislation on
intellectual property, particularly regarding
copyright. The scientific literature emphasizes
the need to adopt a specific legislative act that
would regulate copyright aspects on the Inter-
net, as effective protection requires a clear
state mechanism to prevent and halt violations,
streamline the process of proving infringements,
and ensure the accountability of offenders
(Kyryliuk, 2017).

The adoption of a special Law “On Digital
Content and Digital Services” is an important
step. However, the law primarily addresses
the regulation of digital services rather than
the protection of copyright for digital con-
tent. Consequently, it is crucial to introduce
clearer and more stringent rules governing
the use of intellectual property online, as well
as to formalize effective sanctions for violators
in case of piracy or other infringements of dig-
ital content rights. Some scholars advocate for
the establishment of clearly defined boundaries
for the use of intellectual property on the Inter-
net without the explicit consent of the rights
holder, while remaining within the framework

of existing legislation (Timashov, Lysenko,
2020).

In the context of Ukraine, martial law pre-
sents a significant challenge to the effective pro-
tection of digital content copyright. The active
phase of the war in certain territories of Ukraine
significantly complicates the process of pro-
tecting the rights of digital content creators.
As a result, it is crucial to consider alternative
mechanisms for resolving disputes and conflicts
on intellectual property. Such mechanisms may
include negotiations, mediation, and arbitra-
tion, which can help mitigate delays in litiga-
tion and facilitate efficient resolution of conflicts
under challenging circumstances in the country.
Nowadays, they can align with their original pur-
pose: to support the judicial system in ensuring
effective protection of rights (Halupova, 2022).

I. Sopilko, V. Filinovych, L.O. Pankova,
S.V. Obshalov, K.O. Chaplynskyi (2023)
emphasize the expediency of primarily apply-
ing out-of-court methods for resolving disputes
arising from violations of intellectual prop-
erty rights and name the following: sending
a takedown notice to the violator, the registrant
of the domain name and, if necessary, the service
provider. As the scholars rightly note, although
judicial protection remains a more effective
jurisdictional form of safeguarding intellectual
property rights, it requires time, effort, and con-
siderable resources.

In our view, the prevention of violations
of digital content rights should be based on
preventive measures aimed at counteracting
copyright infringement on the Internet. To
prevent piracy of copyright and related rights
online, it is proposed to use Internet authori-
zation mechanism, license agreements, digital
watermarks, the provision of a free trial version
of software, and technical protection measures
(such as encryption and obfuscation of program
code). Furthermore, most of these techniques
can facilitate the process of evidence collection
in court proceedings (Hrihoriants, 2016).

In addition to strictly legal instruments,
one should remember about the importance
of moral and ethical influence in combating vio-
lations of digital content rights. Moral pressure
and public condemnation can become decisive
factors in reducing mala fide actions in the field
of digital content, such as piracy, illegal copying
and distribution of copyright materials, and pla-
giarism. Strategies that engage not only experts
and influencers in the field but also active public
participation can significantly enhance aware-
ness of the importance of protecting intellec-
tual property rights. Moreover, the use of open
databases of violators may contribute to greater
transparency and accountability in the digital
environment.
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3 Conclusion

Thus, the development of digital technolo-
gies and globalization significantly affect copy-
right, simultaneously creating new opportuni-
ties for the international dissemination of works
and generating threats such as piracy and illegal
copying. Contemporary challenges necessitate
the adaptation of national legislation to inter-
national standards in order to ensure effective
copyright protection within the digital environ-
ment. Digital content, as an object of intellec-
tual property, possesses distinctive characteris-
tics that require specific approaches to its legal
regulation.

The use of advanced technologies can signif-
icantly improve the effectiveness of copyright
protection, particularly through mechanisms
designed to monitor and control the distribu-
tion of digital content. Given the rapid pace
of technological development in the context
of globalization, legislative initiatives concern-
ing digital content and digital services require
continuous refinement and improvement to
ensure that the rights of creators and right hold-
ers are adequately protected and relevant to
the contemporary challenges of the digital age.
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ITPABOBI ACIIEKTH 3AXUCTY ABTOPCbKUX IIPAB
HA IIU®POBUI KOHTEHT B YMOBAX IJTOBAJI3AIIIL

Anorauisi. Mema. Metoio cratTi € JOCTIJKEHHST TIPABOBUX ACTEKTIB 3aXMCTY aBTOPCHKHUX MPaB
Ha 1rdPOBUIl KOHTEHT B yMOBax Io0aisallii, BUSBJIEHHS OCHOBHUX TEHJEHIIIH PO3BUTKY MPABOBOIO
peryJioBanis MQPOBOTO KOHTEHTY Ha IMiJICTaBi aHAII3y CyYaCHUX BUKJIMKIB, 0 BUHUKAIOTD Y 3B'SA3KY
3 TI06ATBHOTO TOCTYITHICTIO M POBUX TBOPiB. Memoodu docaidscernns. Y TOCTIIKEHHI 3aCTOCOBYETHCS
METOJ[ aHAI3y Ui BCeOIYHOTO PO3KPUTTS HAYKOBUX TIAXO/IB Ta MOJOKEHb 3aKOHOAABCTBA, 10 CTOCY-
€ThCST 3aXKCTY IHTEIEKTYaNbHOI BAACHOCTI Ha 1[hPOBHIT KOHTEHT B yMOBaX Tiobasisaitii. MeToz cunresy
GyB BUKOPKMCTAHMUIT [1JIsI TOCAHAHHSI PI3HUX aCMEKTIB Ta BUCHOBKIB 3 PISHUX JKepedt 1 jocipkens. Meto
JIeLYKIliT BUKOPUCTOBYBABCA JIJ1si (DOPMYJIIOBAHHS 3arajlbHUX TBEP/UKEHD Ta BUCHOBKIB HA OCHOBI aHali-
3y KOHKpeTHUX (hakTiB Ta jaHuX. MeToji NOpiBHAHHA BUKOPUCTOBYETLCS JIJISI BU3HAYEHHS CXOXKOCTEN
Ta BIZIMIHHOCTEN Mk PI3HUMM MiIXOfaMM Ta TPAKTUKAMH, TTOB SI3aHUMH 3 3aXNCTOM aBTOPCHKUX TIPaB
Ha b poBuil KOHTEHT. MeToj1 y3araJlbHEeHHS: BUKOPUCTOBYBABCS J1JIst (HOPMYJTIOBAHHS 3aTaJIbHUX BICHO-
BKIB Ha OCHOBI aHaJi3y, CHHTE3Y Ta TOPIBHAHHS KOHKPETHUX TIOTJIA/IB, 3aKOHO/IABYMX T10JIOKEHb, T€H-
JIeHiii Ta gannx. Pesyasmamu. JJoC/IiKeHHS IOKA3aJ10, 10 T100aisallis CyTTEBO BILIMBAE HA IPABOBE
PETYJIIOBAHHS aBTOPCHKUX TIPAB, CTBOPIOIOYM SIK CHPUATIMBI YMOBH JIJISI PO3IOBCIOJKEHHST TBOPIB, TaK
i HOBi 3aTpo3H, 30KpeMa MpPaTCTBO Ta HeJeraabHe KoTioBaHHs. B ymMoBax robasmisaliii BUHUKAIOTh HOBI
00'€KTH IHTEJIEKTYaJIbHOI BJACHOCTI, SIKi BUMAraioTh 0COOJIMBUX INAXO/IB 0 IX MPABOBOIO PeryJioBaH-
Hs1. BUKOpHCTaHHS HOBITHIX TEXHOJIOTIH MOKe 3HAUYHO IMiABUIINTU e(DEKTUBHICTD 3aXUCTY aBTOPCHKUX
paB, 3a0€31e4yI0ui KOHTPOJIb 32 PO3IOBCIOIKEHHSIM IIU(POBOTO KOHTEHTY Ta BHUSIBIEHHS MOPYIIHUKIB
aBTOPCHKUX 11paB. Bucnosxu. 1ludposuii KOHTEHT K 00’€KT IHTENEKTYaNIbHOI BAACHOCTI Ma€ yHIKaJIbHi
0COOIMBOCTI, 110 BUMAraioTh aalTallii HalliOHAIbHOT0 3aKOHOJABCTBA 10 MisKHAPOAHUX cTanaapTis. [o-
Gasrizailist CTBOPIOE SIK MOKJIMBOCTI JJIs1 IIMPIIOTO PO3MOBCIOJUKEHHST TBOPYKX POOIT, Tak i 3arpo3u st
1IpaB aBTOPIB uepe3 HeJerajbHe KOIIOBAHHS Ta MpaTCTBO. BUKOPUCTaHHS HOBITHIX TEXHOJOTIH, TAKIX
K 1npoBi BO/SHI 3HAKH Ta MNGPYBAHHS, MOXKE MBUIINTH ehEeKTUBHICT 3aXUCTY aBTOPCHKUX TIPAB.
OpHax, s TTOBHOI[IHHOTO 3aXMCTY HeoOXiHa TicHa MiKHapOIHa CITBIIPAIls MisK JIep/KaBaM, TEXHOJIO-
TIYHIMI KOMTAHISIMI Ta TPABOBIACHUKAMIE 7T PO3POOKY Ta BIPOBAKEHHS e(heKTUBHIX MEXaHi3MiB
IPABOBOTO PEryJIIOBaHHS B YMOBaX IIU(POBOI eMOXH.

KmouoBi coBa: aBTOpChbKi IpaBa, U(PPOBUI KOHTEHT, T106asi3allis, iHTeJeKTya bHa BIACHICTB,
IIPaBOBE PETYJTIOBAHHSL.
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FORMS OF PROTECTION OF PERSONAL
NON-PROPERTY RIGHTS ENSURING THE SOCIAL
EXISTENCE OF A POLICE OFFICER IN UKRAINE

Abstract. Purpose. The purpose of this article is to explore the forms of protection of personal non-
property rights that ensure the social existence of a police officer in Ukraine. Results. The article examines
the legal forms of protection of personal non-property rights that underpin the social existence of a police
officer in Ukraine. The relevance of the chosen topic is emphasized, and the basic legal categories are defined.
It is established that the protection of personal non-property rights refers to the legally enshrined capacity
of an authorized entity to apply legal enforcement measures aimed at restoring the violated non-property
right and terminating the actions that infringe upon it. A form of protection of an individual’s personal
non-property rights that ensure their social existence is recognized as a legislatively established system
of coordinated actions undertaken by authorized bodies or the individual whose rights have been violated,
aimed at restoring those rights, ceasing the violation, and ensuring compensation for the resulting damage.
Conclusions. 1t is concluded that both jurisdictional and non-jurisdictional forms of protection may be
applied to safeguard the personal non-property rights that ensure the social existence of a police officer
in Ukraine. Jurisdictional forms of protection include judicial protection and administrative procedures,
while non-jurisdictional forms encompass self-defense and notarial forms of protection. It is emphasized that
the notarial form of protection of personal non-property rights that ensure the social existence of a police officer
in Ukraine is preventive in nature, as it aims to safeguard the rights of police officers from future violations.
This includes rights such as the promotion of legality and public order, the protection and safeguarding
of essential rights and interests of the police officer, and the prevention of potential offenses. Since the object
of protection cannot be fully restored, such protection must primarily focus on the prevention of violations
of personal non-property rights that secure the social existence of a police officer in Ukraine.

Key words: civil law protection, forms of protection, jurisdictional form of protection, non-
jurisdictional form of protection, self-defense, judicial protection.

1. Introduction

Among the key guarantees of the
stability of civil legal relations, including per-
sonal non-property relations, is the assurance
of the right to protection. In order to adequately
safeguard human and civil rights, a public
authority must exist—one created in the inter-
est of all (Declaration of the Rights of Man
and of the Citizen, 1798). A right declared by law
but not supported by state enforcement mecha-
nisms may be respected only by unauthorized
members of society and thus acquire the nature
of a morally protected right—anchored solely
in the collective consciousness and reliant on
the authority of public power.

We consider convincing the position
of .M. Vahanova, who emphasizes that in
today’s context, the issue of creating and improv-

12

ing the system of guarantees for the realization
and protection of personal non-property rights
of individuals—rights that ensure their social
existence—has become particularly significant.
The relevance of the topic concerning modern
forms of protection of personal non-property
rights that ensure an individual’s social existence
is explained not only by the necessity to define
the possible courses and types of behavior availa-
ble to individuals in response to rights violations,
but also by the diversity of scholarly approaches
to defining these forms (Vahanova, 2009).

Thus, identifying the forms of protection
of personal non-property rights that ensure
the social existence of police officers in Ukraine
is both timely and of practical importance.

The issue of civil-law protection of personal
non-property rights has repeatedly been the sub-
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ject of scholarly discourse, including the works
of such researchers as: Ch.N. Azimov, [.A. Bez-
kluby, D.V. Bobrova, T.V. Bodnar, V.I. Borysova,
O.V. Dzera, A.S. Dovhert, 1.V. Zhilinkova,
VI Kysil, V.M. Kossak, O.V. Kokhano-
vska, O.D. Krupchan, N.S. Kuznetsova,
.M. Kucherenko, V.V. Luts, R.A. Maidanyk,
V.FE. Maslov, H. K. Matvieiev, O.0O. Merezhko,
O.A.  Pidopryhora, 0.0. Pidopryhora,
O.A. Pushkin, Z.V. Romovska, M.M. Sibilov,
S.0. Slipchenko, 1V. Spasybo-Fatieieva,
R.O. Stefanchuk, Ye.O. Kharitonov, L.V. Fediuk,
A.O. Tserkovna, S.I. Chornoochenko, M.L. She-
liutto, Ya.M. Shevchenko, S.I. Shymon, R.B. Shy-
shka, among others. However, the specific issue
of determining the forms of protection of per-
sonal non-property rights that ensure the social
existence of police officers in Ukraine has
largely remained outside the scope of scholarly
attention.

The purpose of this article is to examine
the forms of protection of personal non-prop-
erty rights that ensure the social existence
of a police officer in Ukraine.

2. Jurisdictional Form of Protection
of Personal Non-Property Rights

For the full development of personal
non-property relations in society, it is not suf-
ficient to merely grant subjects the ability to
exercise their subjective civil rights. It is also
necessary to provide them with the means to
protect their rights and legally protected inter-
ests (Biriukov, 2000).

Ensuring the proper exercise of personal
non-property rights is a fundamental condition
for the normal functioning of an individual’s
private life, without which the individual can-
not be considered a full-fledged subject of civil
legal relations (Berestova, 2008).

This study begins by clarifying the concept
of “form” (from the Latin forma — appearance,
structure), which is a central philosophical cate-
gory reflecting the internal structure and organ-
ization, as well as the mode of interaction
between elements and processes of a phenome-
non, both among themselves and with external
conditions (Yaroshovets, 2012). In civil law,
scholarssuchas A.I. Bazylevych and T.M. Yarova
understand the form of civil-law protection
of subjective civil rights and interests as a set
of internally coordinated organizational meas-
ures for the protection of rights, which occur
within a unified legal framework and are carried
out either by authorized bodies or by the rights-
holder themselves (Yarova, 2007).

Based on the foregoing, the form of pro-
tection of an individual’s personal non-prop-
erty rights that ensure their social existence
should be understood as a legislatively pre-
scribed system of coordinated actions taken
either by the authorized bodies or by the indi-
vidual whose rights have been violated, aimed
at restoring such rights, terminating the viola-

tion, and ensuring compensation for the damage
caused (Naumenko, 2014).

The protection of personal non-property
rights that ensure the social existence of police
officers is generally divided into two types:
jurisdictional and non-jurisdictional (Kosenko,
2006; Shtefan, 1997).

The jurisdictional form of protection of per-
sonal non-property rights that ensure the social
existence of a police officer in Ukraine involves
the activity of state-authorized bodies to protect
violated or disputed rights relating to the objects
of personal non-property rights. The essence of this
form lies in the individual whose rights and legiti-
mate interests have been violated turning to state
or other competent authorities empowered to
take necessary measures to restore the violated
right and to stop the offense (Zharov, 2000).

The jurisdictional form of protection entails
the possibility of protecting civil rights through
judicial or administrative procedures (Kulinich,
2016). As a general rule, the protection of civil
rights and legally protected interests is carried
out through the courts.

3. Judicial Form of Protection of Civil
Rights

The judicial form of protection of civil rights
is the most effective and advanced mechanism
for safeguarding the rights, freedoms, and legit-
imate interests of participants in civil legal rela-
tions. Its effectiveness stems from the court’s
jurisdiction over all legal relations within
the country, the ability to apply legal analogy
and analogy of law, and the prohibition against
denying justice due to legislative gaps, ambigu-
ity, or contradictions in the legal norms govern-
ing the disputed relationship.

Judicial protection of civil rights and inter-
ests is the only principle of civil legislation that
directly refers to the jurisdictional form of pro-
tecting the rights and interests of participants
in civil relations in cases of their violation,
non-recognition, dispute, or the threat of such
circumstances. It also serves as the foundation
for the implementation of all other principles
of civil legislation in Ukraine.

Regarding the non-jurisdictional form
of protection of civil rights, it should be noted
that this entails protection through the actions
of the rights-holder themselves, without
recourse to state or other competent author-
ities. This form of protection of civil rights—
including personal non-property rights that
ensure the social existence of a police officer
in Ukraine—applies in cases of self-defense
and the application of immediate enforcement
measures by the authorized individual (Bok-
ovnia, Vasylenko, Huk, 2014).

In civil law doctrine, it is noted that
self-defense is the primary non-jurisdictional
form of protection of subjective civil rights
and interests that are subject to legal protection
(Borysova, Spasibo-Fatieieva, Yarotskyi, 2004).
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A non-jurisdictional method of protecting
intellectual property rights, for example, refers to
extrajudicial protection exercised independently
by the rights-holder (within the bounds of the law).
Such protection must involve only lawful means,
such as notifying the infringer of existing copyright,
or offering to settle the dispute through negotia-
tions (Bokovnia, Vasylenko, Huk, 2014).

4. Conclusions

In light of the foregoing, it can be concluded
that both jurisdictional and non-jurisdictional
forms of protection may be applied to safeguard
the personal non-property rights that ensure
the social existence of a police officer in Ukraine.
The jurisdictional form of protection includes
judicial protection and administrative proce-
dures, while the non-jurisdictional form encom-
passes self-defense and notarial protection.

It should be emphasized that the notarial
form of protection of personal non-property
rights that ensure the social existence of a police
officer in Ukraine is preventive in nature, as it
safeguards the officer’s rights from potential
future violations. This particularly applies
to such rights as the promotion of legality
and public order, the safeguarding and protec-
tion of essential rights and interests of the police
officer, and the prevention of possible offenses.

Since the object of protection (i.e., the per-
sonal non-property right) cannot be fully restored
once violated, the priority in such cases should
be the prevention of violations of the personal
non-property rights that guarantee the police
officer’s social existence in Ukraine.
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3JIIIICHEHHSA OCOBUCTUX I;IEMAI'/’IHOBI/IX ITPAB, IO 3ABE3IIEYYIOTD
COHIAJBHE BYTTA INOJIHEUCBKOTO B YRKPAIHI

Anoraiis. Memoto cTaTTi € JOCIIIKEHH 3AIHCHEHHSA 0COOMCTUX HeMalHOBUX MPaB, 110 3a0e31euy-
10Th collia/bHe OyTTs MoJIilelchKoro B YKpaiti. Peayasmamu. Y ctarTi 10CHiIKeHO 3aiicHeH s 0ocobuc-
TUX HEMAHOBUX MIPaB, 10 3a0e3I1eUy0Th ColliaibHe OYTTs MOJIIEiCbKOro B YKpaiHi. 3'1coBaHo, 110 0Co-
6ucTi HeMAlHOBI IPaBa, sIKi HAJIEKATH CY0 €KTY, € CKIaJI0BOIO MEePeiKy ¢y’ eKTUBHUX [IPAB, CTAHOBJISATH
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peasibHe CycIiJibHe ABHIe, BHHUKAIOTh Y 383Ky 3 HAJIEKHICTIO IHANBILY HeMailHOBUX OJ1ar i cIyryioTh
[PaBOBUM MeXaHi3MoM 3abesnedyeHHs foro couiasproro 6yrrsi. HaBeneHo o3Haku 0COOGMCTHX HeMaii-
HOBUX IIPaB, 1110 3a0€311eUyI0Th CollianbHe OYTTs moJiieiicbkoro. BeraHoseHo, 110 0co6ucTi HeMaiiHo-
Bi mpaBa, 110 3a6e3MeuyIoTh collianbHe GYTTs TOJIeHCchKOro B YKpaiHi HajeKaTh 10 TPYIH BUKTIOUHIX
npas. HarosonieHo Ha 0coGIMBOCTSX 3IHCHEHHST OKPEMUX 0COOUCTUX HEMATHOBUX 1IPaB, siKi 3abesmeuy-
10T coliaibHe GYTTs MOJIeicbKoro B YKpaiHi. 3ayBaskeHo, 110 3MiCT [UX [IPAB CTAHOBUTDH CYKYIIHICTh
PaBOMOYHOCTEIH, sIKi HasteskaTh (hismuHiit 0cobi SIK HocieBi Bkasanux mpas. Harosonero Ha Heo6XiaHOCT
JI0 HEMAiTHOBHX TIPaB 3apaxyBaTi: MPaBO Ha CBOOOAY JITEPATYPHOI, XYA0KHBOI, HAYKOBOI Ta TeXHIYHOI
TBOPYOCT]; IIPaBO Ha cBOGO/Y 00'€IHAHD; IPaBO Ha MUPHI 3iGpaHHst Touto. Bucnoeku. 3pobiieHO BIUCHO-
BOK, 110 0COOKCTI HeMaliHOBI TIpaBa, 110 3a6€31eUyI0Th Cotiaibie GyTTs MoJiIeiichkoro B Ykpaii, Haje-
JKaTh 10 TPYIH BUKTIOUYHUX MPaB. 3MICT IIUX TIPaB CTAHOBUTD CYKYITHICTh TIPABOMOYHOCTEH, SIKi HAJIEKATD
(bisuuniil 0cobi sik HocieBi KX 1paB. BoHU OXOIUIOIOTH SIK IO3UTUBHUIL ACIEKT, 0 nepeabadae opu-
JIMYHE BU3HAHHI 32 000010 1paBa Ha Bi/[IIOBi/He HeMaiiHOBe 61aro (IpaBo BOJIOIHHS), TA MOKJIUBICTD
iforo BUKopuctanHs (MPaBO KOPUCTYBAHHS) Y MeXkaX, YCTAHOBJIEHNX 3aKOHOM, Bi/IIOBIZIHO /10 TIpU3HA-
YeHHsI TaKOro OJiara Ta 3 ypaxyBaHHAM OCOOMCTHX iHTEpECiB MOJIIENHCHKOTO, TaK 1 HeraTMBHUIL acIiekT,
SIKWI BUSIBJISIETHCST B TIPaBi BUMAaraTy Bijl iHImMX cy6’€KTiB yTpUMaHHS Bifl TOCATaHb Ha 1te 6Jaro, To6To
3abesreuye OXOPOHY Bil TopylieHb. Haseneni ocobucti HeMaiiHOBI 1paBa 3a0e311euyoTh CollianbHe Oy TTst
HOJIENRCHKOT0 I MAIOTh Taki 0COOIMBOCTI: 0COOUCTICHUIT XapaKTep, HeMailHOBICTb, crieldiunnii 06’eKT
i uizlecnpsaMyBatHs Ha 3a10BoJIeH s (izuuinX (6i0J10TIYHKX ), IYXOBHHUX, MOPAJIbHUX, KYJBTYPHUX, COLL-
aJIbHUX YK IHIIMX HeMaTepianbHux norpel (iHTepecy).
Kiouosi ciioBa: ocobucTi HeMaiiHOBI 11paBa, 0JIielChbKuil, TpaBo Ha iM's1, IPaBO HA 300pasKeHHSL.
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THE LEGAL NATURE OF ADMINISTRATIVE
INSTRUMENTS FOR ENSURING EQUAL RIGHTS
AND OPPORTUNITIES IN THE FIELD OF PHYSICAL
CULTURE AND SPORTS

Abstract. Purpose. The purpose of this article is to provide a general theoretical overview and analysis
of the legal nature of administrative instruments aimed at ensuring equal rights and opportunities in
the field of physical culture and sports. Results. The article explores the legal nature of administrative
instruments that guarantee equal rights and opportunities in the field of physical culture and sports. It
analyzes the essence of the administrative and legal foundations of regulation in this area, their normative
consolidation, and implementation mechanisms. The specific features of this legal phenomenon are
outlined based on scholarly perspectives. The key components constituting administrative instruments
in the sphere of public administration of physical culture and sports are identified. It is established that
public administration in this domain involves a balance between state regulation and personal autonomy.
Administrative instruments serve as a bridge between formal provisions and their practical implementation
as tangible guarantees. Accordingly, they represent elements of legal support and constitute a crucial
factor influencing the quality of public life by fostering equal access to sports and wellness programs,
regardless of individuals' social status, gender, or physical capabilities. Conclusions. The study
concludes that administrative instruments for ensuring equal rights and opportunities in physical culture
and sports are complex, systematic, and multidimensional in nature. These instruments function both
as legal norms that define the boundaries of permissible conduct and as value-based mechanisms that
reflect societal consensus on the need to uphold social justice and equitable access to sport. The legal
nature of administrative instruments encompasses a normative-legal dimension—expressed through their
codification in legislation and enforcement—and an organizational dimension, which includes awareness
campaigns, monitoring activities, infrastructure development, and the implementation of social programs.
The effectiveness of such instruments depends on the coherence and comprehensiveness of state policy,
the professional competence of public officials, the quality of the legal framework, and the engagement
of civil society. Thus, the legal nature of administrative instruments for ensuring equal opportunities in
physical culture and sports integrates both normative and ethical components and must reflect public
expectations of fairness and accessibility of sports resources.

Key words: physical culture, sports, administrative instruments, equal opportunities, legal equality,
administrative and legal regulation, administrative legislation.

1. Introduction this context, a significant legal instrument for

Ensuring equal rights and opportunities
in the field of physical culture and sports is
one of the key directions of Ukraine’s state
policy, consistent with the country’s interna-
tional obligations in the field of human rights
and social inclusion. A crucial element of this
process is the alignment of national legisla-
tion with European standards, which plays
a decisive role in the framework of cooperation
between Ukraine and the European Union. In
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strengthening such cooperation is the Associ-
ation Agreement between Ukraine, on the one
hand, and the European Union, the European
Atomic Energy Community and their Member
States, on the other, signed on 27 June 2014. This
Agreement contains provisions that directly
or indirectly influence the development
of non-discrimination, equality, and inclusion
policies, including within the realm of physical
culture and sports.
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Physical culture and sports play a critical
role in fostering a healthy nation, promot-
ing social integration, supporting individual
development, and advancing the principle
of equality. However, despite the formal cod-
ification of norms prohibiting discrimina-
tion in this sphere, systemic barriers persist
in practice. These barriers continue to limit
access to sports infrastructure and physical
development programs for certain categories
of citizens, particularly persons with disabili-
ties, members of various social groups, women,
and youth. The need to analyze administra-
tive instruments for ensuring equal rights
and opportunities in this area arises from
the necessity of developing effective mecha-
nisms for their implementation. Indeed, admin-
istrative and legal regulation serves as a key
tool in shaping state policy aimed at eliminat-
ing all forms of discrimination, ensuring equal
access to sports opportunities, and enhancing
the social impact of physical culture.

The issue of administrative instruments
for ensuring equal rights and opportunities
in the field of physical culture and sports has
been explored to varying degrees by numerous
scholars, including, in particular: O.M. Ban-
durka, O.1. Bezpalova, V.T. Bilous, Yu.V. Garust,
LS. Hrytsenko, O.M. Iliushyk, E.O. Kazmyry-
shyn, T.A. Kobzeva, O.S. Kravchenko, A.M. Kul-
ish, V.V. Liukh, V.I. Melnyk, O.M. Muzychuk,
S.I. Lekar, O.I. Nikitenko, S.M. Olkhovska,
A.O. Orel,N.S. Panova, V. Paterylo, O.0. Usyk,
Yu.S. Shemshuchenko, among others. Never-
theless, without diminishing the importance
of the aforementioned contributions, the doc-
trine of administrative law still lacks a compre-
hensive and in-depth study of the administra-
tive instruments aimed at ensuring equal rights
and opportunities in the sphere of physical cul-
ture and sports. This gap substantiates the rele-
vance of the present study.

The purpose of this article is to provide
a general theoretical overview and analysis
of the legal nature of administrative instruments
designed to ensure equal rights and opportuni-
ties in the field of physical culture and sports.

2. Fundamentals of Ensuring Equal Rights
and Opportunities in the Field of Physical
Culture and Sports

The analysis of administrative instruments
aimed at ensuring equal rights and opportunities
in the field of physical culture and sports—often
referred to in the doctrine of administrative
law as means or methods—should appropriately
begin with an examination of the substance
of administrative and legal foundations. The
term “principle” (zasada), according to the Dic-
tionary of the Ukrainian Language, is defined as:
(1) the basis of something; the fundamental ele-

ment on which something is built or grounded,;
(2) a core, guiding provision or principle;
the foundation of a worldview or rule of con-
duct; (3) a manner or method of accomplishing
something (Bilodid, 1972). Accordingly, admin-
istrative and legal foundations in the context
of physical culture and sports represent general
legal guidelines and basic rules that determine
strategic directions and methods of legal reg-
ulation within this sector. Viewed from this
perspective, such foundations go beyond tra-
ditional regulatory frameworks and acquire
philosophical significance as mechanisms for
achieving social harmony. Establishing equal
rights and opportunities in the field under
consideration ensures compliance with admin-
istrative and legal norms and fosters a societal
culture of justice. Administrative instruments,
in this regard, are manifestations of legal axiol-
ogy, wherein state regulation serves as a means
of maintaining social balance and safeguarding
individual freedom of choice.

N.S. Panova emphasizes that the adminis-
trative and legal foundations of state activity
are characterized by a set of administrative legal
norms that define the core values, principles,
objectives, forms, and methods of legislative
and executive activity by public authorities
(Panova, 2008). In this context, administra-
tive and legal foundations may be interpreted
through the lens of legal norms and institutional
legal theory, which considers administrative
mechanisms as tools for legitimizing state policy
in the relevant domain.

The establishment of administrative law
norms that define the administrative and legal
status of public law subjects—and the formal
enshrinement of administrative law principles—
would remain abstract theoretical constructs
unless accompanied by appropriate and effec-
tive instruments of public administration. It is
through the use of these instruments that public
administration actors enter into administrative
legal relations and seek to maximize the protec-
tion of rights, freedoms, and legitimate interests
of private individuals while simultaneously
serving the public interests of the state and soci-
ety as a whole (Liukh, 2020). In this light, pub-
lic administration of instruments guaranteeing
equal rights and opportunities in physical cul-
ture and sports requires a balance between state
regulation and personal autonomy. Administra-
tive instruments serve as a vital link between
formal legal prescriptions and their materializa-
tion in the form of practical guarantees. Thus,
they constitute an integral part of legal support
and a key factor shaping the quality of public
life by fostering conditions for equal access to
sports and wellness programs regardless of cit-
izens’ social status, gender, or physical abilities.
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As rightly noted by 1.V. Paterylo, a legal
regulatory instrument should be understood
as a value-based construct that encompasses
a comprehensive spectrum of legal phenomena
at various levels, distinguished and analyzed
in the context of legal practice needs as well as
their functional purpose—that is, those char-
acteristics that define them as instruments for
addressing social, economic, or political chal-
lenges (Paterylo, 2006). From an axiological
standpoint, administrative instruments reflect
societal consensus on the necessity of ensuring
equitable access to physical activity, irrespec-
tive of a person’s social status, physical condi-
tion, or economic circumstances.

O.1. Bezpalova further points out that
the law is significant not only from a legal
standpoint but also as a necessary instru-
ment through which social relations arising in
the exercise of the state's law enforcement func-
tion by authorized actors are regulated (Bezpal-
ova, 2014). Thus, the law functions as an active
means of influencing social processes through
the administrative and legal mechanisms of its
implementation.

3. Administrative Instruments for Ensur-
ing Equal Rights and Opportunities in
the Field of Physical Culture and Sports

Within the doctrine of administrative law,
scholars define a public administration instru-
ment as an external expression of homogene-
ous groups of administrative actions, similar in
nature and legal character, carried out by public
administration entities within the limits of legally
defined competence, with the aim of achieving
a desired public outcome. Such instruments are
characterized by several key features: they are
external manifestations of the forms of adminis-
trative activity; they reflect the legal dynamics
(administrative actions) of public governance;
they are dependent on the scope of the compe-
tence of public administration entities; and their
selection is determined by the specific goals set
for a particular object of public influence, which
prescribes the most effective course of action
(Halunko, Dikhtiievskyi, Kuzmenko, Kolomoi-
ets, Kurylo, Stetsenko, 2021).

Therefore, in the context of this study,
administrative instruments can be viewed as
tools of social equilibrium aimed at supporting
the physical and mental well-being of citizens,
while also functioning as mechanisms of legal
integrationandanti-discrimination. Thisempha-
sizes both their functional and socio-axiological
value within the legal system. At the same time,
the effectiveness of such instruments depends
on the degree to which they correspond to
the actual needs of the population and the pres-
ence of control mechanisms to oversee their
application.
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E.O. Kazmyryshyn interprets the category
of “administrative and legal instrument” as a set
of legal means (methods) used by public admin-
istration to exercise regulatory influence over
participants in public relations within the field
of public governance (Kazmyryshyn, 2019).
Depending on the nature of social needs, admin-
istrative instruments may take various forms—
from imperative legal prescriptions to flexible
procedural mechanisms aimed at maintaining
a balance between public interests and the rights
of private individuals. Administrative regulation
in this field has a dual dimension: it acts both as
alegal constraint on unfair practices and as a cat-
alyst for creating an enabling environment con-
ducive to physical development. Thus, admin-
istrative and legal instruments define the limits
of permissible state influence and shape the social
space in which equality of rights and opportuni-
ties in sports becomes a practical reality rather
than a declarative ideal.

0.S. Kravchenko, in her analysis of adminis-
trative and legal instruments for implementing
gender policy in Ukraine, identifies the following
as key components: the development of legisla-
tion on gender equality and non-discrimination
between men and women and the monitoring
of its implementation; effective functioning
of state institutions responsible for enforcing
national gender policy; the designand implemen-
tation of various social programs and projects
aimed at ensuring gender equality and combat-
ing gender-based discrimination; and the con-
duct and publication of research to support
equal rights and opportunities for both men
and women (Kravchenko, 2024). This anal-
ysis is particularly relevant to understand-
ing the mechanisms for ensuring equal rights
and opportunities in the sphere of physical cul-
ture and sports, as this domain often exhibits
some of the most visible manifestations of gen-
der inequality. Administrative instruments thus
perform both regulatory and transformative
functions, contributing to the removal of bar-
riers in access to sports participation, funding,
training opportunities, and leadership positions
in sports organizations. Effective application
of these instruments in the field of physical cul-
ture and sports must be grounded in the princi-
ples of equality and transparency, ensuring that
every individual has the opportunity to realize
their rights and potential in sports activities.

According to A.O. Orel, a distinctive feature
of administrative instruments aimed at prevent-
ing discrimination based on gender identity
lies in their capacity to facilitate the practi-
cal realization of human rights amid ongoing
socio-legal transformations. These instruments
encompass both legal measures (prohibition
of discrimination in normative legal acts, super-
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vision of compliance, establishment of spe-
cialized bodies, etc.) and organizational-legal
mechanisms (monitoring, training for public
officials, informational and awareness cam-
paigns, etc.). The effectiveness of such measures
depends on the quality of the legislative frame-
work, the coordination of public administrative
actions, and the level of public awareness (Orel,
2023). Consequently, administrative instru-
ments in the field of physical culture and sports
help establish legal frameworks for the protec-
tion of equality and contribute to the transfor-
mation of societal perceptions regarding gender
justice, physical activity, and inclusiveness in
sports. Thus, administrative and legal instru-
ments in this area can be viewed as a form
of normative intervention aimed at creating
equal opportunities for all categories of citizens.

To summarize, administrative instruments
for ensuring equal rights and opportunities in
the field of physical culture and sports constitute
a complex of legal means, mechanisms, and organ-
izational-procedural tools that provide formal
legal guarantees for compliance with anti-discrim-
ination norms. These instruments are applied by
public administration entities within the bounds
of their legally defined competence to ensure
the practical implementation of state equality pol-
icy in the sphere of physical culture and sports.

4. Conclusion

Thus, the study of the legal nature of admin-
istrative instruments for ensuring equal rights
and opportunities in the field of physical culture
and sports allows us to assert their complex,
systematic, and multidimensional character.
These instruments serve both as legal norms
that establish the boundaries of permissible
conduct and as value-oriented mechanisms
reflecting a societal consensus on the need to
guarantee social justice and equality of access
to sports. The legal nature of administra-
tive instruments encompasses both a regula-
tory aspect—expressed through the codifica-
tion of relevant norms and oversight of their
enforcement—and an organizational aspect,
which includes educational initiatives, monitor-
ing practices, the development of infrastructure,
and the implementation of social programs.

The effectiveness of administrative instru-
ments depends on the coherence and compre-
hensiveness of public policy, the level of pro-
fessional training of public officials, the quality
of the regulatory framework, and the activity
of civil society. Therefore, the legal nature
of administrative instruments for ensuring equal
opportunities in the field of physical culture
and sports includes both normative and ethical
components, requiring consideration of public
expectations regarding fairness and the accessi-
bility of sports resources.
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SUBJECTS OF THE ADMINISTRATIVE

AND LEGAL MECHANISM FOR FORMULATING
STATE POLICY IN THE FIELD OF CIVILIAN
FIREARMS CIRCULATION IN UKRAINE

Abstract. Purpose. The purpose of this article is to identify the subjects of the administra-
tive and legal mechanism for formulating state policy in the field of civilian firearms circulation in
Ukraine.

Results. The article establishes that the administrative and legal status of the subjects involved in
shaping state policy in the area of arms circulation in Ukraine refers to the functional and legal posi-
tion of a defined system of authorized state bodies and civil society actors. These entities exert pub-
lic-authority influence over the regulatory processes governing civilian firearms circulation, encom-
passing the scope of administrative competence in the implementation of state policy and the toolkit
for interaction aimed at ensuring public interest in the areas of safety, law and order, and arms control
within the territory of Ukraine.

The subjects of the administrative and legal mechanism for formulating state policy in the sphere
of civilian firearms circulation in Ukraine include:

— the Verkhovna Rada of Ukraine;

— the President of Ukraine;

— the Cabinet of Ministers of Ukraine;

— the Ministry of Internal Affairs of Ukraine and its structural subdivisions;

— the Ministry of Defense of Ukraine and its structural subdivisions;

— the National Police of Ukraine;

— law enforcement agencies;

— civil society actors;

—additional entities (other government and local self-government bodies, international institutions).

It is emphasized that the Ministry of Internal Affairs of Ukraine serves as the central executive
authority endowed with regulatory competence concerning the development of draft legislation,
preparation, and issuance of subordinate acts that regulate the acquisition, registration, storage, use,
and seizure of firearms.

Conclusions. 1t is determined that the National Police of Ukraine acts as a subject perform-
ing administrative-permissive, law enforcement, preventive, and law-application functions through
the issuance of individual administrative acts in the field of civilian firearms circulation, inspection
and monitoring of citizens’ compliance with arms regulations, as well as contributing to the improve-
ment of state policy by submitting proposals, conducting statistical analysis, developing internal
instructions, and participating in interagency and international projects.

The administrative and legal status of civil society actors is revealed as participants in shaping
state policy in the field of arms circulation in Ukraine. This includes a system of powers related to
public expertise of legislative initiatives, civic oversight of the policy formulation process, and mech-
anisms of interaction within public-legal relations in the exercise of the right to participate in
state-building processes.

Key words: administrative regulation, administrative legal relations, administrative procedures,
administrative and legal mechanism, state policy, expertise, firearms, control, legal system, subjects.

©® 0. Burma, 2024 2 1



3/2024

ADMINISTRATIVE LAW AND PROCESS

1. Introduction

In the context of ongoing security
and defense sector reforms, the growing
role of citizens in ensuring their own safety
and public order, and the active public debate
on the potential legalization of certain catego-
ries of firearms for civilian use, the examination
of the actors involved in the state governance
mechanism gains particular relevance.

At the same time, the complexity and polit-
ical sensitivity of arms circulation necessitate
asystematic scholarly understanding of the roles
played by executive authorities, law enforce-
ment agencies, local self-government bodies,
expert communities, and civil society organ-
izations. A comprehensive study of these
actors—their administrative and legal nature
and their interactions—is essential for achieving
a balance between national security protection
and the safeguarding of human rights and free-
doms.

The administrative and legal aspects of state
policy regarding arms circulation in Ukraine
have been comprehensively studied by schol-
ars such as V. Vasyliev, S. Didenko, O. Drozd,
K. Kastornov, M. Komissarov, M. Kulyk,
V. Litoshko, V. Makarchuk, V. Otsel, I. Pokhyl-
enko, R. Serbyn, O. Fomenko, T. Shumeiko,
among others.

Nonetheless, firearms circulation in Ukraine
remains insufficiently regulated, primarily
under the norms of administrative legislation.
Therefore, scholarly inquiries into this area are
both timely and of significant importance.

The aim of this article is to identify the sub-
jects of the administrative and legal mechanism
for formulating state policy in the field of civil-
ian firearms circulation in Ukraine.

2. The Administrative and Legal Mecha-
nism for Formulating State Policy in the Field
of Civilian Firearms Circulation

The system of actors should be analyzed
through the prism of their legal status. The
concept of legal status encompasses the position
of a specific entity within the system of public
authorities, which exercises regulatory influ-
ence in a particular sphere of public life based
on its competence. The concept of administra-
tive and legal status is more specific—it includes
elements that allow for the identification
of the entity’s place within the overall regula-
tory framework of state influence over particu-
lar social relations (Didenko, 2018).

Despite numerous academic studies on
the administrative and legal status, there is no
universally accepted definition of the concept.
Nonetheless, its scientific and practical impor-
tance is considerable, especially in light of ongo-
ing reform processes in Ukraine. A correct under-
standing of this socio-legal construct enables both
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individuals and legal entities to secure an appro-
priate position within society and the state, gain
access to a broad range of services and opportu-
nities for self-realization, and delineate the limits
of individual freedom, as well as the mutual rights
and responsibilities of individuals and public
authorities (Humin, 2014).

The general administrative and legal status
applies to all individuals, whereas the special
administrative and legal status pertains to per-
sons endowed with specific rights and respon-
sibilities in a particular area of public adminis-
tration. These special rights and responsibilities
typically arise from holding a particular posi-
tion (e.g., the administrative and legal status
of a police officer, civil servant, or military per-
sonnel), or through the expression of an indi-
vidual’s will and the issuance of a special permit
(e.g., a firearm possession license, hunting per-
mit). The acquisition of special administrative
and legal status requires the will of a state body
to assign such status to a particular individual
or group. In certain cases, an individual will
is not necessary for acquiring this status—for
example, residents of territories under a special
legal regime may acquire such status automati-
cally. The possession of a special administrative
and legal status can both expand and restrict
a person’s rights, such as in the case of residents
of territories with special legal regimes (Push-
karova, 2022).

Regarding the status of the subjects
of the administrative and legal mechanism for
formulating state policy in the sphere of civil-
ian firearms circulation in Ukraine, S. Didenko
defines public administration in the area
of arms control and use as a set of authorized
bodies and officials, designated by law, that
are vested with administrative and managerial
functions for ensuring the proper circulation
and use of firearms. Their activities are based
on mandatory administrative principles aimed
at serving public interests within the scope
of their legal authority. The main task of pub-
lic administration is the purposeful influence
of authoritative entities on a specific area
of social life that requires regulation, in accord-
ance with state and societal interests, through
the exercise of their legally prescribed compe-
tence (Didenko, 2018).

In our view, the administrative and legal
status of the actors involved in formulating
state policy on arms circulation in Ukraine is
the functional and legal position of a defined sys-
tem of authorized public bodies and civil society
entities, which exert public-authority influence
on the processes governing civilian firearms
circulation. This status encompasses the scope
of administrative competence in implementing
state policy and the mechanisms of interaction
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aimed at realizing the public interest in ensur-
ing security, public order, and firearms control
within the territory of Ukraine.

The status, core tasks, organizational princi-
ples, rights and duties, and accountability mech-
anisms in the field of firearms circulation and use
should be established in a specially enacted law.
Currently, no such dedicated legislation exists,
complicating the process of defining the legal
status of public administration in this domain.
This necessitates the analysis of numerous
departmental regulatory acts (Didenko, 2018).

3. Subjects of the Administrative
and Legal Mechanism for Formulating State
Policy in the Field of Civilian Firearms Circu-
lation in Ukraine

According to O.A. Serykov, the system
of entities responsible for the control of non-mil-
itary firearms circulation consists of a three-tier
structure comprising:

1. the highest state authorities, represented
by the President of Ukraine, the Verkhovna
Rada of Ukraine, and the Cabinet of Ministers
of Ukraine;

2. the Ministry of Internal Affairs and its
subordinate agencies, including:

a) the Main Service Center of the Ministry
of Internal Affairs;

b) the Expert Service of the Ministry
of Internal Affairs (State Research Forensic
Center of the Ministry and regional forensic
research centers);

¢) the State Research Institute of the Minis-
try of Internal Affairs of Ukraine;

3. the National Police of Ukraine and its
territorial departments (Serykov, 2023).

In our view, the subjects of the administra-
tive and legal mechanism for shaping state pol-
icy in the sphere of civilian firearms circulation
in Ukraine include:

— the Verkhovna Rada of Ukraine;

— the President of Ukraine;

— the Cabinet of Ministers of Ukraine;

— the Ministry of Internal Affairs of Ukraine
and its structural subdivisions;

— the Ministry of Defense of Ukraine and its
structural subdivisions;

— the National Police of Ukraine;

— law enforcement bodies (the Prosecutor’s
Office, State Bureau of Investigations, Security
Service of Ukraine, National Anti-Corruption
Bureau of Ukraine, Military Law Enforcement
Service of the Armed Forces of Ukraine, among
others);

— civil society actors;

— additional entities (other public authori-
ties and local self-government bodies, interna-
tional institutions).

Each of these subjects should be briefly
characterized. In terms of regulatory compe-

tence, the Cabinet of Ministers of Ukraine plays
a leading role in norm-setting activities. Never-
theless, certain aspects of firearms circulation
are also regulated by other branches of power,
such as the Verkhovna Rada and the President
of Ukraine. Executive bodies also possess specific
legislative powers, with the Ministry of Inter-
nal Affairs of Ukraine holding a central posi-
tion. Its structural subdivisions are of particular
importance, as they bear a significant portion
of the responsibilities in ensuring the proper
functioning of this domain (Didenko, 2018).

In the organization and implementation
of control over the circulation of civilian fire-
arms, the Cabinet of Ministers of Ukraine per-
forms a dual function: on the one hand, it acts
to implement state policy in the area of civil-
ian firearms control; on the other, it ensures
the development and implementation of a set
of organizational and legal measures in this field
of public relations at the level of central execu-
tive authorities (Serykov, 2023).

Thus, the Verkhovna Rada of Ukraine acts
as a lawmaking body and exercises parliamen-
tary oversight of the state policy formation pro-
cess regarding arms circulation. The President
of Ukraine defines the priorities of state pol-
icy in the areas of national security and public
order, thereby shaping the general framework
of firearms policy. The Cabinet of Ministers
of Ukraine is the principal entity in developing
and coordinating the implementation of state
policy on firearms circulation among executive
authorities.

The leading public administration entities
are the executive authorities and their officials,
who bear the primary responsibility for ensur-
ing the practical implementation of human
and citizen rights throughout the country
during the execution of public authority
(Halunko, Kurylo, Koroied, 2015). The core
powers of the executive bodies are outlined in
the Instructions on the Procedure for the Man-
ufacture, Acquisition, Storage, Accounting,
Transportation, and Use of Firearms, Pneu-
matic, Cold, and Deactivated Weapons, Domes-
tically Produced Devices for Firing Cartridges
with Rubber or Similar Non-Lethal Projectiles,
and Cartridges and Ammunition for Weapons,
Main Components of Weapons, and Explosive
Materials, approved by the Order of the Minis-
try of Internal Affairs of Ukraine No. 622, dated
August 21, 1998.

Analyzing the legislation, the Ministry
of Internal Affairs of Ukraine functions as
the central executive authority vested with reg-
ulatory competence to develop draft legislative
acts, and to prepare and issue subordinate reg-
ulations governing the acquisition, registration,
storage, use, and seizure of firearms.
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The National Police of Ukraine performs
administrative-permissive, law enforcement,
preventive, and law-application functions
through the issuance of individual administra-
tive acts in the field of civilian firearms circu-
lation. It also conducts inspections and control
over citizens' compliance with firearms regu-
lations, contributes to improving state policy
by submitting proposals, conducting statisti-
cal analyses, developing internal guidelines,
and participating in interagency and interna-
tional initiatives.

In the domain of arms circulation, the Min-
istry of Defense of Ukraine and its structural
subdivisions serve as strategically significant
actors in the formation and institutional imple-
mentation of state policy on national security
and defense. Their role partially includes admin-
istrative competence in defense governance,
administrative oversight, and legal regulation
of civilian firearms circulation aimed at main-
taining a secure and resilient environment.

The administrative and legal status
of Ukrainian law enforcement agencies, as actors
in the formulation of state policy on arms circula-
tion, represents an integrated system of statutory
powers and administrative tools. These are trans-
formed into coordination, supervisory, investiga-
tive, counterintelligence, analytical, and control
functions that serve to maintain effective public
order, ensure the security of arms circulation,
and prevent illegal use of firearms both domesti-
cally and internationally.

The primary individual subject of admin-
istrative law is the natural person (citizen
of Ukraine, foreign national, or stateless per-
son), as the Constitution of Ukraine recog-
nizes the individual, their life and health,
honor and dignity, inviolability and security as
the highest social value. In this regard, the cat-
egory of administrative and legal status is of par-
ticular importance in fully revealing the role
and place of the individual in administrative
law (Halunko, Kurylo, Koroied, 2015).

The issue of legalizing firearms in Ukraine for
civilian use has long been contentious and unre-
solved, demanding urgent attention from the Ver-
khovna Rada of Ukraine and executive authori-
ties. The primary rationale for citizens acquiring,
carrying, owning, and using firearms is the exer-
cise of the constitutional right to self-defense.
The absence of centralized legislative regulation
in this domain significantly hinders the resolu-
tion of disputes regarding the administration
of a proper regime for firearms circulation. Cur-
rently, regulation in this area remains limited to
outdated, complex, and incoherent subordinate
legislation (Didenko, 2017).

Ukrainian citizens are the central subjects
in the circulation and use of firearms in Ukraine,
as their acquisition, possession, and use of weap-
ons constitute the direct realization of a consti-
tutionally guaranteed right—primarily the right
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to self-defense. Public administration must
urgently develop an optimal mechanism for
the realization of this right through the legali-
zation of firearms in Ukraine (Didenko, 2017).

4. Conclusions

In our view, the administrative and legal
status of civil society actors as participants
in shaping state policy on arms circulation
in Ukraine constitutes a system of powers
related to the public evaluation of legislative
initiatives, civic oversight of the policy-mak-
ing process, and mechanisms of interaction
within the framework of public-law relations
aimed at exercising the right to participate in
state-building processes.
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IUBIJIbHOI BOTHEIIAJIBHOI 36POI B YKPAIHI

AHotauis. Mema crarti noJisrae y Tomy, o6 BU3HAUNTH Cy(’€KTIB a[MiHICTPATHBHO-TIPABOBOIO
MexaHiaMy (hopMyBaHHS JepsKaBHOI MOMTHKK y chepi 06iry MUBIIbHOI BOTHENANbHOI 36poi B Ykpaiki.
Pesyavmamu. Y craTTi BUSHAUEHO, IO aMIHICTPATHBHO-TIPaBOBUIL cTaTyc cy('eKTiB (hOpMyBaHHS JAep-
KaBHOI 1oJtiTuku y cepi 06iry 36poi B Ykpaii — 1ie (pyHKI[IOHATIbHO-IIPABOBE CTAHOBUIIE BIU3HAYEHOI
CHUCTEMU YIIOBHOBasKEHMX OPraHiB ZepKaBHOI BJiau Ta Cy0'€KTiB IPOMaIsTHChKOTO CYCIIbCTBA, SAKI 31~
CHIOIOTB 11yG1IUHO-BJIaIHUI BIIMB HA IPOLIECH PEryJioBaHHs 00iry HUBILILHOT 3GPOi, 1110 0XOILII0E 06CAT
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crpaB Ykpainu ta fioro cTpyKTypHi mizposaiau; — Minicreperso 060porn YKpainu Ta ioro CTpyKTypHi
migposaiam; — Harionanbia mosinis YKpainu; — 1paBoOXOPOHHI opraiu; — cy6’€KTH IPOMaAAHCHKOTO
CYCTITLCTBA; — IOAATKOBI cy6’ekTn (iHIIi Opranu epKaBHOI BIA/I Ta MICIIEBOTO CAMOBPSIYBAHHST, MiK-
HapojHi iHcTuTy1il). Po3kpuTo, mo MiHicTepcTBO BHYTPINITHIX cIIpaB YKpalHN BUCTYTIAE SIK I[eHTPATbHII
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INTERNATIONAL LAW PROVISIONS
AS A PUBLIC LAW SOURCE OF ENSURING LAW
AND ORDER IN UKRAINE

Abstract. Purpose. The purpose of the article is to study the role and significance of international law
provisions as public law sources of ensuring law and order in Ukraine, as well as to analyse the mechanisms
of implementation of international law provisions into national legislation with a view to improving
theefficiency of ensuringlaw and order in the country. Results. The article examines the role and importance
of international law provisions as one of the key public law sources of ensuring law and order in Ukraine.
Emphasis is placed on the growing role of administrative and legal means in ensuring law and order, as
they are becoming more effective in terms of prompt response to administrative offences, as compared to
criminal law remedies. International law provisions become an important regulator in this field, defining
standards of interaction between law enforcement agencies at both the international and national levels.
Despite the widespread use of criminal law remedies to combat crime, the importance of administrative
law mechanisms in ensuring a prompt and effective response to administrative offences is emphasised.
This is due to objective circumstances, such as the increased latency of administrative offences, a greater
number of public events and international events, and the need for a faster and less severe response to
violations than provided for by criminal law. The importance of rethinking the existing stereotypes in
understanding law and order and the need to introduce new methods of its maintenance in the light
of international standards is emphasised. It also focuses on the intersectoral approach to the study of law
and order, which requires a combination of various legal instruments, both national and international.
Conclusions. Furthermore, the article considers the issues of implementation of international law
provisions into the national legislation of Ukraine, in particular, in the administrative and legal sector,
and their role in maintaining law and order. It is proved that international legal provisions play a key
role in forming the modern legal environment, ensuring law and order, and protecting human rights. It
is emphasised that it is important to harmonise Ukrainian legislation with international standards to
ensure effective counteraction to modern challenges in the field of law and order, such as the growth
of transnational crime, migration and strengthening of interstate cooperation in the fight against crime.

Key words: international law, public law support, law and order, administrative law, law application,
Ukraine, implementation, provisions.

1. Introduction

The trend towards expanding the scope
of international law regulatory framework
increasingly covers issues that were previously
considered to be exclusively an internal affair
of any State, not the least of which is the main-
tenance of law and order and its protection by
means of administrative law. It is the intersec-
toral nature of the studied issue which indi-
cates the specificity of its regulatory sources.
On the one hand, law enforcement covers var-
ious criminal, criminal procedure, civil, finan-
cial and other legal relations. On the other

26

hand, the use of instruments of a public law
(administrative law) nature remains relevant,
and recently the emphasis has significantly
increased, because this trend is due to objective
circumstances, such as the increased latency
of administrative offences, a greater number
of public events and international sports com-
petitions, and the need for a faster and less
severe response to violations than provided for
by criminal law, lower social danger of adminis-
trative offences compared to crimes, and there-
fore a higher number of their commission, etc.
In this regard, the use of exclusively private law
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means of regulating law enforcement entities is
unreasonable, which in a certain way directly
affects the system of regulatory sources of law
enforcement, and therefore requires the use
of international law as an important regulator
of the system of law and order in Ukraine.

Important  aspects of administrative
and legal support of law enforcement have
been studied by many well-known legal
experts. Domestic scientific research is not
fragmentary and in this aspect, we should pay
tribute to the scientific works by the follow-
ing scholars: Yu.P. Bytiak, O.V. Petryshyn,
V.V. Zavalniuk, O.M. Bandurka, O.F. Andriiko,
O.V. Kuzmenko, Y.S. Shemshuchenko,
V.B. Averianov, N.R. Nyzhnyk, V.I. Kotiuk,
S.V. Kivalov, M.M. Tyshchenko, L.V. Kova-
lenko, V.V. Abroskin, O.1. Bezpalova, 1.S. Drok,
O.F. Kobzar, R.V. Myroniuk, O.M. Muzychuk,
H.V. Muliar, V.O. Neviadovskyi, A.A. Nikitin,
O.S. Yunin, A.O. Sobakar, V.V. Sokurenko,
and many others. However, the issue of regu-
lating legal relations in the field of ensuring law
and order in Ukraine through the prism of inter-
national law provisions has been considered
fragmentarily, addressing only certain aspects
and not analysing the problem comprehensively.

The purpose of the article is to study the role
and significance of international law provisions
as public law sources of ensuring law and order
in Ukraine, as well as to analyse the mecha-
nisms of implementation of international law
provisions into national legislation with a view
to improving the efficiency of ensuring law
and order in the country.

2. International law provisions as a com-
ponent of the law-and-order framework

With the main purpose in a modern state
being to ensure the full implementation
of human and civil rights and freedoms, har-
monisation of individual and social tasks,
needs and interests of society and the state, law
and order in terms of both its content and reg-
ulatory orientation should be consistent with
these principles, the rule of law and standards
of international cooperation. This is due to
the intensification of humanitarian cooperation
between different countries to better coordinate
their actions for the sake of common develop-
ment interests and the formation of a common
European legal space and, ultimately, the crea-
tion of an interstate supranational legal system.

International law forms the framework for
law and order as a system of provisions and prin-
ciples governing international relations. These
provisions reflect the coordinated will of states
and are influenced by the patterns of interna-
tional relations at a certain stage of civilisation.

Unlike clearly structured national legal
systems, the formation of international law is

characterised by a certain fragmentation. This
explains why the provisions of international
law relating to similar subjects of the legal
framework are often formed in parallel within
different sources. These provisions are applied
by all participants in international relations
and international law in various areas - from
general aspects of treaty law to specific elements
of international law, for example, in the field
of human rights, crime prevention, law enforce-
ment, etc.

Therefore, the provisions of international
law in their entirety are a complex and dynamic
system that is formed and applied at differ-
ent levels and in different contexts of rela-
tions, including those related to ensuring law
and order.

Regulating the fundamentals of law
and order through the prism of international law
is understood as a set or system of legally bind-
ing rules that regulate the conduct and relations
of states (and other participants in modern
international relations). This understanding
has always existed, as evidenced by the entire
history of the emergence and development
of international law. Their emergence and adop-
tion in international practice was mainly due to
two closely interrelated practical needs. One
of them is the need to ensure the autonomy
and independence of social relations, protection
of the rights and legitimate interests of their
parties, etc.

Current trends in crime, such as its trans-
national and often global nature, its expan-
sion beyond the borders of individual states,
and the absolute and relative growth, especially
of organised forms, have necessitated the unifi-
cation of states' efforts to combat crime through
international cooperation.

This cooperation involves both parties to
international law and parties to national law. It
is aimed at the counteraction not only to inter-
national offences and crimes of an international
nature, but also to manifestations of transna-
tional crime that encroach on the internal law
and order.

The regulatory framework for such coopera-
tion is multisystemic in nature, as it is based on
the principles and provisions of two independ-
ent legal systems - international and domestic
law of the participating states. Domestic law
ensures the actual implementation of interna-
tional obligations at the national level. More-
over, international treaties act as regulators
of domestic relations, without being sources
of law on them. Instead, domestic legislation
plays a dual role: it is both a regulator of such
relations and a source of domestic law.

Thus, the fight against modern crime
and the protection of law and order require
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a comprehensive approach that combines inter-
national and national legal mechanisms.

Historically, the first international legal
acts generated by this dual need were bilateral
international treaties between sovereign states,
including those on ensuring law and order
at both the international and national (inter-
state) levels. This is primarily due to the fact
that states that have accumulated experience
in regulating social relations within their coun-
try through various legal provisions (laws,
decrees, decrees, etc.) extrapolated their expe-
rience in ensuring law and order to regulating
their relations with other countries. Therefore,
the influence of the national law and order on
the international one, as well as the legal influ-
ence of domestic law on the international one,
began with the first international legal measures
of states. This is the interaction of national sys-
tems of law with the system of international law
that exists to this day.

It should be noted that, in addition to
the common practice of regulating certain rela-
tions at the interstate level by various treaties,
agreements or conventions, international stand-
ards are used in the activities of law enforcement
agencies as separate important documents, gen-
erally recognised international legal provisions
that consolidate the status of law enforcement
agencies at the global level and establish a list
of fundamental rights and freedoms, the obli-
gation of states to respect these rights and free-
doms, as well as the limits of activities of such
agencies to ensure them.

The need to introduce uniform international
standards in the activities of the National Police
is due to the growing level of transnational
organised crime, significant rates of migration
in the world, significant differences in national
police training systems, and the problem
of ensuring human rights in the activities of law
enforcement agencies (Bilichenko, 2020).

The international legal framework estab-
lishes and enforces international human rights
standards and relevant standards for law
enforcement agencies. Such standards have
their specific features, as follows:

They are developed and adopted by states
of the world through international intergovern-
mental organisations;

They regulate not only international coop-
eration between states, but also other entities
designated by them (specific state bodies, local
authorities, trade unions, public associations,
individuals, etc.); they contain the principled
approaches and international legal principles
of establishment, formation and functioning
of certain public and private institutions in
the territory of specific states, jointly developed
by states;
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By their legal nature, they belong to inter-
national conventions of a special order;

In the context of globalisation, human-
isation and humanisation of international
and interstate relations, there is a trend towards
expanding the range of entities that develop
and adopt international legal standards;

Their adoption has an impact on global
legal development, as it not only standardises
the approaches of states to regulating important
social issues, but also contributes to the develop-
ment of their national legislation and legal systems
(Klochko, 2016; Balinskyi, 2006; Zabroda, 2012).

3. International law provisions in the field
of law enforcement

The development of international stand-
ards for law enforcement agencies is a complex
and objective process that has incorporated
the universal experience of creating interna-
tional law provisions. This process is mainly
aimed at protecting human and civil rights.

Therefore, the international regulatory
framework creates a comprehensive system
of provisions and standards that affect the func-
tioning of national law enforcement systems
and the protection of human rights. It is no coin-
cidence that the above standards are considered
mainly in the context of ensuring human rights
by law enforcement agencies as certain stand-
ards, provisions, parameters, which the state is
encouraged or obliged to observe and achieve,
enshrined in international acts and other inter-
national documents. In addition, standards
are also considered as general deontological
standards, norms and principles that allow,
oblige, recommend and are intended for legal
professionals regardless of the state boundaries
of their professional activity in order to human-
ise social relations, strengthen law and order in
every country of the world (Lutsenko, Hurtova,
2021; Klochko, 2016).

Although law enforcement agencies are
guided mainly by state and departmental acts,
it is crucial that they take into account interna-
tional standards for law enforcement. Without
compliance with these standards, human rights
will remain a mere declaration.

Thus, the provisions of international law
in the field of law enforcement are not lim-
ited to regulating cooperation between states
in the international arena. They also estab-
lish obligations for states to streamline their
domestic law enforcement systems through
the implementation of international standards.
These obligations cover the activities of a wide
range of institutions: courts (judges), prosecu-
tors, executive authorities in the field of justice,
law enforcement and security agencies, the bar
and other institutions involved in combating
crime or maintaining law and order.
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International agreements and documents
form the standards for the functioning of these
bodies. There is a trend towards an increase in
the number of international legal provisions that
set standards in areas such as public order, use
of weapons and force by law enforcement, crim-
inal justice and treatment of prisoners. Further-
more, resolutions of international organisations,
especially the UN and its specialised agencies,
are becoming increasingly important in the law
enforcement field. Although most of these reso-
lutions are not legally binding, they have a sig-
nificant impact on the development of national
legislation and the formation of international
legal provisions. These documents increasingly
contain specific recommendations on methods
of combating crime and offences.

The following forms of application of inter-
national law can be identified in the activities
of law enforcement agencies:

First, the generally recognised principles
and provisions of international law and inter-
national treaties define the general framework
for law enforcement in Ukraine. They subordi-
nate it to the rules and obligations assumed by
our state in agreement with other countries or
within the international community. These pro-
visions are based on the principle of good faith
fulfilment of international obligations.

Second, law enforcement agencies are
empowered within their competence to directly
apply international treaties and international
legal provisions recognised by Ukraine. When
considering issues regulated by both domestic
and international law, they use international
standards as a legal basis for decision-making.
This may take the form of independent, joint or
priority application of international provisions.

Third, in accordance with international
treaties, law enforcement agencies establish
business contacts with similar agencies of other
states, especially in the field of legal assistance
and cooperation.

Forth, law application acts adopted by law
enforcement agencies, as well as departmental
regulations (instructions, orders) within their
competence, may, and in certain cases should,
contain references to international treaties
and documents of an international legal nature.

Therefore, international law provisions as
regulatory sources in the field of law enforce-
ment have the following features that distin-
guish them from national law enforcement reg-
ulators, in particular:

First, they provide for the use of relevant
standards of law enforcement and law enforce-
ment activities in international sources;

Second, they are mostly not mandatory but
advisory in nature, as international provisions
are often the result of a compromise between dif-

ferent countries, recommendations allow states
to gradually integrate international standards,
and countries retain the right to independently
determine their domestic policies and legislation;

Third, the source of most standards of law
and order is resolutions of international organ-
isations that establish a model of recommended
conduct rather than proper one; Fourth, they
contain principles and approaches to inter-
national legal principles of certain public
and private institutions on the territory of spe-
cific states;

Fourth, they contain the principled
approaches and international legal principles
of establishment, formation and functioning
of certain public and private institutions in
the territory of specific states, jointly developed
by states;

Fifth, their adoption directly affects
the global legal order, as it not only standardises
the approaches of states to regulating important
law enforcement issues, but also contributes to
the development of their national law enforce-
ment legislation and relevant legal systems;

Sixth, they have a specific subject matter to
be regulated and have a special law enforcement
nature associated with the formation of law
enforcement agencies based on summarising
practical experience;

Seventh, they are not separate and com-
pletely independent provisions, as they are
closely related to the provisions of other
branches and independent institutions of inter-
national law, and have a close relationship with
international human rights law.

4. Conclusions

Summing up, international provisions play
akeyrolein ensuring law and order at the national
and interstate levels, contributing to the harmo-
nisation of legal systems, the protection of human
rights, the strengthening of justice, and the pre-
vention of conflicts. They provide a framework
for co-operation between states, ensuring unified
approaches to law and order and justice. Such
international provisions and standards allow
law enforcement agencies to perform the tasks
of maintaining law and order more effectively
and ensuring its administrative and legal pro-
tection, as well as protecting rights in the inter-
ests of individuals, the state and society, and to
effectively influence the exercise of such rights in
order to regulate and protect them.
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HOPMU MIZKHAPOJHOTO ITPABA AK JIGKEPEJIA IIYBJITYHO-IIPABOBOT'O
3ABE3SIEYEHHA ITPABOIIOPA/IRY B YKPAIHI

Anorainis. Memoro ctatTi € IOCTIKEHHS POJTi TA 3HAYEHHS HOPM Mi>KHAPOJHOTO TIPABA SIK JUKepet
1y 6JIiYHO-IPaBOBOIO 3a0e31eueH s PaBONOPSIIKY B YKpalHi, a TAKOK aHajli3 MeXaHi3MiB iMILieMeHTaiLii
MI’KHAPOJHUX IPAaBOBUX HOPM Y HaIlllOHAJbHE 3aKOHOJABCTBO 3 METOIO IMiABUIIEHHS e(eKTUBHOCTI
3abe3MedeHtst 3aKOHHOCTI Ta MPaBOIOPSIAKY B Kpaidi. Pesyavmamu. Y crtarTi HOCHIKEHO POJb Ta
3HAYEHHST HOPM MIZKHAPOJIHOTO [IPABa SIK OJIHOTO 3 KIIOUYOBUX JUKEPE yOIIYHO-PABOBOIO 3abe3eueHHs!
paBonopsiaky B Ykpaini. OcoliiuBa yBara IpUILISETHCS 3POCTAIOUIll POJIi aJMIHICTPATUBHO-IIPABOBIX
3aco0iB y 3abe3neveHHi [PABOMOPSIIKY, OCKUIBKA BOHU CTAlOTh Oiibil eheKTUBHUMU B yMOBax
OIIepaTHBHOIO pearyBaHHs Ha aZIMiHICTPATHBHI IIPABOIIOPYIIEHHS, TIOPIBHAHO 3 KPUMiHAILHO-IIPABOBUMHU
3acobamu. HopMu MiKHApPOJHOIO MPaBa CTAIOTh BAKJIMBUM PEryJiATOPOM Y Iill cdepi, BUsHAUAWOUM
CTaHJIAPTH B3AEMO/Ii MIPABOOXOPOHHUX OPraHiB K Ha MiKHAPOJHOMY, TaK i HalllOHAJTHHOMY PiBHSX.
HesBaskaioun Ha IMUPOKE BAKOPHCTAHHST KPUMiHAIBHO-IIPABOBUX 3ac001B st GOPOTHOM 31 3I0UHHHICTIO,
[iZIKPECJIEHO 3HAYEHHSI a/MIHICTPATHUBHO-IIPABOBUX MeXaHi3MiB y 3a0e3leueHHi OlepaTUBHOI Ta
eeKTUBHOI peakllii Ha aAMiHiCTpaTUBHI IpaBonopyeHns. Ile BukaMKano 06'éKTUBHUMI 06CTaBUHAM,
cepejl SIKUX MiABUIIEHHS JJATeHTHOCT] aIMiHICTPaTHMBHUX [IPABOIIOPYILEHb, OiJIbIla KiTbKIiCTh yGIiuHIX
3aXO0/[iB Ta MIKHAPOJIHMX MO, & TAKOX HEOOXI[HICTh MBU/IIONO il MEHII CYBOPOTO PearyBaHHs Ha
HOPYIIEHHS], HiK 1[e TlepedayeH0 KPUMiHAIBHIM 3aKOHOIABCTBOM. AKI[EHTOBAHO YBary Ha Ba)KJIMBOCTI
[ePEOCMUCTIEHHS] ICHYIOUMX CTEPEOTHINB Yy PO3YMIHHI IIPABOMOPSAKY i HEOOXIAHOCTI BHPOBAKEHHS
HOBUX METO/IiB [ioro 3abe3iieueHHs y CBiT/Ii MiKHApOAHUX craHaapTiB. OcobiuBa yBara NPUALISEThCS
MIKTaJly3eBOMY IiJIXOY /10 JIOCJI/UKEHHS TIPABONOPSIKY, 110 BUMAra€ MOE[HAHHS PI3HUX MPABOBUX
IHCTPYMEHTIB, K HAIliOHATbHUX, TaK 1 MiKHApoAHUX. Bucmoexu. Y cTaTTi TakoX pPO3TISIAAIOTHCS
MIUTAHHS iIMIVIeMEeHTallili HOpM MIXKHapOJIHOTO IIpaBa y HallioHaJbHe 3aKOHOJIAaBCTBO YKPAiHU, 30KpeMa, B
a/IMiHiCTPATUBHO-NIPABOBIIl cdepi, Ta iX posib y miaTpuManHi npasomopsaky. [lokasano, mo mizknapoaHo-
[PaBOBI HOPMH BiZIiIrPalOTh KJIOUOBY POJib y (POPMYBaHHI Cy4acHOTO IIPAaBOBOTO CEPEIOBHINa, 3a0e3eueHHi
MIPaBOIOPS/IKY Ta 3axucTi mpas JroguHu. [lizkpecieHo BakMBICTD TrapMOHI3alll yKpaiHCHKOTO
3aKOHO/IABCTBA 3 MIKHAPOJAHUMU CTaHJapTaMu jijist 3abesiedertst eeKTuBHOI 60POTHOM 3 CyYaCHUMHE
BUKJIMKaMU y cepi MpaBoIopsIKy, TAKUMHU K 3POCTANHS TPaHCHAIIOHAIBHOT 3JI0YMHHOCTI, Mirparis Ta
3MIIHEHHS MIKIEP/KABHOI cHiBIpail y 60poTh0i 31 3MI0UMHHICTIO.

KmoyoBi cimoBa: MixkHapogHe 1paBo, yOIiYHO-TIPAaBOBE — 3a0e3IeveHHsl,
a/IMiHicTpaTUBHE TIPABO, IPABO3ACTOCYBAHHS, YKPAiHa, IMIJIEMEHTAIlisl, HOPMU.
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COMPETENCE OF ENTITIES IN ISSUING
SUBORDINATE NORMATIVE LEGAL ACTS
IN THE FIELD OF NUCLEAR ENERGY
AND RADIATION SAFETY

Abstract. Purpose. The purpose of this article is to define the competence of entities responsible for
issuing subordinate normative legal acts in the field of nuclear energy and radiation safety. Results. The
article explores the competence of various entities in adopting subordinate normative legal acts within
the scope of nuclear energy use and radiation safety. These acts are derivative in nature, as they are issued
either on the basis of laws, higher-ranking subordinate legal acts (e.g., Presidential Decrees, Cabinet
of Ministers’ Resolutions, Ministry of Energy regulations), or in accordance with Ukraine’s international
obligations. It is emphasized that legal regulation in the field of nuclear energy is of strategic importance
and requires particular clarity, systematicity, and consistency. The legal landscape in this field includes
a wide array of acts—from laws of Ukraine to subordinate normative acts of executive bodies and specialized
authorities. However, the diversity in legal status, degree of detail, and legal force of these acts necessitates
a thorough analysis of law-making entities and their roles in law enforcement. The author identifies
the following entities authorized to issue subordinate normative legal acts in the field of nuclear energy
and radiation safety: the Verkhovna Rada of Ukraine, the President of Ukraine, the Cabinet of Ministers
of Ukraine, the Ministry of Energy of Ukraine, and other government bodies (ministries, agencies, local state
administrations) and local self-government bodies. Conclusions. The analysis of subordinate normative legal
acts in the sphere of nuclear energy and radiation safety confirms their compliance with legislative norms,
stability, and, simultaneously, responsiveness and regular updates in line with the real state of nuclear energy.
However, attention is drawn to insufficient delineation of powers and competences among state authorities
and management bodies, which results in duplication of legal provisions, adoption and implementation
of essentially identical acts, and overlap in regulatory activities of ministries and agencies.

Key words: competence, subordinate normative legal acts, nuclear energy, radiation safety, entities.

1. Introduction

Ensuring nuclear and radiation safety is
a key component of national policy in envi-
ronmental protection, public health, and ful-
fillment of Ukraine’s international obligations.
Therefore, legal regulation in the field of nuclear
energy not only holds strategic significance but
also requires high levels of precision, systema-
ticity, and consistency.

The legal framework in this area encom-
passes a wide range of acts—from laws of Ukraine
to subordinate normative legal acts (SNLA)
issued by executive and specialized bodies. The
large volume of such acts, their varying legal
status, detail level, and legal force necessitate
an in-depth analysis of the entities involved in
law-making and their role in the enforcement
mechanism.

© |. Kudriavtsev, 2024

This issue is particularly relevant in the con-
text of growing demands for environmental
safety, the development of nuclear energy as
a component of national energy independence,
and the need to harmonize national legislation
with international standards.

It is important to note that subordinate nor-
mative legal acts in the field of nuclear energy
and radiation safety are derivative. Their subor-
dinate nature stems from the fact that they are
adopted either on the basis of laws, or on subor-
dinate acts of higher legal force (e.g., Presiden-
tial Decrees, Cabinet of Ministers Resolutions,
Ministry of Energy directives), or in accordance
with Ukraine’s international commitments.

The competence to issue subordinate
normative legal acts is primarily vested in
the highest state authorities: the Verkhovna
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Rada of Ukraine, the President of Ukraine,
the Cabinet of Ministers of Ukraine, as well as
other state bodies (ministries, agencies, local
state administrations) and local self-govern-
ment bodies (Kudriavtsev, 2018). Therefore,
establishing a clear system of law-making enti-
ties and their respective competences is a pre-
requisite for ensuring legal certainty, a coherent
hierarchy of legal acts, and effective functioning
of the law enforcement mechanism in the field
of nuclear energy and radiation safety. This,
in turn, contributes to enhancing the qual-
ity of legal regulation, avoiding legal conflicts
and duplication of norms, and ensuring proper
oversight of safety requirements in the use
of nuclear technologies.

2. National Entities with Legislative Initi-
ative in the Field of Nuclear Energy and Radi-
ation Safety

According to Article 91 of the Constitution
of Ukraine, the Verkhovna Rada of Ukraine
(VRU), in addition to enacting laws, adopts
resolutions and other acts by the majority
of its constitutional composition (Constitution
of Ukraine, 1996). In the sphere under consid-
eration, the VRU primarily adopts procedural
resolutions related to the approval, rejec-
tion, or return for revision of draft laws. For
instance, among the acts regulating public rela-
tions in the field of nuclear energy is the Res-
olution of the Verkhovna Rada of Ukraine
“On the Results of Parliamentary Hearings
‘Energy Policy of Ukraine’” dated June 22,
2000, No. 1826-I11, which instructed the Cab-
inet of Ministers of Ukraine, in cooperation
with the VRU Committee on Fuel and Energy
Complex, Nuclear Policy and Nuclear Safety,
to define the macroeconomic conditions for
the stabilization and development of Ukraine’s
fuel and energy complex and to develop the main
principles and strategy for long-term energy
policy. It also called for the accelerated develop-
ment of specific laws, such as those on civil lia-
bility for nuclear damage and nuclear insurance;
and on the physical protection of nuclear mate-
rials (NM), nuclear installations (NTI), radioac-
tive waste, and other sources of ionizing radia-
tion (SIR) (Resolution of the Verkhovna Rada
of Ukraine, 2000). It should be noted that such
laws have now been adopted and are in effect.

The President of Ukraine, as a rule-making
entity, is empowered to issue decrees and direc-
tives in the field of nuclear energy and radiation
safety. According to Article 106 of the Con-
stitution of Ukraine, such subordinate nor-
mative legal acts are mandatory through-
out the territory of Ukraine (Constitution
of Ukraine, 1996). For instance, the Decree
of the President of Ukraine “On the Estab-
lishment of the Chernobyl Center for Nuclear
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Safety, Radioactive Waste and Radioecol-
ogy” dated April 26, 1996, No. 300/96, estab-
lished a center aimed at supporting the devel-
opment of international scientific research on
the elimination of consequences of nuclear
and radiation accidents, decommissioning
of nuclear facilities, and ecological rehabilita-
tion of radiation-contaminated environments.
Participating institutions include the Ministry
of Energy of Ukraine, the Ministry for Emer-
gencies and Protection of Population from
the Consequences of the Chernobyl Catastro-
phe, the Ministry of Education and Science
of Ukraine, the Ministry of Environmental
Protection and Natural Resources of Ukraine,
the Ministry of Health of Ukraine, the State
Nuclear Regulatory Inspectorate of Ukraine
(SNRIU), the National Academy of Sciences
of Ukraine, and other bodies and institutions
(Kudriavtsev, 2018).

By Decree of the President of Ukraine
dated June 4, 2011, No. 403/2011, the State
Nuclear Regulatory Inspectorate of Ukraine
(SNRIU) was designated as the main author-
ity within the system of central executive bod-
ies responsible for forming and implementing
state policy on the safe use of nuclear energy.
The Decree also approved the Regulations on
its operation, outlining its principal functions.
In 2014, the Cabinet of Ministers of Ukraine
adopted a new version of the Regulations on
the SNRIU (Resolution of the Cabinet of Min-
isters of Ukraine, 2014).

The SNRIU possesses significant authority
in the normative regulation of the industry, par-
ticularly in the following areas:

1. Tt generalizes the practice of applying
legislation within its jurisdiction, develops pro-
posals for improvement, prepares drafts of leg-
islative acts, Presidential decrees, and Cabinet
resolutions, and submits them to the Cabinet
for consideration;

2. It reviews draft laws and other legal
acts submitted for its approval by minis-
tries and other central executive authorities,
and within its statutory powers, prepares con-
clusions and proposals regarding draft laws
and other legal acts presented to the Cabinet
or the Verkhovna Rada by other entities with
the right of legislative initiative, including acts
of the Verkhovna Rada of the Autonomous
Republic of Crimea;

3. It develops national and other programs
related to nuclear energy safety;

4. It establishes safety criteria and require-
ments that are mandatory during the use
of nuclear energy. Based on these, the SNRIU
approves:

— Nuclear and radiation safety norms
and rules;
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— Physical protection rules for nuclear
installations, nuclear materials, radioactive
waste, and other sources of ionizing radiation;

— Legal acts on the organization and main-
tenance of accounting and control of nuclear
materials, the application of nuclear non-prolif-
eration safeguards;

— Safety requirements and licensing con-
ditions for activities involving nuclear energy
(Resolution of the Cabinet of Ministers
of Ukraine, 2014).

Notable examples include Order No. 116
dated August 4, 2006, which approved
the Rules for the Physical Protection of Nuclear
Facilities and Nuclear Materials; Order No. 156
dated August 28, 2008, which approved
the General Requirements for Physical Protec-
tion Systems of Nuclear Installations and Nuclear
Materials, and the General Requirements for
Physical Protection Systems for Nuclear Mate-
rials During Transportation; and Order No. 164
dated November 23, 2010, which approved
the Requirements for the Use of Security Meas-
ures in the Physical Protection Systems of Nuclear
Installations, Facilities for Handling Radioac-
tive Waste, Other Sources of Ionizing Radiation,
and Radioactive Materials.

Equally significant for ensuring nuclear
and radiation safety in Ukraine are several
orders issued by the SNRIU in 2015, including:

— Joint Order No. 206/765 dated
November 23, 2015 of the SNRIU
and the Ministry of Health of Ukraine, which
amended the Requirements for Determining
the Size and Boundaries of the Observation Zone
of a Nuclear Power Plant;

— Order No. 148 dated August 13, 2015,
which approved the Requirements and Con-
ditions for Safety (Licensing Conditions) for
Conducting Activities Related to the Production
of Ionizing Radiation Sources,

— Order No. 140 dated July 22, 2015, which
approved the Nuclear and Radiation Safety
Requirements for Information and Control Sys-
tems Important to the Safety of Nuclear Power
Plants (Statement on the Policy of the State
Nuclear Regulatory Committee of Ukraine in
the Field of Ensuring the Safety and Security
of the Use of Nuclear Energy, 2024).

In its regulatory activities, the SNRIU
actively incorporates best international
practices, particularly the safety standards
of the IAEA, WENRA, and recommendations
from the United Nations Scientific Com-
mittee on the Effects of Atomic Radiation
(UNSCEAR) and the International Commis-
sion on Radiological Protection (ICRP), as
well as other international organizations (State-
ment on the Policy of the State Nuclear Regula-
tory Committee of Ukraine, 2024).

Additionally, site-specific design basis
threats have been developed for all nuclear
power plants in Ukraine, and the regula-
tions of the Interdepartmental Commission
on the Protection of Especially Important
Nuclear Power Facilities have been revised
(Kudriavtsev, 2018).

We concur with L. Mohilevskyi, who draws
the following conclusion regarding the legal
nature of Presidential decrees: they occupy
a priority position in the hierarchy of sub-
ordinate normative legal acts; are character-
ized by multifaceted and extensive regula-
tion depending on the scope of the President’s
functions and powers; are universally binding
across the entire territory of Ukraine; comply
with the Constitution and laws of Ukraine;
and combine a unilateral mode of adoption
with a collegial process of preparation, pre-
liminary review, certification, and responsi-
bility for implementation (Mohilevskyi, 2016).

The CMU, in accordance  with
Article 113 of the Constitution of Ukraine,
operates based on the Constitution, laws
of Ukraine, and decrees of the President. Pursu-
ant to Article 117 of the Constitution, it issues
binding resolutions and orders (Constitution
of Ukraine, 1996). According to Article 49
of the Law of Ukraine “On the Cabinet of Min-
isters of Ukraine” dated February 27, 2014,
No. 794-VII, normative acts of the CMU are
issued in the form of resolutions, while acts con-
cerning organizational and operational matters
are issued in the form of orders. Regulatory acts
of the CMU that fall within the scope of the law
are developed, considered, adopted, and pub-
lished in compliance with the Law of Ukraine
“On the Principles of State Regulatory Pol-
icy in the Sphere of Economic Activity”.
CMU acts are signed by the Prime Minister
of Ukraine.

By its resolutions, the CMU has approved,
in line with Ukraine’s international obligations,
documents such as:

— the State System of Accounting
and Control of Nuclear Materials;

— the State Register of Ionizing Radiation
Sources;

— the Procedure for Adoption of Norms,
Rules, and Standards in Nuclear and Radia-
tion Safety; among others (Kudriavtsev, 2018).

Legal scholars have observed, and we agree,
that CMU acts complete the process of con-
cretizing laws or Presidential decrees. Thus,
“..the legislative system acquires the necessary
completeness, and legal norms attain specificity
and formal clarity” (Vasyliev, 2009).

However, most subordinate normative
legal acts (SNLAs) in the specified domain are
adopted by the Ministry of Energy of Ukraine
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and other subordinate agencies, particularly
the State Nuclear Regulatory Inspectorate
of Ukraine (SNRIU). Unfortunately, compara-
tive analysis of regulatory documents issued by
these authorities on similar matters reveals that
they are often duplicative, especially regarding
nuclear power plant safety enhancements, defi-
nition of safety criteria, requirements and con-
ditions for nuclear energy use, safety expertise
for nuclear installations and facilities for radi-
oactive waste (RAW) management, and com-
pliance with international treaty norms in this
area (Manzhul, 2009).

Therefore, SNLAs on nuclear and radia-
tion safety are issued concerning matters fall-
ing within the competence of state authorities
and regulatory bodies. Their content allows for
the following classification:

(a) Acts containing general provisions appli-
cable across the entire nuclear energy sector,
such as norms, rules, procedures, and standards
designed to ensure nuclear and radiation safety
in Ukraine (e.g., the Resolution of the Cabinet
of Ministers of Ukraine No. 824 of Novem-
ber 13, 2013, On Approval of the Procedure for
State Supervision of Compliance with Nuclear
and Radiation Safety Requirements; the Order
of the State Nuclear Regulatory Committee
of Ukraine No. 162 of November 19, 2007, On
Approval of the General Safety Regulations for
Nuclear Power Plants).

(b) Acts regulating clearly defined sectors
within nuclear energy, which may be catego-
rized as those ensuring:

— Safety of nuclear installations (NT);

— Safety during transport of nuclear mate-
rials (NM);

— Safety in the management of radioactive
waste (RAW);

— Physical protection of nuclear installa-
tions and nuclear materials;

— Emergency preparedness.

(c) Acts that define the competence
of structural units of authorized bodies, their
interactions, and the distribution of rights
and responsibilities among them. Examples
include:

— The Order of the State Nuclear Reg-
ulatory Committee of Ukraine No. 241/05
of June 16, 2004, On Approval of the Protocol on
Cooperation in the Field of Regulation of Nuclear
Energy Safety between the Ministry of Envi-
ronmental Protection of Ukraine and the State
Nuclear Regulatory Committee of Ukraine;

— The Order No. 162 of October 16, 2006,
On Approval of Requirements for the Periodicity
and Content of Reports Submitted by Licensees in
the Field of Nuclear Energy Use,

— The Order No. 51 of March 2, 2012, On
Approval of Requirements for the Management
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System of the Operating Organization (Opera-
tor).

It should be noted that different classifi-
cation schemes for such acts may be applied
depending on the selected criterion.

Importantly, SNLAs in the field of nuclear
energy are systemic in nature, adopted in close
alignment with laws and other legal acts to rein-
force their effect, address legal gaps, and improve
regulatory mechanisms. For instance, legal reg-
ulation of physical protection of nuclear instal-
lations, nuclear materials, radioactive waste,
and other sources of ionizing radiation is based
on the Law of Ukraine No. 2064-III of Octo-
ber 19, 2000, On Physical Protection of Nuclear
Facilities, Nuclear Materials, Radioactive Waste,
and Other Sources of Ionizing Radiation, as well
as accompanying Rules and Regulations.

The national system for physical protec-
tion of nuclear materials and facilities comprises
a set of organizational and technical measures
aimed at preventing unauthorized removal
of NM and acts of nuclear terrorism.

SNLAs regulating specific public relations
in nuclear energy may be issued either indi-
vidually by an authorized body or jointly by
multiple top-level government authorities. An
example is the Joint Order No. 87/211 of May
17, 2004 by the SNRIU and the Ministry for
Emergencies and Protection of the Population
from the Consequences of the Chernobyl Dis-
aster, On Approval of the Radiation Accident
Response Plan. This document is intended to
ensure coordinated and timely response by man-
agement bodies, forces, and means of functional
and territorial subsystems of the Unified State
Civil Protection System in case of radiation
threats or emergencies. It includes the devel-
opment of emergency response plans for facil-
ities engaged in activities involving radiation
or nuclear technologies or the transportation
of radioactive materials, a classification of radi-
ation accidents, distribution of responsibilities
at facilities, and the roles of the Ministry for
Emergencies, the Ministry of Energy, the Min-
istry of Health, the SNRIU, and other legal
directives (Kudriavtsev, 2018).

Other government bodies also adopt
SNLAs regulating specific legal relations
in the use of nuclear energy and radiation
safety. For instance, Order No. 241 of Decem-
ber 14, 2000, by the Ministry of Ecology
and Natural Resources of Ukraine, approved
the Rules for Ensuring the Safety of Nuclear
Materials, Radioactive Waste, and Other
Sources of lIonizing Radiation. Furthermore,
a joint instruction approved by the Ministry
of Defense of Ukraine and the Security Ser-
vice of Ukraine (SBU) on January 13, 2014,
No. 24/6, On the Procedure for Interaction
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between the State Emergency Service of Ukraine
and the SBU in the Field of Emergency Preven-
tion and Response, sets out coordination mech-
anisms in case of emergencies—particularly haz-
ardous events at nuclear power plants or other
nuclear facilities that may jeopardize nuclear
safety, cause emergency shutdowns, or result in
loss of control over nuclear materials.

Interaction between the State Emergency
Service of Ukraine (SESU) and the SBU
includes:

— Information exchange on threats or emer-
gencies;

— Joint operational meetings between lead-
ership of SESU and SBU across regions;

— Joint implementation of national
and regional action plans;

— Command-staff and tactical-special exer-
cises, joint training sessions, and other actions
stipulated by current legislation.

The  Instruction  further  outlines
the main joint activities, organizational
structure, and implementation procedures
(Order of the Ministry of Defense of Ukraine
and the Security Service of Ukraine, 2014).

According to the Order of the Ministry
of Internal Affairs of Ukraine No. 625 of July 3,
2014, On Approval of the Regulations on Mili-
tary Units and Subdivisions for the Protection
of Important State Facilities and Special Cargoes
of the National Guard of Ukraine, the designated
military units and subdivisions are tasked with
guarding and defending nuclear installations
(NI), nuclear materials (NM), radioactive
waste (RAW), other sources of ionizing radi-
ation (SIR) owned by the state, important
government facilities, and special cargoes.

Most subordinate normative legal acts
(SNLAs) in the field of nuclear energy
and radiation safety are harmonized with
international regulatory documents (rules,
standards, requirements, etc.). Unlike other
fields, international rules and standards
in this domain are generally binding. The
most influential international organizations
include the International Atomic Energy
Agency (IAEA), as a universal organization,
and regional bodies such as the European
Atomic Energy Community (EURATOM)
and the European Organization for Nuclear
Research (CERN).

3. The Role of International Organizations
in the Field of Nuclear Energy and Radiation
Safety

The IAEA is an intergovernmental
organization established under the auspices
of the United Nations in 1956. According to its
Statute, the TAEA aims to promote the peace-
ful use of atomic energy and prevent its use
for military purposes. Analysis of its statutory

functions shows the TAEA’'s main responsibili-
ties include:

— Supporting the development and applica-
tion of peaceful nuclear energy;

— Providing technical and material assis-
tance to countries in need;

— Promoting nuclear research and the prac-
tical use of nuclear energy;

— Disseminating information across all
aspects of nuclear technology;

— Training professionals in peaceful nuclear
energy use.

The TAEA also enforces a safeguards sys-
tem to prevent nuclear proliferation, ensuring
its assistance (materials, technologies, or data)
is not used for military ends. Other IAEA func-
tions include the development of nuclear safety
plans, decommissioning of nuclear installations,
radiation protection, and peaceful uses of iso-
topes in medicine, pharmacology, agriculture,
and industry, as well as theoretical research in
nuclear physics (Statute of the International
Atomic Energy Agency, 1999).

EURATOM, founded in 1958 by the original
six members of the European Economic Com-
munity (France, West Germany, Italy, Belgium,
the Netherlands, Luxembourg), is a European
atomic energy community and a treaty-based
international organization. It aims to pool
the resources of nuclear energy and coordi-
nate national programs, facilitate the peaceful
use of nuclear energy, develop nuclear indus-
tries, ensure control over nuclear energy use,
and conduct joint research (Kudriavtsev, 2018).

Since 2016, Ukraine has been a mem-
ber of CERN, the European Organization for
Nuclear Research, which was established in
1952 and formally ratified in 1954 by 12 coun-
tries. It now includes 7,000 researchers
of 80 nationalities from 500 scientific centers
and institutes. CERN’s mission is to avoid mil-
itary use of nuclear research, operate inter-
national laboratories for high-energy particle
studies, and publish and share the results
of experimental and applied research (Kozak,
Kovalevskyi, Kutaini, 2007).

Member states of these organizations have
adopted key multilateral agreements in the field
of nuclear and radiation safety, including for
NPPs. These international conventions include
provisions comparable to TAEA safety standards
and are legally binding for signatories. Despite
their formal recommendatory status, many
countries treat such international documents
as de facto binding due to their importance in
ensuring nuclear safety.

Significant TAEA documents include:

— Fundamental Safety Principles, which
define the overarching safety goals and princi-
ples;
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— Safety Requirements, a comprehensive
set of enforceable requirements for protecting
people and the environment;

— Safety Guides, which provide practical
guidance on applying safety standards and reg-
ulatory requirements (Organismo internacional
de energia atomica, 2009).

4. Conclusions

The study of subordinate normative legal
acts in the field of nuclear energy and radiation
safety demonstrates their compliance with
national legislation, stability, and at the same
time, responsiveness and continuous updating
in accordance with the actual state of nuclear
energy in Ukraine.

However, there remains insufficient delin-
eation of powers and competences among
state authorities and administrative bod-
ies, particularly in the normative regulation
of nuclear power plant operations. This leads to
duplication of regulations, issuance and imple-
mentation of virtually identical normative
acts, and parallel law-making by ministries
and agencies, which undermines the coherence
and effectiveness of nuclear legal governance.
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KJACUDIRKAIIA HIA3SAKOHHUX AKTIB AK IHCTPYMEHT IIIIBUIEHHA
EOERTUBHOCTI ITIPABO3ACTOCYBAHHA

Auoranigs. Mema. Aunaniz xkputepiiB kiacudikaiiii mia3aKOHHUX HOPMATHUBHO-IPABOBUX AKTIB.
Pesyavmamu. Y cTaTTi TOCTIIKYEThCs MpobreMa eheKTHBHOCTI 3aCTOCYBaHHS T/I3aKOHHNX HOPMaTHB-
HO-ITPABOBUX aKTiB KPi3b IPU3MY iX kiacuikariii. ABTOp HaroJomye, 1o cucreMaTusaiis ta kaacudika-
Iisl MiA3aKOHHMX aKTiB BiAIrpaloTh KJIOYOBY POJib Y 3abe3edeHHi MiJiCHOCT] TPaBOBOTrO PeryJIoBaHHs,
V3TOKEHOCTI MiK PI3HUMHE PIiBHSIMI HOPMATHBHOTO 3a0€3MEYeHHs Ta MepeadauyBaHoOCTi st Cy6 €KTiB
IPaBOBiZIHOCKHH. Bu3HaueHo, 110 BiZICYTHICTb 4iTKOI K1acudikailii Moke PU3BOJANTH JI0 TIPABOBOI HEBH-
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3HAYEHOCTI, KOJIi3ill i BHMKEHHS aBTOPUTETY TpaBa B 1iyiomy. [[poananizoBano icHyioui migxoau 1o Kia-
cudikarnii MiA3aKOHHUX aKTIB 32 PIBHUMU KPUTEPIAME: 32 Cy0'€KTOM BUIAHHS, 32 IOPUAMYHOIO CHJIOI0, 3a
cdeporo i, 32 GyHKIIOHATPHUM TIPU3HAYEHHAM. 3alPOIIOHOBAHO YTOYHEHHS KJIacuDiKaliitHoi cucteMu
3 ypaxyBaHHSM CYy4aCHUX TEHJIEHITiiT HOPMOTBOPYOI /IiS/IBHOCTI T2 3POCTAHHS POJIi Bi/IOMUUX PETYISATOP-
HUX aKTiB. APTYMEHTOBAHO, IO BIPOBA/PKEHHS YHIpiKOBaHOTO KiIacndiKaI[iifHOTO MiXOy CIIpUITHME
M/IBUIIEHHIO SIKOCTI ITPAaBO3aCTOCYBAHHS, MOJIETHINTD OPIEHTYBAHHS Y IIPABOBOMY I10JI, a TAKOK /I03BO-
uTh eeKTUBHIIIE 3/[IICHIOBATH TIPABOBUII KOHTPOJIb TA aHANI3 PEryJIATOPHOTO BILIUBY. Bucnosxu. Ha
MiZICTaBi aHAMI3Y HAYKOBOI JliTepaTypr 3 TpobIeMaTHK Kiacudikaltil mia3akoHHIX HOPMATHBHO-TIPABO-
BUX aKTiB aBTOP IIPUXO/UTB /[0 BUCHOBKY, 1[0 Y BITUM3HSHOMY HayKOBOMY I10JIi Maiike Bi/ICYTHI IIPOTHUPIY-
451 1TO/I0 1X MOZIJTY 32 TAKUMU KPUTEPisiMu, sik: 1) cy6’€KTH HOPMATHBHOI TPaBOTBOPYOCT; 2) I0pHANYHA
cusia; 3) IIpeIMeT peryioBaHHs; 4) yac fii; 5) obesr aii; 6) ais 3a KosoM oci6. BijburicTio aBTOpiB BU3HA-
YAIOThCS JIOKAJIbHI 1MiI3aKOHHI HOPMATUBHO-TIPABOBI akTH. KOHCTaTOBAaHO, 110 MO3UTUBHUM € BUOKDEM-
JICHHS JISAKUMU HAyKOBISIMM TaKUX KPUTEPIIB, K XapakTep MPAaBOTBOPYOi KOMIIETEHILT (B Mekax BJac-
HOI KOMIIETEHILii Ta B IOPSIKY JIeJIerOBaHIX OBHOBAKEHb ); MOPSIOK NPUIHATTS (BUIAHHI 0HOOCO00BO,
MPUIHATTI KOJIETiaJIbHO, CITIIIBHO JIeKiJIbKOMA OpraHamMu ). ABTOP Pe3ioMYE, 1110 HOBI Mi/[X0/1 /10 Kiaacudi-
Kallii 1Mi13aKOHHNX HOPMATHUBHO-TIPABOBUX aKTiB € CBI[UEHHSAM 3HAYHOTO HAYKOBOTO iHTEPECY YYEHUX /10
iX IIpaBO3acTOCYBaHH Ta crpusie foro epexrusHocTi. [Ipote HeoOXinHOW € yHi(ikalisa Kiacudikamiiamx
KPUTEPIiB, 4iTKe BU3HAYEHHS Y IPABOBIll HAYIIi TOTO, 32 SIKMMU KPUTEPisIMU KaacupiKalis mi3aKoHHuX
HOPMAaTHBHO-ITPABOBHX aKTiB IIOBUHHA 3/liHCHIOBATHCS.
Kmouogi ciioBa: kinacudikartis, mi3akoHHI HOPMaTHBHO-TIPABOBI aKTH, TPABO3ACTOCYBAHHSI.
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ISSUES IN THE NORMATIVE FRAMEWORK

OF STATE SUPERVISION OVER THE ACTIVITIES
OF LOCAL SELF-GOVERNMENT BODIES

AND OFFICIALS IN UKRAINE

Abstract. Purpose. The purpose of this article is to identify and outline the range of problems in this
area, which may serve as a foundation for future scholarly contributions and the development of initiatives
for a comprehensive improvement of the mechanisms for its implementation. Results. The study draws
attention to the directions for developing the examined area, as outlined in the Concept for the Reform
of Local Self-Government and the Territorial Organization of Power in Ukraine. 1t is established that this
Concept hassofarfailed toachieve the objectivesit originally set. The provisions of the Draft Law of Ukraine
“On Amendments to the Law of Ukraine ‘On Local State Administrations” (No. 4298 of 30 October
2020) and several other legislative acts concerning the reform of the territorial organization of executive
power in Ukraine are analyzed. It is revealed that despite the undoubted relevance and necessity of this
legislative initiative, the draft contains a number of controversial provisions. The study demonstrates that
the normative and legal framework for state supervision over the activities of local self-government bodies
in Ukraine requires further improvement in line with European standards. This includes the adoption
of legislative acts to regulate the legal status of the prefect, expansion of public oversight mechanisms,
enhancement of transparency and accountability of local authorities, and ensuring an appropriate balance
between the autonomy of local self-government and state oversight. Special emphasis is placed on the role
of the prefect as a key figure in ensuring the legality of decisions adopted by local self-government bodies, in
exercising delegated state powers, and in coordinating interaction between the state and local communities.
Taking into account European experience, the prefect institution must have clearly defined powers that
do not contradict the principle of local self-government autonomy and should remain accountable to state
bodies within the framework of legality and proportionality of intervention. Conclusions. The article
concludes that the normative and legal framework for state supervision over the activities of local self-
government bodies in Ukraine requires further improvement in accordance with European standards.
This includes: adoption of legislation regulating the legal status of the prefect, expansion of public
control mechanisms, improvement of the transparency and accountability of local government bodies,
and ensuring a proper balance between the autonomy of local self-government and state supervision.

Key words: state supervision, local democracy, local self-government, normative and legal framework,
organization and functioning, issues of legal regulation, local affairs governance.

1. Introduction self-government bodies and officials, these norms

It is worth noting that due to the complexity
and multi-dimensional nature of the relationships
arising in the process of organizing and function-
ing of local self-government bodies, the norms
governing and implementing state supervision are
diverse in their legal domain. These norms may fall
within the scope of constitutional, administrative,
financial, civil, labor, or municipal law. Accord-
ing to their role in the mechanism of implement-
ing state supervision over the activities of local

© O. Rosliakov, 2024

are classified into substantive and procedural ones
(Sokha, 2024).

Substantive norms establish the purpose
and scope of permissible and required behav-
ior of the entities exercising state supervision,
their structural units, and their officials and staff
within the relevant legal relations. Procedural
norms define the legal procedure, order, and con-
ditions for the exercise of the functions and pow-
ers provided for by substantive norms, thereby
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granting this process a legal and, to some extent,
organizational form (Sokha, 2024).

At the same time, the practical applica-
tion of both substantive and procedural norms
of current legislation reveals a number of gaps
and inconsistencies that undermine the effec-
tiveness of the normative and legal framework
for the exercise of state supervision over
the activities of local self-government bodies
and officials in Ukraine. Therefore, the pur-
pose of this article is to identify and outline
these problems, which may serve as a relevant
scholarly contribution toward the development
of initiatives for a comprehensive improvement
of the mechanisms of its implementation.

2.Normative and Legal Features of the Foun-
dations of State Supervision over the Activities
of Local Self-Government Bodies and Officials
in Ukraine

The Constitution of Ukraine establishes
two systems of power at the local level: local
state administrations, which serve as local exec-
utive authorities, and local self-government as
the form of public authority exercised by terri-
torial communities. The Basic Law guarantees
local self-government and thus does not permit
its substitution by local state administrations.
Accordingly, the issue of interaction between
local executive authorities and local self-gov-
ernment bodies—and the need to create a model
of administration that combines broad local
democracy with a stable, responsible, and effec-
tive state policy at the local level-has become
particularly pressing (Maistro, 2012).

In turn, the Concept of the Reform of Local
Self-Government and the Territorial Organiza-
tion of Power in Ukraine, approved by Order No.
333-r of the Cabinet of Ministers of Ukraine
dated April 1, 2014, envisaged the introduction
of a mechanism through which both local state
administrations and the population would exer-
cise control over the provision of public services
by local self-government bodies and territorial
subdivisions of central executive authorities.
This approach effectively transformed local state
administrations from general competence bodies
into supervisory and oversight entities within
the system of executive power, with the added
function of coordinating the activities of terri-
torial units of central executive authorities in
the respective regions (Order of the Cabinet
of Ministers of Ukraine On Approval of the Concept
of Reforming Local Self-Government and the Ter-
ritorial Organization of Power in Ukraine, 2014).

However, it is necessary to agree with experts
who note that despite the reforms implemented,
Ukraine remains the only European country
that lacks a mechanism for monitoring the legal-
ity of decisions adopted by local self-govern-
ment bodies. The current legislation—namely,
the Law of Ukraine "On Local Self-Govern-
ment in Ukraine” and the Law of Ukraine "On
Local State Administrations"—does not contain
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detailed procedures for exercising such over-
sight. In other words, a comprehensive mecha-
nism ensuring legality in the activities of local
self-government bodies on behalf of the state
is absent (Ensuring the Legality of Decisions
of Local Self-Government Bodies: When, How,
and Why? Discussion Results, 2024).

Currently, local self-government bodies are
not subject to oversight by a specially author-
ized state authority. As a result, the function
of supervision is, in practice, delegated to the ter-
ritorial community. While public oversight may
be effective, it remains a rarely used mechanism
due to a lack of legal regulation and public
awareness. Professional state supervision over
the activities of local self-government bodies
remains relevant even under the conditions
of decentralization (Minakova, 2023).

The situation is further complicated by
the introduction of martial law, under which
local state administrations have been trans-
formed into military administrations. Local
self-government bodies are now required
to report to and consult with the heads
of military administrations on certain mat-
ters. This arrangement has further compli-
cated and obscured the regulation of relations
between various levels of local self-government
and state representatives. Therefore, there is
an urgent need for high-quality legislation that,
first, would establish mechanisms for oversight
and supervision of community-level decisions,
thereby enhancing their capacity, and second,
would clearly delineate the spheres of compe-
tence and interactions among different levels
and branches of government to ensure legal-
ity in the functioning of local self-government
in Ukraine (Ensuring the Legality of Decisions
of Local Self-Government Bodies: When, How,
and Why? Discussion Results, 2024).

It is worth noting that work began in 2020
on a draft law of Ukraine “On Amendments to
the Law of Ukraine ‘On Local State Admin-
istrations” (No. 4298 of October 30, 2020)
and other legislative acts concerning the reform
of the territorial organization of executive power
in Ukraine. This draft was prepared by the Verk-
hovna Rada Committee on State Building, Local
Governance, Regional Development, and Urban
Planning. As stated in the explanatory note, “The
purpose of the draft law is to create the legal pre-
requisites and foundations for the functioning
of local state administrations of the prefectural
type, pending relevant amendments to the Con-
stitution of Ukraine (regarding decentralization
of power), and to align legislation on local state
administrations with the contemporary chal-
lenges faced by officials of regional and district
state administrations in the exercise of their
constitutional powers within the respective
regions and districts. Another goal is to imple-
ment the constitutional provisions concerning
the functioning of a system for ensuring legality
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in the activities of local self-government bodies
and officials, with the aim of reinforcing a system
of checks and balances in terms of compliance
with the Constitution and laws of Ukraine by all
subjects of public power in the state. The objec-
tive of the draft law is to establish the legal foun-
dations for the activities of reorganized district
and regional state administrations in accordance
with current socio-political and financial-eco-
nomic realities, and to restore the functioning
of the system for ensuring legality in the activi-
ties of local self-government bodies and officials
in Ukraine, as enshrined in Part 2 of Article 144
of the Constitution of Ukraine” (Draft Law on
Amendments to the Law of Ukraine ‘On Local State
Administrations’ and Some Other Legislative Acts
of Ukraine on Reforming the Territorial Organiza-
tion of Executive Power in Ukraine, 2020).

At the same time, despite the attempt to
regulate the issue of state supervision over
the activities of local self-government bod-
ies, the draft law contains a number of highly
ambiguous and, in some places, internally
inconsistent provisions. For instance, according
to Part 3 of Article 16 of the Law (as proposed in
the draft), “the powers related to ensuring legal-
ity include powers to ensure legality and pub-
lic order, the observance of human and citi-
zens’ rights and freedoms, the implementation
of the Constitution and laws of Ukraine, acts
of the President of Ukraine, the Cabinet
of Ministers of Ukraine, and other executive
authorities by territorial bodies of central exec-
utive authorities operating within the respec-
tive administrative-territorial units, as well
as the implementation of the Constitution
and laws of Ukraine by village, settlement, city,
and district-in-city councils, their executive
bodies, village, settlement, and city mayors, as
well as regional and district councils.”

However, under Article 119 of the Constitu-
tion of Ukraine, the powers concerning:

1. implementation of the Constitution
and laws of Ukraine, acts of the President
of Ukraine, the Cabinet of Ministers of Ukraine,
and other executive authorities (paragraph 1);

2. legality and public order, observance
of citizens’ rights and freedoms (paragraph 2);

3. interaction with local self-govern-
ment bodies (paragraph 6) — are estab-
lished as separate and independent powers.
Therefore, the Constitution does not authorize
local state administrations (LSAs) to ensure
the implementation of the Constitution and laws
of Ukraine by village, settlement, city, district-
in-city councils, their executive bodies, mayors,
and regional or district councils.

Moreover, as can be inferred from paragraph
6 of Article 119 of the Constitution of Ukraine,
LSAs are to interact with local self-government
bodies. Given the guarantees of local self-govern-
ment enshrined in Articles 5, 7, 140, 142, and 143
of the Constitution, such interaction suggests

not subordination, but partnership between two
equal subjects of public authority through which
the people exercise power as its sole source.

Part 2 of Article 144 of the Constitution
of Ukraine, which stipulates that decisions
of local self-government bodies may be sus-
pended on the grounds of their non-compli-
ance with the Constitution or laws of Ukraine
and referred to a court, was originally intended
as a tool of general prosecutorial oversight in
the absence of administrative justice in Ukraine.
However, since the establishment of the admin-
istrative judiciary system and the constitu-
tional redefinition of the Prosecutor’s Office—no
longer empowered to conduct general oversight
of legal compliance—this constitutional pro-
vision has not been developed further in legis-
lation (Draft Law on Amendments to the Law
of Ukraine ‘On Local State Administrations’
and Some Other Legislative Acts of Ukraine on
Reforming the Territorial Organization of Execu-
tive Power in Ukraine, 2020).

In this context, it is worth recalling that
the Draft Law on Amendments to the Constitu-
tion of Ukraine regarding the Decentralization
of Power (Reg. No. 2217a of July 1, 2015) pro-
posed the introduction of the prefect institu-
tion, with powers to:

1. oversee compliance with the Constitu-
tion and laws of Ukraine by local self-govern-
ment bodies;

2. coordinate the activities of territo-
rial bodies of central executive authorities
and supervise their compliance with the Con-
stitution and laws of Ukraine (Draft Law on
Amendments to the Constitution of Ukraine
(regarding the decentralization of power), 2015).

The introduction of the prefect post in
Ukraine is intended to balance national inter-
ests with the rights of local self-government
(Minakova, 2023). The draft law received a pos-
itive opinion from the Constitutional Court
of Ukraine and was preliminarily approved
by the Verkhovna Rada of Ukraine. However,
the constitutional procedure for its adoption
was not completed, and the draft was with-
drawn from consideration.

Thus, in our view, without correspond-
ing constitutional amendments  defining
the legal status of local state administrations,
it is premature to authorize them to super-
vise the implementation of the Constitution
and laws of Ukraine by village, settlement, city,
and district-in-city councils, their executive
bodies, mayors, and regional and district coun-
cils, or to coordinate the activities of territorial
bodies of central executive authorities and over-
see their compliance with the Constitution
and laws of Ukraine (Draft Law on Amendments
to the Law of Ukraine ‘On Local State Admin-
istrations’ and Some Other Legislative Acts
of Ukraine on Reforming the Territorial Organi-
zation of Executive Power in Ukraine, 2020).
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3. Implementation of European Standards
in Ukraine

It is important to clarify that the purpose
of the prefect institution is to ensure consti-
tutionality, the rule of law, and legality within
the respective administrative-territorial unit,
as well as to guarantee human and citizen
rights and freedoms, which define the con-
tent and direction of state activity as a whole
(Hanushchak, Chypenko, 2015). The prefect,
as a representative of state authority, does not
obstruct any activities of local self-govern-
ment bodies but challenges genuinely unlawful
acts. Should the prefect abuse this right with-
out proper grounds, questions regarding their
competence and, consequently, the advisability
of holding the position arise. At the same time,
as noted by French experts, the issue of dismiss-
ing a prefect can be raised at any time without
prior notice or explanation to the prefect them-
selves (Hanushchak, Chypenko, 2015). There-
fore, a key characteristic of the prefect is that
they act as a supervisory authority over local
self-government bodies; however, this does
not imply unchecked power or arbitrariness,
as effective restrictions on their activities are
envisaged (Minakova, 2023).

Accordingly, to ensure effective state supervi-
sion and oversight of compliance with the Consti-
tution and laws of Ukraine by local self-govern-
ment bodies, the necessity arises to adopt a series
of normative legal acts regulating the activities
of the prefect institution in Ukraine. The prefect
should play a key role in ensuring the legality
of decisions made by local self-government bod-
ies, executing delegated state powers, and coor-
dinating interactions between the state and local
communities. Taking into account European
experience, the prefect institution must have
clearly defined powers that do not contradict
the principle of local self-government autonomy,
and must remain accountable to state authorities
within the bounds of legality and proportionality
of intervention.

Additionally, it isappropriate to briefly high-
light some other issues, including, for example:
— For the full transition to a decentralized,
multi-level governance system, Ukraine must
amend the Constitution to formally enshrine
the legal basis of local self-government
and state authority. Such amendments will
clearly define the division of powers between
the state and local self-government but will
only be possible after the legal regime of mar-
tial law is lifted (Conclusion on the “Concept
of Reforming Local Self-Government and Terri-
torial Organization of Power in Ukraine”, 2024);
— Until constitutional amendments are
made, a clear separation should be estab-
lished between: (a) subdivisions of local state
administrations responsible for coordinat-
ing territorial subdivisions of central exec-
utive authorities; (b) subdivisions respon-
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sible for supervision of legality; and (c)
subdivisions performing certain local self-gov-
ernment functions. This functional demarca-
tion will facilitate the gradual transformation
of local administrations into prefectural-type
bodies in the future (Conclusion on the “Concept
of Reforming Local Self-Government and Terri-
torial Organization of Power in Ukraine”, 2024);
— 1. Bodrova points to the lack of implemen-
tation of European standards in this area
(Bodrova, 2019), since according to Article 8
of the European Charter of Local Self-Govern-
ment, any administrative supervision over local
self-government bodies may only be exercised
in accordance with procedures and cases estab-
lished by the constitution or law (European
Charter of Local Self-Government, 1985).
Consequently, it must be acknowledged that
the existing legal regulatory model govern-
ing state supervision over local self-govern-
ment relations contradicts the requirements
of the Constitution and laws of Ukraine, supra-
national acts, as well as the principle of legal cer-
tainty—given that the applicable Resolution No.
339 “On Approval of the Procedure for Control
over the Implementation by Local Self-Govern-
ment Bodies of Delegated Powers of Executive
Authorities,” among other issues, is generally
an outdated act (Kryvnyi, Staryna, 2024).

In our view, the proposal to adopt the Law
of Ukraine “On State Control over the Activities
of Local Self-Government Bodies” is well-founded,
as it aims to eliminate the existing legislative gap
in regulating the mechanism of such control. How-
ever, the issue of public oversight will remain legally
unregulated (Kryvnyi & Staryna, 2024).

4. Conclusion

In conclusion, this study reiterates that
the normative and legal foundations of state
supervision over theactivities oflocal self-govern-
ment bodies in Ukraine require further improve-
ment in accordance with European standards.
This includes the adoption of legislative acts to
regulate the status of the prefect, the expansion
of mechanisms for public oversight, the enhance-
ment of transparency and accountability of local
authorities, as well as ensuring an appropriate
balance between the autonomy of local self-gov-
ernment and state supervision.
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PHILOSOPHICAL AND LEGAL FOUNDATIONS
OF COMMUNAL FEDERALISM: BETWEEN
AUTONOMY AND UNITY

Abstract. Purpose. The purpose of the article is to provide a comprehensive philosophical and legal
interpretation of communal federalism as an original Ukrainian paradigm of state organization that
combined the ideas of local autonomy, institutional subsidiarity, and national unity; to reconstruct
its intellectual origins, identify its key principles (in particular, community solidarity, legal pluralism,
and the contractual nature of federation), and substantiate its potential for modern democratic state-
building and the renewal of Ukraine’s legal system. Results. The article is devoted to the philosophical
and legal analysis of the concept of communal federalism as a unique Ukrainian paradigm
of state organization that integrates the ideas of local autonomy, community solidarity, legal pluralism,
and the contractual nature of public authority. The research reconstructs the intellectual origins of this
concept, primarily in the works of Mykhailo Drahomanov and his followers, and traces its formation
at the intersection of European federalist traditions and Ukrainian self-governing experience (the veche
institution, Magdeburg law, and Cossack democracy). The author emphasizes that, unlike imperial
or centralist models, communal federalism is based on the principle of the presumption of community
capacity — the ethical and legal recognition of the community as a subject capable of self-government,
the creation of local law, and participation in shaping the national political space. Conclusions. The
paper analyzes the distinctions between American, European, and Ukrainian models of federalism,
emphasizing that the Ukrainian variant was not the result of an agreement between political centers but
rather a form of self-organization of a subjugated nation under conditions of imperial domination. The
concept of the community emerges as an alternative to the centralized state — one in which the state
coordinates rather than dominates. The potential of communal federalism for contemporary Ukraine is
revealed as a factor in the renewal of the constitutional order, the implementation of decentralization
policy, the strengthening of community participation in decision-making processes, and the enhancement
of legal legitimacy. Special attention is paid to the problem of the discrediting of the term federalism
in the modern Ukrainian context, and the necessity of its rehabilitation through profound historical
and doctrinal reconsideration is substantiated.

Key words: communal federalism, local autonomy, community, subsidiarity, legal pluralism, solidarity,
political unity.

S. Podolynskyi, I. Franko, and M. Hrushevskyi —
constituted a response to the challenges of impe-
rial centralization and reflected the Ukrainian

1. Introduction
In the modern constitutional discourse
of Ukraine, there arises an urgent need to revisit

historical models of state organization through
the prism of the values of democracy, subsidi-
arity, and legal unity. Of particular relevance is
the philosophical and legal analysis of the con-
cept of communal federalism as a historical par-
adigm that combined the ideas of self-govern-
ment, territorial autonomy, and national unity.
The ideas formulated by Ukrainian thinkers
of the late nineteenth and early twentieth centu-
ries —in particular, M. Drahomanov, O. Terletskyi,
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people’s aspiration for self-realization within
a pluralistic legal system.

Communal federalism embodied profound
philosophical premises, including the concept
of personal freedom as the foundation of collec-
tive coexistence, the primacy of the community
over the state, and the natural right to autono-
mous governance. At the same time, this model
did not reject the necessity of national unity;
rather, it proposed unity as the result of a con-
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tractual association of communities based on
voluntariness and mutual responsibility.

Modern interpretations of federalism in
Ukraine are often distorted by political manip-
ulations and external threats, which has led to
the term acquiring predominantly negative
connotations. However, the refusal to engage in
a comprehensive philosophical and legal anal-
ysis of Ukrainian federalist thought deprives
national jurisprudence of an important intellec-
tual foundation.

The relevance of examining the content
of communal federalism stems from the need for
ideas that combine the legal autonomy of polit-
ical actors with the unity of values, principles,
and mechanisms of the rule-of-law state. This
combination was inherent precisely in the con-
cept of communal federalism, which merits mod-
ern reconsideration. The re-evaluation of this
paradigm is important not only from a histori-
cal and legal standpoint but also as a potential
source of institutional innovation in the con-
text of decentralization and the reform of local
self-government in Ukraine.

Accordingly, the study of the philosophical
and legal foundations of communal federalism
opens new horizons for understanding the rela-
tionship between individual freedoms, territo-
rial autonomy, and the unity of public author-
ity. It is also essential to reveal the internal
logic of this concept, which makes it possible to
regard federalism not as a mechanical structure
for the division of powers but as a philosophy
of legal order that arises from local initiative
and a political culture of participation.

From a scholarly perspective, there is thus
a need for a comprehensive academic analysis
of the ideological foundations, philosophical
implications, and legal models embedded in
communal federalism, as well as its significance
for the contemporary state-building of Ukraine.

The methodological basis of this research
consists of the works of A. Halkin, V. Diachuk,
O. Ilyina, K. Markov, T. Panchenko, O. Kho-
menko, and others.

The purpose of the article is to provide
a comprehensive philosophical and legal inter-
pretation of communal federalism as an origi-
nal Ukrainian paradigm of state organization
that combines the ideas of local autonomy,
institutional subsidiarity, and national unity;
to reconstruct its ideological origins, identify
its key principles (in particular, community
solidarity, legal pluralism, and the contractual
nature of federation), and to substantiate its
potential for modern democratic state-building
and the renewal of Ukraine’s legal system.

2. Foundations of Communal Federalism

Federalism, as a philosophical and legal cat-
egory, emerges in response to the need to har-

monize autonomous forms of existence of polit-
ical and social entities with centralized forms
of power. Its historical and legal origins are to
be found in the tradition of contractual law
and the idea of shared sovereignty, which took
shape in Western political and legal thought
during the transition from feudal decentraliza-
tion to the modern state. In its classical form,
federalism presupposes the legal coexistence
of several levels of public authority within a sin-
gle state entity, where competences are distrib-
uted according to the principle of subsidiarity
and sovereignty is divisible (Galkin, 2002;
Markov, 2020).

A foundational role in the development
of the theoretical underpinnings of federalism
was played by the works of European think-
ers such as Montesquieu, John Locke, James
Madison, and Alexander Hamilton, who laid
the conceptual framework for the division
of powers, the political equality of federal sub-
jects, and the legal balance between the center
and the periphery. In the United States, fed-
eralism emerged as a response to the necessity
of uniting independent states into a single pol-
ity while preserving their political distinctive-
ness. The American model is based on a clear
delineation of powers between the federation
and the states, enshrined in the 1787 Constitu-
tion, which at the time became a unique model
of federal governance (Diachuk, 2014).

In the European context, federalism evolved
more gradually and heterogeneously. In Swit-
zerland, Germany, Austria-Hungary, and Bel-
gium, federal or quasi-federal elements devel-
oped as a response to multinational, religious,
and cultural diversity. At the same time, Euro-
pean federalism often had an imperial character
and served as an instrument for maintaining
centralized control over autonomous entities,
which did not always correspond to democratic
ideals (Diachuk, 2014).

In this context, the Ukrainian federalist
tradition — in particular, the concept of com-
munal federalism — holds special significance,
as it developed not as a form of compromise
between a dominant nation and its provinces
but as a form of self-organization of a subjugated
nation under conditions of imperial oppres-
sion. This determined the deep philosophical
and legal motivation behind the idea — not
merely to decentralize power, but to reconsti-
tute the very paradigm of interaction between
the community and the state.

Communal federalism, which originated in
the works of Mykhailo Drahomanov and his
intellectual followers, was formed at the inter-
section of legal positivism, liberalism, social
constructivism, and ethical personalism. The
foundation of this model was the conviction
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that the smallest yet sovereign unit of political
life is the hromada (community) — an organized
association of citizens endowed with the right
to self-government, its own legal system, tradi-
tion, and political representation (Drahomanov,
1878). Thus, the community is not an object
of state power but its primary subject.

A distinctive feature of communal feder-
alism lies in its emphasis on the interrelation
between personal freedom, collective autonomy,
and social responsibility. Unlike the American
model, in which federalism is constitution-
ally institutionalized and aimed at the divi-
sion of powers, the Ukrainian model proposes
an organic federalism built upon trust, solidar-
ity, and the social contract between the commu-
nity and the state. In this respect, it resonates
with the philosophical ideas of Pierre-Joseph
Proudhon, who viewed federalism as a path to
liberation from centralized bureaucracy.

The philosophical and legal content of com-
munal federalism also encompasses the idea
of legal pluralism, according to which communi-
ties possess the right to develop their own legal
systems within the framework of national coor-
dination. This approach rests upon the historical
tradition of Ukrainian self-governance — veche
assemblies, Cossack democracy, and Magdeburg
Law — which functioned as forms of legal auton-
omy in various historical periods.

Importantly, the ideas of communal fed-
eralism were not an abstract theory but had
clearly defined political and legal objectives.
They became the foundation of the program-
matic documents of Ukrainian political par-
ties of the late nineteenth and early twentieth
centuries — above all, the Ukrainian Radical
Party — and influenced the constitutional pro-
jects of the Central Rada period. The idea of fed-
eralism thus emerged as a means of legitimizing
the aspiration for autonomy within multina-
tional empires and as a project-oriented model
of a new Ukrainian statehood.

In summary, the philosophical and legal
foundations of communal federalism integrate
the concepts of autonomy, legal pluralism,
human rights, solidarity, and subsidiarity. This
allows it to be regarded not merely as a his-
torical doctrine but as a relevant instrument
for reforming the contemporary state system
of Ukraine, particularly in the context of chal-
lenges associated with the restoration of terri-
torial integrity, constitutional transformations,
and decentralization.

One of the defining characteristics of com-
munal federalism, which distinguishes it from
other models of federalism, is its unique under-
standing of the relationship between auton-
omy and unity. Unlike traditional federal
systems, in which autonomy is perceived as

46

a decentralized distribution of powers between
the center and the regions, in the communal
model autonomy is understood as the natural
right of the community as a social organism to
self-development, self-government, and the for-
mation of a local legal culture.

Inthepolitical and legal thought of Mykhailo
Drahomanov and his followers, autonomy nei-
ther negates nor opposes unity. On the contrary,
autonomy is regarded as an organic component
of unity — its initial and necessary element. In
this sense, unity is not identified with unitarism
or centralism but acquires a new meaning: a net-
work of horizontally connected communities
cooperating on the basis of agreement, solidar-
ity, and the voluntary delegation of powers. This
model of unity resonates with the ideas of Jean-
Jacques Rousseau’s social contract, though
the emphasis shifts from the state as the bearer
of sovereignty to the community as the primary
subject of law.

In European contexts, autonomy was most
often either a privilege granted to specific terri-
tories (as in Scotland or Catalonia) or an instru-
ment of limited self-government within a central-
ized state. In the communal tradition, however,
autonomy is interpreted not as a concession from
the center but as an a priori right of the commu-
nity that precedes the state (Drahomanov, n.d.).
This philosophical position fundamentally trans-
forms the notion of subordination within the sys-
tem of government: the state is not the source
of rights but an arbiter that coordinates the free
coexistence of communities.

The legal category of unity in communal
federalism carries no imperial connotations. It is
not aimed at the unification or fusion of diverse
entities but, on the contrary, seeks to ensure
the coexistence of multiple forms of legal, cul-
tural, and political life. The ideas of legal plu-
ralism and cultural diversity were integral to
Drahomanov’s paradigm, in which he defended
the notion of a “free union of equal peoples” as
the foundation of the future political order.

In this regard, it is important to empha-
size that the community and the nation within
the framework of communal federalism are not
opposed to one another. According to Draho-
manov, the nation is a fellowship of communi-
ties united by a shared cultural memory, moral
principles, and a common aspiration for free-
dom (Khomenko, 2003). This approach stands
in opposition to the ethnic or bureaucratic
nationalism that dominated political projects
of the imperial era. In the communal conception,
national unity does not arise from centralization
but from solidarity that grows from below —
through the interaction of communities.

A significant contribution of the communal
paradigm is also the principle of mutual respon-
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sibility. In this model, the state does not possess
absolute power; its function is to serve the com-
munity, to act as the guarantor of its rights,
and to provide an institutional mechanism for
resolving inter-community disputes. Accord-
ingly, communities not only possess rights but
also bear responsibility for maintaining unity,
ensuring internal order, protecting individual
rights, and upholding common agreements. This
creates a balance between autonomy and unity
without excessive verticalization of power
(Panchenko, 2011).

In this context, it is also appropriate to recall
the principle of subsidiarity, widely applied in
modern European law, particularly in the prac-
tice of the European Union. Subsidiarity implies
that issues should be resolved at the level closest
to the citizen — that is, locally — and only when
this level proves incapable should the matter
be transferred upward. Communal federalism
anticipated this doctrine, articulating it already
in the nineteenth century, long before its formal
incorporation into the foundational documents
of the EU.

Finally, an essential aspect of the interaction
between autonomy and unity in communal fed-
eralism is the contractual nature of the political
system. The community enters into federative
relations with other communities and with
the state not as a result of subordination, but
through a conscious political act in the form
of a public agreement. This contractual nature
resembles the Swiss model of federalism, in
which each canton enjoys considerable auton-
omy, retains its own legal system, and serves as
a source of legitimacy for the national order.

In summary, the philosophical and legal
balance between autonomy and unity proposed
within communal federalism has the potential to
reframe contemporary approaches to the con-
stitutional organization of Ukraine — particu-
larly in the context of post-war reconstruction,
regional diversity, and the urgent need for
an effective model of decentralization.

In the conceptual dimension of commu-
nal federalism, the community is not merely
an administrative-territorial unit but, above
all, an ethical and legal subject endowed with
inherent dignity, the right to self-realiza-
tion, and responsibility toward both society
and the state. This represents a fundamental
expansion of the functional understanding
of the community that prevailed in impe-
rial legal doctrines — notably in the Russian
Empire — where the community was regarded
primarily as a tax-collecting mechanism or
a subsidized unit of a centralized system.

Within the framework of communal feder-
alism, as formulated by Mykhailo Drahomanov
and his intellectual successors, the commu-

nity possesses all the features of a legal person
under public law: it has an independent will,
holds authority to establish local norms, man-
ages communal resources, forms representative
bodies, possesses the right to conclude agree-
ments, and participates in shaping higher levels
of government (Drahomanov, 1878). This con-
ception corresponds to the modern understand-
ing of the institutional autonomy of public-law
entities.

The ethical and legal interpretation
of the community within this model rests upon
the values of solidarity, legal mutual respect,
equality, and participation. The community
does not confine itself to narrow local interests
but acts as a participant in a broader national
and civic project. In this sense, it embodies
the ethic of responsibility in Max Weber’s under-
standing — one that combines freedom of action
with moral obligation toward the collective.

The symbiosis of ethics and law was already
embedded in the historical forms of Ukrain-
ian self-governance — from Cossack councils
to Magdeburg Law — where the community
functioned as the primary arbiter of justice,
the source of elected leadership, and a partici-
pant in inter-communal alliances. In the com-
munal model, these traditions were not merely
reproduced but reinterpreted through the lens
of political philosophy and legal theory as funda-
mental elements for the construction of a demo-
cratic federation.

3. Specifics of Communal Federalism

A distinctive feature of the concept of com-
munity within the framework of communal
Jederalism lies in its equivalence to the notion
of personhood. The community possesses
the right to dignity, the inviolability of its
boundaries, and protection from the usurpa-
tion of its powers by higher levels of authority.
Thus, the community acts not only as a subject
of political will but also as a bearer of moral sta-
tus (Kolodii, 2002). This approach anticipates
modern legal doctrine, in which territorial units
are regarded as participants in the constitu-
tional legal order endowed with their own set
of guarantees.

Communal  federalism  proceeds from
the presumption of the community’s capac-
ity. This means that the community is capable
of effectively exercising public authority, adopt-
ing normative decisions, and providing public
services without excessive state intervention.
Consequently, the model of self-government is
constructed not as a “delegated state” but as
an equal partnership in which the community
possesses a natural right to initiative, while
the state bears the duty of facilitation.

In legal terms, this model may be imple-
mented through the constitutional enshrine-
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ment of the community’s rights as a subject
with a unique status, as well as through a clear
delineation of competences between communi-
ties, regional entities, and central institutions. In
this context, particular significance is attached to
provisions concerning fiscal autonomy, personnel
policy, local lawmaking, and regional justice.

Politically, the community functions
as a nucleus of social integration. Through
the mechanisms of local self-government,
the principle of participation is realized — a prin-
ciple which, within the philosophy of communal
Jfederalism, assumes the nature of an ontological
norm: only that system of governance is legit-
imate in which communities possess genuine
influence over decision-making. Accordingly,
the community is not merely a legal entity but
also a school of democracy, a space for cultivat-
ing political culture and legal consciousness.

From the perspective of its social dimension,
the community is the bearer of identity. It pre-
serves language, traditions, and social practices
and is formed on the basis of familial, territorial,
and historical ties. Such identity does not con-
flict with national identity but rather enriches
it, rendering the nation polyethnic, pluralistic,
and open to dialogue. This constitutes a key dis-
tinction between communal federalism and eth-
nonational or centralist models of statehood.

In summary, the community within com-
munal federalism is not merely a political cell
of the state but a full-fledged participant in
the legal process, a bearer of ethical imperatives,
and asource of legitimacy for publicauthority. Its
elevated status — both theoretically and practi-
cally — may serve as a cornerstone for construct-
ing a decentralized and democratic Ukraine. It
is through the restoration of the community’s
legal subjectivity that a model of the state may
emerge in which autonomy is not opposed to
unity but becomes its foundation, guarantee,
and formative principle.

Following 2014, when Russia annexed
Crimea and launched hybrid aggression against
Ukraine in the Donbas, the idea of federalism in
Ukrainian political and legal discourse under-
went a profound transformation. It began to be
associated with the instrumentalization of sep-
aratism, destabilization, and artificial antag-
onism between regions and the center, thus
becoming linked to threats to national unity
and sovereignty. However, such interpretation
has overshadowed the centuries-old Ukrainian
federalist tradition, particularly its communal
variant, which sought not disintegration but,
on the contrary, the strengthening of statehood
through robust self-government and social sol-
idarity.

The relevance of reinterpreting communal
Jfederalism as a philosophical and legal doctrine
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is increasing amid several concurrent processes:
first, the modernization of the public administra-
tion system in the context of European integra-
tion; second, the implementation of decentral-
ization and administrative-territorial reform;
and third, the adaptation of the legal system to
the challenges of martial law and post-conflict
transformation. Under these circumstances,
there arises a need to develop a new model
of unity based not on vertical domination but on
horizontal trust, mutual responsibility, and legal
solidarity.

The conceptual potential of communal fed-
eralism for the contemporary legal doctrine
of Ukraine lies in its capacity to transcend
the dichotomy between unitarism and federalism
by introducing a qualitatively new approach —
legal subsidiarity — which ensures both integ-
rity and effective local autonomy. This principle,
enshrined in Article 5 of the Treaty on Euro-
pean Union, enables the formation of a system
of public governance adaptable to the soci-
ocultural, economic, and security character-
istics of diverse regions (Treaty establishing
the European Community, 2005).

In its modern interpretation, communal fed-
eralism does not deny the existence of central-
ized institutions of authority; rather, it seeks
to harmonize them with communal structures,
forming a model in which the center does not
suppress but coordinates, does not impose but
supports. In wartime conditions, such a con-
cept enables stability through broader commu-
nity involvement in decision-making, resource
mobilization, and the organization of humani-
tarian and security infrastructure. For instance,
communities play a crucial role in hosting inter-
nally displaced persons, supporting volunteer
initiatives, and organizing local defense efforts.

In the legal context, communal federal-
ism offers specific mechanisms: the contrac-
tual nature of vertical relations between
levels of authority; constitutional guaran-
tees of a minimum set of communal powers;
the establishment of a municipal ombudsman
as an institution for protecting community
rights; and the equitable allocation of financial
resources between the center and local authori-
ties based on the principle of budgetary justice.

In the field of constitutionalism, this implies
a revision of constitutional design toward
a so-called “federation without federation,”
wherein a unitary state functions with a consti-
tutionally guaranteed multilevel system of pub-
licauthority. Such models have been successfully
implemented in Italy, France, and Poland —
states that remain formally unitary yet possess
constitutionally protected autonomies, decen-
tralized administration, and legal subjectivity
of territorial units.
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Given its historical experience of communal
initiatives (from zemstvos to the cooperative
movement) and its multilayered legal tradi-
tion, Ukraine possesses a unique opportunity
to develop its own concept of social federal-
ism, founded upon the community not merely
as a bearer of local interests but as the ethical
foundation of political unity (Ilina, 2011). This
requires not only political will but also thor-
ough doctrinal elaboration — which constitutes
the practical significance of revisiting communal
Jederalism.

In the modern political and legal context,
it is equally important to rehabilitate the very
term federalism as a legal category by freeing
it from the ideological distortions imposed by
Russian propaganda. This necessitates a dis-
tinction between federalism as a form of state
organization — which may indeed pose risks
under imperial influence — and federalism as
a principle of public authority organization
aimed at strengthening legitimacy, participa-
tion, and effectiveness. It is precisely communal
Jederalism, in its moral, philosophical, and legal
interpretation, that exemplifies this second,
constructive, and inclusive type of federalist
thought.

This also opens a pathway for the advance-
ment of legal education, where the ideas of com-
munal federalism may serve as the foundation
for academic courses in municipal, constitu-
tional, and administrative law. The incorpo-
ration of the works of Mykhailo Drahomanov,
Serhii  Podolynskyi, Oleksandr Terletskyi,
and other thinkers into educational curricula
will contribute to the formation of a holistic
legal worldview that integrates democratic tra-
ditions with national legal identity.

4. Conclusions

Thus, the concept of “communal feder-
alism” holds a unique place in the history
of Ukrainian state and legal thought as a form
of synthesis between the idea of local auton-
omy and the principles of political unity. Unlike
imperial and centralized models, this para-
digm is founded on the philosophical princi-
ples of subsidiarity, community solidarity, legal
pluralism, and the contractual nature of power
relations.

It has been established that communal fed-
eralism was formed under the influence of Euro-
pean and American federalist traditions, yet it
was deeply adapted to the Ukrainian cultural
and historical context. Under contemporary
conditions, its ideas gain particular significance
as an alternative to radical centralism and as
an intellectual counterbalance to destructive
pseudo-federalist projects.

In our view, the philosophical and legal
comprehension of federalism as a principle

rather than merely a form of state organization
opens up new opportunities for the moderni-
zation of public authority without threatening
state integrity. Communal federalism contrib-
utes to the development of an effective model
of community participation in decision-mak-
ing, enhances legal legitimacy, and strengthens
social cohesion.

Its integration into the modern discourse
of legal doctrine may serve as a foundation
for further reform of the constitutional order
and regional governance. At the same time,
overcoming long-standing biases associated
with the term “federalism” is possible only
through a profound historical and legal re-eval-
uation, in which the communal approach serves
as a key intellectual and philosophical resource.
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MIK ABTOHOMIEIO TA €IHICTIO

Anotauis. Memoto cratti € Bcebiune (hinocodhchKo-MpaBoBe OCMUCJIEHHST «TPOMaJiBChKOTO (ejie-
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mpupoan deaeparii) Ta 06rpYHTYBaHHS {i TOTEHITIATY /IS CYYaCHOTO IEMOKPATHYHOTO JEP/KaBOTBOPEH-
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BOMY OCMMCJIEHHIO KOHIIEMIIii «IPOMaJIiBCbKOTO (peiepai3amys» SIK YHIKATbHOI YKPAiHCHKOI MapajurMu
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MYBaHHS Ha TIEPETHHI EBPOTENCHKIX (heiepalicTChKIX TPAANILI Ta YKPaiHChKOTO CAMOBPSITHOTO IOCBILY
(Biue, MarzebOyp3bKe 11paBo, KO3aIbKa JeMOKpaTist). ABTOP MiJIKPECIIOE, 110 HA BIIMIHY Bij IMIIEPCHKUX
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FROM SYNTHETIC REALITY TO JUDICIAL
REALITY: PROCEDURAL CHALLENGES

OF “DEEPFAKES” AND THEIR SOLUTIONS
IN THE AGE OF ARTIFICIAL INTELLIGENCE

Abstract. Purpose. The modern justice system is facing an existential challenge posed by the rapid
development of generative artificial intelligence (AI) and its ability to create hyper-realistic audio
and video materials, known as “deepfakes.” The capability to fabricate compelling yet entirely false
evidence, such as video confessions, audio recordings of conversations, or photographs from a crime scene,
undermines the fundamental principle of evidence law the reliability and authenticity of proof. This
threat is twofold. On one hand, deepfakes can be used to wrongfully accuse innocent individuals or to
help the guilty evade responsibility. On the other hand, a mirror p%enomenon arises the "Liar's Dividend,"
where a party to a proceeding can discredit entirely authentic digital evidence by baselessly claiming
it is an Al-generated forgery. This creates informational chaos, erodes trust in the evidentiary basis
and the justice system as a whole, and presents the legal community with an urgent task of developin
adequate countermeasures. The purpose of this article is to propose a comprehensive proce ura%
and evidentiary model aimed at enhancing the justice system's resilience to digital evidence manipulation,
based on an analysis of the technical, legal, and ethical aspects of the deepfake problem in litigation. This
purpose is achieved by addressing the following objectives: analyzing the limitations of existing rules for
evidence authentication; examining the relevant provisions of tze EU AI Act and their insufficiency for
resolving the problem in judicial proceedings; and formulating an innovative hypothesis for a combined
countermeasure mechanism that balances the rights of the parties and ensures access to justice.

Research methods. The methodological basis of the article comprises general scientific and special
legal methods. The formal-legal method was applied to analyze the norms of evidence law, particularly
the U.S. Federal Rules of Evidence and the EU AI Act. The comparative-legal method allowed for
the juxtaposition of regulatory approaches in different legal systems. The system-structural method was
used to develop a comprehensive countermeasure mechanism that combines procedural, evidentiary,
and financial elements. The methods of analysis and synthesis were employed to process scholarly
publications and formulate coherent conclusions.

Results. The article proves that neither traditional rules of evidence authentication nor new legislation
like the EU AT Act can fully address the problem of deepfakes in judicial proceedings. The EU Act, while
establishing important transparency obligations, relies on the good faith of content creators and fails
to counter the malicious use of deepfakes to falsify evidence. The principal outcome of the research is
the development of an original three-component model:

1) a two-tiered standard of authentication with a burden-shifting framework, which is activated only after
the challenging party provides a minimal, good-faith basis for its doubts; 2) strengthening the role of the judge as
an active "gate%{eeper of evidence" who decides the issue of authenticity at a preliminary stage; 3) implementing
a flexible mechanism for allocating the high costs of digital forensics to ensure equal access to justice.

Conclusion. The current evidentiary paradigm requires urgent adaptation.

The proposed comprehensive model, which combines evidentiary, procedural, and financial incentives,
is more effective than attempts to solve the problem solely through technology or piecemeal legislative
changes. The author proposes: 1) at the EU and national levels, to initiate the development of harmonized
procedural norms that implement the proposed model; 2) for professional legal associations, such as
the Council of Bars and Law Societies of Europe (CCBE), to develop ethical guidelines on countering
the "Liar's Dividend"; 3) for judicial training institutions, such as the European Judicial Training Network
(}];ZJTN), fto introduce specialized training for judges and prosecutors on handling digital evidence in
the age of AL

ngy words: deepfakes, artificial intelligence, evidence authentication, admissibility of evidence, Liar's
Dividend, EU AT Act, judicial proof.
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1. Introduction

The Fourth Industrial Revolution, unfolding
before our eyes, has brought not only technolog-
ical progress but also new, previously unimagina-
ble threats to fundamental societal institutions.
One of the most vulnerable has been the institu-
tion of justice, the foundation of which is trust
in facts and evidence. The emergence and rapid
proliferation of generative artificial intelligence
(Al) and, in particular, "deepfake"” technology,
have heralded a new era where the line between
reality and its synthetic imitation is becoming
increasingly blurred (Vig, 2024). The ability
of Al to generate photos, audio, and video that
are virtually indistinguishable from real ones cre-
ates a perfect tool for manipulation and falsifica-
tion in judicial proceedings.

The problem is not limited to the risk of fab-
ricated evidence appearing in a case file. Equally
dangerous is the reverse effect, aptly termed
by scholars as the "Liar's Dividen". This term
describes a situation where the very existence
of deepfake technology allows unscrupulous
litigants to cast doubt on any genuine digital
evidence by baselessly claiming it is artificial
(Citron & Chesney, 2019). As a result, judges
and juries find themselves in a state of profound
uncertainty, which can lead to a "reverse CSI
effect” a total skepticism towards all digital
evidence, undermining trust in the justice sys-
tem itself. This dual challenge presents legal
science and practice with the important task
of developing a new evidentiary paradigm capa-
ble of adapting to the realities of the digital age
and protecting the truth-finding process from
manipulation.

2. Analysis of Recent Research and Pub-
lications

The issue of deepfakes' impact on the judi-
ciary is actively discussed in foreign, predomi-
nantly American, legal doctrine. Researchers
have broadly divided into two camps.

Proponents of the first, such as Riana Pfef-
ferkorn, believe that existing procedural norms,
particularly the U.S. Federal Rules of Evidence
(FRE), are flexible enough to counter new
threats. They emphasize that the combination
of authentication rules (FRE 901), judicial
oversight (FRE 104, 403), and the adversarial
process (cross-examination, expert witnesses)
creates a sufficient filter (Pfefferkorn, 2021).

In contrast, another group of scholars,
including Jim Hilbert, argues that the unique
nature of deepfakes, which perfectly imitate real-
ity, requires the creation of new, specialized rules.

Their proposals range from raising the stand-
ard of proof for authentication to transferring
the authority to determine authenticity from
the jury to the judge (Sohrawardi & others,
2020; Hilbert, 2019).
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Of particular note is the so-called “Deepfake
Defence”, which poses a serious ethical and evi-
dentiary dilemma for judges (Dixon, 2024).

Rebecca Delfino's work deserves special
mention, as he focuses on the problem of access
to justice, arguing that the high cost of digital
forensics creates a "pay-to-play” system, where
only wealthy parties can afford to effectively
prove or disprove the authenticity of evidence
(Delfino, 2024).

At the same time, despite the depth of analy-
sis of individual aspects, the problem of creating
a comprehensive mechanism that would simul-
taneously counter the direct use of deepfakes,
the abuse of the "Liar's Dividend," and the prob-
lem of unequal access to justice remains unre-
solved. Furthermore, most research focuses
on the U.S. legal system, while the analysis
of the latest European legislation, particularly
the EU AI Act, and its relationship with evi-
dence law remains fragmented. This article is
dedicated to addressing this complex problem
and filling the indicated gap.

3. Purpose and Objectives of the Scientific
Research

The purpose of this research is to develop
and substantiate a comprehensive procedural
and evidentiary model aimed at neutralizing
the threats posed by "deepfakes” and AI-gener-
ated disinformation to the justice system.

To achieve this purpose, the following objec-
tives were set:

1. To analyze the technical nature of deep-
fakes and identify the key challenges they pose
to traditional methods of evidence authentica-
tion.

2. To examine existing legal norms
and judicial practice (using the U.S. as an exam-
ple regarding the handling of challenged digital
evidence and to identify their weaknesses.

3. To analyze the provisions of the EU Arti-
ficial Intelligence Act concerning deepfakes
and determine the limits of its applicability in
the context of judicial proof.

4. To formulate and substantiate an inno-
vative three-component model of procedural
response that combines evidentiary, procedural,
and financial elements.

5. To develop specific recommendations for
European and national legislators, professional
legal associations, and judicial training institutions
on the implementation of the proposed model.

4. Scientific Methods Used

The methodological basis of the research
consists of a system of philosophical-worldview,
general scientific, and special legal methods
of cognition. The dialectical method allowed
for the examination of the deepfake problem in
its development and the interconnection of its
technical, legal, and ethical aspects. The for-
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mal-legal method was used to analyze the con-
tent of legal norms, particularly the U.S. Federal
Rules of Evidence and the EU AT Act. The com-
parative-legal method was useful in contrasting
regulatory approaches and judicial practices
in different jurisdictions. The system-struc-
tural method formed the basis for developing
a holistic model for countering deepfakes, con-
sisting of interconnected elements. The meth-
ods of analysis and synthesis were employed
to process scholarly sources, identify key ideas,
and generalize them in the conclusions and pro-
posals.

5. Presentation of the Main Research
Material

The essence of the technical challenge lies
in the continuous improvement of the genera-
tive adversarial networks (GANs) underlying
deepfakes. Each new iteration of the algorithms
learns from the mistakes of the previous ones,
making passive detection methods (searching
for visual artifacts, anomalies) increasingly
unreliable. This creates a situation of a con-
stant "arms race,” where the legal system, being
inherently more inert, risks always being one
step behind the technologies of falsification.

For the law, this means that relying solely
on an expert's technical opinion regarding
the authenticity of a recording becomes dan-
gerous. If today an expert can detect a for-
gery by a barely noticeable flicker of the skin
around the eyes, tomorrow a new algorithm will
learn to imitate this aspect as well. Therefore,
the legal response should focus not on finding
a silver bullet" in the form of a perfect detector,
but on creating a robust procedural framework
that can withstand the pressure of technological
uncertainty. This procedure must ask the right
questions: not only "Is this recording a fake?"
but also "What is the origin of this file?", "Is
there an unbroken chain of its custody?",
"What motives and opportunities did the party
presenting it have to alter it?".

The EU Artificial Intelligence Act is a revo-
lutionary step in regulating technology, but its
architecture is primarily aimed at market regu-
lation and consumer protection, not the reform
of evidence law (European Parliament, 2024).
The key provision, Article 50, which requires
the labeling of deepfakes, is based on a presump-
tion of good faith. It is effective against prank-
sters, marketers, or even some media outlets,
but it is completely powerless against a person
who purposely creates false evidence for use in
a criminal proceeding to evade punishment for
aserious crime. Such a malicious actor will never
voluntarily label their creation as a deepfake.

The classification of Al systems for justice
as "high-risk" is also an important but insuffi-
cient step. It regulates the use of Al by judicial

authorities (e.g., for case analysis), but it does
not address the situation where Al-generated
content enters the process from the outside, as
evidence from one of the parties.

Thus, the Act creates an important foundation
but leaves a critical gap concerning the adversarial
process of proving authenticity. This gap must be
filled by special procedural rules.

To fill this gap and create an effective coun-
termeasure system, a three-component model
is proposed, which should be implemented
through harmonized legislation.

The need to combine technological and legal
approaches for the authentication of evidence is
a central thesis of modern research (Goldstein
& Lohn, 2024).

Component 1: A Two-Tiered Standard
of Authentication with a Burden-Shifting Frame-
work.

This mechanism is designed to strike a bal-
ance between preventing forgeries and protect-
ing against baseless accusations of fakery.

First Tier (Basic Authentication): The party
submitting digital evidence (video, audio) per-
forms the standard authentication procedure.
This could be the testimony of the person who
made the recording or another person who can
confirm that the recording is a fair and accurate
representation of the events. At this stage, a pre-
sumption of authenticity applies.

— Activation of the Second Tier: The
opposing party may challenge the evidence,
claiming it is a deepfake. However, to pre-
vent the abuse of the "Liar's Dividend", a sim-
ple assertion is insufficient. The challenging
party is required to provide the court with
a minimal, "good faith" evidentiary basis for
its doubts. This does not require a full expert
report but must be more than a mere allegation.
Examples of such a basis could include:

— A preliminary report from a technical spe-
cialist pointing to specific visual or audio anom-
alies.

— Evidence of an alibi for the person depicted
in the video, making their presence at the speci-
fied time and place highly improbable.

— An indication that the file shows signs
of editing, has inconsistent metadata, or has
breaks in the chain of custody.

— Second Tier (Heightened Authenti-
cation): Only after the court finds that such
a good-faith basis exists does the burden
of proving authenticity shift to the party that
submitted the evidence. However, the standard
of proof is now significantly higher. The party
must not only provide a witness but also likely
engage an expert to confirm the file's integrity
and provide evidence of an unbroken chain
of custody from the moment of its creation to its
submission in court.
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Component 2: Strengthening the Judge's Role
as an Active "Gatekeeper of Evidence".

The question of the authenticity of chal-
lenged digital evidence, given its technical com-
plexity and potential to confuse the jury, should
be decided exclusively by the judge in a prelimi-
nary hearing. This will allow for the filtering out
of baseless claims and prevent evidence of ques-
tionable authenticity from being considered by
the jury. The judge must be given clear author-
ity to assess not only the evifence itself but also
the reliability of the methods and technologies
used by experts for its analysis, guided by crite-
ria of scientific validity.

Component 3: A Flexible Mechanism for Allo-
cating the Costs of Expertise.

Digital forensic expertise is extremely
expensive, creating significant inequality
between parties with different financial capa-
bilities. To ensure genuine access to justice,
courts must be empowered to flexibly allocate
the costs of such expertise. Instead of automat-
ically imposing the costs on the losing party or
the party that initiated the expert examination,
the court should consider a range of factors:

— The financial situation of the parties.

— The reasonableness of the claim of forgery.

— The outcome of the authenticity determi-
nation.

For example, if a party's claim that a piece
of evidence is a deepfake proves to be justified,
the court may impose the costs of the expertise
on the opposing party, which attempted to mis-
lead the court. Conversely, if the claim is found
to be baseless and shows signs of abuse of rights,
all related costs are imposed on the initiator
of such a claim. This will create a powerful eco-
nomic incentive for the parties to act in good
faith.

6. Conclusions

This research concludes that the threat
posed by "deepfakes" to the justice system is sys-
temic and therefore requires an equally systemic
response. Piecemeal technological solutions or
minor legislative changes cannot fully solve
the problem. Only a comprehensive approach
that combines procedural rules, evidentiary
standards, and economic incentives can create
a resilient and adaptive justice system.

The proposed three-component model
(a two-tiered standard of authentication,
an enhanced role for the judge, and flexible cost
allocation) constitutes such a comprehensive
solution. It is aimed not at a complete ban or
ignorance of digital evidence but at creating
areliable procedure for its verification that pro-
tects against both forgeries and baseless accu-
sations, while ensuring equal access to justice.

Prospects for further research in this area
are multifaceted. First, empirical research is
needed to examine the impact of deepfakes
and the "Liar's Dividend" on how professional
judges and juries in different jurisdictions per-
ceive and evaluate evidence. Second, it is essen-
tial to develop specific methodological recom-
mendations and training programs for judges,
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prosecutors, and lawyers based on the proposed
model. Third, an important area is the fur-
ther analysis of international cooperation in
the exchange and mutual recognition of dig-
ital evidence, particularly in a context where
the risk of forgery is transnational. Finally,
the development of authentication technolo-
gies, such as standardized digital watermarks
and blockchain systems for recording prove-
nance, requires constant legal monitoring for
their poss(i]ble integration into evidence law.
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ENCOURAGING LEGAL NORMS ASATOOL
FOR THE REALIZATION OF HUMAN RIGHTS:
A THEORETICAL AND LEGAL ANALYSIS

Abstract. Purpose. The purposeofthisstudyisto provideacomprehensive theoretical and legal analysis
ofencouraginglegal normsasatool for the realization of humanrights, to clarify their nature and place within
themechanismoflegal regulation, todevelopacross-sectoral classificationand criteriaof effectiveness,aswell
asto formulate proposals forimproving legislation and the practice of their application. Research methods.
The research methodology is based on a systematic review of scientific sources and conceptual approaches,
which made it possible to formulate well-grounded conclusions and develop practical recommendations.
Results. The study identifies and distinguishes encouraging norms from other legal prescriptions,
proposes a cross-sectoral classification, and outlines mechanisms of their influence. Examples
of application in constitutional, criminal, administrative, and civil law are systematized. Criteria of quality
and a methodology for evaluating effectiveness are formulated, along with practical recommendations
for improving regulation. Scientific novelty. The novelty of this research lies in refining the definition
of an “encouraging norm,” developing a cross-sectoral classification and a model of its influence on
the realization of rights; substantiating the “stimulating function” of the Constitution and systematizing
sectoral incentives (criminal, administrative, civil); introducing quality criteria and a methodology for
evaluating effectiveness with proposals for harmonization with the standards of the European Court
of Human Rights and the EU acquis, as well as transparent monitoring of their application. Conclusions.
It is concluded that encouraging legal norms constitute an important element of the legal system, linking
individual interests of the person with public interests of society and the state. They not only secure
opportunities for the realization of human rights but also foster positive motivation for lawful and socially
beneficial behavior. At the constitutional level, encouraging norms are aimed at supporting personal
development, guaranteeing social and economic rights, and stimulating civic activity, thereby creating
a balance between individual freedom and responsibility to society. In sectoral legislation, encouraging
norms manifest themselves in criminal, administrative, and civil law, performing humanistic, preventive,
and stimulating functions. In criminal law, they ensure conditions for resocialization and cooperation with
the state; in administrative law, they motivate both civil servants and citizens to participate actively in
public life; in civil law, they support the freedom of contract, good faith of the parties, and the protection
of intellectual creativity results.

Key words: encouraging legal norms, human rights, realization of rights, Constitution of Ukraine,
criminal-law incentives, administrative-law incentives, civil law, freedom of contract, good faith,
intellectual property, legal consciousness and legal culture, resocialization, proportionality.

1. Introduction

Traditionally, legal regulation is associ-
ated with prohibitions, restrictions, and coer-
cive measures. However, such an approach is
one-sided and does not fully reflect the poten-
tial of law as a means of harmonizing relations
between the individual, society, and the state.

The problem lies in the insufficient theo-
retical elaboration and practical application
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of encouraging norms within the domestic legal
system. Despite their existence in the Consti-
tution of Ukraine and in sectoral legislation
(criminal, administrative, and civil law), there
is no clear concept of their place and role in
the mechanism of human rights realization.
Their interaction with traditional regulative
and protective norms, as well as their influence
on the formation of legal consciousness, legal
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culture, and social activity of citizens, remains
insufficiently studied.

Thus, the relevance of the problem is deter-
mined by the need for an in-depth theoretical
and legal analysis of encouraging norms as a tool
for the realization of human rights, their system-
atization, and the improvement of mechanisms
of their application in the context of democratic
transformation of Ukrainian society.

The issue of encouraging legal norms is
widely reflected in the works of Ukrainian
and foreign scholars, who consider them in
the context of general theory of law and sectoral
regulation—constitutional, criminal, admin-
istrative, and civil law—as well as through
the prism of the psychology of legal behavior
and the formation of legal consciousness. At
the same time, there is still a lack of theoretical
and legal analysis of encouraging norms as a tool
for the realization of human rights, clarification
of their nature, and determination of their place
within the mechanism of legal regulation.

2. The Concept and Characteristics
of Legal Encouragement

In the context of this study, legal encourage-
ment can be defined as forms of positive assess-
ment by the state of voluntary and socially
beneficial behavior of an individual, enshrined
in legal norms and accompanied by the grant-
ing of certain material or moral benefits. They
serve as a specific instrument for stimulating
lawful activity, combining the individual inter-
ests of a person with the interests of society
and the state (Barabash, Kotukha, 2023).

The key features of legal encouragement are:
the positive assessment by the state of conduct
that complies with legal norms and contributes
to social welfare; the voluntary nature of actions
that constitute the grounds for encouragement;
merit as a criterion for receiving encourage-
ment; and a strong psychological impact that
fosters stable internal motivation for lawful
actions (Kozachuk, 2010).

Due to these characteristics, encourag-
ing norms become an effective legal mecha-
nism for the realization of human rights. They
not only contribute to the actual enforcement
of constitutional rights and freedoms but also to
the active involvement of citizens in socially sig-
nificant activities. In this context, legal encour-
agement creates positive motivation through
the prospect of obtaining legislatively defined
advantages — ranging from additional social
guarantees and benefits to moral recognition.

It is important to emphasize that encourage-
ment has not only an individual but also a social
dimension. It influences the environment, creat-
ing an effect of emulation: examples of encour-
aged actions become a reference point for other
members of society. This fosters a favorable psy-

chological climate in which an individual devel-
ops an internal need to act actively, lawfully,
and responsibly.

The Constitution of Ukraine enshrines
a set of both traditional and modern guaran-
tees of human and citizen’s rights and freedoms,
which provide everyone with the opportunity
to choose their own model of behavior, to enjoy
economic, socio-political freedoms, and social
benefits in personal and collective interests.
In this context, encouraging legal norms play
an important role, as they not only secure rights
but also stimulate their active realization by
granting additional opportunities, benefits, or
preferences.

In our view, encouraging norms at the con-
stitutional level are manifested in several direc-
tions. First, they support and stimulate per-
sonal development. For instance, Article 23
of the Constitution of Ukraine (Constitution
of Ukraine, 1996) proclaims the right of every-
one to the free development of their personality,
provided that in doing so they do not violate
the rights and freedoms of others. Such a provi-
sion has not only a declarative but also a stim-
ulating character, as it creates conditions for
the harmonious self-expression of an individual.
It encourages a person to realize their potential,
securing their freedom in choosing life orien-
tations, professional or creative paths. Thanks
to such a stimulus, constitutional provisions
are transformed into a real instrument of legal
and social development. At the same time, this
constitutional guarantee reflects the balance
between individual freedom and social respon-
sibility: a person is free in their self-develop-
ment, yet their activities must not harm others
or restrict their rights. Thus, Article 23 demon-
strates a distinctive feature of encouraging legal
norms — the creation of a favorable space for per-
sonal growth under conditions of mutual respect
and rule of law. This provision also performs
an important educational function: it motivates
citizens to lawful behavior, fosters legal culture,
and strengthens social integration, since through
individual self-realization society as a whole is
enriched. In this context, legal encouragement
appears not only as an individual good but also
as a factor of social development that reinforces
democratic values and contributes to the build-
ing of a rule-of-law state.

Second, these are guarantees
of social and economic rights. The Constitu-
tion of Ukraine enshrines the right to work
(Art. 43), education (Art. 53), social protection
(Art. 46), and health care (Art. 49) (Constitu-
tion of Ukraine, 1996). These provisions not
only establish legal guarantees but also perform
an encouraging function: the state motivates
citizens to actively participate in public life by
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creating conditions for obtaining additional
benefits — from social payments and privileges
to educational and medical opportunities. Con-
stitutional provisions in the sphere of social
and economic rights have a distinctly stimu-
lating character. They orient citizens toward
obtaining education, improving qualifications,
professional activity, and social responsibility,
since each person who realizes their rights in
these areas receives additional advantages —
professional development, access to social guar-
antees, health care, or pension provision. This
reveals one of the key features of encouraging
norms: they combine individual interest with
social benefit.

Moreover, such norms create the precon-
ditions for the formation of social solidarity.
When the state guarantees everyone the right
to decent working conditions, education, or
health care, this not only ensures individual
needs but also strengthens citizens’ trust in
the state as a guarantor of justice. As a result,
a dual stimulating effect arises: the individual is
motivated to realize their rights, while the state
benefits from more active, educated, and socially
protected citizens capable of contributing to
the development of society.

Third, these norms stimulate -civic
activity. Article 38 of the Constitution
of Ukraine guarantees the right to participate
in the administration of state affairs; Article 36
guarantees the right to freedom of association
in political parties and public organizations;
and Article 54 guarantees freedom of liter-
ary, artistic, scientific, and technical creativity
(Constitution of Ukraine, 1996). Such provi-
sions encourage individuals to become actively
involved in political, social, and cultural life,
creating legal incentives for self-realization in
various spheres. Their stimulating character lies
in the fact that they provide individuals with
additional opportunities to realize their poten-
tial through participation in public and state
life. Constitutional guarantees of civic activ-
ity create preconditions for the development
of democracy, since citizens, exercising their
right to vote, to associate, or to engage in crea-
tivity, simultaneously influence social processes
and become co-creators of legal order.

Furthermore, such norms perform an edu-
cational function: they motivate individuals
not to be passive observers but to take direct
part in shaping state policy, cultural environ-
ment, and scientific progress. This contrib-
utes to the development of legal consciousness
and increases trust in democratic institutions.
In a broader dimension, stimulating norms
at the constitutional level creates a space for
the formation of civil society, where personal
activity and initiative become essential val-
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ues. This demonstrates that the Constitution
of Ukraine not only establishes rules of coexist-
ence but also encourages individuals to be active
participants in social change, which directly
corresponds to the principles of the rule-of-law
state.

3. Specific Features of the Consolidation
of Incentive Norms in Sectoral Legislation

In this context, it should be noted that
the institution of incentive norms is also
reflected in sectoral legislation, in particular in
criminal law. The Criminal Code of Ukraine is
traditionally associated with restrictions, pro-
hibitions, and punishments. At the same time,
its structure enshrines a number of incentive
norms that play an important role in shaping
law-abiding behavior and in implementing
the principles of humanism and justice. Such
norms create legal incentives for socially useful
activity, even if a person has already commit-
ted a crime. Their main manifestations include
release from criminal liability, exemption from
punishment or its mitigation, as well as special
incentives for cooperation with the state.

In particular, release from criminal liabil-
ity is provided in cases of active repentance
(Art. 45), reconciliation of the offender with
the victim (Art. 46), change of circumstances
(Art. 48), and expiration of limitation periods
(Art. 49). These provisions encourage individ-
uals to admit guilt, compensate for damages,
and restore social justice without the applica-
tion of strict sanctions. Another manifestation
is exemption from punishment or its mitiga-
tion, expressed in parole (Art. 81), substitu-
tion of the unserved part of a punishment with
a milder one (Art. 82), release of pregnant
women and women with young children
(Art. 83) (Criminal Code of Ukraine, 2001).
Such norms take into account individual life
circumstances and promote the resocialization
of convicts. An important type of incentive
norms is special incentives for cooperation with
the state: in a number of criminal offenses (e.g.,
provisions on terrorism, banditry, bribery),
exemption from criminal liability is provided
for individuals who voluntarily report a crime,
assist in its disclosure, or help prevent it. This
motivates offenders to cooperate with law
enforcement authorities while ensuring the pro-
tection of public interests.

Therefore, incentive norms in the Crim-
inal Code of Ukraine have a dual nature. On
the one hand, they serve as a tool for the realiza-
tion of human rights, as they allow avoiding exces-
sive criminal repression by taking into account
humanistic and social factors. On the other hand,
they perform a preventive function, since they
encourage offenders to reform, cooperate with
the state, and restore the violated rights of victims.
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Modern administrative legislation con-
tains a considerable number of incentive norms
that perform a stimulating function aimed
at increasing the efficiency of public admin-
istration and fostering civic engagement. In
the field of civil service and public adminis-
tration, administrative law provides for a sys-
tem of moral and material incentives: letters
of appreciation, awarding certificates of merit,
early conferral of ranks, bonuses, as well as
advanced training at the state’s expense. Such
measures motivate civil servants to perform
their duties with high quality, increase their
sense of responsibility, and set a positive exam-
ple for others. In addition, executive author-
ities and local self-government bodies apply
various types of incentives to citizens who
make significant contributions to the develop-
ment of the community or the state. This may
include awarding honorary titles, presenting
state and departmental distinctions, granting
benefits or social guarantees, in particular to
combatants, volunteers, and large families. Such
incentives promote the development of civic
consciousness and an active life position.

A special example can be found in the norms
of the Code of Ukraine on Administrative
Offenses, where Article 22 (Code of Ukraine
on Administrative Offenses, 1984) provides
the possibility of replacing an administrative
sanction with an oral warning. This is a peculiar
form of moral encouragement that motivates
individuals to refrain from further offenses,
demonstrating that administrative law may
apply not only punitive but also educational
methods of influence. At the same time, incen-
tive norms of administrative law are also man-
ifested in the support of citizens’ initiatives
and public associations: through scholarships
for talented youth, grants for community pro-
jects, and support for cultural and scientific
initiatives. All this helps create an atmosphere
of trust and cooperation between the state
and society.

Unlike criminal or administrative law,
the primary purpose of civil law is not coercion,
but the creation of conditions for the inde-
pendent determination of the parties’ conduct
and the exercise of their rights. In this context,
incentive norms acquire special significance,
as they are aimed at supporting and stimulat-
ing active lawful behavior, developing private
initiative, and protecting the results of intel-
lectual activity. An important manifestation
of incentive norms in the sphere of exercising
rights is the principle of freedom of contract,
enshrined in Articles 6 and 627 of the Civil
Code of Ukraine (Civil Code of Ukraine, 2003),
which allows the parties to freely determine
the conditions of interaction, choose the form

of contract, and even create new types of con-
tracts not provided for by legislation, provided
they do not contradict the law. Such a norm has
a stimulating character, as it encourages sub-
jects of civil turnover to demonstrate creativity,
initiative, and independence in regulating their
legal relations, thereby ensuring the flexibility
of the legal system and promoting the devel-
opment of market relations. Equally important
is the principle of good faith in civil relations
(Arts. 3, 13), which acts not only as a restric-
tion but also as a stimulus: participants who act
in good faith enjoy a higher level of protection
of their rights, including in judicial practice.
This means that the exercise of rights is carried
out through the encouragement of behavior
that corresponds to moral and legal values, fos-
tering an environment of trust between the par-
ties. A separate place is occupied by norms reg-
ulating intellectual property rights (Book Four
of the Civil Code of Ukraine), which create
incentives for the development of science, tech-
nology, culture, and art. They guarantee authors
and inventors both property and personal
non-property rights, including the right to
remuneration, recognition of authorship, patent
protection, etc., thereby forming a motivational
basis for creative activity and contributing to
the innovative development of society.

4. Conclusions

Incentive norms of law constitute an impor-
tant element of the legal system, combining
the individual interests of a person with the pub-
lic interests of society and the state. They not
only establish opportunities for the exercise
of human rights but also form positive moti-
vation for lawful and socially useful behavior.
At the constitutional level, incentive norms
are aimed at supporting personal develop-
ment, guaranteeing social and economic rights,
and stimulating civic engagement, thereby
creating a balance between individual freedom
and social responsibility.

In sectoral legislation, incentive norms
are manifested in criminal, administrative,
and civil law, performing humanistic, preven-
tive, and stimulating functions. In criminal
law, they provide conditions for resocialization
and cooperation with the state; in adminis-
trative law, they motivate both civil servants
and citizens to actively participate in public life;
in civil law, they support freedom of contract,
good faith of the parties, and the protection
of intellectual property results.

Thus, incentive norms serve as a tool not
only for securing but also for the practical
realization of human rights. They contribute
to the development of legal consciousness,
the enhancement of trust in democratic insti-
tutions, the formation of civic engagement,
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and the strengthening of legal culture, which
are essential conditions for building a rule-of-
law and socially responsible state.
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3AOXOYYBAJIbHI HOPMU IIPABA K IHCTPYMEHT PEAJII3AIIII ITPAB
JIOAVHU: TEOPETUKO-ITPABOBUI AHAJII3

Anoraiis. Memoto po60TH € KOMILUIEKCHUI TEOPETUKO-TIPABOBUIi aHa/I3 3a0X0UYBAJIBHUX HOPM K
IHCTPYMEHTY peastisallii IpaB JIOANHHY, 3'ICYyBaHHS IX MPUPOJIH Ta MiCIT B MEXaHi3Mi TIPABOBOTO PETYJIIO-
BaHHsI, PO3POOJIEHHSI MiZKTamy3eBoi kiacudikarii it KpuTepiiB eGeKTUBHOCTI, a TAKOK HOPMYTIOBAHHS
MPOTIO3MUILIH 11010 BAOCKOHAJNEHHS 3aKOHOJABCTBA Ta TPAKTUKK iX 3actocyBanns. Memoou. Metoauka
JOCITiKeH ST 6A3Y€ThCST Ha CUCTEMHOMY OIPAIIOBaHHI HAYKOBUX /KEPEN i KOHIENTYa bHUX TTIXO/IB,
1[0 14710 3MOTY c(hOpPMYJIIOBATH OOTPYHTOBAH]I BUCHOBKHU Ta BUPOOUTH MPAKTUYHI pekomenaltii. Results.
Y pesyJibraTi A0CHiKEHHS BUSHAYEHO 3a0X0UYBaJIbHI HOPMU Ta BiIMEKOBAHO iX Bijl iHIIUX TIPABOBUX
TIPUMIHICIB, 3aIIPOITOHOBAHO MIKramy3eBy Kaacudikalliio i okpecjieno MexaHismu ix BrimBy. Crucremaru-
30BaHO IPUKJIAIN 3aCTOCYBAHHA Y KOHCTUTYLINHOMY, KDUMIHAJIBHOMY, a/IMiHICTPATUBHOMY Ta 1IUBL/Ib-
nomy 1pasi. CchopmyiboBaHO KpUTEPii IKOCTI It METOIMKY OIiHIOBaHHST e(heKTUBHOCTI, & TAKOXK TO[AHO
MIPaKTUYHI PeKOMeHJIalii M0/10 BJOCKOHA/IeHHs peryaioBanns. HaykoBa HoBusna 1oJsisrae B y/0CKO-
HaJleHHI BU3HAUCHHS «3a0XOUyBaJIbHOI HOPMI», PO3PO0JIEHO MiKrajiyseBy Kiacuikailito ta Mojenb ii
BILUIMBY Ha peasisallilo mpas; 0OTPYHTOBAHO «CTUMYJIIOBaIbHY (yHKII0> KoHCTUTYII i cucTeMaTnso-
BAHO Ta/My3eBi 3a0X0UeHHs (KPUMiHATBHI, aIMIHICTPATUBHI, IIMBIJIbHI); 3aTPOBA/PKEHO KPUTEPii STKOCTI
Ta METO/IMKY OIiHIOBaHHS e(DeKTUBHOCTI 3 TIPOTIO3UITIsIMU FaPMOHI3allii 31 cranzapTamMmn €BponeiicbKoro
cyly 3 mpas JopuHu ta acquis €C i mpo3oporo MOHITOPHUHTY X 3actocyBaHHst. Bucroeku. 3pobieHo
BHCHOBOK, 1110 320X04YyBaJIbHI HOPMU TIPaBa CTAHOBJIATH BXKJIMBUIT €JIEMEHT PABOBOI CHCTEMH, 1110 MOEI-
Hy€ iHAMBIZyaIbHi iHTEPECH 0COOH 3 TYOIIYHIME iHTEepecaMu CYCIibeTBa 1 epskau. Born we smtre
3aKPITUIIOIOTh MOXKJIUBOCTI JIISI peastizaliii npas JoAuHy, aue it (opMyIoTh TTO3UTUBHY MOTHBAINIO JIO
MIPaBOMIPHOI Ta COIiaIbHO KOPUCHOI MOBeiHKI. KOHCTUTYIHWIT PiBeHb 320X0UYBATbHIX HOPM OPi€H-
TOBaHWH HA MIATPUMKY PO3BUTKY OCOOUCTOCTI, rapaHTYBaHHsI COL[aIbHIX | CKOHOMIUHUX [IPAB Ta CTUMY-
JIIOBAHHS TPOMAJISTHCHKOT aKTHBHOCTI, 110 CTBOPIOE GasTaHC Mixk cBOOOA0I0 iHAMBILA Ta BiAMOBIAAIbHICTIO
Hepest CyCIiJbCTBOM. Y Tasly3eBOMY 3aKOHO/IABCTBI 3a0X0UYBAJIbHI HOPMU TIPOSIBIIAIOTBCS Y KPUMiHAIb-
HOMY, a/IMIHICTPATUBHOMY Ta I[MBIJILHOMY 1IPaBi, BUKOHYIOUN IyMaHiCTUYHY, IPEBEHTUBHY i CTUMYJIIOIO-
qy QyHKILI. Y KpUMiHAJBHOMY MTpaBi BOHE 3a6e31edyioTh YMOBH JIJIsI Pecolliaiizaliii Ta criBmpaii 3 aep-
’KaBOIO, B aJIMiHICTPATHBHOMY — MOTHBYIOTb SIK JI€P/KaBHUX CJIY’KOOBIIIB, TaK i TPOMA/ISIH 10 aKTUBHOI
yyacti y my6JaiuHOMY KUTTI, Y HUBLIBHOMY — HiZATPUMYIOTH CBOGOLY 0rOBOPY, 100POCOBICHICTh CTOPiH
Ta 3aXKCT Pe3yJIbTaTiB iIHTENeKTYalbHOI TBOPYOCTI.
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INSTITUTIONAL CONTINUITY OF THE LEGAL
IDEAS OF UKRAINIAN POLITICAL PARTIES IN THE
CONTEXT OF THE NATIONAL LEGAL TRADITION

Abstract. Purpose. The purpose of the article is to conduct acomprehensive analysis of the institutional
continuity of the legal ideas of Ukrainian political parties in the context of the national legal tradition,
to identify the mechanisms of transmission and adaptation of political and legal concepts in party
programmatic documents and practical activities, and to determine their influence on the formation
of modern legal culture and state-building processes in Ukraine. Results. The article presents an in-depth
study of the institutional continuity of legal ideas developed by Ukrainian political parties of the late
19th — early 20th centuries within the framework of the national legal tradition. The research reveals how,
in the absence of state independence, Ukrainian political parties served as carriers of fundamental values
and principles that shaped the trajectory of Ukrainian legal discourse. The analysis focuses on the key
legal ideas of that period — popular sovereignty, local self-government, federalism and decentralization,
guarantees of human rights and freedoms, and national-cultural autonomy — as reflected in party programs,
publicistic writings, parliamentary activity, and the work of cultural and educational associations. Special
attention is paid to the institutional mechanisms ensuring the preservation and transmission of legal ideas:
programmatic documents, party press, representative bodies of authority, civic organizations, personnel
continuity, and educational institutions. These channels not only preserved the substantive content
of the ideas but also enabled their adaptation to changing political and legal conditions, thereby creating
a foundation for their reproduction in subsequent stages of Ukrainian history. The article demonstrates
that the modern legal framework of Ukraine has inherited a range of provisions embedded in the party
concepts of the early 20th century: the affirmation of popular sovereignty, democratic electoral procedures,
guarantees of minority rights, the principle of subsidiarity in the system of local self-government,
and the priority of human rights and freedoms. It also analyzes how these ideas were integrated into
the Constitution of Ukraine, sectoral legislation, and political practice, in conjunction with modern
international legal standards. Conclusions. The research findings confirm that the institutional continuity
of legal ideas constitutes not only an object of historical and legal analysis but also a factor influencing
the formation of national legal identity, ensuring the stability of legal development and strengthening
state resilience during periods of crisis. The author substantiates that preserving and developing this
continuity amid globalization processes and armed aggression against Ukraine is a crucial prerequisite for
the sustainable development of Ukrainian statehood and legal culture.

Key words: institutional continuity, legal ideas, Ukrainian political parties, national legal tradition,
popular sovereignty, local self-government, legal culture.

1. Introduction

The late 19th and early 20th centuries
marked a period of intensive political institu-
tionalization of the Ukrainian national move-
ment, during which a system of political parties
was formed and consolidated on clearly defined
ideological, organizational, and legal founda-
tions. The programmatic documents of these
parties not only reflected their response to
current political challenges but also created

© V. Bilous, 2024

an intellectual and conceptual basis for future
models of state organization, the legal system,
and social relations. The legal ideas embedded
in these programs were deeply connected with
the earlier development of Ukrainian political
and legal thought, drawing upon the traditions
of Cossack constitutional projects, the legal
norms of the Hetmanate, and the institutions
of community self-government that had evolved
over centuries.
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From a scholarly perspective, it is essential to
identify and explain the mechanisms of institu-
tional continuity of these legal ideas — that is, to
determine how they transitioned from the level
of party concepts to that of state and legal insti-
tutions, shaping the national legal tradition. In
this context, it is important to understand how
ideas formulated under conditions of state-
lessness managed to preserve their relevance
and influence law-making during the period
of the national liberation struggles of 1917-1921,
as well as in the interwar and later periods.

The relevance of this research is determined
by several factors. First, the study of institu-
tional continuity helps to explain the persistence
of Ukrainian legal culture, which integrates
national traditions and European legal doctrines.
Second, it provides insight into how political
parties of the late 19th and early 20th centuries
laid the foundations for modern democratic insti-
tutions — the parliament, local self-government,
and legal guarantees of human rights. Third,
the analysis of this process allows for a deeper
understanding of the role of legal ideology in
the formation of national statehood under condi-
tions of limited or absent sovereignty.

The study of the institutional continuity
of legal ideas of Ukrainian political parties is
also relevant in the context of contemporary
state-building, as Ukraine faces the challenge
not only of preserving but also of reinterpreting
its national legal tradition amid European inte-
gration and globalization. It is also significant
for the development of legal theory, as it con-
tributes to clarifying the concept of legal con-
tinuity and identifying its distinctive features
within the national context.

The methodological foundation of this
research includes the works of T. Andrusyak,
B. Halayko, O. Hrabyl'nikova, L. Ilyn,
O. Severinova, O. Sukhyi, Ye. Chornoshtan,
and V. Yaremchuk. Their studies provide
valuable analytical tools for understanding
the continuity of legal ideas in the programs
of Ukrainian political parties through the prism
of the national legal tradition.

The purpose of this article is to conduct
a comprehensive analysis of the institutional
continuity of legal ideas of Ukrainian political
parties in the context of the national legal tradi-
tion, to identify the mechanisms of transmission
and adaptation of political and legal concepts
in party programmatic documents and prac-
tical activities, and to determine their influ-
ence on the formation of modern legal culture
and state-building processes in Ukraine.

2. Formation of Ukrainian Political Par-
ties

At the turn of the 19th and 20th centu-
ries, the Ukrainian political and legal envi-
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ronment witnessed the process of formation
and institutional consolidation of political par-
ties, which, despite the absence of statehood,
played an essential role in preserving and trans-
mitting the national legal tradition. Under
the conditions of the incorporation of Ukrain-
ian lands into the Austro-Hungarian and Rus-
sian Empires, the party movement became one
of the key instruments for representing public
interests, political self-organization, and legal
self-awareness of Ukrainians. Political pro-
grams, declarations, statutes, and other party
documents enshrined ideas that had a direct
impact on the formation of legal consciousness,
political culture, and concepts of state-building.

Among the Ukrainian political parties of Gali-
cia, Bukovyna, and Transcarpathia at the end
of the 19th and the beginning of the 20th cen-
turies, a special place belonged to the Ukrain-
ian National Democratic Party (UNDP),
the Ukrainian Radical Party (URP), the Chris-
tian Social Party, and the Ukrainian Social Dem-
ocratic Party (USDP) (Sukhyi, 1998). It is also
worth noting the Ruthenian-Ukrainian Radical
Party, which was the first political institution on
the territory of Ukraine but subsequently dis-
solved, serving as a foundation for the creation
of the aforementioned parties.

In Dnipro Ukraine (Naddniprianshchyna),
where political activity was strictly limited by
tsarist censorship and police control, significant
ideological influence was exerted by the publi-
cistic and programmatic works of Mykola Mikh-
novskyi, Dmytro Antonovych, Serhii Yefremoyv,
and Yurii Lypa. As a result, in 1891 a secret
Ukrainian political organization, the Brother-
hood of Tarasivtsi, was founded in Kharkiv, play-
ing an important role in shaping and strengthen-
ing the ideological foundations of the Ukrainian
national movement (Halaiko, 2016). Its activi-
ties contributed to the development of political
awareness and the elaboration of programmatic
principles that later became one of the concep-
tual sources for the establishment of the General
Ukrainian Non-Party Democratic Organiza-
tion. The operation of the Brotherhood not only
promoted the dissemination of ideas of cultural
and national revival but also laid the ideological
and organizational foundations for the emer-
gence of full-fledged political parties in Dnipro
Ukraine.

In fact, in 1900, the Revolutionary Ukrainian
Party (RUP) was established — the first classical
political party in Dnipro Ukraine. By the time
of the 1905 Revolution, around ten political
parties were active in the region, although their
average lifespan was relatively short.

All political parties of Western Ukrainian
lands and Dnipro Ukraine developed their polit-
ical discourse on the basis of the core elements
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of the national legal tradition: the national
idea, the idea of popular sovereignty, federal-
ism (in various interpretations), the recogni-
tion of inalienable human and national rights
and freedoms, and the principles of autonomy
and self-government.

To specify these legal traditions, the foun-
dational element was the national idea, which
in the programs of Ukrainian political parties
reflected the aspiration to integrate the ideals
of state independence and cultural identity into
political practice. Party documents gradually
evolved from declarative protection of national
rights toward comprehensive programs combin-
ing socio-economic, cultural, and state-building
objectives. Particular attention was devoted
to language, education, and local self-govern-
ment as key instruments of national consol-
idation. The influence of European political
and legal ideas contributed to the moderniza-
tion of the concept of the national idea, granting
it a more systematic and institutional character
(Sukhyi, 1998).

Another recurrent concept in the pro-
grams of most Ukrainian political parties was
the idea of popular sovereignty. For the UNDP
and the URP, it was associated with the demand
for parliamentary democracy, universal suffrage,
and the establishment of representative bodies
endowed with legislative authority and capa-
ble of overseeing the executive branch. In legal
terminology, this demand signified the institu-
tional entrenchment of the principle of popular
sovereignty through mechanisms of both direct
and representative democracy. The USDP, in
turn, emphasized the socio-economic dimension
of popular sovereignty, linking it to the expan-
sion of workers’ rights, the introduction of social
guarantees, and the participation of the working
class in political processes.

As for political concepts, the dominant
among them were federalist theories, fol-
lowing the ideas of Mykhailo Drahomanov,
who believed that Ukrainian statehood
should be based on the principles of broad
autonomy for territorial communities within
a federative union. The UNDP, in its pro-
gram, recognized the expediency of granting
the Ukrainian lands autonomous status within
a federalized Austro-Hungarian Empire, while
part of the URP leadership favored a federal
model on an all-Russian basis with guarantees
of cultural and national autonomy (Chornosh-
tan, 2012). The Christian Social Party, guided
by Catholic social doctrine and the principle
of subsidiarity, proposed a model of a decen-
tralized state in which communities and regions
would retain priority in resolving their own
affairs, while higher levels of government would
intervene only when necessary.

Another fundamental dimension of party
ideology was the concept of human rights
and national rights. These were often integrated
into the broader framework of the national
idea but varied in content depending on each
party’s ideological orientation. Party docu-
ments enumerated a set of fundamental rights
and freedoms — freedom of speech, press,
assembly, association, conscience,
the right to national and cultural development,
and the use of the native language in schools,
courts, and public administration (Iaremchuk,
2012). These provisions reflected the aspi-
ration toward the legal institutionalization
of the essential elements of national identity.
From a legal standpoint, this implied the con-
solidation of subjective public rights and guar-
antees of their judicial protection, which was
significant not only within the domestic legal
system but also in the context of international
recognition of minority rights.

When speaking about the practical elements
of legal organization, a special place in party pro-
grams was occupied by the idea of local self-gov-
ernment. Most parties advocated the right of ter-
ritorial communities to independently resolve
issues of local importance, to manage communal
property, local finances, and infrastructure. In
the legal sense, this implied the development
of municipal authority based on the principles
of electivity, accountability, and financial auton-
omy, which directly correlated with the tradi-
tions of Magdeburg Law and Cossack self-gov-
ernance.

It should be noted that the content of party
programs was not static — it evolved under
the influence of historical events: the Revolu-
tion of 1905-1907, the reforms in Austria-Hun-
gary (the introduction of universal male suffrage
in 1907), the First World War, and the national
liberation struggles of 1917-1921. Gradu-
ally, the emphasis shifted toward the neces-
sity of an independent Ukrainian statehood as
the only guarantee for the realization of political
and civil rights. This transformation reflected
the transition from autonomist and federalist
programs to a distinct concept of sovereignty.

Importantly, even within different ideolog-
ical frameworks — conservative, socialist, or
Christian-democratic — one can trace a com-
mon legal foundation derived from national
tradition: the priority of civil rights, orientation
toward democratic procedures, and the recogni-
tion of the importance of self-government. This
demonstrates the existence of stable elements
of legal culture that persisted and were repro-
duced in various political forms.

Speaking about the factor of institutional
continuity of the legal ideas of Ukrainian political
parties of the late nineteenth and early twentieth
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centuries, it was not an accidental or chaotic pro-
cess, but rather a regular consequence of the inter-
action of multiple political-legal, sociocultural,
and organizational factors. It refers to a complex
system of channels and forms through which
the ideas enshrined in programmatic documents
and political journalism were preserved, adapted,
and transmitted from one generation of politi-
cal actors to another, maintaining their concep-
tual core while acquiring new interpretations in
response to the changing historical context.

The first and most evident mechanism of con-
tinuity was represented by party programmatic
documents — statutes and pre-election manifes-
tos. In the legal sense, these documents performed
the function of quasi-normative acts in the sphere
of intra-party regulation and, at the same time,
served as a public commitment to the elector-
ate. Through their written codification, party
ideas gained stability and could be reproduced in
the future. For example, the principles of popular
sovereignty, autonomy, and federalism proclaimed
in the programs of the Ukrainian National Dem-
ocratic Party (UNDP) or the Ukrainian Radi-
cal Party (URP) later resonated in the political
declarations of the Central Rada period, demon-
strating a direct link between the doctrinal pro-
visions of the party period and the normative acts
of the national liberation era.

The second significant channel of continu-
ity was political journalism and the party press.
Under conditions of limited access for Ukraini-
ans to legal forms of political activity, the press
(newspapers, journals, brochures) became
an instrument not only of political agitation but
also of shaping legal consciousness. The works
of M. Drahomanov, I. Franko, M. Mikhnovsky,
and V. Lypynsky contained a systematic expo-
sition of politico-legal concepts that were pre-
served in collective memory and reproduced
in the activities of subsequent political forces.
The legal significance of this phenomenon lay
in the fact that journalism created a doctrinal
foundation upon which legislative initiatives or
constitutional projects could later be justified.

The  third institutional — mechanism
of continuity consisted in representative bod-
ies of power. In this regard, it should be noted
that while in Austria-Hungary the practice
of such bodies had existed since 1861, fol-
lowing constitutional reforms and the estab-
lishment of provincial diets (Ilyn, 2013), in
the Dnieper region a similar practice was real-
ized only during the Revolution of 1905-1907
and did not acquire a systematic character.
The participation of Ukrainian party figures in
the work of these representative institutions
contributed to the transfer of political ideas
from the realm of theoretical programs into
the realm of law-making activity. For instance,
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Ukrainian deputies in the Galician Sejm regu-
larly introduced proposals aimed at expanding
the rights of the Ukrainian language, develop-
ing education, and supporting rural communi-
ties, thereby reflecting the principles declared in
party programs (Ilyn, 2017). Thus, parliamen-
tary activity became a kind of mechanism for
the “normative codification” of ideas originat-
ing in the party milieu.

The fourth channel was represented by
public organizations and cultural-educational
societies closely linked to party structures.
Prosvita, Ruska Besida, and cooperative unions
performed the function of informal institutions
of civil society which, while not political parties
in the strict sense, contributed to the preserva-
tion and dissemination of legal ideas (Andru-
siak, 1999; Andrusiak, 2010). Here, the effect
of “institutional inertia” was at work: even after
the prohibition or weakening of a given party’s
activity, organizations affiliated with it con-
tinued to cultivate its legal discourse, particu-
larly concerning self-government, cooperation,
and human rights.

The fifth mechanism can be defined as per-
sonal continuity through political leadership
and cadre succession. In many cases, politi-
cal figures who began their careers within one
party later joined other associations or occupied
state positions, retaining and adapting the ideas
previously acquired. This contributed to their
integration into a broader political and legal
space. A clear example of this can be found in
the activities of former members of the URP
and UNDP within the structures of the Cen-
tral Rada and the governments of the Ukrain-
ian People’s Republic, where they continued to
uphold the principles of parliamentary democ-
racy and local self-government.

As a result, it can be stated that the insti-
tutional mechanisms of continuity of the legal
ideas of Ukrainian political parties of the late
nineteenth and early twentieth centuries were
multi-level and interrelated. They encompassed
both formal (programmatic documents, par-
liamentary activity, organizational statutes)
and informal (political journalism, cultural-ed-
ucational societies, cadre succession) channels,
ensuring the resilience of the national legal tra-
dition under conditions of political dependence.
This institutional architecture of continuity
not only preserved ideas in a historical perspec-
tive but also created the preconditions for their
actualization in the new state and legal realities
of the twentieth and twenty-first centuries.

3. The Modern Legal Space Formed by
Ukrainian Political Parties of the Late 19th —
Early 20th Century

The modern Ukrainian legal space is
the result of a multidimensional historical
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and legal process in which the institutional
continuity of legal ideas formed by Ukrainian
political parties of the late 19th — early 20th
centuries played a significant, albeit not always
consciously recognized, role. The aforemen-
tioned ideas of popular sovereignty, the priority
of human rights and freedoms, the principles
of federalism and decentralization, and guar-
antees of national and cultural autonomy have
naturally transformed and adapted to new
political circumstances, yet preserved their
ideological core, shaping the value-based legal
foundations of modern statehood.

First and foremost, the influence of the prin-
ciple of popular sovereignty can be traced, which
was central to the programs of most Ukrainian
parties at the beginning of the 20th century
and is now enshrined in Article 5 of the Consti-
tution of Ukraine, which states that “the people
are the bearer of sovereignty and the only source
of power in Ukraine” (Constitution of Ukraine,
1996). The historical understanding of popular
rule as a combination of direct and represent-
ative democracy is reflected in modern forms
of referenda, local initiatives, public hearings, as
well as in the electoral system. This continuity
manifests itself not only in legal texts but also in
the public’s persistent perception of the legiti-
macy of power solely through the people’s will.

Equally important is the influence of the tra-
dition of local self-government. In the modern
legal framework, this tradition is embodied in
Chapter XI of the Constitution of Ukraine,
in the Laws “On Local Self-Government in
Ukraine,” “On Voluntary Association of Terri-
torial Communities,” as well as in the concept
and practice of the decentralization reform
of 2014-2020. The idea that the community is
the primary subject of public authority and that
local self-government bodies are institutional
representatives of its interests reproduces
the party principles of a century ago almost
unchanged in their fundamental essence.
At the same time, modern legal mechanisms
(budgetary autonomy, the right of communal
ownership, local taxes and fees) can be viewed
as the legal embodiment of what party leaders
of the early 20th century expressed in more gen-
eral political categories.

Another example is the legal idea of national
and cultural autonomy, which in historical
party programs was understood as a guarantee
for ethnic and cultural communities to preserve
and develop their language, education, religion,
and traditions. In modern Ukraine, this idea is
implemented in the constitutional guarantees
of the rights of national minorities (Article 11
of the Constitution), in the Laws “On National
Minorities in Ukraine,” “On Education,” “On
Ensuring the Functioning of the Ukrainian

Language as the State Language,” as well as
in ratified international treaties, including
the Framework Convention for the Protection
of National Minorities of the Council of Europe.
Despite a significantly different international
legal context, the substance of this guarantee
has preserved historical continuity, although it
has been modernized in accordance with con-
temporary human rights standards.

Institutional continuity is also evident
in the concepts of territorial organization
and decentralization of power, which were
the subject of lively debate among Ukrainian
parties of the late 19th — early 20th centuries.
Today, they are reflected in the model of a uni-
tary state with elements of extensive municipal
autonomy. The rejection of the federal model
after the restoration of independence in 1991
did not diminish the influence of the historical
federalist discourse. It persisted in the form
of demands for subsidiarity, multilevel govern-
ance, and the division of competences between
state and local authorities.

No less significant is the influence on
the system of human rights and freedoms, which
in modern Ukraine is based on a complex of con-
stitutional guarantees and international com-
mitments but has historical roots in party pro-
grams that proclaimed freedom of speech, press,
assembly, the right to strike, and freedom of con-
science, among others. Contemporary human
rights legislation, particularly procedural guar-
antees (the right to a fair trial, presumption
of innocence, access to legal assistance), can be
regarded as an expanded and detailed embodi-
ment of those principles formulated in political
documents over a century ago.

An additional aspect of continuity lies in
electoral law. Historical party programs actively
defended the principle of universal, equal, and direct
suffrage as well as secret voting. In modern law,
these principles are enshrined in the Constitution
and the Electoral Code of Ukraine. Moreover,
the practice of election campaigns and public mon-
itoring of elections confirm that the value of a dem-
ocratic electoral procedure has become an element
of legal culture formed not only in the post-Soviet
period but also in a much earlier historical stage
(Hrabylnikova, 2012).

It is important to emphasize that the insti-
tutional continuity of legal ideas does not imply
their full identity in substance; it refers primar-
ily to value-based and legal continuity. The his-
torical context, legal forms, and even the inter-
national environment of Ukraine have changed,
yet the key principles have remained. This
continuity ensures relative stability of legal
development even during crisis periods — from
the political transformations of the early 1990s
to the full-scale Russian aggression in 2022.
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Modern challenges — warfare, the need for
judicial reform, anti-corruption efforts, integra-
tion into the EU, and others — raise the ques-
tion of preserving national legal identity in
the context of globalization. In this regard,
the continuity of the ideas of early 20th-cen-
tury political parties serves as a factor that helps
avoid mechanical copying of foreign models
and allows combining international standards
with national legal traditions. For instance,
the implementation of the rule of law princi-
ple in modern Ukrainian legislation draws on
Western European sources but also correlates
with the historical Ukrainian tradition of legal
limitation of power, which existed in the Cos-
sack legal order and was reflected in the party
concepts of the early 20th century.

The influence of institutional continuity can
also be observed in legal doctrine and academic
research, where historical ideas of the party
movement are reinterpreted and adapted to
modern needs. Legal scholarship uses these
ideas as material for comparative legal analysis,
reform modeling, and substantiating the need
to preserve cultural and legal heritage (Sever-
inova, 2019). Thus, the concepts of subsidiarity,
legal autonomy of the community, and equality
of citizens regardless of ethnic origin are today
being integrated into legal policy as elements
of European integration.

4. Conclusions

Consequently, the influence of the conti-
nuity of legal ideas of Ukrainian political par-
ties of the late 19th — early 20th centuries on
the modern legal space is systemic and compre-
hensive. It encompasses the constitutional foun-
dations, sectoral legislation, the institutional
architecture of public authority, and legal cul-
ture. The preservation, comprehension, and cre-
ative application of this continuity in the pro-
cesses of law-making and law enforcement serve
as an essential factor in ensuring the stability
and sustainable development of the Ukrainian
state, particularly in the context of profound
political and legal transformations.

Under current challenges — armed aggres-
sion, globalization processes, and integration
into the European Union — the conscious uti-
lization of the historical legacy of Ukrainian
political parties can strengthen national legal
identity and enhance the resilience of the state.

References

Andrusiak, T. (1999). “Prosvita” ta yii vplyo
na rozoytok ukrainskoi pravovoi dumky na zakhid-

66

noukrainskykh zemliakh[“Prosvita” and its influence
on the development of Ukrainian legal thought in
Western Ukrainian lands]. Visnyk Lvivskoho univer-
sytetu, (34), 37. (in Ukrainian).

Andrusiak, T. (2010). Rol “Prosvity” u roz-
oytku ukrainskoi pravovoi dumky [The role of
“Prosvita” in the development of Ukrainian legal
thought]. Ukraina: kulturna spadshchyna, nat-
sionalna svidomist, derzhavnist, (19), 160-164.
(in Ukrainian).

Chornoshtan, Ye.V. (2012). Kontseptsiia feder-
alizmu v ukrainskii politychnii dumtsi [ The concept of
federalism in Ukrainian political thought]. Naukoovi
pratsi MAUP, 2(33), 66—71. (in Ukrainian).

Halaiko, B. (2016). Bratstvo tarasiotsiv o poli-
tychnii mobilizatsii ukrainstoa [ The Tarasivtsi Broth-
erhood in the political mobilization of Ukrainians].
Ukrainoznavstvo, 4(61), 76—83. (in Ukrainian).

Hrabylnikova, O.A. (2012). Istorychni etapy
stanovlennia i rozoytku instytutu vybortsiv v Ukraini
[Historical stages of the formation and development
of the institution of voters in Ukraine]. Pravo i sus-
pilstvo, (3), 30-33. (in Ukrainian).

TIaremchuk, V.D. (2012). Ukrainska bahatoparti-
inist Naddniprianskoi i Zakhidnoi Ukrainy: kompara-
tyonyi analiz (1899—1918 rr.) [ Ukrainian multi-party
system of the Dnieper and Western Ukraine: com-
parative analysis (1899-1918)]. Kyiv: IPiEND im.
I. F Kurasa NAN Ukrainy. (in Ukrainian).

Ilyn, L.M. (2013). Vprovadzhennia avstriiskoi
systemy prava u Halychyni ta zabezpechennia nat-
sionalno-politychnykh prav ukraintsio [Introduction
of the Austrian system of law in Galicia and ensuring
the national-political rights of Ukrainians]. Pravo i
suspilstvo, (2), 16-20. (in Ukrainian).

Ilyn, L.M. (2017). Pravovi ta orhanizatsiini zas-
ady diialnosti ukrainskoi seimovoi fraktsii “Ruskyi
klub” [Legal and organizational principles of the
activities of the Ukrainian Sejm faction “Ruskyi
Klub”]. Pryvatne ta publichne pravo, (3), 8-11.
(in Ukrainian).

Constitution  of  Ukraine:  of  June
28, 1996. (1996). rada.govua.  Retrieved
from https://zakon.rada.gov.ua/laws/

show/254%D0%BA/96-%D0%B2%D1%80# Text
(in Ukrainian).

Severinova, 0.V. (2019). Pravova doktryna ta
yii zastosuvannia v suchasnykh umovakh yevropeiskoi
mizhderzhavnoi intehratsii [Legal doctrine and its
application in modern conditions of European inter-
state integration]. Pravovyi chasopys Donbasu, (4),
32-38. (in Ukrainian).

Sukhyi, O.M. (1998). Natsionalna ideia o
prohramakh ta diialnosti ukrainskykh politychnykh
partii Halychyny (kinets XIX — pochatok XX st.)
[National idea in the programs and activities of
Ukrainian political parties of Galicia (late 19th —
early 20th centuries)]. Lviv. (in Ukrainian).



3/2024
THEORY OF STATE AND LAW

Bacuaw Binoyc,

acnipanm xagedpu npasa ma nybaiunozo ynpasiinnsg, 3BO <«Yuieepcumem Kopoas Jlanuna»,
syauys €. Konosavys, 35, Isano-Dpankiscok, Yepaina, indexc 76018, vasyl.o.bilous@ukd.edu.ua
ORCID: orcid.org/0009-0000-4438-4710

IHCTUTYIINAHA CIIAZIKOBICTDb ITPABOBUX I/IEN
VKPATHCBKUX MMOITUYHUX MAPTIA )
Y KOHTEKCTI HAIIIOHAJIBHOT ITPABOBOI TPAIUIII]
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CULTURAL LEGITIMATION OF LEGAL REFORMS:
THE ROLE OF LEGAL CULTURE IN THE
ADAPTATION OF STATE FUNCTIONS

Abstract. Purpose. The purpose of the article is a comprehensive theoretical and legal study of the role
of legal culture as a factor of cultural legitimation of legal reforms, as well as the identification of its
impact on the adaptation of state functions to contemporary global challenges. The focus is on clarifying
how the value-based, communicative, and behavioral aspects of legal culture ensure public support for
reforms, contribute to their legitimation and integration into the national legal system, and form new
guidelines in the field of public policy and state governance. Research methods. The methodological
framework of the study is based on an integral analysis and systematization of modern theoretical
and legal knowledge, which made it possible to formulate well-grounded scientific conclusions and propose
practical approaches to solving the identified problems. A wide range of scientific methods was applied in
the course of the study: from general scientific (analysis, synthesis) to special legal methods, including
comparative-legal, normative-legal, institutional, and prognostic. This methodological toolkit ensured
comprehensive coverage of the subject matter, interdisciplinary depth, and analytical completeness in
the examination of the phenomenon under study. Results. The study established that legal culture is
not only the context of the functioning of the legal system but also an active factor in adapting state
functions to the dynamics of contemporary global transformations. It was revealed that cultural
legitimation of legal reforms acquires key significance in the conditions of the growing role of value
orientations, citizens’ legal consciousness, and public trust. It has been proven that the effectiveness
of state reforms largely depends on the conformity of their normative content to the established cultural
codes and practices of legal behavior formed within a specific society. The research outlines the main
risks of formalism, value vacuum, and communicative gap, which reduce the level of legitimacy of reforms
and hinder their societal acceptance. Examples of the adaptation of state functions (humanitarian, social,
regulatory) under the influence of transformations of legal culture in the context of war, European
integration, and digitalization are analyzed. Emphasis is placed on the importance of civil society
participation, the development of legal education, and the formation of an effective state communication
policy as practical mechanisms for strengthening the cultural legitimation of legal changes. Conclusions.
It is concluded that the cultural legitimation of legal reforms emerges as a key factor in the successful
adaptation of state functions to the challenges of modernity. Legal culture, being a dynamic system
of values, attitudes, and practices, not only reflects the level of maturity of the legal system but also
directly influences the perception, support, or rejection of reforms within society. A stable legal order is
possible only on the condition that law is legitimized not merely formally but also culturally—through
dialogue with society, legal education, institutional openness, and support for democratic values. Effective
implementation of legal reforms in a culturally diverse and dynamic society requires the harmonization
of normative changes with the cultural codes prevailing within the community. For this reason, legal
policy must integrate mechanisms of legal education, civic participation, and communication strategies
as integral instruments of cultural legitimation. Such an approach not only strengthens public trust in
the state but also ensures the sustainability and depth of transformations in the sphere of public authority.

Key words: legal culture, cultural legitimation, state functions, legal consciousness, normative
transformation, public administration, social integration, legal communication, legal education.
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1. Introduction

States face the necessity of updating
their functions in accordance with new soci-
etal expectations. However, the effectiveness
of such changes largely depends not only on
the normative content of reforms but also
on the degree of their legitimacy in the eyes
of society. In this context, legal culture acquires
particular significance as a factor of cultural
legitimation of legal reforms. A lack of suffi-
cient attention to the value-based and com-
municative dimensions of law, together with
the decline in legal consciousness and trust in
state institutions, makes it impossible to fully
implement even formally well-designed legal
innovations. The existing gap between the nor-
mative activity of the state and the cultural
expectations of citizens creates risks of formal-
ism, legal nihilism, and the blocking of reforms
at the level of societal perception. This neces-
sitates a comprehensive theoretical and legal
understanding of the role of legal culture as
both a precondition and a mechanism for legit-
imizing the functional renewal of the state.

In the scholarly literature, legal culture is
viewed as one of the key factors in legitimizing
legal norms, supporting reforms, and adapting
state functions to environmental changes. Par-
ticular attention is paid to its structural ele-
ments—legal consciousness, value orientations,
and cultural practices.

Contemporary studies focus on the role
of legal culture in strengthening trust in law,
overcoming formal legal order, and ensuring
social integration. At the same time, the issue
of cultural legitimation of legal reforms remains
insufficiently ~ explored in the context
of the systemic transformation of state func-
tions. The impact of the cultural environment
on the institutional effectiveness and normative
quality of reforms has also not been adequately
addressed, which determines the scientific rele-
vance of the chosen research direction.

2. Principles of Cultural Legitimation
of Legal Reforms

The category of cultural legitimation of law
emerges as a concept that reflects the deep inter-
connection between legal reforms, the law-mak-
ing activity of the state, and the system of val-
ues, beliefs, and symbols inherent in a particular
society. Unlike formal legitimation, which relies
on legal compliance with laws or procedures,
cultural legitimation is based on the percep-
tion of law as just, appropriate, and morally
justified within the worldview coordinates
of the community. Such legitimation is not only
a normative but also a profoundly axiological
and socio-cultural process that encompasses
the entire spectrum of interactions between
the individual, society, and the state.

Legal culture, as a key component of the cul-
tural legitimation of law, integrates elements
of legal consciousness, value orientations, tra-
ditions, mental perceptions, and legal practices.
It serves as a kind of filter through which soci-
ety perceives and evaluates not only existing
legal norms but also the processes of law-mak-
ing and law enforcement. Thus, the legitimacy
of law is formed not only within the bounda-
ries of procedural compliance but also through
the harmonization of legal decisions with
the socio-cultural context.

Of particular importance is identifying
the relationship between the level of develop-
ment of legal culture and the ability of the state
to implement effective legal reforms. A high
level of citizens’ legal consciousness contributes
not only to better acceptance of norms but also
to more active participation in the formation
and legitimation of legal changes. Conversely,
a low level of legal culture leads to ignorance,
resistance, or imitative perception of legal inno-
vations, which results in the erosion of trust in
the legal system (Hrytsai, 2023).

The cultural component in the mechanisms
of law-making and law enforcement is mani-
fested in the need to take into account local tra-
ditions, symbolic practices, and moral-ethical
coordinates when making legal decisions. Law
devoid of cultural grounding risks becoming
an instrument of external pressure rather than
an internally acceptable regulatory system. For
this reason, the idea of cultural adaptation of law
is gaining ground in contemporary doctrine—a
mechanism that allows combining the universal
principles of the rule of law with the unique cul-
tural matrices of national development.

In our view, the future of effective law lies
in the combination of formal normativity with
profound cultural legitimation. This means
that the reformist activity of the state should
be oriented not only toward compliance with
international standards but also toward being
culturally comprehensible and acceptable to
the addressee of the law, i.e., the citizen. In
this context, legal culture becomes not merely
a background factor but an active instrument
of legal transformation (Alexy, 2021). Legal
culture, as a complex socio-cultural construct,
includes a value-normative level (attitudes
toward justice, human rights, and the rule
of law), a cognitive level (knowledge of law,
its functions, and mechanisms of operation),
and a behavioral level (models of interaction
with the legal system, the degree of compliance
with norms, and participation in law-making
processes). Each of these levels determines
the extent to which society is prepared to accept
new legal norms and whether it perceives them
as necessary, reasonable, and just.
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One of the defining mechanisms for
the implementation of legal reforms is trust—
both in institutions and in the content
of the proposed changes. A high level of legal
culture creates conditions for building such
trust, as it ensures awareness of the value-based
meaning of reforms and the inclusion of citi-
zens in the process of discussion and support
of law-making. Conversely, in conditions
of a fragmented or conflictual legal culture,
reforms may be perceived as imposed, techno-
cratic, or repressive, which significantly compli-
cates their implementation (Tkachuk, 2023).

The social and axiological prerequisites for
supporting or rejecting reforms are directly
linked to the extent to which reform initiatives
correspond to the basic expectations and values
of citizens. If a reform resonates with dominant
notions of justice, dignity, and freedom, it has
a higher chance of being accepted, even despite
its complexity or unpopularity. In contrast, dis-
sonance between the content of reforms and soci-
etal legal consciousness generates distrust, resist-
ance, and formalism in implementation.

We argue that every profound legal trans-
formation must be not only institutionally pre-
pared but also culturally motivated. This means
that alongside the development of the norma-
tive content of reforms, socio-communicative
efforts should be made, aimed at explanation,
dialogue, and involving citizens in the process
of legitimizing law. In this context, legal culture
is not a passive backdrop but a driving force
of legal modernization, ensuring the sustaina-
bility and effectiveness of legal changes (Zum-
bansen, 2021).

The adaptation of state functions under
the influence of legal culture is one of the key
vectors of the modern transformation of public
authority, especially under conditions of pro-
found social changes, cultural shifts, and global
challenges. Legal culture, as a multidimensional
phenomenon that encompasses a system of val-
ues, legal consciousness, and practices of inter-
action with law, significantly influences the con-
tent, hierarchy, and methods of implementing
the main functions of the state (Havryliuk,
2022). This is particularly relevant to functions
such as the social, humanitarian, and regulatory,
which in contemporary society are increasingly
acquiring an axiological and cultural dimension.

Cultural codes are deep collective rep-
resentations of dignity, solidarity, and justice
that determine which state functions should
be prioritized, in what manner, and with what
degree of legitimacy. Thus, in societies domi-
nated by collectivist values, the humanitarian
vector of state policy prevails, while in cultures
with an individualist orientation, the regulatory
function acquires an autonomous, procedural
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character. In the Ukrainian context, where
legal culture is shaped simultaneously by Euro-
pean aspirations and a post-totalitarian legacy,
the process of adapting state functions acquires
particular complexity and ambiguity (Bakalin-
skyi, 2022).

3. The Role of Legal Culture in the Adap-
tation of State Functions

Legal culture serves not only as a recipient
but also as an active shaper of the functional
orientations of the state. It is through socie-
ty’s awareness of rights and duties, the signif-
icance of public authority, and the principles
of legal interaction that expectations toward
the state are formed, which it must take
into account in its functional strategy. New
functions, such as communicative, service,
and integrative ones, emerge in response to
the social demand for the state not merely as
an authority, but as a partner that shares com-
munity values.

Striking examples of culturally condi-
tioned adaptation of state functions can be
observed in Ukraine over the past decade. In
the context of war, the humanitarian func-
tion of the state has acquired not only priority
importance but also new content, understood
as activity aimed at preserving human dig-
nity, protecting vulnerable groups, and con-
solidating the nation (Levchenko, 2022). The
European integration course, in turn, requires
the harmonization of legal values, particularly
in the aspects of the rule of law, inclusiveness,
and gender equality, which transforms the reg-
ulatory function of the state. Digitalization, as
a global civilizational shift, has posed the task
of updating the functional toolkit, specifically
the development of e-governance, strengthen-
ing transparency and accountability of author-
ities, and the formation of citizens’ digital
rights.

Thus, legal culture appears not merely as
abackground, but as a driving force of the state’s
functional renewal. Its content, structure,
and dynamics determine not only the scope
and forms of the implementation of functions
butalso their legitimacy, sustainability, and com-
pliance with social expectations. As a scholar, I
am convinced that without taking the cultural
dimension into account, state functionality will
inevitably remain formal, detached from the real
needs of society (Hurenko, 2022).

The challenges of cultural legitimation
of legal reforms represent one of the least stud-
ied, yet critically important, areas in contempo-
rary legal scholarship. First of all, it is necessary
to indicate the threat of formalism in law-mak-
ing, when normative changes are produced
without proper consideration of the axiological
and socio-cultural context. This approach leads
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to the emergence of a “value vacuum,” in which
law loses its ability to act not only as a regula-
tor but also as a bearer of social identity. Legal
acts devoid of cultural rootedness often remain
declarative and ineffective in real legal life
(Magen, Morlino, 2020).

The second challenge is the gap between
elite and mass legal culture. While professional
legal elites may orient themselves toward high
legal standards, liberal-democratic values,
and unified European approaches, a signifi-
cant part of the population may remain within
the frameworks of traditionalism, legal nihil-
ism, or paternalistic perceptions of authority.
This imbalance prevents the full acceptance
of reforms by society, reduces trust in law,
and creates risks of legitimacy collapse when
legal innovations encounter passive or active
resistance (Sen, 2020).

The third challenge is, above all, the insti-
tutional weakness in ensuring the cultural inte-
gration of reforms. State institutions often lack
asystemic vision of a cultural strategy to accom-
pany legal changes: mechanisms of legal enlight-
enment, public participation in law-making pro-
cesses, and the adaptation of legal practices to
regional and mental specificities are missing. As
aresult, law is “imported” without proper trans-
lation into the language of values, which makes
it alien to citizens.

Recognition of these challenges provides
grounds for the conclusion that the cultural
legitimation of reforms requires not only legal
and political, but above all, anthropological
and communicative solutions. Without foster-
ing a profound legal dialogue between the state
and society, and without working with citizens’
legal consciousness, values, and perceptions,
any reform risks remaining outside the sphere
of legitimate acceptance. Here, legal culture
emerges not as an external factor but as a con-
stitutive condition of the viability of the legal
order (Dorsen, Rosenfeld, Sajo, Baer, 2021).

Practical mechanisms of cultural legitima-
tion of legal reforms constitute a necessary link
between formal law-making and the actual rec-
ognition of law as a legitimate regulator of social
life. One of the key instruments in this pro-
cess is legal education and upbringing, aimed
at developing critical legal thinking, respect for
law, and understanding of its axiological nature
(Vitman, 2023). Effective legal socialization
requires the integration not only of knowledge
about law but also of skills to discern justice,
responsibility, and legality within specific legal
practices. In this context, it is particularly
important to strengthen the role of legal educa-
tion at all levels—from school-level legal aware-
ness to professional training of experts in legal
support of reforms.

The state’s communication policy regard-
ing legal reforms is also critically important.
Without institutionally secured legal dialogue,
reforms risk being perceived as imposed “from
above” and losing cultural legitimacy. The
state must develop mechanisms of transparent,
inclusive, and adaptive communication with
citizens concerning the substance and pur-
pose of changes. Communication should not
be propagandistic but explanatory, employ-
ing culturally relevant meanings and models
of lawful behavior, particularly through educa-
tional platforms, social media, and public con-
sultations.

Finally, an important factor is the involve-
ment of civil society in the process of shaping
and implementing reforms. The legitimacy
of modern law is impossible without the par-
ticipation of those whom it is designed to
regulate. Participation tools such as public
discussions, legal forums, expert councils,
and e-governance must be transformed from
formality into a real mechanism of cultural
recognition of the legal order. Such participa-
tion fosters not only legal awareness but also
a sense of shared responsibility for changes
within the state (Sajo, 2021).

Thus, the legitimation of legal reforms in
the cultural dimension cannot be reduced to
purely legal or administrative procedures. It
presupposes the continuous rooting of law in
social values, symbols, and practices, which
makes legal culture not merely a condition but
an active factor of the transformation of the legal
order (Burdiak, 2023).

4. Conclusions

It is concluded that the cultural legitima-
tion of legal reforms emerges as a key factor
in the successful adaptation of state functions
to contemporary challenges. Legal culture, as
a dynamic system of values, attitudes, and prac-
tices, not only reflects the maturity of the legal
system but also directly influences the percep-
tion, support, or rejection of reforms by society.
A stable legal order is possible only if law is
legitimized not merely formally but also cultur-
ally—through dialogue with society, legal educa-
tion, institutional transparency, and support for
democratic values.

The effective implementation of legal
reforms in a culturally diverse and dynamic
society requires harmonizing normative changes
with the prevailing cultural codes. Therefore,
legal policy must integrate mechanisms of legal
education, civic participation, and communi-
cation strategy as integral instruments of cul-
tural legitimation. Such an approach not only
enhances public trust in the state but also
ensures the sustainability and depth of transfor-
mations within the sphere of public governance.
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KYJBTYPHA JIETITUMAILLA IIPABOBUX PE@OPM:
POJIb IIPABOBOI KYJIETYPU B AIATITAIIIL IEP;KABHUX ®YHKIIII

Anoraiis. Memoro ctatti € BeebiuHe TeOPETHKO-TIPABOBE MOCTiKEHHST POJIi IPABOBOI KYJIBTYPH K
YIHHUKA KyJBTYPHOI JIeTiTUMAaIlii TpaBoBuX peopM, a TaKoK BUSBIEHH ii BIUTMBY Ha aanTaIliio GyHK-
il 1epsKaBU 10 CYyYaCHUX TJI00AIbHIX BUKJIUKIB. Y LEHTPI yBark — 3'sICyBaHHS TOTO, SIKMM YMHOM I[iH-
HicHi, KOMYHIKaTHBHI Ta TTOBEIHKOBI aCIIEKTH MPABOBOI KYJIBTYPH 3a0€3IeYyI0OTh CYCIIBHY THATPUMKY
pedopM, cpuAIOTH iX JeriTnMarii Ta iHTerpalii B HallioOHAIBHY IIPABOBY CHCTEMY, a TaKOX (HOPMYIOTh
HOBi opienTupu y cdepi my6/iuHOI TOMTHKY Ta JepPKAaBHOTO yipasiaints. Memodu. MerojoJoriuna
OCHOBA JI0CT/KeHHsT ToOYI0BaHa Ha MiiCHOMY aHaJIi3i Ta cucTeMaTH3allil Cy4acHOro TeOPETHKO-TPaBO-
BOTO 3HAHHS, MO JI03BOJINIIO ¢(HOPMYJIIOBATH BUBAKEHI HAYKOBI BUCHOBKH i 3alIPOIIOHYBATH TPAKTHYHI
HIIXO/M /10 BUPILIIEHHsT OCTaBJIeHUX PoGJieM. Y X0/l I0CIiiKeH s GYII0 3aCTOCOBAHO IIMPOKHUIA CIIEKTD
METOJ[iB HAYKOBOTO TTi3HAHHS: Bijl 3aTaJIbHOHAYKOBUX (AHAJi3y, CUHTE3Y) /IO CIeIiaIbHO-IOPUINIHIX,
30KpeMa MOPiBHAIBHO-TIPABOBOTO, HOPMATHBHO-TIPABOBOTO, THCTUTYIIOHAJIBHOTO Ta TPOTHOCTUYHOTO.
Takuii MeTogruHII apceHast 3a6e31eYnB KOMILIEKCHE OXOIIEHHS TEMATUKK, MIsKUCIUILTIHAPHY TIMOu-
HYy Ta aHAJIITHYHY TOBHOTY PO3IJIsLY JIOCII/KYBAHOTO siBUIA. Pesyavmamu. Y pesyssraTi 1poBeieHOro
JOCTIKEHHST BCTAHOBJIEHO, IO TIPAaBOBA KYyJBTYpa € He JIHMIe KOHTeKCTOM (DYHKI[IOHYBAaHHS IIPaBOBOI
CHCTeMH, a ¥ aKTUBHUM YMHHUKOM ajanTalii (yHKI[i# gepKaBy 10 AMHAMIKE Cy4acHUX II0OAJIbHUX
TpaHchopmatiil. Busisiieno, mo KyJasTypHa JeriTuMaiiisi mpaBoBuX pedopM HabyBae KII0YOBOTO 3Ha-
YeHHST B YMOBaX 3POCTaHHS POJIi IIHHICHUX OPiEHTAITiH, TPABOCBIIOMOCTI TPOMAISH 1 CYCITiIBHOI 10BIpH.
JloBeneno, 1o eeKTUBHICTD JepKaBHUX pehopM 3HAYHOIO MipPOIO 3aJI€KUTH BiJl BiAMOBIAHOCTI iX HOP-
MaTHBHOTO 3MICTYy YCTAJIEHUM KYJILTYPHUM KOJ[aM i IIPAKTHKAM [IPABOBOI OBEAIHKH, 1110 c(HOPMYBaIHICS
B KOHKPETHOMY CYCITIJIBCTBI. ¥ OCJI/’KeHHI OKPeCIeHO OCHOBHI PU3UKHN (hopMati3My, IiHHICHOTO BaKy-
YMY Ta KOMYHIKATHBHOTO PO3PUBY, IO 3HUKYIOTh PiBEHb JEriTUMHOCTI pehopM i 6I0KYIOTH IXHE CIIPHii-
HATTS cycriabeTBoM. [IpoanasizoBano nmpukiraan ajfanrarii GyHKIiN gepxkaBu (TyMaHiTapHOI, COIlialib-
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HOI, PETyJIATUBHOI) TIijT BIUINBOM TpaHchOopMaIlliil IpaBoBOi KyJLTYPH B YMOBaX BiliHU, €BPOiHTErpallii,
mudposizanii. Haromonreno Ha BakJIMBOCTI y9acTi TPOMAISTHCHKOTO CYCITIJIBCTBA, PO3BUTKY MTPABOBOI
ocBiTH, (hOPMYBaHHH Ii€BOI KOMYHIKAIIHOT MO THKY JIEPKABH K IPAKTUYHUX MEXaHI3MiB ITi/[BUIIICHHS
KYJIBTYPHOI JIEMi THMHOCTI TIPaBOBHX 3MiH. BUCHOBKH. 3p006JI€HO BIUCHOBOK, 10 KYJIBTYPHA JIETiTHMAIlist
IPaBOBUX pehOpM MOCTAE K KIOYOBUH (PaKTOp YCIIMHOI afanTaiiil epkaBHIX (QYHKITH 0 BUKJINKIB
cyyactocti. IIpaBoBa KyabTypa, OyAyur AMHAMIYHOIO CHCTEMOIO IIHHOCTEH, YCTAaHOBOK i MPaKTHUK, HE
JIvIIIE Biflobpaskae piBeHb 3piJI0CTi PaBOBOI CHCTEMH, ajie i 6e3MmocepeIHbo BIINBAE Ha CIIPUITHATTS, Til-
TpUMKY ab0 BigTopraerHs pedopm y cycninbersi. CTIHKUI TPaBONOPSAIOK MOKJINBHUIL JIIIIE 32 YMOBH,
110 TIPABO JIETITUMI3YEThCA He Jiniie (hopMaIbHO, a i KyJIBTYPHO 4epes JIiajior i3 CyCIiJIbCTBOM, ITPaBOBE
BUXOBAHH:, IHCTUTYIIHHY BiIKPUTICTD i TATPUMKY JIeMOKPATUYHUX TiHHOCTeH. EdexTuBHa pearizaitis
[PaBOBUX peOPM Y KYJIBTYPHO PO3MAITOMY Ta IMHAMIYHOMY COLiyMi 10Tpedye rapMOoHi3allii HopMaTUB-
HUX 3MiH 3 KyJIBTYPHUMH KOZIaMH, 10 MaHYIOTh Y cyciiibersi. Came TOMY IpaBoBa MOJITHKA MOBUHHA
iHTErpyBaTh MeXaHi3MU TIPABOBOI OCBITH, TPOMA/ITHCHKOI YUacTi i KOMYHIKaI[iITHOI CTpaTeTii SIK CKIa0Bi
iHCTpyMeHTH KyIbTypHOI sreriTnMartii. Takuil miaxiz He Juire ocHITioe 0Bipy /10 fiep:kasH, a it 3abesre-
4ye cTamicTb i rmbuHy Tpanchopmaiil y chepi my6iuHol Baaju.

KiouoBi cioBa: npaBoBa KyJIbTYpa, KyJbTypHA JieritiuMmaitist, (GyHKIi jepskaBu, MPaBOCBiIOMICTb,
HOpMaTUBHA TpaHchopMallist, myOJiuHe yIIpaBIiHHs, CollialbHa IHTerpalis, IpaBoBa KOMYHIKallis1, 1pa-
BOBE BIUXOBAHHSI.
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LEGAL EDUCATION AS A RESPONSE TO THE
TRANSFORMATION OF SOCIAL ORIENTATIONS:
CHALLENGES OF GLOBALIZATION

Abstract. Purpose. The purpose of this article is to carry out a comprehensive theoretical and legal
analysis of legal education as a key mechanism for adapting individuals and society to the transformation
of social orientations in the context of globalization. The study aims to clarify the essence, objectives,
and functions of legal education, to determine its potential in preserving democratic legal consciousness,
in fostering civic responsibility, as well as to substantiate strategic approaches to improving legal policy in
the sphere of cultivating legal culture in the era of digital transformations and global challenges. Results.
The conducted research confirmed that legal education is a key mechanism for shaping the legal identity
of an individual, especially in conditions of shifting global value orientations and the transformation
of the social environment. It was established that legal education is not limited merely to the transmission
oflegal knowledge but forms the foundations of legal culture, critical thinking, a sense of social responsibility,
and the capacity for conscious compliance with the rule of law. Considering the influence of globalization,
legal education is viewed as an important instrument for strengthening legal subjectivity in the age
of digital uncertainty and informational distortions. It was determined that contemporary forms of legal
education should encompass both institutional (educational, governmental, civic) channels and informal
ones — in particular, social campaigns, legal volunteering initiatives, and digital legal enlightenment. It
was also established that the digital environment itself creates both new opportunities (accessibility,
innovativeness, interactivity) and challenges (risk of manipulation, legal populism, informational
disorientation). In this context, special importance is attached to the development of a coherent legal
policy in the sphere of education, oriented towards democratic values, the rule of law, and respect for
human dignity. Conclusions. It is concluded that in the context of globalization, legal education emerges
as a key instrument for adapting society to new value and legal challenges. The transformation of social
orientations, digital hybridization of the information space, and the growing influence of transnational
ideologies necessitate the strengthening of legal culture as the foundation of democratic legal order. In
this regard, legal education performs not only an informational but also a worldview function — shaping
critical thinking, the ability to legally assess social phenomena, and a stable sense of legal responsibility.
The findings demonstrate that legal education must be institutionalized at the level of state policy through
the development of a national strategy, integration at all levels of education, advancement of informal
channels of legal enlightenment, and the use of digital technologies. Such an approach will not only raise
legal awareness but also prevent legal nihilism, legal disorientation, and cultural relativism.

Key words: legal education; legal culture; globalization; social orientations; legal awareness; legal
nihilism; democratic identity; informational influence; civic responsibility; digital legal enlightenment.

1. Introduction

Under the influence of informational over-
saturation, digital mobility, hybrid threats,
and cultural fragmentation, traditional legal
norms are being devalued, legal nihilism is
growing, and a superficial attitude towards
the law is being formed, viewing it as a merely
technical or repressive instrument. In such
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circumstances, legal education loses its exclu-
sively educational function and transforms
into a strategic instrument for fostering civic
responsibility, maintaining democratic identity,
and strengthening the legitimacy of legal order.
Within the system of education, public author-
ities, and civic institutions, there is a clear need
for updating approaches to legal education,
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taking into account new challenges, including
the digital age, the strengthening of individ-
ualism, and the increasing influence of uncon-
trolled information flows.

Thus, a scientific problem arises: how can
legal education be rethought and modernized as
an effective tool for adapting the individual to
the transformed social reality, particularly through
the formation of legal culture, immunity against
manipulation, and active civic engagement under
conditions of democratic governance?

Contemporary research emphasizes
the importance of legal education as a mecha-
nism for affirming the rule of law, non-discrim-
ination, human rights, and social justice. At
the same time, there exists a certain fragmen-
tation in covering the dynamics of changes in
social orientations under the influence of glo-
balization and digital transformation, which
directly affect the effectiveness of traditional
forms of legal education. Some scholarly
approaches highlight the need for renewing
legal policy in the field of legal enlightenment,
taking into account the challenges of the infor-
mation era, in particular, the spread of legal
nihilism, ethical relativization, and the decline
in legal awareness.

Despite the considerable scope of research,
the issue of adapting the system of legal edu-
cation to new global realities remains unre-
solved. There is a lack of comprehensive analy-
sis of the role of legal education as a response to
the transformation of value orientations in soci-
ety, as well as effective models for integrating
legal knowledge, skills, and values into the for-
mation of a new generation of legally conscious
citizens. These very aspects require in-depth
theoretical and legal examination.

2. Legal Education in Legal Scholarship

In contemporary legal discourse, legal edu-
cation is presented as an integral component
of the overall socialization of the individual,
aimed at shaping an internal attitude towards
law, an awareness of its value, and the necessity
of observing legal norms. In the Western legal
tradition, this phenomenon is often interpreted
through the prism of legal consciousness or
the legal culture of civil society, which under-
scores its crucial role in ensuring the stability
of the legal order.

In legal scholarship, legal education is
defined as a process of purposeful influence on
the consciousness of the individual with the aim
of fostering lawful behavior, increasing legal
competence, and cultivating respect for law as
asocial regulator. In democratic states, this pro-
cess has a dual orientation: on the one hand, it is
directed at the individual (the subject), and on
the other, at reproducing legal values within
society as a whole.

Functionally, legal education performs
a number of tasks: informing about rights
and obligations, fostering skills of lawful behav-
ior, cultivating legal responsibility, as well as
ensuring a critical attitude toward legislation
from the standpoint of human rights. In this
context, legal education is an instrument for
forming not merely a disciplined law-abiding
citizen, but an active subject of legal relations
capable of interacting with the state on the basis
of responsibility, participation, and partnership
(Murashyn, 2019).

It is important to emphasize the close inter-
connection between legal culture and legal edu-
cation. Legal culture is not an automatic result
of education — it is formed through the sys-
tematic influence of social, legal, and educa-
tional environments. Legal education serves
as a dynamic mechanism for reproducing legal
culture in new generations, functioning as
an instrument of its transmission, adaptation,
and actualization under conditions of chang-
ing social context (Tyshchenko, 2022). In view
of this, legal education should be regarded not
as an auxiliary but as a fundamental element
of state policy in the sphere of consolidating
the rule-of-law state and sustaining democratic
social order.

Modern society is undergoing profound
transformational processes conditioned by
globalization factors, which affect not only
the economy and politics but also significantly
reshape social attitudes, moral priorities,
and the legal consciousness of the individual.
Legal scholarship increasingly notes that glo-
balization produces new models of identity,
creates alternative sources of norm-making (in
particular, algorithmic, corporate, and inter-
national), and blurs the traditional boundaries
between national and transnational legal sys-
tems (Delmas-Marty, 2009).

One of the key consequences of globaliza-
tion is the reduction of stability in normative
orientations, which contributes to growing
legal disorientation. The individual often fails
to adapt to the dynamics of change, leading to
the fragmentation of legal consciousness: legal
norms lose their ethical authority, giving way
to instrumental or situational assessments. This
results in a situation in which law is perceived
not as a value, but as a tool easily replaced by
social practices or technological algorithms.

The transformation of social orientations is
especially evident in processes of ethical deval-
uation and normative relativism. Contempo-
rary culture, oriented toward individualism,
consumerism, and technological rationality,
increasingly sidelines the traditional humanis-
tic foundations of the legal system. This creates
risks of reinforcing legal nihilism, particularly

75



3/2024
THEORY OF STATE AND LAW

among young people, who often interpret law
not as an instrument of justice but as a restric-
tion on freedom (European Commission. Edu-
cation and Training Monitor 2023).

Under such circumstances, the role
of legal education becomes critically impor-
tant as a compensatory mechanism capable
of cultivating critical thinking, ethical resil-
ience, and the ability to make responsible
choices in a context of value pluralism. Legal
education must be transformed from an inform-
ative tool into an integrative process that unites
law, morality, and social interests into a coher-
ent system, able to withstand global challenges
and strengthen the legal identity of the individ-
ual in a transformed social reality.

In an era of global instability, informational
oversaturation, and value fragmentation, legal
education acquires a qualitatively new role — it
performs not only an educational or formative
function but also becomes an adaptive mech-
anism ensuring the legal resilience of society.
Current research in the field of legal policy
convincingly demonstrates that legal education
can become an institutional response to civiliza-
tional challenges such as legal nihilism, hybrid
threats, and the erosion of identity caused by
informational influence (Barabash, 2012).

In conditions of value instability, legal edu-
cation performs an adaptive function, ensuring
the formation of fundamental perceptions of law
not as a formalized norm but as an instrument
of social balance, responsibility, and partici-
pation. It is precisely through legal education
and training that the restoration of trust in
state institutions and the embedding of demo-
cratic practices in the daily behavior of citizens
become possible.

One of the key vectors of legal education
in contemporary conditions is the preservation
of democratic identity. This concerns not only
knowledge of the content of rights and freedoms
but also the development of legal thinking,
ethical reflection, and a critical stance toward
manipulative information. In a globalized world
dominated by transnational flows of informa-
tion, capital, and norms, legal culture emerges
as the foundation of national resilience that
resists assimilation, informational engineering,
and cultural erosion (Boiko, 2021).

The formation of responsible citizen-
ship is an equally important component. In
an era of hybrid threats — both military-polit-
ical and informational-cultural — legal educa-
tion must extend beyond the academic sphere
and encompass all levels of social interaction.
This entails building social immunity to disin-
formation, manipulation, and normative deval-
uation through the consistent engagement
of citizens in legal dialogue, participation in
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shaping public policy, and practices of mutual
accountability between the state and society.

Thus, in a globalized society, legal education
is not only a pedagogical task but also a com-
ponent of the strategic security of a democratic
state seeking to preserve its value autonomy,
legal stability, and social solidarity (Global Cit-
izenship Education: Topics and Learning Objec-
tives, 2015).

Legal education is no longer exclusively
the prerogative of educational institutions
or state authorities — it is transforming into
a cross-sectoral practice implemented in various
social environments, often beyond the frame-
work of classical formalized instruction.

Institutional mechanisms of legal educa-
tion today include the system of formal legal
education, legal awareness programs in schools,
the activities of justice bodies, local self-gov-
ernment authorities, ombudsman institutions,
and civil society organizations. In democratic
legal systems (particularly in EU member
states, Canada, and Japan), increasing attention
is paid to the integration of legal knowledge
into general educational standards, the crea-
tion of national strategies for legal education,
and the development of public legal aid hubs
(Koziubra, 2010). Such strategies recognize
the cultivation of a legally conscious citizen as
an integral part of social stability and the rule
of law.

Digital technologies are fundamentally
transforming the methods of legal education.
E-learning platforms, legal consulting ser-
vices, social networks, podcasts, and interac-
tive mobile applications are increasingly used
as channels for disseminating legal knowledge.
As G. Shaffer notes, the digitalization of legal
learning opens the way to the personalization
of legal knowledge while simultaneously high-
lighting the need for critical media and legal
literacy. However, risks must also be taken into
account: informational oversaturation, frag-
mented knowledge, and the threat of superficial
understanding of complex legal concepts.

Informal legal enlightenment also holds
significant weight, encompassing volunteer ini-
tiatives, school legal clubs, public campaigns
raising awareness of human rights, electoral
processes, and anti-discrimination measures
(Fletcher, 2020). These forms are flexible, tai-
lored to specific audiences, and capable of creat-
ing spaces of trust and dialogue. They also per-
form a function of social mediation by bridging
the gap between formal law and the everyday
practice of its application.

Therefore, modern legal education is
a comprehensive system based on institutional
cooperation, digital tools, and informal prac-
tices, capable not only of disseminating knowl-
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edge but also of shaping a responsible, active,
and legally conscious individual. Its effective-
ness is determined not by the number of infor-
mational campaigns but by the quality of val-
ue-based assimilation of the principles of law
within the context of modern democratic com-
munity life (Global Citizenship Education: Topics
and Learning Objectives, 2015).

3.Problems of Legal Education at the Pres-
ent Stage of State Development

The current state of legal education reveals
a number of problems that systematically limit
itseffectiveness and social impact. First and fore-
most, it is necessary to highlight the insuffi-
ciency of regulatory support in this field, which
is manifested both in the vagueness of concep-
tual foundations and in the absence of clear
legislative regulation of the mechanisms of legal
education. In most states, including Ukraine,
the regulatory framework that defines the sta-
tus, functions, instruments, and actors of legal
education remains fragmented and declarative.
As B. Cotterrell emphasizes, the legal effective-
ness of normative mechanisms directly depends
on their capacity to be embedded in the institu-
tional and cultural fabric of society — something
that is often lacking in the sphere of legal educa-
tion (Cotterrell, 2005).

Another significant problem is the fragmen-
tation of state policy in this domain. The lack
of long-term strategies, the low level of inter-
agency coordination, and the absence of indi-
cators for evaluating the effectiveness of legal
enlightenment programs result in the dispersion
of efforts and the failure to achieve a systemic
effect. Initiatives in the field of legal education,
as a rule, remain situational, non-institutional-
ized, and dependent on political conjuncture or
international donor support (Barabash, 2012).
This contradicts the principle of consistency in
legal policy, which is fundamental for the sus-
tainable formation of legal culture.

A further challenge is the contradiction
between global trends in legal development —
such as the universalization of human rights,
digitalization of education, and the strength-
ening of citizen participation in law-making —
and local social practices, which sometimes pre-
serve archaic or paternalistic conceptions
of the role of law. As a result, legal education
encounters perceptual barriers, where dem-
ocratic values, the rule of law, and individual
freedoms remain alienated from the daily expe-
rience of broad strata of the population (Tama-
naha, 2001).

Effective legal education in conditions
of dynamic social transformation requires not
fragmentary initiatives but a holistic, strate-
gically oriented state policy. Above all, there
is an urgent need to develop a national strat-

egy for legal education that would define
objectives, principles, performance indicators,
and mechanisms of cross-sectoral coordina-
tion (Pavlicek, 2018). Such a strategy should
be based on constitutional values, European
human rights standards, and the principles
of sustainable democratic development. Only
a rationally structured society, grounded in
legal communication, is capable of sustaining
long-term democratic stability — and legal
education is precisely the instrument for shap-
ing this type of societal discourse (Rudenko,
2020).

The next step must be the integration
of legal education into all levels of formal edu-
cation. This concerns not only the teaching
of the fundamentals of law in schools or legal
disciplines at universities but also the con-
sistent development of legal thinking and val-
ue-based attitudes toward law as an instrument
for the protection of freedom, justice, and social
responsibility. This approach requires insti-
tutional cooperation between the Ministry
of Education, civil society, and professional legal
institutions (Kolodii, 2015). The correspond-
ing reform of educational programs should be
grounded in an interdisciplinary approach that
combines legal, ethical, civic, and digital com-
petences.

A key precondition for the implementa-
tion of a systemic approach is the develop-
ment of the institutional capacity of public
authorities, educational institutions, civil soci-
ety organizations, and the media. This entails
the establishment of specialized structures,
the improvement of staff qualifications, the elab-
oration of modern methodological materials,
and the launch of innovative digital platforms
for legal enlightenment. According to M. Ros-
enfeld, the effectiveness of legal education is
determined not only by its content but also
by the institutional environment within which
the legal socialization of the citizen takes place
(Rosenfeld, 2009).

In this context, legal education must move
from the periphery of legal policy to its core,
being recognized as a key element in support-
ing the rule of law, constitutional patriot-
ism, and the legitimacy of public authority in
the conditions of global challenges and value
turbulence.

4. Conclusions

Legal education in the context of glo-
balization emerges as a key instrument for
adapting society to new value-based
and legal challenges. The transformation
of social orientations, the digital hybridiza-
tion of the information space, and the growing
influence of transnational ideologies neces-
sitate the strengthening of legal culture as
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the foundation of democratic legal order. In
this regard, legal education performs not only
an informational but also a worldview func-
tion — shaping critical thinking, the ability to
legally assess social phenomena, and a stable
sense of legal responsibility.

The findings of the study demonstrate
that legal education must be institutionalized
at the level of state policy through the develop-
ment of a national strategy, its integration into
all levels of education, the promotion of infor-
mal channels of legal enlightenment, and the use
of digital technologies. Such an approach will
not only enhance legal awareness but also pre-
vent legal nihilism, legal disorientation, and cul-
tural relativism.
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ITPABOBE BUXOBAHH? AK BIAIIOBI/Ib HA 3MIHY )
COHIAJIbHUX OPIEHTUPIB: BUKJIMKU INTOBAJII3AIIII

Anoraiisi. Mema cratTi noJisirae y 3/iilicCHeHHI KOMILIEKCHOTO TEOPETHKO-IIPABOBOIO aHAII3Y TPaBO-
BOTO BUXOBAHHS SK KJIOYOBOTO MeXaHi3My ajanTailii iHANBia 1 CyCiIbCTBA /10 3MiH COTIATbHUX Opi-
€HTUPIB B yMOBax riobanizarii. Jloc/ikeH s ClipsMOBaHe Ha 3'ICYBaHHS CYyTHOCTI, Iijiell Ta GyHKiii
[PaBOBOTO BIUXOBAHHS, BCTAHOBJIEHHS HOTO TIOTEHIiATy ¥ 36epesKeHHi IeMOKPATUYHOI PABOCBIZOMOCTI,
(hopMyBaHHI IPOMa/ITHCHKOI BIATIOBIIAIBHOCTI, @ TAKOK OOIPYHTYBaHHS CTPATEriyHUX MIAXOAIB 10 BIO-
CKOHAJIEHHS IIPABOBOI MOJIITUKY Y cdepi BUXOBAHHS MTPABOBOI KyJIBTYPHU B €lOXY IM(GpoBUX TpaHchHOop-
Malliil i rI06aIbHIX BUKINKIB. Pe3yavmamu. 11poseiene J0CTiIKeH s TATBEP/NIIO, 10 TPABOBE BUXO-
BaHHS € KJIOUOBUM MeXaHi3MOM (hOpMyBaHHsI [IPABOBOI I/[EHTHMYHOCTI 0cOOH, 0OCOOIMBO B YMOBaX 3MiHH
rJ100aJIbHUX [[IHHICHUX OPIEHTUPIB 1 TpaHc(OpMAILl COLIaIbHOTO MTPOCTOPY. YCTAHOBJIEHO, IO IIPABOBE
BIXOBAHHSI He 0OMEKYETBCSI CyTO Tepeiadeio IOPHANYHIX 3HAHb, & (DOPMYE 3acajiil IPABOBOI KyJIBTYPH,
KPUTUIHE MUCJEHHS, TOUYTTS BiJINOBIAIBHOCTI TIepesl CYCTiTbCTBOM Ta 3AaTHICT /10 CBiJOMOTO JIOTPH-
MaHHsI HOPM IIpaBa. 3 OIJIsily Ha BIUIMB 100ai3allil, IPaBOBE BUXOBAHHS PO3IJISANAETHCS SIK BAKJINBUIL
THCTPYMEHT YKPIIICHHST MPaBOBOI Cy(’€KTHOCTI B 10Xy 1i(POBOI HEBM3HAYEHOCTI Ta iHMOPMAIiTHIX
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BUKPUBJIEHD. 3'ICOBAHO, MO CyYacHi ()OPMU MPABOBOTO BUXOBAHHS TTOBUHHI OXOILIIOBATH SIK iHCTUTY-
1iitHi (OCBITHI, IepKaBHI, TPOMAJICHKi) KaHAJIH, Tak i HehopMasbHi 30KpeMa colliaibHi KaMIaHii, TpaBo-
Bi BOJIOHTEPCHKI iHiliaTnBH, 1M(POBE MPOCBITHUITBO. BeTaHOBICHO, M0 came 1udpoBe cepepoBuiie
CTBOPIOE SIK HOBi MOKJIMBOCTI (ZIOCTYIHICTh, iIHHOBAIIITHICTD, IHTEPAKTUBHICTH), TaK i BUKJIUKU (PU3UK
MaHinyisiuiii, npasoBuii nomysism, iHpopMaiiiiHa gesopieHraitis). ¥ 1boMy KOHTEKCTI 0COOIMBOI Bark
HaOyBa€ CTBOPEHHsI y3rOJUKEHOI IIPABOBOI MOMITHKU Yy chepl BUXOBaHHsI, 110 OPIEHTOBAHA HA JIEMOKpPa-
THYHI [[IHHOCTI, BEPXOBEHCTBO TPaBa Ta ToBary /0 JIOAChKOI rifiHocTi. Bucnosku. 3pobiieHo BUCHOBOK,
1[0 [[PABOBE BUXOBAHHS B YMOBax rJio0asisanii 1ocTae Sk KIIOUOBUH IHCTPYMEHT ajantaliii CyCcrijibeTsa
JI0 HOBUX I[IHHICHUX 1 IPABOBUX BUKJIMKIB. 3MiHa COIiaIbHUX OPiEHTUPIB, 1 poBa ribpuausairist indop-
MaIliifHOTO TIPOCTOPY, 3POCTAHHS BIJIMBY TPAHCHAI[IOHAJBHUX 1€00TeM 3yMOBJIOIOTH HEOOXiMHICTH
MOCUJIEHHST TIPABOBOI KYJBTYPH SIK (DYHIAMEHTY JE€MOKPATHYHOTO MPABOMOPS/KY. Y 1IbOMY KOHTEKCTI
[IPaBOBE BUXOBAHHSI BUKOHYE He Jiuiie iHhopMalliiiny, a it CBITOrstHy (GyHKIII0 (GOPMY€E KPUTUUHE MUC-
JIEHHST, 3/IATHICTD JI0 TPABOBOI OIIHKU COIATbHUX SBUIIL i CTilKe BiUYTTs MPABOBOI BiMOBiAATBHOCTI.
PesyJibraT I0CHIIKEHHST 3aCBIIUYIOTb, 10 TIPABOBE BUXOBaHHs Mae OyTH IHCTUTYIIOHAII30BaHe Ha PiBHI
JIepsKaBHOI MOJIITUKY Y€pe3 CTBOPEHHS HAIlIOHAJIbHOI CTPATeTii, iIHTerpallito B yci PiBHI OCBITH, PO3BUTOK
HeOpMaATPHUX KaHAIB TIPABOBOTO MPOCBITHUIITBA Ta 3aIy4eHHs IUPPOBUX TeXHOIOTiil. Takuii mijxi
JI03BOJIMTh He JIMIIIE MiZABMIUTH IIPABOCBIIOMICTb, a If 3a1106iraTi IpaBoBOMY HIrijIi3My, IPaBOBiii 1e30pi-
€HTAllil Ta KyJIbTYPHOMY PeJIITUBI3MY.
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LEGAL CONSCIOUSNESS IN UKRAINE
AFTER 2022: RENEWAL OF CONTENT
AND VALUE ORIENTATIONS

Abstract. Purpose. The purpose of this study is to identify the specific features of the transformation
of legal consciousness in Ukrainian society after 2022, in particular, the changes in its content
and value orientations in the context of socio-legal challenges. Research methods. The methodology
is based on a comprehensive analysis and generalization of theoretical and scholarly research, followed
by the formulation of reasoned conclusions and practical recommendations. Results. For the first
time, the study demonstrates that legal consciousness in Ukraine after 2022 has not transformed into
a fundamentally “new” form but has undergone a renewal of its value orientations, acquiring a crisis-
mobilization and integrative character. Its role has been defined as a factor in strengthening legal culture,
civic engagement, and the protection of the principles of the rule of law under conditions of wartime
challenges. The research shows that after 2022, Ukrainian legal consciousness has preserved its basic
structural elements while updating its system of values. It has acquired a mobilization and integrative
nature, reinforced the functions of civic participation, legal culture, and orientation toward the rule of law
and justice. These changes manifest in the growing role of volunteerism, public initiatives, and digital
participation tools, which contribute to strengthening trust in state institutions and enhancing the legal
resilience of society. At the same time, legal consciousness increasingly performs the function of adapting
the legal system to wartime challenges and European integration processes, becoming a key factor
in the modernization of legal order and the development of democratic statehood. Conclusions. It is
concluded that legal consciousness under present conditions emerges as a key element of legal reality,
integrating knowledge of law, the assessment of its content, and the readiness to act in accordance with
legal norms. Social transformations after 2022 have endowed it with renewed content, strengthening
its mobilization and integrative potential. The functions of legal consciousness are manifested not only
in the reflection and evaluation of legal phenomena but also in its ability to shape behavioral models,
stimulate civic engagement, and uphold the rule of law. It is becoming an instrument of harmonizing social
relations, affirming justice, and reinforcing trust in state institutions. In this regard, legal consciousness
acts as a mediator between law “on paper” and its practical implementation, ensuring the effective
functioning of the legal system even under crisis conditions.

Key words: legal consciousness, functions of legal consciousness, legal culture, legal values, legal
behavior, social transformations, rule of law, justice, democratic institutions, Ukraine after 2022.

1. Introduction

An important theoretical basis for this
research is the work of M. Ye. Cherkas, which
provides a comprehensive analysis of the struc-
tural elements of legal consciousness and defines
its functions as relatively autonomous. Accord-
ingly, the primary focus of this study is on
the characterization of these functions in
Cherkas’s interpretation, specifically through
the lens of transformations that have occurred
since 2022, taking into account new socio-legal

80

challenges and the processes of European inte-
gration in Ukraine. Such an approach makes
it possible not only to actualize the traditional
interpretation proposed by M. Ye. Cherkas but
also to identify how the functions of legal con-
sciousness change in their content and signifi-
cance under the influence of new social values,
the development of legal culture, and the inten-
sification of civic participation. Special attention
is devoted to the value-orientational and regu-
latory functions, which, after 2022, acquired
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a clearer applied dimension, becoming effective
instruments for activating citizens, strengthen-
ing legal order, and upholding the rule of law in
crisis situations.

The works of I. Sharavara and M. Cherkas
provide an essential foundation for the present
study, as they contain a thorough theoretical
explanation of the essence, structural compo-
nents, and functional designation of legal con-
sciousness. However, further scholarly devel-
opment is required regarding the renewal
ofthe contentand value orientations of legal con-
sciousness after 2022, particularly in the context
of wartime challenges, civic activity, and the pro-
cesses of European integration.

2. The Content of Legal Consciousness as
a Form of Social Consciousness

Legal consciousness, as a form of social con-
sciousness, in our view, remains relatively stable
in its essence, preserving its basic structural ele-
ments—knowledge of law, the assessment of its
content, and the readiness to act in accordance
with legal norms. However, social transforma-
tions shift its value accents and priorities.

Although legal consciousness does not
change its nature depending on the historical
period, it adapts to new challenges. After 2022,
we do not observe the emergence of an entirely
“new”legal consciousness, but rather the renewal
of its value content. This renewal is manifested
in the increasing importance of its functional
dimension, in particular, the ability not only to
reflect legal reality but also to actively influence
the formation of behavioral models, stimulate
civic engagement, raise the level of legal cul-
ture, and direct social processes toward adher-
ence to the principles of the rule of law, justice,
and equality.

As 1. Sharavara rightly points out, legal
consciousness occupies a key place in legal
reality: it not only shapes legal reality but
also represents the result of the comprehen-
sion and assimilation of the legal life of society
and the legal relations existing within it. It con-
stitutes an integral system of knowledge about
law, internal evaluation of current legislation, as
well as views and ideas regarding its improve-
ment. It encompasses representations, beliefs,
emotions, and attitudes that determine one’s
perception of law, the understanding of its role
in the life of the state and society, the awareness
of human rights, and the responsibility toward
other individuals, the state, and the community
(Sharavara, 2015).

We share this position, as legal conscious-
ness is indeed the key link between abstract
legal norms and the actual life of society. It forms
a bridge between law “on paper” and its practi-
cal implementation, since it is precisely through
the prism of personal convictions, values, and life

experience that an individual determines how
to perceive, interpret, and apply legal norms.
Its strength lies not only in the ability to reflect
legal reality but also in its potential to influence
its transformation. In conditions of social change
and challenges, legal consciousness becomes
an effective instrument of mobilizing society to
protect rights and freedoms, to uphold the rule
of law, and to strengthen trust in state institu-
tions. It is particularly important that it com-
bines rational knowledge with emotional-value
orientations, since only in such unity is law per-
ceived not as external coercion, but as an internal
need to act fairly and responsibly.

The functions of legal consciousness may be
defined as the principal directions of its influ-
ence on legal reality and the perception of its
phenomena, which are realized in specific forms
and modes, reflecting the social role and pur-
pose of this phenomenon. They exhibit several
characteristics:

— they indicate the directions of interac-
tion of legal consciousness with other elements
of legal reality;

— they are realized through various forms—
verbal and non-verbal, logical and emotion-
al-value-based, institutionalized and informal;

— they express the social purpose of legal
consciousness;

— their subject matter concerns specific phe-
nomena of legal reality (Cherkas, 2008).

We consider this definition to successfully
reflect the essence of the functions of legal con-
sciousness, as it simultaneously combines both
structural and substantive approaches. M. Ye.
Cherkas emphasizes that these functions do
not exist in isolation but are realized through
diverse forms of interaction with legal reality—
from purely logical to emotional-value-based,
from officially institutionalized to informal.

Of particular importance is the emphasis on
the social purpose of the functions, as it allows
legal consciousness to be viewed not merely as
an individual psychological phenomenon but as
a factor that influences legal order, legal culture,
and the development of society.

In our view, after 2022, such an under-
standing has become even more relevant, since
the emotional-value dimension and informal
mechanisms of influence (volunteering, civic
initiatives, public acts of solidarity) have signifi-
cantly enhanced the role of legal consciousness in
the practical protection of rights and freedoms,
and not only in their theoretical comprehension.
This indicates that the functions of legal con-
sciousness can no longer be regarded exclusively
within the framework of the classical academic
model—they have acquired a crisis-mobilization
and integrative character, responding to new
socio-legal challenges.
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3. Characteristics of the Functions
of Legal Consciousness

In practice, the functions of legal conscious-
ness are closely interrelated and overlapping,
often manifesting simultaneously, which makes
their separate analysis largely a theoretical con-
vention. Their scope and content depend on
the approach to classification and the research
objective. In scholarly literature, both gener-
alized schemes (reflective, regulatory, and cre-
ative functions) and more detailed models are
proposed, including cognitive, evaluative, ide-
ological, normative-prognostic, law-modeling,
legal-educational, and other functions (Cher-
kas, 2008).

According to M. Ye. Cherkas, the reflec-
tive function of legal consciousness consists
in recording and reproducing the phenomena
of legal reality and current legislation through
a system of knowledge, concepts, representa-
tions, evaluations, and views. Its implemen-
tation takes place in the process of cognition,
evaluation, and reflection, that is, the individ-
ual’s awareness of their own place and role in
legal reality.

The cognitive aspect of this function con-
tributes to the formation within legal con-
sciousness of a certain complex of legal knowl-
edge, ideas, categories, and concepts, which
are the result of intellectual activity. Thanks to
this, a person perceives law not only through
direct everyday observations but also through
an understanding of the deeper patterns of legal
life, including those driving factors and mech-
anisms that remain beyond direct perception
(Cherkas, 2008).

In the context of changes that have occurred
after 2022, the reflective function of legal con-
sciousness has acquired special significance. It
not only records and reproduces the phenomena
of legal reality and current legislation through
a system of knowledge, concepts, representa-
tions, evaluations, and views, but also reflects
the transformations of legal life caused by mar-
tial law, armed aggression, and the processes
of European integration of Ukraine. Its imple-
mentation occurs through cognition, evaluation,
and reflection, which, under conditions of crisis
challenges, involves not only the individual’s
awareness of their place and role in legal reality
but also the rethinking of personal and collec-
tive responsibility for upholding the principles
of the rule of law, justice, and equality.

The cognitive aspect of legal consciousness
today forms a renewed set of legal knowledge,
ideas, categories, and concepts that reflect
both national and international experience in
responding to the challenges of war. This makes
it possible to perceive law not only through
the prism of everyday observations but also
through an understanding of the deeper pat-
terns of legal life, including the mechanisms
that ensure the resilience of the legal order
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and the effective protection of human rights
under extraordinary circumstances.

Examples of the functioning of legal con-
sciousness can be clearly traced in Ukraine’s
current conditions. Thus, the reflective func-
tion is manifested in society’s ability to assess
the legality of mobilization measures by cor-
relating them with the Constitution and cur-
rent legislation; in citizens’ attitudes toward
international sanctions against the aggressor,
which are perceived as confirmation of the legit-
imacy of the struggle for state sovereignty; as
well as in the understanding of the lawfulness
of restrictions during martial law, such as cur-
fews or limitations on freedom of movement,
which are recognized as lawful protective meas-
ures. At the same time, the cognitive function is
expressed in the acquisition of new knowledge
and the expansion of legal outlook: through
legal education received via media and online
platforms during evacuation, the registra-
tion of internally displaced person status, or
obtaining international aid; through the study
of the case law of the European Court of Human
Rights, which promotes a better understanding
of the principles of fair trial and human rights
protection; and through the dissemination
of knowledge about war crimes, when civic
organizations conduct training for journal-
ists and volunteers, explaining the differences
between the concepts of “terrorist act,” “geno-
cide,” and “war crime.”

Legal consciousness also performs a creative
function, which consists in the active and prac-
tical engagement of the individual with legal
reality. It is manifested in the ability to form new
legal ideals, concepts, and relations that become
embedded in the normative-value system of law.
This function is most clearly realized in the field
of law-making, since the legislative process not
only reflects social changes and adapts law to
the needs of society but also represents an active
manifestation of consciousness and value orien-
tations influencing the development of the legal
system (Cherkas, 2008).

The creative function of legal conscious-
ness has acquired particular significance after
2022. On the one hand, citizens are increasingly
involved in shaping legal ideals—from partic-
ipation in volunteer initiatives to influencing
legislative changes. On the other hand, public
authorities and legal professionals are compelled
to develop new approaches to the interpretation
and application of legal norms in order to ensure
their fairness, clarity, and effectiveness under
extraordinary conditions. This proves that legal
consciousness ceases to be a purely theoretical
phenomenon and becomes a real instrument
of modernization of legal life. A striking mani-
festation of the creative function of legal con-
sciousness was the adoption of new laws regard-
ing the status of military personnel and their
families. These changes were driven both by
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the demands of society and by the awareness
of the need for fair legal regulation of social
guarantees during wartime. At the same time,
civic organizations and human rights defenders
actively participated in drafting these initia-
tives, which illustrates the interaction between
social legal consciousness and state law-making.

The reflexive function of legal consciousness
consists in the individual’s exercise of intellec-
tual self-control and critical self-assessment
of their own legal behavior. It allows not only
the correlation of one’s actions with the require-
ments of the law but also the evaluation of their
conformity with moral and social values (Cher-
kas, 2008).

It should be noted that the reflexive func-
tion is one of the most important mechanisms
for forming a responsible legal culture. It is pre-
cisely through reflection that a person becomes
capable of realizing the consequences of their
decisions and correcting their behavior. After
2022, this function has become even more rel-
evant, since in wartime society faces daily
choices where law, morality, and justice inter-
act in complex and contradictory forms. For
example, a volunteer engaged in the distribu-
tion of humanitarian aid evaluates their actions
not only in terms of compliance with reporting
rules and legality but also from the standpoint
of justice: whether the aid truly reaches those
who need it most. Such self-assessment of one’s
activity is an expression of the reflexive func-
tion, which strengthens trust in social institu-
tions and upholds the rule of law even under
crisis conditions.

In general, legal consciousness performs
a regulatory function in the process of law
enforcement: it manifests itself in the resolution
of legal cases, the adoption of law-enforcement
acts, and the making of various types of concrete
legal decisions. In this context, professional
legal consciousness holds particular impor-
tance, as it ensures the proper level of legal eval-
uation and the adoption of balanced decisions
(Cherkas, 2008).

We consider the regulatory role of legal
consciousness to be central to the functioning
of the legal system, as it determines whether
laws will be applied fairly and consistently
or will instead be transformed into an instru-
ment of arbitrariness. The professional legal
consciousness of lawyers, judges, advocates,
and other legal practitioners carries out
a special mission—ensuring a balance between
the letter of the law and the principles of jus-
tice. After 2022, this function has acquired new
significance, since under martial law law
enforcement requires heightened responsibility
and attentiveness so as not to allow violations
of human rights under the pretext of security.
For instance, when a judge considers a case con-
cerning the liability of a person subject to mili-
tary duty for violating mobilization rules, he or

she must not only formally apply the statutory
norm but also take into account specific life cir-
cumstances (such as health status or family con-
ditions). Here, professional legal consciousness
assists in rendering a decision that is not only
lawful but also just, thereby preserving public
trust in the judiciary.

The evaluative function of legal conscious-
ness lies in the fact that any legal knowledge is
inevitably accompanied by an emotional atti-
tude towards it. Individuals or communities
assess the law, its principles, norms, and institu-
tions, as well as the behavior of subjects of legal
relations. The outcome of such evaluation is
the categorization of actions as lawful or unlaw-
ful. Particularly dangerous is unlawful behavior
on the part of officials or representatives of law
enforcement bodies, as it undermines the princi-
ple of legality (Cherkas, 2008).

In our view, the evaluative function is
of exceptional importance, since it shapes
either trust or distrust in law and state insti-
tutions. If people observe that legal norms
are applied fairly, this strengthens the rule
of law. Conversely, when officials themselves
violate the law, society begins to perceive law
as a mere formality, thereby eroding the legiti-
macy of authority. After 2022, society has paid
especially close attention to the actions of law
enforcement agencies in cases related to war
crimes or corruption. When citizens witness
the punishment of high-ranking officials who
abused their positions during wartime, this elic-
its positive evaluations and a sense of justice. By
contrast, impunity breeds profound disappoint-
ment and distrust toward the legal system.

According to M.Ye. Cherkas, the regula-
tory function of legal consciousness occupies
a leading place among others, for it determines
the framework and direction of human behav-
ior. It has a dual character: on the one hand, it
orients individuals toward certain actions by
stimulating lawful behavior; on the other, it sets
the boundaries of what is permissible, prohibit-
ing transgressions beyond those limits. Its main
social purpose lies in the ordering of social rela-
tions on the basis of law, enabling the reconcil-
iation of the interests of the individual, society,
and the state (Cherkas, 2008).

The regulatory function is the key to soci-
etal stability. It transforms law from a mere text
into a real guide to behavior. Particularly under
martial law, this function assumes even greater
significance: it helps maintain a balance between
individual rights and collective security. When
citizens perceive legal restrictions as fair and nec-
essary, this enhances trust in the state and in
legal order. This function was clearly manifested
in the introduction of curfew in Ukraine. The
majority of citizens voluntarily complied with
the restrictions, understanding that such meas-
ures did not unjustifiably limit their freedom but
instead served common security and protection
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against threats. This demonstrates how legal
consciousness facilitates the alignment of indi-
vidual behavior with the requirements of law
under extreme conditions.

4. Conclusions

In the contemporary context, legal conscious-
ness emerges as a key element of legal reality,
combining knowledge of law, evaluation of its
content, and readiness to act in accordance with
norms. The social transformations after 2022 have
endowed it with new meaning, reinforcing its
mobilizational and integrative potential.

The functions of legal consciousness mani-
fest themselves not only in the sphere of reflect-
ing and evaluating legal phenomena but also in
the capacity to shape behavioral models, stimu-
late civic engagement, and uphold the rule of law.
It becomes an instrument for harmonizing social

relations, establishing justice, and strengthening
trust in state institutions. In this sense, legal con-
sciousness serves as a mediator between law “on
paper” and its practical implementation, ensuring
the effective functioning of the legal system even
under crisis conditions.
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IIPABOCBIJIOMICTD B YKPATHI ITICJIS 2022 POKY: OHOBJIEHHS 3MICTY
TA HIIHHICHUX OPIEHTUPIB

Auorauis. Memoro poGotu € BusiBUTU 0cOOJIMBOCTI TparchHOpPMAIIil TIPABOCBIZOMOCT] YKPAiHCHKOTO
cycrinberBa Ticas 2022 poky, 30KpeMa 3MiHy ii 3MiCTY Ta IiHHICHUX OPIEHTUPIB Y KOHTEKCTi COIiabHO-
NPaBOBUX BUKJMKIB. Metoan. Meroanka Gasyerhest Ha BceGIYHOMY aHali3i Ta ysarajibHEHHI HAyKOBO-
TEOPETUYHUX JOCJI/PKEHb i3 TOAAIBIINM (DOPMYBAHHSM apryMEHTOBAHNX BUCHOBKIB i HPAKTMYHUX PEKO-
Menzalii. Pesyaomamu. Y po6oTi BIiepiie MokasaHo, 110 TPaBOCBiIOMICTh B Ykpaiti micas 2022 poky He
TPaHC(OPMYETHCS Y «<HOBY» (hOPMY, & 3a3HAE OHOBJICHHS IIIHHICHIX OPIEHTHPIB, HAOYBAIOYH KPH30BO-MO0i-
JizanifiHoro Ta iHTerpauniiiHoro xapakrepy. BusHaueno ii posb SK YMHHUKA 3MIilIHEHHS MPaBOBOI KYJIbTY-
PH, TPOM/ITHCHKOI aKTUBHOCTI Ta 3aXMCTy HPUHIIUIIB BEPXOBEHCTBA 1IpaBa B YMOBAX BOEHHUX BUKJIMKIB.
JocaiakeHns mokasaio, mo micas 2022 poky 1paBocBizoMicTb B Ykpaiti 36eperiia cBoi 6a3oBi CTPyKTYpHi
€eJIEMEHTH, aJie OHOBUJIA 1iHHICHI opienTrpu. BoHa Habysia MOGLI3aI[IIHOTO Ta iHTerpaiiiitHoro Xxapakrepy,
nocuaa (GyHKINT TPOMAISTHCHKOI aKTUBHOCTI, TIPABOBOI KYJIBTYPH Ta OPi€HTAIlii Ha BEPXOBEHCTBO IpaBa
i cripaBeuBicTh. Taki 3MiHU BUSABJISIOTBCS Y 3DOCTAHHI POJIi BOJIOHTEPCTBA, MyOJIiYHIX iHIIaTHB Ta -
POBUX IHCTPYMEHTIB y4acTi, [0 CHPUSIOTH 3MII[HEHHIO JIOBIPU /IO JIePKABHUX IHCTUTYIIIi 1 TiIBUIIEHHIO
1paBoBOi CTIiKOCTI cyciinbera. Boanouac nmpasocsigomicts aegani Ginbliine Bukonye (GyHKIIO aganTaiii
TIPaBOBOI CHCTEMHU /0 BOEHHUX BUKJWKIB i €BPOIHTETPAIlifHUX MPOIIECiB, CTAI0UN KIOYOBIM YHHHIKOM
MOJIepHI3allil IPABOMOPSIIKY Ta PO3BUTKY JEMOKPATUYHOI JlepKaBHOCTI. Bucnosku. 3pobieHo BUCHOBOK,
110 TTPABOCBIIOMICTh Y CyYaCHUX YMOBAX TTOCTAE SIK KITIOUOBUIT €JleMeHT TIPABOBOI JIHICHOCTI, 110 TIOETHYE
3HAHHS TIPO TPaBO, OIIHKY HOTO 3MICTy Ta TOTOBHICTH AiATH BiAmOBiAHO 10 HOpM. CorianpHi TpaHchopma-
wii micsrst 2022 poky Hajasu Tid HOBOTO 3MICTY, MiACKJIMBIIE MOOLII3AIIHIIA Ta IHTerPAIHHII OTEHILiAIL.
DyHKIT TPaBOCBIOMOCTI BUSBJISTIOTHCS He Jiniie y chepi BiToOpaskeHHs Ta OIiHIOBAHHST TPABOBUX SBHIIL,
a 1l y 3maTHOCTI (hOpMyBaT! MOJIETI TMOBEIiHKH, CTUMYJTIOBATH TPOMAJISTHCHKY aKTUBHICTD 1 MATPUMYBATH
BEPXOBEHCTBO TIpaBa. BoHA MepeTBOPIOETHCSA HA IHCTPYMEHT TapMOHI3allil CyCIHiJIbHUX BiZIHOCHH, YTBEP-
JUKEHHST CIIPaBe/IIMBOCTI Ta 3MIITHEHHS JIOBIPH 10 JIEPKABHUX IHCTUTYTIB. Y 1IbOMY CeHCi TPaBOCBiZIOMICTb
BHCTYTIAE TIOCEPEIHMKOM MiK TIPABOM «Ha TIATepi» Ta HOTO MPAKTUYHOTO PeasTi3atiicio, 3a6e3meqyioun ehek-
THBHE (PYHKIIOHYBaHH IPABOBOI CUCTEMH HABITh Y KPU30BHX 0OCTaBUHAX.
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THE DIGITAL SOCIETY AS ANEW CHALLENGE
FOR LEGAL REGULATION: A GENERAL
THEORETICAL ANALYSIS

Abstract. Purpose. The purpose of this article is to carry out a general theoretical analysis
of the digital society as a social phenomenon that transforms the structure, nature, and mechanisms
of legal regulation; to identify the main characteristics of the digital age that complicate traditional
legal approaches; and to substantiate the need to revise classical paradigms of legal understanding, nor-
mativity, and social control in the context of digital transformation. Results. The study theoretically
substantiates that the digital society creates a new social reality within which not only social relations
but also the very nature of normativity is being transformed. The digital age changes the sources, struc-
ture, and forms of social norms, which generates new challenges for the traditional legal system. It has
been established that the key characteristics of the digital society include the virtualization of legal
relations, decentralization of authority, algorithmization of decision-making, growth of informational
redundancy, and emergence of new forms of subjectivity. These factors disrupt established notions
of the legal subject, the boundaries of legal regulation, and sources of legitimacy. It has been shown
that the technological revolution acts as an independent factor in the transformation of social norms,
leading to the emergence of new (sometimes unconscious) normative structures that function beyond
the legal sphere. Particular attention is paid to the phenomenon of technical normativity, when behavio-
ral regulation is exercised through the architecture of digital platforms rather than through alegal norm
in the classical sense. It is substantiated that the emergence of new social risks—such as cyber threats,
manipulative algorithms, and automated decision-making—actualizes the need for flexible, adaptive,
and proactive legal responses. Conclusions. It is concluded that legal methodology requires renewal, in
particular a transition from a rigidly formal to an adaptive and situational approach to the regulation
of social processes. What becomes decisive here is not so much stability as the ability of law to function
effectively under conditions of change while maintaining the basic principles of justice, equality, free-
dom, and human dignity. In view of the foregoing, it is argued that understanding the transformation
of social norms under the influence of the technological revolution is an extremely relevant and neces-
sary task for modern legal science. This understanding has both theoretical and practical significance,
as it makes it possible to develop effective mechanisms of legal response to digital challenges while
preserving the humanistic essence of law as a social regulator.

Key words: digital society, legal regulation, social norm, flexibility of law, technological transfor-
mation, algorithmization, legal subjectivity in the digital age, virtualization of legal relations, digital
risks, normative legitimacy, technical regulation, law and technology, general theory of law.

1. Introduction

The digital transformation of society, encom-
passing all spheres of social life—from the economy
and public administration to education, health-
care, and everyday life—has led to the emergence
of qualitatively new forms of social interaction
that do not fit into classical schemes of legal reg-
ulation. In the digital era, the principles, mecha-
nisms, and instruments that have traditionally
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determined the effectiveness of law as a social
regulator undergo profound transformation. Law
proves to be insufficiently adapted to virtualized
legal relations, the transnational nature of digital
platforms, the technical normativity of program
code, and the phenomenon of algorithmized gov-
ernance.

Moreover, the digital society generates
a new typology of social risks—cyber threats,
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automated discrimination, and informational
manipulation—that cannot be effectively elim-
inated through traditional legal mechanisms.
This actualizes the need to rethink not only
the tools but also the fundamental categories
of legal regulation: normativity, legitimacy,
subjectivity, the boundaries of legal action,
and the relationship between the public
and the private in law.

Thus, there arises an urgent need for a gen-
eral theoretical analysis of the digital society as
a new environment of legal functioning capa-
ble of transforming the very paradigm of legal
understanding. The issue lies not only in adapt-
ing legislation to new technologies, but, more
deeply, in determining whether law retains its
regulatory capacity in a constantly changing
technological reality, and what transformations
are necessary to ensure this capacity.

It should be noted that most research
devoted to digital transformations focuses pri-
marily on particular sectoral aspects (infor-
mation law, personal data protection, Al
regulation), while a systematic elaboration
of the general theoretical foundations of legal
adaptation to the digital environment remains
fragmentary.

The relationship between technical nor-
mativity and legal legitimacy, the balance
between private and public forms of regulation
in the digital space, and the limits of legal flex-
ibility without the loss of its value core remain
insufficiently elucidated. Despite significant
theoretical developments, the issue of the dig-
ital society as a systemic challenge for legal reg-
ulation requires further comprehension within
the framework of the general theory of law,
which determines the relevance of this research.

2. The Digital Society as a Phenomenon
of Modern Civilization

It is worth starting with the fact that one
of the key phenomena of modern civilization is
the formation of a digital society—a new social
order that develops on the basis of information
and communication technologies, the digital econ-
omy, artificial intelligence, and global communica-
tion networks. This type of society is not merely
a technological superstructure over the industrial
or post-industrial formation; it possesses its own
logic of social existence, legal regulation, value
system, and structure of power relations.

Thus, the digital society represents a social
formation in which digital technologies, data,
and network algorithms play a central role in
production, communication, governance, edu-
cation, security, and everyday life. As the Ger-
man philosopher Jiirgen Habermas emphasizes,
“in the new reality, digital platforms transform
not only communication but also the very insti-
tutions of legitimacy” (Habermas, 1991).
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Manuel Castells, one of the most prominent
researchers of this phenomenon, introduced
the concept of the network society, in which
the main form of social organization consists
of dynamic communication links functioning
through information technologies. He notes
that “in the network society, power relations are
increasingly defined not by institutions, but by
the ability to control information flows” (Cas-
tells, 2004).

According to Ukrainian scholar V. P. Kol-
pakov, the digital society is “a qualitatively new
stage in the development of social organization,
characterized by the dominance of virtual inter-
actions, decentralization of power functions,
the emergence of new forms of legal subjectiv-
ity, and the blurring of the boundaries of legal
regulation” (Kolpakov, 2020).

Max Weber pointed out that in the mod-
ern world, bureaucratic rationality is gradually
being replaced by algorithmic rationality, where
decisions are made not by human subjects but
by data-driven systems, giving rise to the phe-
nomenon of anonymous governance (Weber,
2014).

It should be noted that the digital society,
which today appears as the defining form of con-
temporary social organization, is distinguished
by a number of features that directly affect
the sphere of legal regulation. First and fore-
most, this concerns an unprecedented level
of informational saturation—the so-called infor-
mation redundancy—which generates the hyper-
dynamics of social processes and creates new
challenges for the legal system built on the tex-
tual stability of norms.

Legal instruments designed for relatively
slow changes in social relations turn out to be
unprepared for the regulation of situations that
evolve in real time. This informational dyna-
mism is closely connected with the processes
of wvirtualization, which encompass not only
communication but also legal relations them-
selves. Most social transactions now occur
within a digital environment, which compli-
cates the clear definition of spatial and subjec-
tive boundaries of legal interaction.

In this regard, the problem of identification
becomes increasingly relevant, since a legal sub-
ject often exists only as a digital entity—a virtual
identity, a digital profile, or a software agent
whose actions may produce legal consequences.

Significant transformation also occurs
within the very structure of regulatory author-
ity. In the digital society, law is no longer
the sole or even necessarily the primary mecha-
nism of social ordering. Its place is partly taken
by the architectures of program code, technical
standards, and corporate terms of service (Tale-
bayeva, 2021). This phenomenon, as formu-
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lated by Lawrence Lessig, demonstrates that
the behavior of millions of users may be deter-
mined not by parliamentary laws, but by the ser-
vice conditions written by software develop-
ers. Thus, regulation acquires a technocratic
and apolitical character, which in turn gives rise
to new challenges of legitimacy and responsibil-
ity (Lessig, 1999).

Special attention should be paid to the algo-
rithmization of decision-making processes. Auto-
mated systems increasingly influence resource
allocation, content moderation, the provision
of administrative services, and even judicial
decision-making. Algorithms trained on vast
datasets often conflict with the principles
of transparency, accountability, and the right to
appeal. In legal discourse, this raises discussions
on the need to develop legal regimes for algo-
rithmic liability, digital ethics, and control over
artificial intelligence.

Another systemic feature of the digital
society is its umequal accessibility. Despite
the widespread notion of the democratization
of information, in practice, digital transforma-
tion creates new forms of inequality—between
those who possess the technical, financial,
and cognitive resources for full access to dig-
ital services and those who remain outside
the digital environment. This inequality also
has a legal dimension: from limited access to
justice and administrative services to discrimi-
nation based on algorithmic models.

Thus, the digital society emerges as a mul-
tidimensional, non-linear social formation in
which not only the modes of interaction but
also the very logic of regulation are changing
(Cohen, 2019). For law to retain its ability to
perform its classical functions effectively, it
must adapt to a new reality in which norms
compete with code, subjectivity extends beyond
natural persons, and jurisdictions are blurred by
global networks.

One of the key sociogenic factors deter-
mining the dynamics of modern social develop-
ment is the technological revolution—a complex,
multi-level process involving the introduc-
tion of digital, informational, biotechnologi-
cal, and cognitive innovations that radically
alter not only the tools of human activity but
also the very foundations of social interaction.
This process involves not only the modification
of the technical environment but also a pro-
found re-evaluation of norms, values, expecta-
tions, and regulatory mechanisms in society—
transforming what social science refers to as
the normative system.

Attention should be drawn to the fact that
the technological revolution, conventionally
referred to as the Fourth Industrial Revolution
(according to Klaus Schwab), has a multidimen-

sional impact on the structure of social norms.
First, it determines the blurring of traditional
boundaries between public and private, physical
and virtual, natural and techno-artificial, which
makes it impossible to preserve classical normative
constructions in their original form. What once
belonged to the intimate sphere of the individual
has now become public due to the widespread use
of social networks, digital identification systems,
biometric platforms, and surveillance technolo-
gies. This gives rise to a crisis of privacy as a fun-
damental social reference point, and consequently,
a transformation of the corresponding legal norms
(Schwab, 2017).

Technological innovations are trans-
forming the mechanisms of legitimizing
social norms, diminishing the role of tradi-
tional culture, authoritative institutions,
and social experience. In the digital environ-
ment, an increasing number of decisions are
made not by humans but by algorithms trained
on vast datasets, independent of ethical or nor-
mative context. Algorithmic models such as
automated user rating systems, online content
moderation, or employee monitoring based on
big data emerge as new sources of normative
influence that, however, do not undergo clas-
sical procedures of public deliberation, legal
review, or democratic approval.

As Shoshana Zuboff emphasizes, this gives
rise to the phenomenon of “anonymous nor-
mative control,” implemented through engi-
neering means rather than through the legal
system. The technological revolution thus con-
tributes to the complication and hyper-person-
alization of normative expectations, which
are becoming increasingly contextual, variable,
and dependent on specific digital environments.
In a space where users interact through dozens
of platforms—each with its own terms, poli-
cies, algorithms, and rules of conduct—univer-
sal social norms lose their authority in favor
of fragmented, dynamic, and often invisible
structures of regulation (Zuboff, 2020).

As Stanislav Dvornichenko notes, this leads
to the gradual degradation of traditional insti-
tutions of socialization—the family, school,
and legal culture—which are unable to keep pace
with the rate of digital transformation (Dvor-
nichenko, 2021).

It is also essential to emphasize that
the technological revolution changes the very
nature of the social norm, replacing it with
a technical or behavioral one—i.e., a norm that
is not the result of normative agreement but is
determined by the functioning of software code
or interface design. An example of this can be
found in digital restrictions (e.g., prohibition
of copying), which are implemented not through
sanctions but through architectural blocking
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of actions, or in behavioral patterns shaped
by interface design. All this requires a profound
reconsideration of the concept of the norm
in legal theory: it is no longer merely a textual
product but acquires functional, procedural,
and programmatic forms.

Thus, the technological revolution is not
only a factor of progress but also a fundamen-
tal challenge for law, as it transforms the very
foundation upon which social norms, behavio-
ral expectations, and institutions of legitimacy
are formed. In this context, the legal system
must either adapt to new forms of normativ-
ity or lose its ability to effectively perform its
social functions. This places before legal theory
the task not only of responding to technological
transformations but also of initiating an inter-
disciplinary reflection on what law should be
in conditions where the social norm arises not as
aresult of collective agreement but as a product
of engineering logic (Celeste, 2024).

3. Features of the Formation of the Digital
Society

The formation of a digital society is
accompanied not only by innovative achieve-
ments and technological progress but also by
the emergence of qualitatively new social risks
that require a rethinking of traditional mecha-
nisms of legal response. These risks are multi-
dimensional in nature, as they arise not only in
the sphere of security but also in the domains
of privacy, autonomy, democratic governance,
ethical regulation, and transhumanist perspec-
tives. Their nature cannot be reduced to clas-
sical threats typical of industrial society, since
they are hybrid, non-classical, and potential,
which fundamentally complicates their legal
conceptualization.

In scholarly discourse, this phenomenon
is described through the concept of the “risk
society” proposed by Ulrich Beck, who empha-
sized that under post-industrial development,
the main problem is no longer the distribution
of benefits but the distribution of dangers. In
the digital age, this assertion acquires new depth:
modern technologies generate existentially
unpredictable consequences that are difficult
to foresee at the stage of innovation implemen-
tation, yet they already transform the structure
of legal risk. These include algorithmic errors in
the sphere of justice, unauthorized collection
and use of biometric data, abuse of artificial
intelligence, cybersecurity threats, and manip-
ulation of public opinion through automated
information campaigns (Beck, 1992).

These risks are further complicated by
the transnational nature of the digital envi-
ronment, which causes the erosion of traditional
mechanisms of legal jurisdiction. A situation
arises when an act or omission that generates
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a risk occurs in a technical environment that
does not coincide with the physical space of law
enforcement. Therefore, classical legal catego-
ries such as territory, state affiliation, and subject
of jurisdiction lose their effectiveness as tools for
identifying legal responsibility.

Under conditions of uncertainty and rapid
technological change, the problem of flexi-
bility of law becomes increasingly relevant.
Flexibility, in this context, is not synonymous
with chaos or the absence of regulation, but
rather a manifestation of the adaptive poten-
tial of the legal system in response to new
types of social dynamics. Modern legal science
speaks of a transition from rigid normativity to
contour-based, open, and risk-oriented regu-
lation, which allows for consideration not only
of existing legal violations but also of poten-
tially dangerous behavioral patterns.

A telling example in this context is the devel-
opment of instruments such as international
ethical codes for AI developers, European
Commission guidelines on platform economy
regulation, and UNESCO recommendations on
digital literacy and data protection. Although
these documents do not possess binding legal
force, they serve as preventive regulators, ena-
bling the formation of normative benchmarks in
areas where the legislative framework is absent
or developing too slowly (Bauman, 2000).

The danger of technological risk also lies in
its “silent” and “distributed” nature, meaning
that it manifests itself neither immediately nor
in a specific location. For instance, the influ-
ence of digital systems on decision-making bias
becomes apparent only after the mass deploy-
ment of algorithms trained on heterogeneous
data—or only after millions of users have become
victims of automated discrimination (Graber,
2021). This makes classical forms of legal pro-
tection based on ex post response impossible
and instead requires the institutionalization
of preventive thinking within the legal system.

Another form of flexible legal response is
the concept of regulatory sandboxes, which
provide experimental legal regimes for new tech-
nologies to test their compatibility with funda-
mental rights and public interests without com-
promising normative stability. Such approaches
are already applied in the spheres of financial
technologies, telemedicine, and digital iden-
tification in several jurisdictions, including
the United Kingdom, Singapore, and Estonia.

Thus, the new social risks generated by dig-
ital transformation represent a challenge not
only for positive law but also for its theoretical
and methodological foundations. In order to
remain an effective social regulator, law must not
only respond to existing threats but also antic-
ipate possible scenarios of their realization,
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forming a multilevel, flexible, and proactive
system of legal response (Baranov, Kostenko,
Dubniak, 2023). The new role of the general
theory of law therefore lies in its capacity to act
not as a retrospective commentator on legal deci-
sions but as a proactive intellectual mechanism
capable of anticipating and shaping the norma-
tive horizon of the technological future.

In our view, the technological revolution
acts simultaneously as a catalyst for social pro-
gress and as a source of profound normative
imbalances that cannot be ignored in modern
legal discourse. Its impact on the transformation
of social norms is undeniable and multidimen-
sional; however, the assessment of this impact
must be comprehensive, taking into account not
only the innovative advantages but also the sys-
temic risks arising from digital transformation.

The unquestionably positive aspects
include the enhancement of communicative
accessibility, mobility of social interaction,
and transparency of many public governance
processes. Digitalization enables the rapid
formation and dissemination of normative
orientations, promotes greater citizen par-
ticipation in the development of social rules
(particularly through mechanisms of e-democ-
racy), and allows for the creation of new types
of social norms—flexible, situational, and con-
textualized (Frytskyi, 2021). In this sense, tech-
nology opens the prospect of decentralized,
horizontal normativity that may better corre-
spond to the complexity of postmodern society.

At the same time, the negative aspects
of technological influence on social norms are
no less significant. First of all, there is the threat
of norm creation without the participation
of human will, through program code, algorithms,
and the architecture of digital platforms. This
means that norms are increasingly established not
as a result of collective consensus or legal proce-
dure but through technical decisions made by
private companies that are not accountable to
society. Such transformation threatens the loss
of democratic control over processes of social
regulation (Baranov, Kostenko, Dubniak, 2023).
Moreover, the fragmentation of the norma-
tive field, inequality of access to information,
and potential for manipulation through digital
environments indicate that the technological rev-
olution not only generates new forms of normativ-
ity but also undermines the authority of tradi-
tional norms, including moral and legal ones.

4. Conclusions

In our view, one of the key tasks of modern
legal theory is to search for such models of legal
response that will make it possible to reconcile
the dynamics of technological development
with the principles of normative legitimacy.
The goal is not to stop or slow down innovation,

but rather to embed mechanisms of ethical,
legal, and public accountability into the tech-
nological environment (Bauman, 2000). This
presupposes the development of normative
models for software code, the creation of con-
ditions for transparent and controllable algo-
rithmic functioning, and the strengthening
of public participation in digital norm-making.

Furthermore, we believe that legal meth-
odology itself requires renewal. It is necessary
to move from a rigidly formal to an adaptive
and situational approach in regulating social
processes. What should be decisive here is not
stability per se, but the ability of law to act
effectively under conditions of change, while
ensuring the core principles of justice, equality,
freedom, and human dignity.

In light of the above, we conclude that
understanding the transformation of social
norms under the influence of the technologi-
cal revolution is an extremely relevant and nec-
essary task for contemporary legal science. It
has not only theoretical but also practical signif-
icance, as it allows for the development of effec-
tive mechanisms of legal response to digital
challenges while preserving the humanistic
essence of law as a social regulator.
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IINOPOBE CYCIILIBCTBO K HOBUI1 BUKJIUK JIJISI [IPABOBOI
PETYJIAIIL: 3ATAJIbBHOTEOPETUYHUIA AHAJII3

Anoranis. Memoro 11i€i cTaTTi € 3/1ilICHEHHS 3ara/IbHOTEOPETUYHOTO aHATI3Y TIM(POBOTO CYCHIJIbCTBA
SK COLIATLHOTO (heHOMEHY, 1110 TPaHC(HOPMYE CTPYKTYPY, IPUPOJLY Ta MEXaHi3MHU IIPABOBOTO PEryJIIOBAHHS;
BUSIBJIEHHsT OCHOBHWX XapaKTEPHCTHK IM(MPOBOI 00U, AKi YCKIAAHIOOTh TPAIHIIHI TOPHANYHI T AXO/H;
a TakoK OOIPYHTYBaHHs OTpeOH Y Mepervisiii KIACUIHUX MAapajirM [PaBOPO3YMIHHS, HOPMATUBHOCTI
Ta COIIAJIbHOTO KOHTPOJIIO B yMOBaxX 1iudpoBoi Tpanchopmaitii. Pe3yavmamu. Y pe3ysbrati pOBEIEHOr0
JIOCIIJUKEHHST GYII0 TEOPETHYHO 00IPYHTOBAHO, 10 1((POBE CYCIIILCTBO (hOPMYE HOBY COIAIBHY Peasib-
HICTB, Y MeXKax SIKOI BiIOYBA€Thest TpaHcOpMallist He JIMIe COIla/IbHUX BIZIHOCHH, a I caMOi TIPUPOAH
nopmarusnocti. [ludposa eroxa 3miHIoE /pKepesa, CTPYKTYPY Ta (hOPMU COIHATLHUX HOPM, 1110 3yMOBJIIOE
TI0SIBY HOBUX BUKJIUKIB JIJIST TPAAUIIIHHOI TIPABOBOI CHUCTEMH. 3’sICOBAHO, MO KIIOYOBUMHU XapaKTePUCTHU-
Kamu 1(POBOTo CYCIIBCTBA € BipTYasi3allist TPaBOBIZIHOCHH, JIEIEHTPATI3allis BJIJHUX MOBHOBAYKEHD,
AJITOPUTMI3Allisl YIIPABIiHCHKUX PillleHb, 3POCTAHHs iH(DOPMAIIHHOT HA/IUIITKOBOCTI TA BAHUKHEHHS HOBUX
dhopwm cy6’exrrOCTI. 11i YMHHUKY TOPYIIYIOTH CTaJI YABJIEHHS 1IPo cy0'€KTa paBa, MEKi IIPaBOBOTO PEryJIo-
BaHH4 Ta JuKepeJa jerituMHocTi. [lokasaHo, 110 TeXHOIOTIYHA PEBOJTIONIS BUCTYIIAE CAMOCTIHHIM (haKTo-
pom TpanchopMaliii COIiaIbHUX HOPM, 3yMOBJIIOIOUH MOSBY HOBUX (iHOJIi HEYCBiZIOMJIEHNX ) HOPMATUBHUX
CTPYKTYP, SAKi (PYHKIIOHYIOTH 11032 MekaMu opuarndtol cdepu. OcobmBy yBary npuiieHo heHoMeHy
TEXHIYHOI HOPMATUBHOCTI KOJIM PETYJISALs MOBEAIHKU BiOYBAETHCS Uepes apXiTeKTypy HU(pPOBKX ILIAT-
opm, a He yepes IPABOBY HOPMY B KJaciYHOMY ceHcl. OGrpyHTOBAHO, [0 BAHMKHEHHS HOBUX CYCIIIbHUX
PUBHKIB TakuX sIK Kibepsarposu, MaHiMy IsITUBHI aJlrOPMTMH, aBTOMATU30BaHI PillleHHsI akTyasisye Heo0-
XIHICTD THYYKOTO, 3/[alTHBHOTO, BUTIEPE/KAILHOTO IIPABOBOTO pearyBamist. Bucnosxu. 3pobieHo BicHoO-
BOK, 1110 OTPeOY€E OHOBJIEHHSI IPABOBA METOJIOJIOTIS], @ caMe HeoOXIiHO mepeiiTi Bijl JKOPCTKO-PopMasb-
HOTO /10 aIaNTHBHO-CUTYAIIIITHOTO Mi/IXO/y B PETyJIIOBaHHI COIiaTbHIX MPOIieciB. BusHavaibHOO TYT € He
CTIIBKH CTAOLIBHICTD, CKIIbKY 3AaTHICTD MpaBa e(heKTHBHO AisTH B YMOBAX 3MiH, 3a0€31€4yI0UH MPH [HOMY
6a30Bi TPUHIMIIN: CHIPABEAIUBICTD, PIBHICTD, CBOOOMLY i TiHICTH 0COOM. 3 OIJIsA/y Ha BUKJIaAeHe, BBAKAEMO,
10 OCMUCTIEHHST TpaHchOpMaIlii COTiaTbHUX HOPM TIi/l BIUTUBOM TEXHOJIOTIYHOI PEBOJIONI] € Ha3BIYAl-
HO aKTYaJIbHUM i TIOTPIOHUM 3aBIAHHSIM JUIsI Cy4acHOI mpaBoBoi Hayku. BoHO Mae He Jiuilie TEOpeTUUHe,
a il IPUKJIaJIHe 3HAYEHHS, aJlKe 03BOJISIE PO3POOUTH eheKTHBHI MEXaHi3MI IPaBOBOI BIAOBII Ha 1{POBI
BUKJIMKH, He BTPaYaiouy IIp1 IIbOMY TYMaHICTUYHY CYTHICTD IIpaBa SIK COIaILHOTO PETYIATOPA.

KoouoBi cioBa: 1midpose CycIiJbCTBO, IPABOBE PETyJIIOBaHHS, COIiaJibHa HOPMa, THYUKIiCTh Ipa-
Ba, TEXHOJIOTIYHA TpaHChOpMAIlis, aIropuTMizallis, MpaBocyd’eKTHICTD Y IM(BPOBY €I0XY, BipTyasrisarlis
TIPaBOBIHOCHH, TIM(POBI PU3UKHN, HOPMATUBHA JETITIMAIlis, TEXHIUHE PeTYII0BAHHS, TPaBO i TeXHOJIOTI],
3arajibHa Teopis mpasa.
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THE LEGAL NORM AS A FUNDAMENTAL ELEMENT
OF THE MECHANISMS FOR ESTABLISHING
THE RULE-OF-LAW STATE

Abstract. Purpose. The purpose of this study is a comprehensive examination of the legal norm as
a fundamental element of the mechanisms for establishing the rule-of-law state, to clarify its essence,
characteristics, and functions, as well as to determine its role in ensuring the rule of law, stability of legal
order, and the realization of human rights and freedoms. Research methods. The research methodology
is based on the application of dialectical, systemic, formal-legal, and comparative-legal methods, which
made it possible to comprehensively reveal the essence of the legal norm, its characteristics, and functions.
The generalization of scholarly approaches ensured the formation of a holistic understanding of the role
of the legal norm in the mechanisms of establishing a rule-of-law state. Results. The study established
that the legal norm is a fundamental element of the legal system that ensures the regulation of social
relations. It has been proven that its features (universality, formal definiteness, impersonality, systemic
nature) directly determine its main functions — regulatory, protective, unifying, stabilizing, educational,
integrative, modeling, and organizational. It was found that the effectiveness of a legal norm depends
not only on state coercion but also on the level of legal culture and legal consciousness of society. It was
emphasized that the legal norm serves as a key link between the abstract values of law and the concrete
behavior of subjects, ensuring the integrity of the legal order and the functioning of the institutions
of the rule-of-law state. Conclusions. It is concluded that a legal norm is not merely a formally established
rule of conduct but also a kind of “code of social life” that reflects the balance between rights and duties,
freedom and responsibility. It ensures the ordering of social relations, creates conditions for predictability
and stability, while simultaneously serving as a carrier of fundamental values — justice, equality,
and respect for human dignity. Its multifunctionality allows law to be not merely a system of norms but
a living mechanism integrating various spheres of social life into a unified whole. Precisely due to the legal
norm, the principle of the rule of law acquires real content, while the rule-of-law state obtains practical
instruments for its consolidation.

Key words: legal norm, rule-of-law state, rule of law, functions of legal norms, legal regulation, legal
consciousness, legal culture, legal liability, mechanism of statehood under the rule of law.

1. Introduction

The construction of a rule-of-law state
is a strategic goal of modern Ukraine. This
process involves not only the enshrinement
of the fundamental principles of a demo-
cratic system in the Constitution and laws
but also their real implementation in social
relations. The central instrument of this pro-
cess is the legal norm — the primary basis
of the entire legal system, which defines
the scope of permissible and obligatory behav-
ior, ensures the balance between the state
and the citizen, and serves as a means of guar-
anteeing individual rights and freedoms. The
effectiveness and efficiency of legal norms

©T. Dziubak, 2024

serve as the measure of the level of rule-of-law
development.

The issue of the legal norm as a fundamental
element of the legal system has been widely cov-
ered in the works of Ukrainian scholars. Signifi-
cant contributions have been made by M.I. Kozi-
ubra, M.V. Tsvik, N.V. Pylhun, M.O. Hryhorenko,
among others, who defined the legal norm as
the fundamental “cell” of legal order and a key
structural element of law. At the same time, fur-
ther in-depth analysis is required of the functional
purpose of legal norms, their capacity to ensure
the regulation of social relations, and their role as
a basic mechanism in the establishment of a rule-
of-law state.
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2. The Legal Norm as an Element
of the Legal System

A legal norm is the primary unit of the legal
system that establishes the rightsand obligations
of subjects, determines permissible and prohib-
ited forms of conduct. It ensures the regula-
tion of social relations and creates the prereq-
uisites for the functioning of the institutions
of the rule-of-law state. It is precisely through
the legal norm that the principle of the rule
of law acquires real meaning.

A legal norm is a universally binding
rule of conduct established or sanctioned by
the state, which defines the scope of permissi-
ble and obligatory behavior of legal subjects.
M.V. Tsvik interpreted “legal norms” as socially
conditioned rules of conduct aimed at regulat-
ing social relations, which are established or
sanctioned by the state and ensured not only by
the consciousness of subjects and educational
work but also by the possibility of applying
state coercion in the event of their violation
(Tsvik, 2016).

According to M.I. Koziubra, legal norms are
fundamental, initial components of the entire
legal system. They are designed to regulate
social relations, establish models of lawful con-
duct, determine the legal consequences of their
violation (typical norms), or contribute to such
establishment and clarification (specialized
norms). At the same time, each norm has its
own forms of external expression. More broadly,
the scholar defined a legal norm as a univer-
sally binding rule recorded in the sources of law
and reproduced in the practical activity of sub-
jects, which sets the standard of permitted or
obligatory behavior and prescribes legal conse-
quences for its non-compliance. Its effectiveness
and validity, in Koziubra’s view, are guaranteed
by the state (Koziubra, 2015).

Therefore, scholarly thought reveals a uni-
fied idea: the legal norm is a fundamental, inte-
gral element of the legal system, reflecting its
essence and principal characteristic — norma-
tivity. It is the link through which law is real-
ized in social relations, ensuring their regula-
tion and predictability. In this context, the legal
norm not only prescribes a model of lawful con-
duct but also performs an important integrative
function, uniting the ideas of justice, the legal
consciousness of citizens, and mechanisms
of state coercion.

The legal norm is the normative founda-
tion of legal regulation and possesses a number
of general and special features that determine
its place in the legal system. It serves as a form
of enshrining rights and obligations: a right
reflects the possibility of certain conduct, while
an obligation signifies the necessity of perform-
ing or refraining from certain actions. As a uni-
versally binding rule of conduct and an author-
itative prescription of the state, the legal norm
obliges every citizen to comply with established
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requirements and to be guided by them in their
activity. Its universal nature lies in the fact
that it does not apply only to a specific case but
extends to typical social relations, systematiz-
ing and generalizing them. An important feature
is formal definiteness, since the legal norm is
enshrined in normative legal acts, has a written
form and official certainty, establishes the rights
and obligations of participants in social rela-
tions, and prescribes legal liability for their vio-
lation (Pylhun, Hryhorenko, 2022).

In addition, legal norms are character-
ized by special features. They possess systemic
nature, being coordinated with one another
and structured hierarchically with institutions
and branches of law; a representative-binding
character, as they grant rights to some subjects
while imposing obligations on others; microsys-
temic structure, since they consist of a hypothe-
sis, disposition, and sanction, thus forming their
own internal mechanism; impersonality, as they
are addressed not to a specific individual but to
an indefinite circle of subjects, setting general
standards of behavior; and the authoritative
expression of the state, which sanctions, protects,
and ensures their implementation, applying coer-
cive measures when necessary (Tsvik, 2016).

The functions of legal norms directly derive
from their general and special features, which
determine the essence and place of norms in
the legal system. First and foremost, since
a legal norm enshrines rights and obligations
(Tsvik, 2016), it performs a regulatory func-
tion — it structures social relations, defines
standards of permissible and obligatory behav-
ior, and ensures the ability to predict the actions
of other subjects. Through this function, legal
order is established, within which citizens,
organizations, and state bodies act according to
clearly defined rules. The regulatory function
promotes social stability, as it allows for avoid-
ing chaos in interactions among participants
in legal relations, ensuring their coherence
and predictability. It is a crucial condition for
the realization of the principle of the rule of law,
since it is through legal norms that abstract val-
ues are transformed into concrete rules of con-
duct, guaranteeing a balance between rights
and obligations, and between the interests
of the individual, society, and the state.

The universal nature of the norm, which
extends to typical situations (Tsvik, 2016),
determines its unifying function, as it general-
izes diverse social interactions and establishes
uniform rules for all. Through this function,
law ensures the unity of the legal space, form-
ing common standards of conduct regardless
of social status, profession, or group affiliation.
The unifying function is of key importance for
maintaining societal stability, as it prevents
legal chaos, guarantees equality of all before
the law, and strengthens the principle of legal
certainty. In modern conditions, it also serves
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as a safeguard for the harmonization of national
law with international standards, which is par-
ticularly significant for Ukraine in the context
of European integration processes.

3. Sanctions for Violations of Legal Norms

The formal definiteness of a legal norm
(Tsvik, 2016), enshrined in normative legal
acts, underscores its stabilizing function, which
lies in creating predictability of legal regulation
and ensuring legal certainty. It is precisely due to
the stabilizing function that citizens and organ-
izations are able to navigate within the legal
environment, foresee the consequences of their
actions, and build long-term social and eco-
nomic strategies. This function also contributes
to strengthening trust in the state and its legal
system, since the predictability and consistency
of legal norms serve as a guarantee of legal order
and social cohesion.

At the same time, the existence of legal
liability for violations of norms realizes their
protective function (Tsvik, 2016), as the state
guarantees compliance with established rules
through the possibility of applying sanc-
tions. Its essence lies not only in punishing
the offender but also in preventing unlawful
behavior, ensuring the restoration of violated
rights and interests, and reinforcing trust in
legal order. The protective function has both
preventive and restorative character: on the one
hand, the threat of punishment stimulates com-
pliance with legality; on the other, it allows for
the restoration of justice and compensation for
damages. Under modern conditions, it serves
as a key instrument for ensuring the stability
of social relations and supporting the principle
of the rule of law.

In addition to the regulatory and protec-
tive functions, the educational function of legal
norms also plays a significant role. It consists
in shaping citizens’ legal culture, respect for
the law, and awareness of personal responsi-
bility for one’s actions. Legal norms not only
establish rules of conduct but also, through
a system of incentives, prohibitions, and sanc-
tions, cultivate in society the notions of justice,
equality, and freedom. In this way, they fos-
ter the development of an internal conviction
regarding the necessity of compliance with
the law not merely out of fear of punishment but
as the result of a conscious social need.

The educational function manifests itself
in daily practice — from participation in elec-
tions to observing traffic regulations. It enables
citizens to perceive themselves as active bear-
ers of legal culture and cultivates a responsible
attitude toward the state and other members
of society.

The special features of legal norms also
reveal their functional potential. The systemic
character of norms (Tsvik, 2016; Pylhun, Hry-
horenko, 2022) contributes to the realiza-
tion of their integrative function, since they

operate in correlation with legal institutions
and branches, forming a unified legal system.
Through the integrative function, individual
legal norms are harmonized with one another,
which ensures the internal unity and coher-
ence of legal order. It prevents contradictions
in legal regulation, promotes the harmonization
of national legislation with international stand-
ards and European law. In this sense, the inte-
grative function is crucial for the development
of a rule-of-law state, as it guarantees coher-
ence in the actions of different branches of gov-
ernment, stability of the legal environment,
and effectiveness of law enforcement practice.

The  representative-binding  character
of legal norms (Tsvik, 2016; Pylhun, Hry-
horenko, 2022) reveals their guaranteeing
function, since legal norms balance the inter-
ests of different subjects by granting rights to
some while imposing obligations on others. This
establishes a mechanism of social equilibrium,
whereby the exercise of the rights of some indi-
viduals is possible only if others fulfill their obli-
gations. The guaranteeing function thus serves
as a kind of “bridge” between right and duty,
ensuring a fair distribution of legal opportuni-
ties within society.

It manifests itself across a wide range
of spheres: in labor relations (the right
of an employee to remuneration corresponds to
the employer’s obligation to provide it); in prop-
erty relations (the right of an owner to possess
and use property is accompanied by the obliga-
tion of others to refrain from its infringement);
and in public law (the right of citizens to par-
ticipate in elections is linked to the obligation
of the state to organize a fair and transparent
electoral process).

The microsystemic structure of legal
norms (the presence of hypothesis, dispo-
sition, and sanction) (Tsvik, 2016; Pylhun,
Hryhorenko, 2022) demonstrates their mod-
eling function, as it clearly defines the condi-
tions of application, the options of conduct,
and the consequences of non-compliance. In
this respect, alegal norm acts as a kind of “model
of behavior” that sets the boundaries of what
is permitted and obligatory, prevents chaos in
social relations, and shapes predictable scenar-
ios of development.

The modeling function enables legal sub-
jects to foresee in advance which actions are
permissible and which will lead to legal liability.
It also creates the conditions for the unification
of law enforcement practice, since identical
hypotheses, dispositions, and sanctions apply
in similar situations. In this sense, a legal norm
becomes not only a means of regulating conduct
but also an instrument for predicting legal con-
sequences, which is of particular importance in
conditions of political and social instability.

Moreover, the impersonality of legal norms
ensures their universal function, since they reg-
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ulate the conduct not of specific individuals but
of a broad range of subjects in diverse life sit-
uations. Finally, their authoritative expression
reflects their organizational function, which
guarantees the close connection of norms with
the state and confers binding force upon them.
The organizational function is manifested in
the fact that legal norms serve as an instru-
ment for structuring the activities of both state
authorities and civil society, creating a system
of coordinates within which the entire legal
orderoperates. It also presupposes the possibility
of applying state coercion in cases of violations
of norms, thereby strengthening the stability
of legal regulation and ensuring the effective-
ness of the legal system as a whole (Tsvik, 2016;
Pylhun, Hryhorenko, 2022).

4. Conclusions

Summing up, the rule of law is not merely
a formally established rule of conduct but a kind
of “code of social life” that reflects the bal-
ance between rights and obligations, freedom
and responsibility. It ensures the ordering
of social relations, creates conditions for pre-

dictability and stability, and at the same time
serves as a conduit for fundamental values—jus-
tice, equality, and respect for human dignity.

Its multifunctional nature allows law to
operate not only as a system of norms but as
a living mechanism that integrates various
spheres of social life into a coherent whole. It is
precisely through the legal norm that the prin-
ciple of the rule of law acquires real substance
and the legal state obtains practical instruments
for its consolidation.
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HOPMA IIPABA SIK BA30BUI EJIEMEHT MEXAHI3MIB ®OPMYBAHHS
ITPABOBOI JEP;KABI

Anortauisg. Memoro po6oTu € Bcebiune T0CiIFKEHHsT HOPMIE IpaBa stk 6a30BOT0 eJleMeHTa MeXaHi3MiB
(hopmyBaHHS PABOBOI Jiep:KaBH, 3'ICYBaHHS ii CYTHOCTI, O3HAK i (DYHKILii1, a TAKOK BUBHAYEHHS i1 PO
y 3abe3redeHH] BEPXOBEHCTBA 1PaBa, cTablIbHOCTI MPABOMOPSIIKY Ta peasisailii mpas i cBOOO JOMHM.
Memoouxa jocnizkerHst 6azyeThCsl Ha 3aCTOCYBAHHI JIaJIEKTUYHOTO, CUCTEMHOTO, (DOPMaIbHO-0PU/LIY-
HOTO Ta IOPiBHAJIBHO-TIPABOBOTO METO/IB, 1110 03BOJIMJIO KOMIIJIEKCHO PO3KPUTH CYTHICTb HOPMU 1PaBa,
ii ogHaku Ta QyHKIIl. Y3araibHEHHS HAYKOBUX ITAX0/1IB 3a0e31eursio (GOPMYBaHHS IiICHOTO YSIBJICH-
HsI [IPO POJIb HOPMU TIPaBa y MeXaHi3MaX CTaHOBJIEHHsI [IPABOBOI Jiep:kaBu. Pesyibrari. Y xozi poboru
3'sICOBAHO, 110 HOPMa TTpaBa € Ga30BUM €JEMEHTOM MPABOBOI CHCTEMH, SIKUil 3a0e31euye YIopsIIKYBaH-
HS CycmimbHUX BigHocun. JloBeero, 1mo ii o3Haku (3araabHO0O0B SI3KOBICTD, (JOpMabHa BU3HAYEHICTD,
HerepcoHi(hiKOBaHiCTh, CHCTEMHICTD ) Ge3T0CePeHbO 3yMOBITIOIOTH OCHOBHI (DYHKIIT — PeryJisiTHBHY, 0X0-
poHHYy, yHi(hiKyIouy, cTabiizyiouy, BUXOBHY, iHTerpaililiHy, MOIeJIIoouy Ta opraHisaiiiiiny. Beranosieno,
1110 eheKTUBHICTD JIiT HOPMU TTpaBa 3aJIe;KUTh He JIUIIE Bijl IePIKABHOTO TIPUMYCY, a i Bijl PiBHS PaBOBOI
KYJIBTYPH Ta IIPaBOCBiIOMOCTi cycniibeTsa. [lifikpecsieHo, 1o HopMa npasa BUCTYIIAE KIIOYOBOIO JIAHKOIO
MiK aOCTPaKTHUMMU IIHHOCTSIMHU TIPaBa i KOHKPETHOI MOBEIIHKOK Cy(’eKTiB, 3abe3neuyoun iTicHiCTh
[PABOBOTO TOPSAAKY Ta (DYHKIOHYBAHHS IHCTUTYTIB IPaBOBOI epkaBu. Bucnosxu. 3podeHo BUCHOBOK,
1110 HOPMa TIpaBa — Iie He Jjiuiie (hOPMaJIbHO 3aKpillJieHe MTPaBUJIO TOBE/IIHKH, a il CBOEPIJHUIT <KOJ CyC-
HIJILHOTO JKUTTSI», 10 BioOpakae Gayianc Mix paBaMu ta 000B'sI3kaMu, CBOOOJIOIO Ta BIIIOBIIAJIBHICTIO.
Bowna 3a0estieuye yrnopsiikoBaHiCTh COMIATBHIX BI/[HOCHH, CTBOPIOE YMOBH JIJIsT [IEPEI0AIyBAHOCT] Ta CTa-
6iIbHOCT, @ BOIHOYAC BUCTYIIAE IPOBIIHUKOM (hYH/IAMEHTAIbHUX [[IHHOCTEIT — CIIPABEIIMBOCTI, PIBHOCTI
Ta [OBAIM JI0 JIIOJACHKOI rijiHocTi. [i GaraTodyHKIIOHAIBHICTD T03BOJISIE IPaBy OYTH HE TPOCTO CHCTEMOKO
HOPM, & JKMBUM MeXaHi3MOM, SKuil inTerpye pisui cepu cycrigbHOro KuTTs B €1nte 1ije. Came 3aBsku
HOPMI 11paBa MPUHIIUIT BEDXOBEHCTBA TIPABa HATIOBHIOETHCS PEATbHIM 3MiCTOM, a IIPABOBA JlepyKaBa OTPH-
MYE TIPAaKTUYHI IHCTPYMEHTH CBOTO YTBEP/IKEHHS.

Kmouyosi ciioBa: HopMma ITpaBa, IPaBOBa JieP:kaBa, BEPXOBEHCTBO IIPaBa, GYHKILi HOPM IIpaBa, IpaBo-
B€ PEryJII0BaHHS, IPABOCBI/[OMICTD, IPABOBA KYJIBTYPA, IOPUIMYHA BiIIOBIIAJIbHICTD, MEXaHI3M PaBOBOI
JIEPKABHOCTI.
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DOCUMENTS AS SOURCES OF FORENSIC
INFORMATION

Abstract. Purpose. The purpose of the article is to give comprehensive characteristics of documents
as sources of forensically significant information. Results. The scientific article is devoted to the study
of the use of documents as independent sources of evidence in criminal proceedings. It is proved that
documents are considered sources of forensically significant information. It is indicated that an electronic
document will be recognized as evidence in a criminal case. In addition, the author proves that it is necessary
to distinguish between documents — material evidence and documents — sources of evidence. It is noted
that the source of evidence of a document is the author of the document. In addition, it is substantiated
that documents as sources of evidence in criminal proceedings can be classified by the nature of the origin
of the documents as official or personal. Conclusions. It is stated that documents as independent sources
of evidence are important precisely for their content. It is proved that documents are considered sources
of forensically significant information. It is emphasized that an electronic document will be recognized as
evidence in a criminal case if: it served as an instrument of a crime; retained traces of a crime; is the subject
of a crime; is property, securities or other valuables obtained as a result of criminal acts or acquired by
criminal means; may serve as a means for detecting a crime and establishing circumstances in a criminal
case; if the information set forth in it is important for establishing circumstances that are subject to proof
in a criminal case. It has been proven that it is necessary to distinguish between documents — material
evidence and documents — sources of evidence. After all, the evidentiary value in documents — sources
of evidence, has only content, however, documents — material evidence are also significant in the case in
terms of their appearance, time, place, and their discovery. It has been analyzed that documents — sources
of evidence can be replaced, documents - material evidence cannot be replaced by others, since they are
unique. However, documents as sources of evidence can be copied with subsequent procedural processing.
It has been established that the source of evidence of a document is the author of the document. It has
been characterized that documents as sources of evidence in criminal proceedings can be classified by
the nature of the origin of the documents (official and personal); According to the method of recording
information, documents can be (written, graphic documents, photo documents, video recording (video
libraries), sound recording).

Key words: documents as sources of evidence, documents — material evidence, documents — sources
of evidence, electronic document, criminal proceedings, means of detecting a crime.

ings. Today, electronic documents are also used
as sources of evidence. Nowadays, domestic reg-
ulatory and legal documents are aimed at choos-
ing a democratic course for the development

1. Introduction

A document that is considered a source
of evidence in a criminal trial is a material object
that is in a fixed form and directly reflects infor-

mation about facts and events that have crim-
inal procedural significance and are expressed
using signs and allow for reproduction in
the form of images or oral language, transmis-
sion and interpretation of human thought. A
document is drawn up by a certain person,
enterprise, institution, organization or received
in accordance with the established procedure
by investigative bodies or a court and can be
attached to the materials of criminal proceed-

© A. Hryshchenko, 2024

of norms in all branches of law. The Criminal
Procedure Code of Ukraine (dated April 13,
2012) in paragraph 4 (articles 98-100) (Kry-
minalnyi protsesualnyi kodeks Ukrainy, 2012)
fixed the concepts and features of documents
and material evidence. Domestic lawyers sub-
stantiated that with this code the legislator
regulated such a norm as the recording of infor-
mation. It was stated that the material carriers
of information that are recorded are documents.

95



3/2024
CRIMINAL LAW

N. Onishchenko emphasizes the need
for the interconnection of the legal activity
of members of civil society and their awareness
of the law, as well as legal education and prog-
nostic research of the potential of legal aware-
ness (Onishchenko, 2024).

S. Hrytsai notes that the goal of law as
a science is to put new knowledge at the service
of humanity. The scientist considers the basis
of this knowledge to be the identification of pat-
terns, laws as stable, recurring phenomena that
entail certain consequences (Hrytsai, 2024).

We must state that law enforcement activi-
ties in the investigation and resolution of crim-
inal proceedings are directly related to the col-
lection, verification and evaluation of evidence
(or procedural sources). Most of this evidence
is documents. The Criminal Procedure Code
of Ukraine (dated April 13,2012) considers doc-
uments to be an independent source of evidence.
Documents, like other procedural sources, are
subject to evaluation, verification and use in
the process of proving on general grounds. Doc-
uments are created by a person and, at the same
time, represent elements of social relations, as is
customary in the legal field of Ukraine. Scien-
tists state that documents contain some specific
information, and are also material objects. That
is, they are tangible carriers of information in
forensics.

The theoretical foundations of this study
are scientific research by domestic scien-
tists who analyze the problems of using doc-
uments as procedural sources of evidence in
criminal proceedings. These are the works
of the following scientists: V. Goncharenko,
Yu. Groshevy, V. Zelenetsky, A. Ishchenko,
V. Ishchenko, N. Karpov, E. Kovalenko,
V. Kolmakov, G. Matusovsky, M. Mykheenko,
V. Nora, M. Pohoretsky, M. Sirohi, L. Udalova,
V. Shepitko, M. Shumyla, O. Shylo, S. Stakh-
ivsky, V. Tertyshnyk and others.

The purpose of the article is a comprehen-
sive characterization of documents as sources
of forensically significant information.

2. The concept of a document as a source
of evidence in criminal proceedings

For this study, it is necessary to consider
the concept of a document as a source of evi-
dence in criminal proceedings. Law enforce-
ment experts justify that documents in criminal
proceedings are used subject to compliance with
the requirements of the criminal procedural
law. Documents must have the necessary form
and content in order to be admissible for use in
criminal proceedings.

Distinguishing the concept of a document
allowed for use in criminal proceedings, we
must emphasize the definition of the concept
of «document». The Large Explanatory Dic-
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tionary of the Modern Ukrainian Language
defines «the concept of «document» as, firstly,
a business paper that certifies a certain legal fact
and confirms the right to something and serves
as proof of anything; secondly, a written work,
a document, an account as evidence of some-
thing historical or important; thirdly, a special
meaning — a formatted paper data carrier that
is filled in manually or automatically; fourthly,
a written certificate that officially confirms
a person» (Velykyi tlumachnyi slovnyk such-
asnoi ukrainskoi movy, 2002, pp. 236). We note
that such a definition is not normative.

V. Demianchuk provides a definition that is
formulated as follows: «A document as a source
of evidence in a criminal trial is understood
as a material object that is in a fixed form
and directly reflects information about facts
and events that have criminal procedural signif-
icance and are expressed using signs and allow
for the reproduction in the form of images or
oral speech, transmission and interpretation
of human thought. A document can be drawn
up by a certain person, enterprise, institution,
organization or received in accordance with
the established procedure by investigative bod-
ies or a court and attached to the case files»
(Demianchuk, 2008, pp. 63—67).

Domestic researcher N. Rohatynska high-
lights some features of the criminal procedural
concept of a document as a source of evidence:
«a document is always a material object; a doc-
ument is a source of evidentiary information
when it records information about events
and facts that are important for the correct reso-
lution of a criminal case; the content of the doc-
ument must meet the requirements of: legality,
reasonableness, fairness, consistency; the infor-
mation is certified or described by the bodies or
persons from whom the document originates,
within the limits of their official competence
or, if the document originates from a citizen,
within the limits of their authority and actual
information; the document must be obtained in
accordance with the established criminal proce-
dural procedure by the investigative bodies or
the court and attached to the case materials»
(Rohatynska, 2012, pp. 349-354).

We agree with these highlighted fea-
tures and rely on such reasoning in our study
of the document as a source of evidence in crim-
inal proceedings.

When substantiating documents as sources
of forensically significant information, we must
state that the source of evidence is the author
of the document. According to A. Slobodzian, it
is precisely «the legal status of the source of evi-
dence in this case is determined by the com-
petence of the author of the document, which
is limited to the boundaries of his functions»
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(Slobodzian, 2014, pp. 185). Documents are
considered official if they come from state
bodies and organizations (audit reports, docu-
mentary checks, etc.). The scientist notes that
agreements, receipts, and other acts related
to the exercise of rights and obligations are
also considered documents if their authorship
belongs to citizens (Slobodzian, 2014, pp. 185).

Documents are considered not only those
written in letters and numbers, but also those
written in telegraph font, shorthand signs, con-
ventional images, drawings, schemes, projects,
models, plans, maps, drawings, tables, graphs,
etc. As for the technology by which information
can be recorded in documents, it can be diverse.
As an example, computer equipment that dis-
plays information on a hard disk or hard drive,
memory cards, etc. Researchers of this problem
justify that the use of computer technologies
changes the recording of documents. Today,
many new types of documents appear (as a rule,
on non-traditional material carriers).

3. Classification of documents as sources
of evidence in forensics

Let us briefly consider the classification
of documents as sources of evidence in foren-
sics. Let us analyze the features by which doc-
uments are classified as sources of evidence
in criminal proceedings. We have two groups
of such documents. The first group includes
official documents received from enterprises,
organizations and institutions, local govern-
ments, officials of state authorities and others.
The most important of them are audit reports,
specifications, certificates and others. The
requirements for official documents are as fol-
lows: the form of the document must contain
the necessary mandatory details (surname,
name and patronymic of the official or official
who prepared it, date and place of preparation,
the list of information established for this docu-
ment, special forms, registration number, signa-
tures, seals, stamps, covering letters and others)
their content is determined by the competence
of the official or official of the relevant body, who
acts within the limits of the powers granted to
him. The second group is considered by scien-
tists to be personal documents. These are those
received from individuals: telegrams, notes, let-
ters and others. Documents of this group can
be both anonymous and contain an indication
of the author and his personal data (Kovalenko,
Udalova, 2013, pp. 136).

There is also a group of documents classified
by the method of recording information. They
are divided into five subgroups (A. Slobodzian):
«1. Written documents (certificates, specifi-
cations) — all handwritten and typewritten
documents produced using office equipment.
2. Graphic (diagrams, graphs, drawings) — doc-

uments in which the image of objects is trans-
mitted using lines, strokes, chiaroscuro. 3.
Photographic documents (photo cards); film
documents (films). 4. Video recording (video
libraries). 5. Sound recording — phonograms as
such, which are created using any sound record-
ing system and reproduce sound information,
for example, recorded during meetings, sessions
and other» (Slobodzian, 2014, pp. 186).

According to the reasoning of V. Kovalenko,
L. Udalova, D. Pysmenny, documents that con-
stitute evidence are sufficient when «in their
totality they enable the investigator, prosecu-
tor, investigating judge, court to establish all
the circumstances of the criminal proceedings
provided for by law at the level of knowledge
about them that is necessary for making a lawful
and justified procedural decision» (Kovalenko,
Udalova, 2013, pp. 127).

We agree with the opinion of domestic
scientists Yu. Hroshevy, S. Stakhivskyi that
the ratio of documents that are recognized as
sources of evidence and documents that are
material evidence in the procedural regime
of recording their appearance, storage and deci-
sion of fate (as documents) «essentially differs
from the procedural regime established by law
for material evidence». That is why it is neces-
sary in each specific case to determine «which
source of evidence is present — a document or
material evidence». Yu. Hroshevy, S. Stakh-
ivskyi emphasize the distinction between doc-
uments and material evidence. Researchers
proceed from the list of features that individ-
ual types of material evidence may have in this
particular criminal proceeding. These scientists
emphasize that documents become material
evidence. This, in their opinion, is established
when they can be a means of establishing
the circumstances of the case, and also have one
of the features of material evidence, which must
be taken into account in criminal proceedings
(Hroshevyi, Stakhivskyi, 2006, pp. 134).

In this case, it is necessary to introduce
a distinction between documents. These can
be independent sources of evidence, as well as
documents that belong to material evidence
by the nature of their formation, by content,
by the method of their procedural registra-
tion in a criminal case. It is important to rely
on the set of such features that are inherent in
documents (which are independent sources
of evidence). Forensic science emphasizes
the following features: officiality, validity,
the conditionality of their evidentiary force
exclusively by the meaning of the content,
thanks to which the thing becomes a docu-
ment-evidence. We agree with the statement
that the distinction between documents as
an independent type of sources of evidence
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and documents that are material evidence
should be made not by any single feature, but by
the set of their characteristic properties.

Domestic scientist S. Hongalo also distin-
guishes documents (as documents — sources
of evidence from documents — material evi-
dence). The scientist substantiated that:
first, «the information recorded in docu-
ments — material evidence differs from the infor-
mation contained in <«other documents» in
terms of their procedural status»; second, «doc-
uments — sources of evidence can be replaced,
while documents — material evidence can-
not be replaced by others, due to the fact that
the changes that occurred to them, related to
the event of the crime and the traces reflected
in them — are unique»; third, «the evidentiary
value in documents — sources of evidence has
only content, and their form has an auxiliary
meaning»; we also emphasize that, in our opin-
ion, documents — material evidence are sig-
nificant in the case by the place, time of their
discovery and their appearance. Fourthly, «a
document — a source of evidence contains infor-
mation consisting of a description of the event
of a crime or the facts of its commission using
writing or other conventional symbolic codes,
and a document — material evidence fixes not
a description of the material traces of a crime
or the fact of its commission, but the traces
of the crime themselves that were preserved on
it»; the ratio of documents — evidence and mate-
rial evidence proves that documents as sources
of evidence can be copied with subsequent
procedural processing, however, material evi-
dence is almost always unique and unrepeatable
and plays a much greater role in criminal pros-
ecution (Honhalo, 2010, pp. 579-581). In any
document as an independent source of evidence,
its content at the time of criminal proceedings
is important. Therefore, it is necessary to dis-
tinguish between documents as sources of evi-
dence and documents as material evidence.

For our study, it is necessary to ana-
lyze the procedural procedure for providing
and storing documents as sources of evidence.
Let us characterize the features of providing
documents (according to V. Pavlyuk) (Pavlyuk,
2013, pp. 284-287).

According to Part 3 of Article 99 of the Crim-
inal Procedure Code of Ukraine, a party to
criminal proceedings, a victim, a representa-
tive of a legal entity, in respect of which pro-
ceedings are being conducted, «are obliged to
provide the court with the original document.
The original document is the document itself,
and the original of an electronic document is
its reflection, which is given the same meaning
as the document. In the absence of the original
document, its duplicate is submitted. A dupli-
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cate of a document (a document produced in
the same way as its original) may be recog-
nized by the court as the original documents.
It is worth noting that other information may
be recognized as admissible to confirm the con-
tent of a document if: «the original document
is lost or destroyed, except for cases where it is
lost or destroyed through the fault of the vic-
tim or the party providing it; the original doc-
ument is in the possession of one of the parties
to criminal proceedings, and it does not provide
it at the request of the other party; the original
document cannot be obtained through available
legal procedures» (Kryminalnyi protsesualnyi
kodeks Ukrainy, 2012).

The question of special confiscation
and the fate of documents that have been submit-
ted to the court often arises. This issue is resolved
by the court when adopting a court decision that
ends criminal proceedings. The legislator notes
that such documents must be stored until the deci-
sion enters into legal force. In the event of the clo-
sure of criminal proceedings by an investigator or
prosecutor, the question of special confiscation
and the fate of documents is resolved by a court
decision on the basis of a relevant petition, which
is considered in accordance with Articles 171-174
of the Criminal Procedure Code of Ukraine. It is
necessary to rely on the thesis that «in this case,
documents that are material evidence remain in
the criminal proceedings materials throughout
the entire period of their storage» (Yashenko,
2013, pp. 293).

4. Conclusions

It is stated that documents as independent
sources of evidence are important precisely
because of their content. It is indicated that
documents are considered sources of forensi-
cally significant information. It is emphasized
that an electronic document will be recognized
as evidence in a criminal case if: it served as
aninstrument of crime; retained traces of a crime;
is the subject of a crime; is property, securities or
other valuables obtained as a result of criminal
acts or acquired by criminal means; can serve as
a means for detecting a crime and establishing
circumstances in a criminal case; if the informa-
tion set forth in it is important for establishing
circumstances subject to proof in a criminal
case. It is proved that it is necessary to distin-
guish between documents — material evidence
and documents — sources of evidence. After all,
the evidentiary value in documents — sources
of evidence has only content, however, doc-
uments — material evidence are also signif-
icant in the case in terms of their appearance,
time, place, and their discovery. It is analyzed
that documents — sources of evidence can be
replaced, documents — physical evidence can-
not be replaced by others, since they are unique.
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However, documents as sources of evidence can
be copied with subsequent procedural regis-
tration. It is stated that the source of evidence
of a document is the author of the document.
It is characterized that documents as sources
of evidence in criminal proceedings can be clas-
sified by the nature of the origin of documents
(official and personal); by the method of record-
ing information, documents can be (written,
graphic documents, photo documents, video
recording (video libraries), sound recording).

We consider the study of procedural possibil-
ities in pre-trial investigation and in court pro-
ceedings when resolving the case on the merits to
be a prospect for further scientific research.
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JORYMEHTHU {K JGKEPEJA KPUMIHAJIICTUYHO

3HAYMMOI IHOOPMAIII|

Anorauis. Memoto cTaTTi € KOMIIJIEKCHA XapPAKTEPUCTHKA JIOKYMEHTIB SIK JUKepeJl KpUMiHATICTHYHO
3HaunMoi indopmarii. Pesyavmamu. HayxoBa cTarTTs nMpucBgyYeHa A0CHI/KEHHIO BUKOPUCTAHHS JIOKY-
MEHTIB SIK CAMOCTIHHUX JIKePeJT I0KA3iB y KpUMiHAJIBHOMY TIPOBa/KeHHi. /loBesieno, 1o ToKyMeHTH BBa-
JKAIOTHCSI JKEepeJIaMi KpUMIHATICTUYHO 3HAYMMOl iHpopMatii. BkasaHo, 1110 eJIeKTpOHHMIT JOKyMeHT Oyie
BU3HABATUCS JIOKA30M Y KPUMIHAIBHIN cripasi. Kpim Toro, 10BeieHo, 1110 HeOOXIIHO PO3PI3HSITH 1OKYMEH-
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TH — PeYOBi JIOKa3M, Ta JJOKYMEHTH — JiUKepeJia JI0Ka3iB. 3ayBaKeHO, 110 JUKEPEJIOM JI0Ka3y JJOKyMeHTa
€ aBTop JAoKkymeHTa. KpiM TOro, o6rpyHTOBaHO, 10 JOKYMEHTH SIK JKepesia J0KasiB y KPUMiHAJIbHOMY
CYIOYMHCTBI MOKHA KJIacH(DIKyBaTH 32 XapaKTePOM BUHUKHEHHs JOKYMEHTIB 51K o(iliiini abo ocobucCTi.
Bucnoexu. KoncratoBaHo, 1110 IOKYMEHTH SK CAMOCTIIHI /KepeJia JI0Ka3iB BXXJIUBI caMe CBOIM 3MiCTOM.
JloBezeHo, 110 IOKYMEHTH BBasKAIOTHCS JKepeTaMy KpUMiHATICTHYHO 3HaunMoi iHdopmartii. Haromomre-
HO, 1110 eJIEKTPOHHUIT IOKYMEHT Oyjie BUBHABATKCSI I0KA30M Y KPUMIHAJIbHII CIIPABi y BUIIAIKY: SIKIIO BiH
BHCTYIIAB 3HAPSIISIM 3JI04KHY; 30epir Ha cobi CJIIN 3JI09IHY; € TIPEIMETOM 3JI0YHUHY; € MAHHOM, I[IHHUM
[alepoM YK iHIIOI0 IIHHICTIO, OTPUMAHOIO B PE3YJITaTi 3M0YMHHUX /ili a00 HAKUTOK 3M0UMHHUM IILIsI-
XOM; MOKE BUCTYIIATU 3aCO00M /IJisi BUSIBJIEHHSI 3JI0YUHY Ta BCTAHOBJIEHHsI 0OCTABUMH 10 KPUMiHAIbHIN
CIIPABI; SIKIO BUKJIAIEH] B HBOMY Bi[OMOCTI MAlOTh 3HAYEHHSI JIJisi BCTAHOBJIEHHsT 00CTaBHH, 110 Mijjisira-
0Th JIOKa3yBaHHIO 110 KpUMiHaJIbHI cripasi. JloBeeHo, 110 HeoOXiHO PO3PISHATH JOKYMEHTH — PeYoBi
JIOKa3H, Ta JOKYMEHTH — JIZKepeJia JI0Ka3iB. AJKe, 0Ka30Be 3HAUEHHS Y JIOKYMEHTaX — JKepeJiaX JI0Ka3iB
Mage JInIie 3MicT, TpoTe, IOKYMEHTH — PEYOBi I0Ka3U 3HAYKMMI y CIIPaBi TAKOK 32 CBOIM 30BHIIITHIM BUTJIS-
TIOM, 9acoM, MicIieM, ix BusIBIeHHs. [IpoaHamizoBano, 1Mo AOKYMEHTH — [Kepea T0Ka3iB MOKyTh OyTr
3aMiHHUMU, JIOKYMEHTH — PEYOBI J0KA3U HE MOKYTb OYTU 3aMiHeH] Ha iHII, OCKIIBKU € YHIKAIbHUMHU.
[Ipote, 1OKyMeHTH K JpKepesa JI0Ka3iB MOKYTh KOIIOBATHCS i3 HACTYIHNUM HPOIecyaabHIM 0hopM-
snernsM. KoHcTaToBaHO, IO KepesioM /10Ka3y A0KyMeHTa € aBTop JokyMeHTa. CxXapakTepru3oBaHo, IO
JIOKYMEHTH $IK JUKepeJia JI0Ka3iB Y KpUMiHAJIbHOMY CY/IOUMHCTBI MOJKHA KIacH(iKyBaTH 32 XapaKTepoOM
BUHMKHEHHs JOKyMeHTIB (odiiiiini Ta ocobucti); 3a criocobom dikcaliii BizoMocTell JOKyMEHTH MOKYTh
Gytu (mucbMoBi, rpadiuni TOKyMeHTH, (OTOTOKYMEHTH, Bifleo3aric (BiIe0TeKN ), 3BYKO3AIINC).

KmouoBi cioBa: 10KyMeHTH $IK JZKepedia I0KasiB, TOKYMEHTH — PeYOBi I0Ka3H, JOKYMEHTH — JpKepesia
JIOKa3iB, eJIEKTPOHHHUIT IOKYMEHT, KpUMIHAJIbHE TPOBA/KEHHsI, 3aCi0 JJisi BUSIBJIEHHST 3JI0UHHY.
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CRIMINAL LAW CHARACTERISTICS OF DRAFT
EVASION DURING MOBILIZATION: A GENERAL
THEORETICAL OVERVIEW

Abstract. Purpose. The purpose of this article is to provide a comprehensive theoretical and legal
analysis of the criminal law characteristics of evasion of conscription during mobilization, to identify
problematic aspects of the legal classification of this crime, and to formulate proposals for improving
the criminal legislation in this area. Results. The article presents a detailed analysis of the criminal law
elements of draft evasion during mobilization. It examines the constituent elements of the offence provided
for in Article 336 of the Criminal Code of Ukraine, with regard to the specific nature of the mobilization
period. Both the objective and subjective elements of this criminal offense are explored, with an emphasis on
current judicial practice and recent legislative changes introduced under martial law. The article identifies
problematic issues in qualifying acts of draft evasion during mobilization, particularly in distinguishing this
offense from other related crimes. It proposes ways to enhance the effectiveness of criminal law measures
against such offenses and improve law enforcement practices. An analysis of international experience in
criminalizing draft evasion reveals a variety of legal approaches to addressing this issue. In most European
countries, criminal liability is imposed for evasion of military service; however, the sanctions are generally
less severe than those applied in Ukraine. Conclusions. The study concludes that international experience
in criminalizing draft evasion can serve as a useful reference point for improving Ukrainian legislation in
this area. Nevertheless, the adoption of foreign legal practices must be carried out with due consideration
of the specificities of Ukraine’s legal system, national traditions, and current threats to national security.
In the context of martial law, it is especially important to maintain a balance between the state’s interest
in protecting national security and defense capabilities on the one hand, and the protection of citizens'
rights and freedoms on the other. This balance must be ensured both at the legislative level and in law
enforcement practice. Consequently, improving the criminal law response to evasion of conscription during
mobilization remains a crucial task that will contribute to strengthening national security and defense
capability, as well as fulfilling the constitutional duty of citizens to defend the Homeland.

Key words: criminal law, draft evasion, mobilization, military service, criminal liability, elements
of a crime, martial law, crime qualification, national security.

1. Introduction

Ensuring  the  defense  capability
of the state under modern challenges repre-
sents one of the key priorities of Ukraine’s
public policy. This issue has gained particular
urgency following the onset of the full-scale
military aggression against Ukraine, which
led to the declaration of general mobilization
and the introduction of martial law through-
out the territory of the state. Pursuant to
the Presidential Decree "On the Introduction
of Martial Law in Ukraine" dated February
24, 2022, a special legal regime was estab-
lished, involving restrictions on constitutional
rights and freedoms, including the imposition

© A. Hryshchenko, 2024

of a military duty on certain categories of indi-
viduals.

Under these conditions, the issue of hold-
ing individuals criminally liable for evasion
of conscription during mobilization has become
of particular importance. The effectiveness
of manning the Armed Forces of Ukraine
and other military formations is directly linked
to the defense capacity of the state and the pro-
tection of its territorial integrity. Criminal lia-
bility for draft evasion during mobilization is
established in Article 336 of the Criminal Code
of Ukraine (hereinafter — the CC of Ukraine),
which provides for imprisonment for a term
of five to ten years.
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The legal analysis of the nature and spe-
cific characteristics of criminal law provisions
on draft evasion during mobilization is of both
theoretical and practical significance, since
the proper legal qualification of such conduct
directly affects the effectiveness of criminal
justice mechanisms. Despite the relevance
of the issue, the academic literature lacks
comprehensive studies specifically addressing
the criminal law aspects of evasion of military
service during mobilization, which necessitates
a thorough analysis of the subject.

The objective of this article is to conduct
a comprehensive theoretical and legal study
of the criminal law characteristics of evasion
of conscription during mobilization, to identify
challenges in the qualification of this offense,
and to develop proposals for improving the rele-
vant criminal law framework.

2. The Theoretical and Legal Foundations
of Liability for Evasion of Conscription Dur-
ing Mobilization

Liability for evasion of conscription for
military service during mobilization is estab-
lished under Article 336 of the Criminal Code
of Ukraine. According to this provision, eva-
sion of conscription during mobilization is
punishable by imprisonment for a term of five
to ten years. It is worth noting that, follow-
ing the outbreak of the full-scale invasion,
the sanction under this article was significantly
increased—from the previous penalty of two to
five years of imprisonment to the current term.
This amendment was introduced by the Law
of Ukraine "On Amendments to the Criminal
Code of Ukraine Regarding the Strengthening
of Liability for Certain Military Offenses" dated
15 March 2022.

The criminalization of draft evasion during
mobilization is driven by the imperative to safe-
guard national security and ensure the state’s
defense capability. The duty of citizens to
defend the Homeland is enshrined in Article 65
of the Constitution of Ukraine, which states
that the protection of the Homeland, its inde-
pendence, and territorial integrity is the con-
stitutional duty of Ukrainian citizens. Further
implementation of this constitutional norm
is ensured through the provisions of the Law
of Ukraine “On Military Duty and Military
Service” and the Law of Ukraine “On Mobili-
zation Preparation and Mobilization,” which
establish the legal mechanisms for fulfilling this
duty, including participation in military service
during mobilization (Volotivskyi, 2019).

The legal basis for the conscription of citi-
zens into military service during mobilization
is the Law of Ukraine “On Mobilization Prepa-
ration and Mobilization.” According to this
Law, mobilization is defined as a set of measures
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aimed at the planned transition of the national
economy, the activities of public authori-
ties, other state bodies, local self-government
bodies, enterprises, institutions, and organi-
zations to function under conditions of a spe-
cial period, and the transition of the Armed
Forces of Ukraine, other military formations,
and the Civil Protection Operational Rescue
Service to wartime organization and staffing
structures.

Legal relations related to the fulfillment
of military duty and the performance of military
service are also governed by the Law of Ukraine
“On Military Duty and Military Service.” This
law specifies that the fulfillment of military
duty in the reserve includes conscription into
military service during mobilization. Thus, in
the event of a declared mobilization, citizens in
the reserve are subject to mandatory conscrip-
tion into military service.

3. Objective Elements of the Offense
of Draft Evasion During Mobilization

The objective elements of the offense
comprise the object and the objective side
of the crime. The generic object of the offense
of evasion of conscription during mobilization
is the system of social relations in the sphere
of ensuring the defense capability of Ukraine,
its independence, and territorial integrity. The
immediate object is the legally established pro-
cedure for the manning of the Armed Forces
of Ukraine and other military formations under
mobilization conditions (Iermolaieva-Zador-
ozhnia, 2017).

The objective side of this offense consists in
the act of evading conscription during mobiliza-
tion. Evasion may be manifested through active
conduct (such as forging documents, feigning
illness, changing one's place of residence with-
out notifying the military commissariat, etc.)
or through inaction (e.g., failing to report to
the territorial recruitment and social support
center upon summons).

It is important to note that in order to qual-
ify an act as a criminal offense under Article 336
of the Criminal Code of Ukraine, it must be
established that the individual was duly noti-
fied of the conscription and had a real oppor-
tunity to report to the territorial recruitment
and social support center but deliberately failed
to do so. Conversely, if the individual did not
receive the summons or was unable to appear
at the recruitment center for valid reasons (such
as illness, natural disaster, etc.), the elements
of the offense under Article 336 of the Criminal
Code of Ukraine are not present.

The crime is considered completed upon
the failure to report to the recruitment center
after being summoned, or upon the commission
of other acts aimed at evading conscription dur-
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ing mobilization. Thus, the offense is formal in
nature, meaning that its completion does not
require the occurrence of socially harmful con-
sequences.

4. Subjective Elements of the Offense
of Draft Evasion During Mobilization

The subjective elements of the offense
consist of the subject and the subjective side.
The subject of the crime under Article 336
of the Criminal Code of Ukraine is a special
subject—an individual who is subject to con-
scription for military service during mobili-
zation. According to the Law of Ukraine "On
Military Duty and Military Service," those
subject to conscription during mobilization are
individuals who are in the military reserve, i.e.,
conscripts (Official website "Judiciary”, 2024).

Conscripts are individuals in the reserve
who may be called up to staff the Armed Forces
of Ukraine and other military formations dur-
ing a special period, as well as to carry out
defense-related tasks. This category includes
individuals who acquired a military occupa-
tional specialty during their military service or
military education, and those who are medically
and age-wise fit for military service.

It is worth noting that under
the Law of Ukraine "On Mobilization Prepa-
ration and Mobilization," certain categories
of citizens are exempt from conscription dur-
ing mobilization. These include, among others,
individuals deemed unfit for military service
due to health reasons, Members of Parliament
of Ukraine, judges, prosecutors, persons with
three or more children under the age of 18 in
their care, and some other categories. Such indi-
viduals cannot be subjects of the crime defined
in Article 336 of the Criminal Code of Ukraine.

The subjective side of draft evasion dur-
ing mobilization is characterized by direct
intent. This means that the individual is aware
of the socially dangerous nature of their con-
duct (evasion of conscription) and deliberately
chooses to engage in it. The motives and pur-
poses of committing the offense (e.g., unwill-
ingness to serve in the military, fear of danger,
desire to maintain one's usual lifestyle, etc.) do
not affect the legal qualification of the act, but
may be taken into account by the court when
determining the appropriate punishment (Offi-
cial website "Judiciary", 2024).

5. Problematic Aspects of the Legal Qual-
ification of Evasion of Conscription During
Mobilization

The application of Article 336 of the Crim-
inal Code of Ukraine has revealed a number
of problematic aspects related to the legal
qualification of this offense. One such issue is
the distinction between evasion of conscription
during mobilization and evasion of military reg-

istration. According to Article 210 of the Code
of Ukraine on Administrative Offenses, evasion
of military registration constitutes an admin-
istrative offense. However, if an individual is
not registered for military service and, con-
sequently, does not receive a draft notice,
the question arises as to whether such conduct
can be qualified as evasion of conscription dur-
ing mobilization (Liudvik, 2015; Maistrenko,
2016; Pylypenko, 2018).

In the author’s view, evasion of military
registration with the intent to avoid conscrip-
tion during mobilization should be qualified as
an attempt to commit the offense provided for
in Article 336 of the Criminal Code of Ukraine.
In this case, the evasion of registration serves
as a means of achieving the ultimate goal—eva-
sion of conscription during mobilization. Con-
versely, if a person avoids military registration
without the specific intent to evade conscrip-
tion (for instance, due to ignorance of the law or
negligence), such behavior should be regarded
solely as an administrative offense.

Another problematic aspect concerns
the legal qualification of actions commit-
ted by individuals who left Ukraine before
the announcement of mobilization and did not
return after it was declared. In such circum-
stances, the issue arises whether the failure to
return to Ukraine constitutes evasion of con-
scription. In the author’s opinion, if a person
was aware of the announcement of mobili-
zation and had the opportunity to return to
Ukraine but deliberately failed to do so in order
to avoid conscription, such actions should
be qualified as evasion of conscription dur-
ing mobilization. At the same time, if a person
lacked a real opportunity to return to Ukraine
(e.g., due to the absence of transportation,
illness, or lack of financial means), the elements
of the offense under Article 336 of the Criminal
Code of Ukraine would be absent (Pysmenskyi,
2024).

The qualification of actions involving
the use of forged documents or the offering
of bribes to avoid conscription also presents
legal challenges. In such cases, the issue arises
as to whether these acts should be qualified
cumulatively. In the author’s view, if a person
forges documents or offers a bribe with the aim
of avoiding conscription during mobilization,
such conduct should be qualified as a combina-
tion of offenses: evasion of conscription under
Article 336 of the Criminal Code of Ukraine
and either document forgery (Article 358)
or offering an unlawful benefit to an official
(Article 369).

6. Judicial Practice Concerning the Pros-
ecution of Evasion of Conscription During
Mobilization
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Table 1

Main Methods of Evasion of Conscription During Mobilization and Their Legal Assessment

Methoq of Eva- Objective Characteristics
sion

The individual was duly served

with a summons but failed

to appear at the Territorial

Failure to report
upon summons
without valid

reasons Recruitment and Social Sup-
port Center (TRSSC) within
the designated timeframe

Avoidance The individual deliberately

of receiving avoids receiving the summons

(e.g., refusing to open the door,
ignoring electronic notification,
etc.)

the summons

Change The individual changes place
of residence of residence without deregister-
without notifying ing from military records

the TRSSC

Feigned illness The individual deliberately sim-
ulates illness or worsens health

condition intentionally

Creation or submission of falsi-
fied documents regarding health
status, family composition, etc.

Forgery of docu-
ments to obtain
deferral or

exemption

Crossing the bor-  The individual leaves Ukraine
der to avoid con-  with the intent to evade con-
scription scription

The individual, while abroad,
deliberately fails to return to
Ukraine after the announce-

Failure to return
from abroad after
mobilization is

declared ment of mobilization
Self-inflicted The individual intentionally
injury causes bodily harm to be

deemed unfit for military service

An analysis of judicial practice in cases
involving evasion of conscription during mobili-
zation reveals key trends and problematic aspects
in the application of Article 336 of the Criminal
Code of Ukraine. Based on the generalization
of court judgments rendered under Article 336,
the following conclusions may be drawn.

First, courts pay particular attention to
establishing whether the individual was duly
notified of conscription. According to the case
law of the Supreme Court, for conduct to be
qualified under Article 336 of the Criminal Code
of Ukraine, it must be proven that the individ-
ual was properly notified of the call-up and had
a real opportunity to report to the territorial
center of recruitment and social support. Noti-
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Criminal Law Assessment  Challenges in Proving

Qualified under

Article 336 of the Criminal
Code of Ukraine, provided
that intent to evade is proven

Requires proof

of receipt of the sum-
mons and the absence
of valid reasons for
nonappearance

Qualified under

Article 336 of the Criminal
Code of Ukraine if intent to
evade conscription is proven

Difficulties in proving
deliberate evasion
of receipt

Qualified under
Article 336 of the Criminal
Code of Ukraine if the pur-

Requires proof
that the change
of residence was aimed

pose of changing residence
was to evade conscription

Qualified under

at avoiding conscrip-
tion

Requires forensic

Article 336 of the Criminal
Code of Ukraine. May also be
qualified under Article 358
(forgery) if false documents
are used

medical examination;
difficult to prove
deliberate simulation

Qualified cumulatively Requires document

under Articles 336 examination and proof
and 358 of the Criminal Code of falsification

of Ukraine

Qualified under Difficult to prove that

Article 336 of the Criminal
Code of Ukraine; if the border
crossing was illegal, also under
Article 332-2

May be qualified under
Article 336 of the Criminal
Code of Ukraine if intent to
evade conscription is proven

the departure was
motivated specifically
by intent to evade
conscription
Particularly difficult to
prove intent and pres-
ence of legal obligation
to return

Qualified cumulatively Requires forensic
under Articles 336 medical examination
and 409 of the Criminal Code and proof of inten-
of Ukraine tional nature of inju-

ries

fication is considered proper if the individual
received the draft notice in person, confirmed
by their signature, or if the notice was delivered
via other communication channels provided by
law (Turkot, 2015; Chornyi, 2015).

Second, courts recognize the existence
of valid reasons for failure to appear in response
to a draft notice as a circumstance that excludes
criminal liability under Article 336. Such rea-
sons may include illness, natural disasters,
the death of a close relative, or other circum-
stances that make it impossible for the individ-
ual to report. The burden of proving the exist-
ence of valid reasons lies with the defendant.

Third, courts examine the subjective ele-
ment of the offense, in particular the presence
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Table 2

Comparative Analysis of Criminal Liability for Draft Evasion in European Countries

Legislative Regula- Sanctions for Draft
Country . .
tion Evasion

Ukraine  Article 336 Imprisonment for
of the Criminal Code  aterm of 5 to 10 years
of Ukraine “Evasion
of Conscription during
Mobilization”

Poland Article 144 Fine, restriction of lib-
of the Criminal Code  erty, or imprisonment
of Poland “Evasion for up to 3 years
of Military Service”

Germany  § 109 of the Ger- Imprisonment for up to
man Criminal Code 5 years or a fine
“Evasion of Military
Service”

Lithuania Article 314 Community service,
of the Criminal Code  fine, arrest, or imprison-
of Lithuania “Evasion  ment for up to 3 years
of Military Service”

Finland Chapter 45 Fine or imprisonment
of the Criminal Code  for up to 1 year (in
of Finland “Military peacetime), up to 4
Offences” years (in wartime)

Sweden  The Total Defence Fine or imprisonment
Duty Act for up to 2 years (in

peacetime), up to 4
years (in wartime)

Italy Article 135 of the Mili- Imprisonment from 6
tary Criminal Code months to 2 years (in

peacetime), from 2 to 5
years (in wartime)

Norway  § 35 of the Military Fine or imprisonment

Criminal Code

for up to 3 years

Qualification
Features

Formal composi-
tion of the crime;
direct intent
required

Intentional act;
milder sanctions in
peacetime

Differentiated
approach depend-
ing on the method
of evasion
Increased liability
during wartime

Clear differen-
tiation based on
the time criterion

Criminal liability
reinstated in 2017
after a long suspen-
sion

Differentiated
approach based on
time of commission

Additional
sanctions include
restriction of civil
rights

Alternative
(Non-Military) Service

Provided only for specific
categories of citizens due
to religious beliefs

Available for persons
with religious or other
conscientious beliefs

Well-developed system
of alternative service

Available for persons
with religious or other
conscientious beliefs

Broad availability
of alternative service

Well-developed system
of alternative service

Right to alternative
service is constitutionally
guaranteed

Well-developed system
of alternative civilian
service

of intent to evade conscription. If the person
was unaware of being subject to conscrip-
tion or lacked intent to avoid it, the elements
of the crime under Article 336 are not present.
At the same time, ignorance of the law does not
exempt one from criminal liability; therefore,
a person who was aware of the announcement
of mobilization but failed to appear at the terri-
torial recruitment center may be held criminally
liable.

Fourth, courts take into account the per-
sonal characteristics of the offender and the spe-
cific circumstances of the case when determin-
ing the punishment for evasion of conscription
during mobilization. An analysis of judgments
indicates that in most cases, courts impose
a sentence of imprisonment close to
the minimum term provided for by the sanction
of Article 336 of the Criminal Code of Ukraine,
namely five years. However, where mitigat-
ing circumstances are present—such as sincere
remorse, active cooperation with the inves-

tigation, or the presence of minor children in
the person’s care—courts often apply Article 75
of the Criminal Code and release the individual
from serving the sentence with a probationary
period (Chornyi, 2015).

7. International Experience of Criminal
Law Counteraction to Evasion of Military
Service

An analysis of international experience in
criminal law counteraction to evasion of mili-
tary service reveals a diversity of approaches to
addressing this issue. In most European coun-
tries, criminal liability for evasion of military
service is prescribed, yet the sanctions for such
an act are generally less severe than those in
Ukraine.

For instance, in Poland, evasion of mili-
tary service is punishable by up to three years
of imprisonment. In Germany, such evasion may
result in imprisonment for up to five years or
a fine. In Lithuania, it may be punished by com-
munity service, a fine, arrest, or imprisonment for
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up to three years. At the same time, most Euro-
pean states provide the possibility of performing
alternative (non-military) service for individuals
whose religious or other beliefs prevent them
from undergoing military service. In Ukraine,
the possibility of alternative service is also
legally established for certain categories of cit-
izens. However, the scope of such individuals is
rather limited and, for example, does not include
persons whose philosophical or ethical beliefs
prevent them from performing military service.

It is worth noting that following the onset
of the full-scale invasion of Ukraine by the Rus-
sian Federation, many European countries have
strengthened the liability for evasion of military
service and intensified efforts to reinforce their
armed forces. This indicates a growing aware-
ness of the importance of ensuring national
defense capability in the context of modern geo-
political challenges.

8. Ways to Improve Criminal Legisla-
tion in the Field of Counteracting Evasion
of Mobilization

Based on the conducted analysis, the follow-
ing directions for improving criminal legislation
in the field of counteracting evasion of mobiliza-
tion can be proposed.

Firstly, it is advisable to differentiate crimi-
nal liability for evasion of mobilization depend-
ing on the method by which the offense is com-
mitted. In particular, stricter liability could
be established for evasion committed through
the use of forged documents, bribery, self-in-
flicted injury, and similar means. This would
contribute to upholding the principle of fair-
ness in punishment and the individualization
of criminal liability.

Secondly, it is expedient to introduce crim-
inal liability for evading the receipt of a sum-
mons for military service during mobilization.
Currently, such evasion qualifies as evasion
of mobilization only when the individual's
intent to avoid conscription is proven. In prac-
tice, however, proving such intent poses sig-
nificant difficulties. Therefore, consideration
should be given to criminalizing intentional
evasion of receiving a summons for military ser-
vice during mobilization as a separate criminal
offense or, alternatively, introducing adminis-
trative liability for such actions.

Thirdly, it is necessary to clarify the dis-
position of Article 336 of the Criminal Code
of Ukraine by specifying the meaning of "eva-
sion of mobilization." In particular, it would be
appropriate to define this term as the failure to
report to the designated assembly point within
the period specified in the summons without
valid reasons, as well as other deliberate actions
(or inaction) aimed at avoiding conscription
for military service during mobilization. This
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would help to eliminate inconsistencies in
the interpretation of this provision and ensure
its uniform application in practice.

Fourthly, it is worth considering the intro-
duction of broader opportunities for performing
alternative (non-military) service during mobi-
lization. This would strike a balance between
the state’s interest in ensuring defense capabil-
ity and the rights of individuals who, due to reli-
gious, philosophical, or ethical beliefs, cannot
perform military service.

Fifthly, the introduction of a legal mecha-
nism of active repentance for individuals who
evaded mobilization but voluntarily reported
to a territorial recruitment and social support
center and expressed a willingness to perform
military service should be considered. Such
a mechanism would provide incentives for indi-
viduals who had previously evaded conscription
to voluntarily fulfill their constitutional duty to
defend the homeland.

9. Conclusions

The analysis conducted allows for
the formulation of the following conclusions
and proposals. Evasion of military conscrip-
tion during mobilization constitutes a socially
dangerous act that undermines national secu-
rity and the defense capabilities of the state.
The criminalization of such conduct is justified
and consistent with the principle of propor-
tionality, given the heightened public danger
of draft evasion during wartime.

Effective counteraction to evasion of mobi-
lization requires a comprehensive approach that
encompasses not only criminal law measures but
also organizational, informational, and other
initiatives. In particular, it is essential to raise
citizens' legal awareness, promote a positive
attitude toward military service, and ensure
adequate conditions for its performance. This
includes sufficient material support for service
members and their families, as well as proper
social protection for combatants.

At the same time, the criminal law meas-
ures directed at addressing draft evasion during
mobilization require further refinement. It is
advisable to:

— Differentiate criminal liability based on
the method of commission (e.g., use of forged
documents, bribery, self-inflicted injuries).

— Introduce liability for intentional evasion
of receiving a draft summons during mobiliza-
tion.

— Clarify the disposition of Article 336
of the Criminal Code of Ukraine by specifying
what constitutes "evasion of mobilization"—
including failure to report to the assembly
point without valid reason or other intentional
actions (or omissions) aimed at avoiding mili-
tary conscription.
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— Expand opportunities for performing
alternative (non-military) service during mobi-
lization, particularly for individuals with reli-
gious, philosophical, or ethical objections.

— Establish a legal mechanism for active
repentance for individuals who previously
evaded mobilization but voluntarily report
to the Territorial Recruitment and Social
Support Center and express a willingness to
serve.

Judicial practice also plays a crucial role
in addressing evasion of military service dur-
ing mobilization. Courts must ensure consist-
ency and stability in the application of law,
consider all relevant circumstances of the case
and the personality of the offender, and uphold
the principles of justice and individualized lia-
bility when imposing punishment.

International experience in criminal law
responses to military service evasion may be val-
uable for improving Ukrainian legislation in this
area. However, such experience should be adapted
with consideration for the specific features
of Ukraine's legal system, national traditions,
and the current threats to national security.

In conditions of martial law, it is particu-
larly important to maintain a balance between
the state’s interest in ensuring national secu-
rity and defense capability on the one hand,
and the protection of citizens’ rights and freedoms
on the other. This balance must be upheld both in
legislation and in law enforcement practice.

Therefore, improving the criminal law
mechanisms for countering evasion of military
conscription during mobilization is a vital task.
Its successful implementation will contribute
to strengthening national security and defense
capacity, as well as ensuring the fulfillment

Oanez Konunos,

of citizens’ constitutional duty to defend their
homeland.
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KPUMIHAJIbHO-IIPABOBI O3HAKHM YXWJIEHHA BIT IIPU30BY
HA BIMCBROBY CJIY/KBY IIIJI YAC MOBIJII3AIIII:
3ATAJIbBHOTEOPETUYHA XAPAKRTEPUCTUKA

Awnoranisi. Memoto cTatti € 3jiliCHEHHS KOMILJIEKCHOTO TEOPETUKO-TIPABOBOTO aHAi3y KpUMi-
HaJbHO-IIPABOBUX O3HAK YXMJEHHs BiJ IIPU30BY Ha BilicbKoBy cay:x0y miz yac Mobinisanii, BusHa-
YeHHs IPOOJIEMHUX acleKTiB KBaiidikalii 7aHOro 3J0uMHy Ta (GOPMYJIIOBAHHS IIPOTO3UIIN 11010
B/IOCKOHAJIEHHSI KPUMiHAJBHOTO 3aKOHOJABCTBAa y 1iil ccepi. Pesyavmamu. Y crarti 3ailicueno
KOMIIJIEKCHUI aHasli3 KPUMiHAJbHO-TIPABOBUX O3HAK YXWJIEHHS Bifl TPU30BY HA BiliCBKOBY CIYXK-
Oy mix dac Mobimisarii. PosrisiHyTo OCHOBHI eJeMEHTH CKJIALy 3JI0YHHY, HepeabadyeHoro cTaTTeio
336 KpuminaibHoro kojgekcy Ykpainu, i3 ypaxyBauusaM crerndiku Mobiisamniiinoro nepiogy. Jloci-
JoKeHo 00'€KTHBHI Ta cy6'e€KTUBHI O3HAKW JAaHOTO KPUMIHAIBHOTO MPABOTOPYIIEHH, MPOaHaTi30-
BAHO aKTyaJbHY CYIOBY IPAKTUKY Ta 3aKOHOJABYI 3MiHH, 10 BifOYINCSI B YMOBAaX BOEHHOTO CTaHY.
Busnaueno npobaeMui acnekTn kBaidikaiii yXuaeHHs Big IPpU30BY Iij yac Mobimisallii, 30kpema
PO3MEKYBAHHS 3 IHIIUMKI CYMIKHUMH CKJIQlaMy 3JI0UYMHIB. 3allPOIOHOBAHO IJISXU BIOCKOHAJIECHHS
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KPUMiHATHHO-TIPABOBOI MPOTHUJII TAKUM ITPABOTIOPYIIEHHSM Ta MiBUIIEHHS e(heKTUBHOCTI TIpaBo3ac-
TOCOBHOI TTPaKTHUKH.

AHauti3 MIZKHAPOIHOTO JOCBIAY KPUMIHAIBHO-TIPABOBOI POTUJIT YXIJIEHHIO Bijl BIICHKOBOI Cay:KOU
CBIYUTD TIPO PISHOMAHITHICTD MiXOMIB M0 BUPIIIEHHS AaHOl mpobieMu. Y GiIbIIOCTI €BPONEHChKIX
KpaiH nepeadaueHo KpUMiHaIbHY BiANOBIAAIBHICTD 32 YXUJIEHHS B/l BIHCbKOBOI CyskOH, ajle CaHKILi 3a
TaKe JisSHHs € MEHII CyBOPUMH, HiK B YKpaiHi. 3po0JieHO BUCHOBOK, 110 MIKHAPOIHUN JOCBII KPUMi-
HaJIbHO-TIPABOBOI MPOTHIii YXUIEHHIO Bi/l BifiChKOBOI CJTysKOM MOsKe 6YTH KOPUCHUM IS BAOCKOHAIEHHST
YKpPaiHChKOTO 3aKOHOMABCTBA Y 11iii cepi. BoaHouac, sanosnuentst 3apyGisKHOTO JOCBiLY MOBUHHO 3/1i-
CHIOBATUCS 3 yPAXyBaHHSM 0COOJIMBOCTEN IPABOBOL cCTeMU YKPaiHu, HAIIOHAJIbHUX TPAIUILLii, & TAKOK
aKTyaJIbHUX BUKJIMKIB Ta 3arpo3 HallioHaIbHil Geamerti Ykpaitn. B yMoBax BOEHHOTO CTaHy 0COGINBOTO
3HaueHHs HabyBae 3a0esneueHHst OanaHCy M iHTepecaMu IepsKaBU IOJI0 3aXKMCTy HAIlIOHAJIBHOI Ge3Ie-
KU Ta 000POHO3IATHOCTI, 3 0JIHOT0 OOKY, Ta 3aXUCTOM IPaB i cBOOO rpoMa/istH, 3 iHuoro 6oky. [leii Gananc
MoBUHEH OyTH 3a0e3MedeHnii K Ha 3aKOHOAABYOMY PiBHI, TakK i B MPaBO3acTOCOBHi mpakTuili. Takum
YUHOM, BAOCKOHAJIEHHSI KPUMIHAJIbHO-IIPABOBOI MPOTH/I YXUJIEHHIO BiJl IPU30BY Ha BIHCHKOBY CIIyKOY
i1 yac MoOLTi3allil € BasKIMBUM 3aBAAHHSM, BUPILIEHHS IKOTO CIIPUATHME 3a0€3IIeYeHHI0 HAliOHAIbHOT
Gesreky Ta 0600pOHO3AATHOCTI YKpaiti, a TAKOK peaiisallii KOHCTUTYLIHOro 000B'sSI3Ky rPOMa/SH 00
3axucry BitTunusnu.

KiouoBi cioBa: KprMiHajibHe IIPABO, YXUJIEHHS BiJl IPU30BY, MOOLIi3allist, BilicbKoBa CIryK0a, KpHMi-
HaJlbHA BIATOBIIANBHICTh, CKJIAJL 3JI0YMHY, BOCHHUI cTaH, KBasidikallis 3/J04MHIB, HallioHAIbHA Ge3leKa.
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THE ESSENCE AND FEATURES

OF TRANSNATIONAL ORGANISED
CRIMINAL GROUPS: THEORETICAL
AND PRACTICAL ASPECTS

Abstract. Purpose. The purpose of the article is to define the essence and features of transnational
organised criminal groups. Results. The article studies some aspects of investigation of crimes committed
by transnational organised criminal groups. On the basis of domestic and foreign scientific literature, as
well as the study of legislation, the concept and features of a ‘transnational organised criminal group’
are formulated. The author emphasises that the issue of transnational crime, namely, the definition of its
concept and features, has always been a subject of lively debate among scholars and practitioners over
the past decades both in Ukraine and abroad. The solution to these problems requires a thorough study
and analysis of domestic and foreign scientific literature, as well as a comprehensive study of judicial
and investigative practice. The concept of a transnational organised criminal group is formulated as a stable
transnational association of five or more persons united by a single plan of illegal activities and distribution
of functions among its members with an existing leader (leaders), and which commits illegal activities
(possibly disguised as legal) with the aim of maximising illegal proceeds. Conclusions. The following
features have been identified: it operates on the territory of more than one state; it commits unlawful acts
in one state, but a significant part of its preparation, planning and management takes place in another
state; it commits unlawful acts in one state, but its significant consequences take place in another state; it
consists of five or more persons; it has a preliminary conspiracyj; it is stable; the association is hierarchical;
its goal is to commit serious or especially serious crimes; it manages and coordinates the illegal activities
of these persons; it has a high level of secrecy of criminal activity; it has a mercenary motive; it may have
corrupt ties in government, administration, and law enforcement agencies; organised criminal activity
may be politicised.

Key words: transnational organised criminal group, criminal offences, leader, investigation,
investigative (search) actions, planning.

1. Introduction on the study of the essence and fea-

The issue of transnational crime, namely,
the definition of its concept and features, has
always been a subject of lively debate among
scholars and practitioners over the past dec-
ades both in Ukraine and abroad. The solution
to these problems requires a thorough study
and analysis of domestic and foreign scientific
literature, as well as a comprehensive study
of judicial and investigative practice. There-
fore, this publication will be aimed at address-
ing a specific issue: defining the essence
and features of transnational organised crimi-
nal groups.

The following national and foreign
scholars who have focused their research

© V. Luhovyi, 2024

tures of organised criminal groups should
be noted: V.P. Bakhin, P.D. Bilen-
chuk, M. H. Verbenskyi, V.O. Hlushkov,
A. Castle, E. Karamucho, N.S. Kar-
pov, O.L. Kobylianskyi, V.V. Korolchuk,
A.V.Kofanov, A.M. Lazebnyi, B.S. Levytskyi,
K. B. Marysiuk, Ye.K. Paniotov, V.S. Polian-
ska, Ye.D. Skulysh, K.O. Chaplynskyi,
and others. In addition, our study is based
on a comprehensive approach to formu-
lating the scientific category, considering
international practice and current trends.

The purpose of the article is to define
the essence and features of transnational organ-
ised criminal groups.

109



3/2024
CRIMINAL LAW

2. Areas of combating transnational
organised crime

To begin with, we consider it necessary to
cite V.V. Korolchuk's thesis, stating that transna-
tional organised crime is the result of the devel-
opment of organised crime, its transformation,
expansion of its borders by going beyond the bor-
ders of one state. The author argues that this
phenomenon is becoming global in nature
and threatens the development of any state, so
transnational organised crime is one of the high-
est levels of criminal evolution, which is almost
impossible to eradicate, but it is quite possible to
reduce its negative impact on the modern world
community and politics (as well as the economy
and politics of individual states). The researcher
concludes that among the urgent measures aimed
at solving a large number of problems related
to the prevention and overcoming of organised
crime and its transnational forms, the legislative
complex of legal measures should be in the first
place along with the measures of organisational
nature, with due regard for foreign experience
of such legal prevention, as well as consistency
with international law. In other words, according
to V.V. Korolchuk, Ukraine needs to coordinate
the forms and methods of combating organ-
ised crime in accordance with the approaches
of the EU and the CoE, recognise the proce-
dures for combating organised crime generally
accepted in European countries, and for this pur-
pose it is necessary to make appropriate changes
to legislation, as well as to adopt new laws, par-
ticipate in joint activities of the EU countries
in the fight against organised groups and crim-
inal organisations, including transnational ones,
introduce a mechanism for implementing legis-
lation on transplantation (Korolchuk, 2013). In
support of all of the above, we emphasise that
the regulatory framework should, in our opinion,
be based on international law.

In the context of the above, we believe
that the position of K. Marysiuk is correct, as
he points out that these provisions are clearly
not sufficiently regulated at this level. In
the author's opinion, it would be necessary to
enshrine provisions relating to transnational
organised crime at the domestic legislative level
of the UN member states. After all, interna-
tional and domestic legislation should include
provisions that would clearly define the features
of transnational organised crime and trans-
national criminal organisations, which would
enable their clear distinction from other types
of criminal manifestations and related crimi-
nal entities, and would significantly improve
the fight against them (Marysiuk, 2017).

According to V.S. Polianska ‘.. original
definition of transnational organised crime
in the economic sector, it is organised crim-
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inal activity in the field of legal and illegal
economic activity, that is, in the field of pro-
duction, exchange, distribution and consump-
tion of material goods and services, including
under the guise of legal activity, performed in
two or more states, characterised by merce-
nary motives, planning and proper prepara-
tion of crimes, a developed structure, the pres-
ence of a special purpose of committing grave
and especially grave crimes.” In addition,
the researcher establishes that the following
will be the features of transnational economic
crimes: ‘..multiple jurisdictions (internation-
ality), multiple criminality, specific motive,
structured and mobile actor, criminal innova-
tion, corrupt connections as an integral element
of the infrastructure’ (Polianska, 2016).

According to A. Castle, the issue of trans-
national organised crime has been raised in
security dialogues precisely on these terms.
The researcher argues that in recent years,
a number of authors have argued that criminal
organisations are particularly well-positioned
to exploit the opportunities of an opening
global economy, the break-down of political
barriers, and the communications revolution.
Moreover, the author argues that “the com-
bined and often cooperative activities of many
of the leading criminal organizations are by
nature borderless operations, running counter
to and often directly threatening the interests —
and the security — of states, who seem powerless
to slow (much less reverse) the growth of crimi-
nal activity” (Castle, 1997).

According to foreign publicists, “..trans-
national organized crime encompasses vir-
tually all serious profit-motivated criminal
actions of an international nature where more
than one country is involved. There are many
activities that can be characterized as trans-
national organized crime, including drug traf-
ficking, smuggling of migrants, human traffick-
ing, money-laundering, trafficking in firearms,
counterfeit goods, wildlife and cultural prop-
erty, and even some aspects of cybercrime. It
threatens peace and human security, leads to
human rights being violated and undermines
the economic, social, cultural, political and civil
development of societies around the world. The
vast sums of money involved can compromise
legitimate economies and have a direct impact
on governance, such as through corruption
and the “buying” of elections” (Transnational
Organized Crime — The Globalized Tllegal
Economy, 2020).

In addition, M.H. Verbenskyi defines trans-
national organised crime as “..a separate type
of organised crime characterised by a struc-
tural system of highly organised and carefully
concealed criminal groups engaged in interre-
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gional or, in some cases, international criminal
activity in the form of a trade aimed at system-
atically obtaining the highest possible profits
and super-profits, often using both state struc-
tures and civil society institutions in their inter-
ests” (Verbenskyi, 2006).

Therefore, we argue that a transnational
organised criminal group is a stable transna-
tional association of five or more persons united
by a single plan of illegal activities and distri-
bution of functions among its members with
an existing leader (leaders), and which commits
illegal activities (possibly disguised as legal)
with the aim of maximising illegal proceeds.

Regarding the features of this scientific
category, first, a reference should be made to
the publication of V.V. Popko, who appropri-
ately emphasised that the formation of transna-
tional criminal law is one of the most important
activities of the United Nations, which performs
a central function in organising cooperation in
the field of combating international crime on
an institutional basis. In addition, the author
argues that the law-making and organisational
role of the Organisation is manifested in the activ-
ities of its bodies, among which the researcher
identified the following: the General Assembly,
the Security Council, the International Law
Commission, the Economic and Social Council
(ECOSOC), the Commission on Crime Preven-
tion and Control, expert groups, the Office on
Drugs and Crime, congresses on crime preven-
tion and criminal justice, commissions and com-
mittees whose activities are aimed at drafting
conventions, resolutions, declarations and other
UN documents (Popko, 2019). Thus, V.V. Popko
has listed in detail all possible UN bodies that
can adopt specific documents to counteract
the activities of transnational organised crime.

We believe that the United Nations Con-
vention against Transnational ~Organised
Crime, adopted by General Assembly Resolu-
tion 55/25 of 15 November 2000, is the most
important among them. In addition, this inter-
national legal instrument states that an offence
can be recognised as ‘...transnational in nature if:
a) it is committed in more than one State; b) it
is committed in one State but a substantial part
of its preparation, planning, direction or control
takes place in another State; ¢) it is committed
in one State, but involves an organised criminal
group that engages in criminal activities in more
than one State; d) it is committed in one State
but has substantial effects in another State”
(United Nations Convention against Transna-
tional Organized Crime, adopted by Resolution
55/25 of the General Assembly, 2000). Agreeing
with the accuracy of the features identified, we
synthesise them into the following ones, consid-
ering the issues of our study:

— A transnational organised criminal group
operates on the territory of more than one state;

— A transnational organised criminal group
commits offences in one state, but a significant
part of its preparation, planning and manage-
ment takes place in another state;

— A transnational organised criminal group
commits an offence in one State, but it has sub-
stantial effects in another State.

3. Formation of signs of organised crime

In addition, at the legislative level in our
country, the issue of the list of specific features
has not been resolved, for example, the Law
of Ukraine only provides a definition of organ-
ised crime, and the features inherent in this
phenomenon are not defined (Law of Ukraine
On the organizational and legal foundations
of combating organized crime, 1993). Moreover,
parts 3 and 4 of Article 28 of the Criminal Code
of Ukraine state that ‘...a criminal offence shall
be deemed to have been committed by an organ-
ised group if several persons (three or more)
who have previously organised themselves into
a stable association for the purpose of commit-
ting this and other criminal offences, united by
a single plan with the distribution of functions
of the group members aimed at achieving this
plan, known to all group members... 4. A crim-
inal offence shall be deemed to be committed
by a criminal organisation if it is committed by
a stable hierarchical association of several per-
sons (five or more), whose members or struc-
tural parts, by prior conspiracy, have organised
themselves for joint activities with the aim
of directly committing serious or especially
serious crimes by members of this organisation,
or directing or coordinating the criminal activ-
ity of other persons, or ensuring the function-
ing of the criminal organisation itself and other
criminal groups” (Criminal Code of Ukraine,
2001). These definitions can be used to identify
the following features of a criminal group: quan-
titative composition, structural stability, hierar-
chical association, prior conspiracy, the purpose
of committing grave or especially grave crimes,
as well as the management and coordination
of the illegal activities of these persons.

Relying on the analysis of publications by
scholars and practitioners who have studied
this issue, Ye.D. Skulysh and V.O. Hlushkov
conclude that the definition of ‘transnational
organised crime’ is dominated by the lucrative
motive, that is, the focus of transnational crim-
inal structures on obtaining ultra-high profits,
which may be both material and non-mate-
rial. The authors argue that it is not possible
to establish a minimum or maximum amount
of desired criminal profits in arithmetic terms,
that is, the value is relative. In any case, indi-
viduals join together in a criminal organisation
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to generate significant profits without resort-
ing to small, ‘petty’ transactions. In addition,
scholars indicate that organised criminal activ-
ity of a lucrative nature, which is a criminal
activity, at the present level of development
of society is often aimed at obtaining not only
material goods and financial resources, but also
numerous privileges of an outwardly intangi-
ble nature. Such privileges usually consist in
the real possibility of individuals to indirectly
influence public policy, the direction of its
socio-economic development or to participate
in the management of the state or its individual
institutions (Skulysh, Hlushkov, 2012). That
is, another feature of a transnational organised
criminal group is the lucrative motive of their
activities.

In his monographic study, K.O. Chaplyn-
skyi provides a rather extended list of features
of organised crime, including the following:
a negative socio-economic phenomenon (the
activities of criminal groups disrupt the sta-
bility of the state and economic systems, harm
individuals and competing organisations, are
a major obstacle to building market relations,
and impede civilised trade exchange, thus pos-
ing a serious threat to Ukraine's independ-
ence); a stable socially dangerous group with
a functional and hierarchical system of struc-
ture; the presence of interdependent groups
of different criminal orientation, whose mem-
bers are engaged in systematic criminal activ-
ity, closely linked by mutual responsibility
and criminal rules and traditions, have com-
mon goals and orientation, act in a coordinated
manner according to a common plan in order to
obtain the highest possible profit; the clandes-
tine and long-term nature of criminal activity,
the existence of a system of systematic neu-
tralisation of all forms of social control using
intelligence and counterintelligence, corrupt
connections in government and administration,
the judiciary and law enforcement agencies;
the clandestine and long-term nature of organ-
ised crime helps criminal groups to survive, be
legally ‘invisible’ and actively prevent undesir-
able legal decisions; the presence of a significant
material base, which is manifested in the crea-
tion of joint monetary funds invested in various
areas of criminal activity, bank accounts, real
estate; large-scale interregional, state and inter-
state criminal nature of criminal activities
with the distribution of territories and spheres
of influence between criminal groups on ter-
ritorial and sectoral grounds; the presence
of officially registered funds, joint ventures,
firms and other objects under the cover of which
criminal groups operate; establishment of links
with the foreign criminal world, active dissemi-
nation of anti-social ideology by leaders of crim-
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inal groups (Chaplynskyi, 2004). In addition to
the previously mentioned, the criminalist iden-
tifies the following signs: a high level of conspir-
acy of criminal activity, the presence of officially
registered funds, joint ventures, companies
and other objects under the cover of which
criminal groups operate, as well as the establish-
ment of links with the foreign criminal world
and the active spread of anti-social ideology by
leaders of criminal groups.

4. Conclusions

Therefore, a transnational organised crim-
inal group is a stable transnational association
of five or more persons united by a single plan
of illegal activities and distribution of functions
among its members with an existing leader
(leaders), and which commits illegal activities
(possibly disguised as legal) with the aim of max-
imising illegal proceeds. The following features
have been identified: it operates on the territory
of more than one state; it commits unlawful acts
in one state, but a significant part of its prepa-
ration, planning and management takes place
in another state; it commits unlawful acts in
one state, but its significant consequences take
place in another state; it consists of five or more
persons; it has a preliminary conspiracy; it is
stable; the association is hierarchical; its goal is
to commit serious or especially serious crimes;
it manages and coordinates the illegal activities
of these persons; it has a high level of secrecy
of criminal activity; it has a mercenary motive;
it may have corrupt ties in government, admin-
istration, and law enforcement agencies; organ-
ised criminal activity may be politicised.
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BHYMPIWHIX — CNpas,

CYTHICTb TA O3HARU TPAHCHAIIIOHAJIbHUX OPTAHI3SOBAHUX
3JJOUMHHUX YIPYIIOBAHDb: TEOPETUYHI TA IPAKTUYHI ACIIERTU

Anorarnis. Memoto cTaTTi € BUSHAUEHHS CYTHOCTI Ta O3HAK TPAHCHAIIIOHATBPHUX OPTaHi30BaHUX 3J10-
YMHHUX yTPyHoBaHb. Pe3yavmamu. HaykoBa ctaTTs NPUCBSYEHA JOCHIUKEHHIO IESIKUX acleKTiB po3-
CJIilyBaHHS 3JI04MHIB, BANHIOBAHUX TPAHCHAIIOHAJIBHIMHI OPTaHi30BAaHUMH 3JI04MHHUMHU YTPYHOBAHHS-
mu. Ha ocHOBI BiTunsHsHOI Ta 3apyOiKHOI HAYKOBOI JIiTEpaTypH, a TAKOK OIPaLlOBaHHs 3aKOHOIABCTBA
(hOpPMYJTIOETBCS TIOHATTS 1 03HAKM «TPAHCHAIIOHAJIBHOTO OPraHi30BAHOTO 3JIOUYMHHOTO YTPYIOBAHHS.
ABTOD aKIEHTY€ YBary Ha TOMY, 110 IIPOGJIeMAaTHKA TPAHCHAIIOHAIBHOI 3JI0YMHHOCTI, & CAMe BU3HAYEHHST
ii TIOHATTS Ta O3HAK 3aB3K/[M BUKJINKAJIN XKBaBl ANCKYCIi cepesl BYUCHHUX Ta TIPAKTHKIB IIPOTSATOM MUHYJINX
JIecSTUPIUD SIK B YKpaiHi, Tak i 32 KOpZOHOM. BupiiieHHs BKa3aHNX 3a/1a4 BIMara€ I'pyHTOBHOTO OTIPAIbO-
BYBaHHs Ta aHAMI3y BITYM3HAHOI i 3apyOiskHOI HAYKOBOI JIITEPATyPH, a TAKOXK BCEOIYHOTO JOCTIIKEHHST
cy10BO-CJ1i140i 1pakTiku. CHopmyIboBaHO MOHATTS TPAHCHAIIOHAILHOTO OPraHi30BaHOTO 3JI0YMHHOTO
YIPYIHOBAHHS K cTabiIbHOTO TPAHCHAIIIOHAJIBHOTO 00’ €IHaHHSI 1I'ATH Ta Gisibiue 0cil, 1o MoeHaHE €11~
HUM IIJTAHOM MTPOTUIIPABHOI [MislIbHOCTI Ta PO3MOiNIOM (DYHKIII MiXK HOTO YieHAMK 3 HASIBHUM JIiJIepPOM
(JTimepamm), a TaKOXK SIKQ BYNHSIE TIPOTUTIPABHY [l SITBHICTD (MOKINBO, 3AMACKOBAHY ITi/ 3AKOHHY ) 3 METOIO
OTPUMAaHHS MAKCHMAJIBHIX IPOTUTIPABHUX A0X0/iB. Bucnoexu. BrisnaueHo HACTYTIHI HI0TO O3HAKY: Jli€ HA
TepuTOopii GisIbII, HiXK OXHIET Aep/KaBy; BUNHSE IPOTUIIPABHI AiAHHA B OHI AepKaBi, ajie 3HaYHa YacTKa
HOro 1iAroTOBKHY, MJIaHyBaHHs Ta KEPIBHUIITBA BiA0YBA€ThCS B IHILIN 1ep/KaBi; BUMHSIE TIPOTUIIPABHI J[isTH-
HS1 B OJIHIT ZIepsKaBi, ajie OTo ICTOTHI HACIKY MAIOTh Micile B iHIiT gepkaBi; KiibKicHuil ckaas (1r'siTh
Ta Gisblire ocib); momepeaHs 3MOBa; CTIHKICTb CTPYKTYPH; i€papXiuHicTh 00’ €AHAHHS; MeTa — BYNHEHHS
TSHKKUX 260 0COOMMBO TSKKUX 3JI0YNHIB; KePIBHUITBO Ta KOOPAMHALLISI IPOTHIIPABHOI [isSIBHOCTI BKa3a-
HUX 0Ci0; Ma€ BUCOKHI PiBEHb KOHCIIPALIT 3/I0UMHHOI [isSJIbHOCTI; KOPUCIUBUIL MOTHUB [IisIJIBHOCTI; MOJK-
JIMBI KOPYIIIiiiHI 3B’sI3KM B OPraHax BJIa/iu, YIIPABJIiHHA, & TAKOXK Y IIPABOOXOPOHHHX OPraHax; MOXKJINBA
TIOJTITH3AITisl OPTaHi30BAHOI 3T0YMHHOI AiSIBHOCTI.
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ON THE CONCEPT OF CRIMINAL LAW
REGULATION OF LAW ENFORCEMENT ACTIVITIES
UNDER SPECIAL PERIOD CONDITIONS:
CHALLENGES AND PROSPECTS

Abstract. Purpose. This article aims to examine the nature and specific features of law enforcement
activities, their objectives, functions, and composition of actors in the context of the development
of civil society. It also analyzes the criminal law regulation of law enforcement activities, particularly
under special period conditions. Results. The article considers law enforcement activities as a complex
process aimed at maintaining public order, implemented by specially authorized bodies in accordance with
the law. It explores key approaches to defining the concept of law enforcement activity, its functions, tasks,
and institutional composition. The author analyzes academic perspectives on the role of state and non-state
institutions in ensuring public order. Particular attention is given to the role of law enforcement activities
amid civil society development and their significance for upholding the rule of law. The main directions
of law enforcement bodies’ activities, their functional purpose, and the legal foundations for interaction
with other institutions are identified. The article examines the criminal law regulation of law enforcement
activities during special periods, including martial law and states of emergency. Issues of coordination among
branches of government and the need to improve professional training for law enforcement personnel are also
addressed. Conclusions. It is concluded that a key aspect lies in enhancing preventive measures to reduce
the risk of criminal offenses, as well as focusing on work with vulnerable population groups. At the same
time, significant attention is paid to the protection of human rights even under temporary restrictions such
as curfews or limited access to certain resources. The prospects for the development of law enforcement
activities during special periods include the introduction of modern technologies, improved professional
training of law enforcement personnel, and the enhancement of the regulatory framework, taking into
account the experience of other countries. This will enable the law enforcement system to respond more
effectively to threats and ensure the implementation of the rule of law.

Key words: law enforcement activity, public order, law enforcement agencies, legality, rule of law,
criminal law regulation.

1. Introduction

Modern societal development is character-
ized by growing social, economic, and geopo-
litical challenges that necessitate the improve-
ment of criminal law regulation. Under special
period conditions—associated with martial law,
states of emergency, or other crisis situations—
the criminal justice system must adapt to new
threats. A special period requires the creation
of specific legal mechanisms to ensure effec-
tive crime prevention, protection of national
security, and safeguarding of human rights.
However, this raises the issue of maintain-
ing a balance between securing public order
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and respecting constitutional rights and free-
doms.

Moreover, criminal law policy often lacks
the flexibility needed to respond to new forms
of crime, such as cybercrime, terrorism, or
war-related offenses. This calls for a revision
of existing norms and procedures, as well as
adaptation of international practices to national
contexts.

Another pressing issue is the imperfec-
tion of coordination mechanisms between law
enforcement bodies, the judiciary, and other
actors involved in criminal justice. The spe-
cial period also poses challenges for upholding
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human rights standards, since the applica-
tion of coercive measures often risks violating
the principle of the rule of law.

Thus, the criminal law regulation of law
enforcement activities during special periods
must be comprehensive, innovative, and for-
ward-looking. Addressing these challenges is
a crucial step toward ensuring sustainable pub-
lic order and the protection of fundamental
human rights.

The issue of law enforcement activity
has been extensively discussed in academic
literature, particularly by scholars such as
A.D. Voitsechuk, V.M. Dubinchak, O.F Kob-
zar, V.V. Mykytenko, O.L. Sokolenko, P.L. Fris,
V.V. Shablystyi, P.M. Shapirko, S.I. Shevchenko,
O.S. Yunin, among others. However, there is
no consensus regarding the actors involved
and the functional content of law enforce-
ment activities. Some researchers argue that
such activities are performed exclusively by
state authorities vested with coercive powers,
while others highlight the active role of non-
state institutions. Particular attention is paid
to the legal status of law enforcement agencies
and their interaction with other state and civil
society structures. At the same time, scholars
examine crime prevention as a distinct direction
within law enforcement activities. The ques-
tion of adapting law enforcement functions to
the realities of a special period remains a subject
of debate and requires further research.

The purpose of this article is to examine
the essence and specific features of law enforce-
ment activities, their objectives, functions,
and actors within the context of civil society
development. Additionally, it analyzes the crim-
inal law regulation of law enforcement activi-
ties, especially under special period conditions.

2. Law Enforcement Activity in the Con-
text of Civil Society Development

In legal scholarship, there is a perspective
that defines law enforcement activity as a pro-
cess of safeguarding legal order carried out by
specially authorized bodies in accordance with
procedures established by law. This activity
includes handling legally significant matters,
identifying offenses, prosecuting individuals
responsible for their commission, and, in certain
cases, applying coercive measures regulated by
law. An essential component also involves repre-
senting and protecting the rights and legitimate
interests of individuals and legal entities (Kras-
nokutskyi, 2004).

From this standpoint, it can be stated that
law enforcement activity in the context of civil
society development possesses the following
characteristics: it is carried out on the basis
of legal norms and for the purpose of their
implementation, it has clearly defined objec-

tives, and it is exercised exclusively by specially
authorized entities. However, academic dis-
course lacks a unified view regarding the precise
subjects of such activity.

For instance, P.M. Shapirko argues that law
enforcement activity is a type of state function
carried out by specially authorized bodies with
the aim of safeguarding public order. It involves
the application of legal measures while adhering
to the regime of legality (Shapirko, 2014).

Similarly, V.M. Dubinchak defines law
enforcement activity as an active form of behav-
ior by authorized entities that includes the use
of coercive means prescribed by law. Its purpose
is to protect, safeguard, and prevent violations,
to restore violated rights, freedoms, and legit-
imate interests, and to ensure the implemen-
tation of the state’s law enforcement function
(Dubinchak, 2007).

In contrast, V.V. Mykytenko challenges
the assertion that law enforcement activity is
exercised solely by authorities whose decisions
are binding. He emphasizes that the function
of protecting human rights and freedoms should
not be the exclusive prerogative of state institu-
tions vested with public authority. According to
the scholar, this function can be fulfilled by both
governmental and non-governmental institu-
tions. This claim is supported by the activities
of organizations whose very names reflect their
goals and purpose (Mykytenko, 2013).

O.L. Sokolenko, in turn, includes in
Ukraine’s system of law enforcement agencies
such institutions as the judiciary, the prose-
cutor’s office, the Security Service of Ukraine,
the State Protection Directorate, the Mili-
tary Law Enforcement Service of the Armed
Forces of Ukraine, the State Border Guard
Service of Ukraine, the State Criminal-Exec-
utive Service, the State Enforcement Service,
the National Police of Ukraine, the Internal
Troops of the Ministry of Internal Affairs,
the Foreign Intelligence Service of Ukraine,
the Main Intelligence Directorate of the Min-
istry of Defense, the Ukrainian Parliament
Commissioner for Human Rights, and other law
enforcement agencies (Sokolenko, 2013). He
also emphasizes that the goal of law enforcement
activity is to safeguard and protect the founda-
tions of the constitutional order, human rights
and freedoms, and legitimate interests, while
ensuring legality and public order. The essence
of this activity lies in the practical implemen-
tation of legal norms by competent authorities
(Sokolenko, 2013).

Accordingly, it is reasonable to recognize
law enforcement activity as inherently linked to
the law enforcement function of the state, whose
principal purpose is the protection and safe-
guarding of citizens’ rights, freedoms, and legiti-
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mate interests. Owing to its multifaceted nature,
law enforcement activity encompasses both state
and non-state institutions that exercise author-
ity in various domains—environmental, social,
cultural, and others. In fact, it is difficult to find
a body or organization that is not invested in its
effectiveness. Law enforcement activity affects
the interests of every individual, holds signifi-
cant social value, and constitutes a key element
in the formation of a rule-of-law state (Fomenko,
Yunin, Myroniuk, Sobakar, 2022).

Based on the above definitions, law enforce-
ment activity is grounded in the mainte-
nance of public order in society and the state,
and the protection of citizens’ rights, freedoms,
and legitimate interests. Its purpose is revealed
through its objectives and functions.

The core objectives of law enforcement
activity include the protection of individ-
ual rights and freedoms, the constitutional
order, property, public order, natural resources
and the environment, as well as state
and national security and the country's borders.
Fulfilling these objectives enables the protec-
tion of both individuals and society as a whole,
which is achieved through the implementation
of the rule of law in all spheres of life. Through
law enforcement activities, the state ensures
compliance with legal norms by all subjects
of law (Yunin, 2013).

The realization of law enforcement objec-
tives is achieved through functions such as:
prevention of legal violations, identification
of offenses, their suppression, examination
and investigation, restoration of violated rights,
and the imposition of sanctions on offend-
ers (Yunin, 2013). These functions are aimed
not only at combating unlawful acts but also
at restoring citizens’ legitimate rights and inter-
ests, thereby promoting the rule of law.

Thus, law enforcement activity serves as
a guarantor for the implementation of legal
norms. It is an integral part of the state’s func-
tioning, ensuring the effectiveness of law itself.
The overarching goal of law enforcement activ-
ity is the protection and safeguarding of law,
which is expressed through the implementation
of the principle of the rule of law.

However, the primary objective of law
enforcement agencies is to exert preventive
and deterrent influence by preventing offenses
and maintaining public order. This encom-
passes not only combating crime but also pro-
tecting public order, the constitutional system,
public health, environmental safety, and other
related spheres. The fight against crime includes
the entire range of measures aimed at the pro-
tection of law.

As previously noted, law enforcement activ-
ity, as a type of state function, is carried out

116

by various governmental bodies that are affil-
iated with different branches of power. Law
enforcement agencies possess a complex, mul-
ti-tiered structure. According to some scholars,
this structure can be categorized into major
groups based on the areas of activity. These
include combating general crime, organized
crime, and economic crime; preventive work;
maintaining public order; and others. The
types of law enforcement activity vary depend-
ing on the regulatory subject matter, which
is governed by different branches of law. For
instance, justice is considered one form of law
enforcement activity, with its subtypes includ-
ing administrative and criminal proceedings
(Yunin, 2021). In this context, some researchers
argue that the ideal model of a law enforcement
system presupposes the absence of subordina-
tion of law enforcement agencies to executive
bodies that are not tasked with ensuring legal-
ity. All types of state activity must comply with
the law and be carried out in accordance with
legally established procedures.

Depending on the functions performed by
law enforcement bodies, law enforcement activ-
ity may be divided into the following areas:
maintaining public order in the sphere of social
relations; counteracting offenses; ensuring pub-
lic safety; combating crime, including detecting,
solving, and investigating criminal offenses;
monitoring compliance with legal norms;
enforcing court decisions and rulings of other
bodies within the limits established by law;
implementing state policy in the field of justice;
providing professional legal assistance to both
individuals and organizations; and the opera-
tions of notarial institutions, private security
companies, and detective agencies.

At the same time, scholars emphasize that
it is unreasonable to expect law enforcement
agencies to completely eradicate crime; how-
ever, a significant reduction is possible. To that
end, law enforcement activity operates in two
principal forms. The first involves the detection,
registration, documentation, investigation,
judicial review of criminal cases, and execution
of penalties. The second takes the form of iden-
tifying the conditions conducive to the com-
mission of offenses, safeguarding public order
and property, ensuring public safety, and con-
ducting comprehensive preventive measures
and legal awareness campaigns.

Another notable area of law enforcement
activity is the removal of obstacles that hinder
citizens from exercising their legitimate rights
and freedoms. In this regard, crime prevention
may be recognized as a distinct type of activity,
separate from the core concept of law enforce-
ment. It is worth supporting the constitutional
principles that emphasize the importance
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and purpose of state and local authorities’
efforts to create conditions for individuals to
exercise their rights and freedoms. At the same
time, it is noted that preventive work should
be grounded in the results of law enforcement
activities; otherwise, its direction will remain
vague and ineffective (Kosytsia, 2017).

Therefore, we contend that crime pre-
vention is an integral part of law enforcement
activity, as it is aimed at ensuring legality.
From this perspective, law enforcement activ-
ity can be understood as a set of diverse yet
interrelated measures carried out by both state
and civil society institutions. These measures
are aimed at preventing criminal offenses, elim-
inating the conditions that give rise to or facil-
itate them, and ultimately creating favorable
conditions for citizens to realize their rights,
freedoms, and obligations. Practical experi-
ence shows that prevention is most effective
when it is conducted jointly by governmen-
tal and non-governmental organizations. For
example, civil associations contribute signifi-
cantly to the implementation of the state crime
prevention system, particularly by encouraging
citizen involvement in such activities.

Some scholars equate law enforcement
activity with so-called “legal coercion,” assert-
ing that the legal status of state institutions
obliges them to apply coercive measures
(Kosytsia, 2017). These institutions are defined
as those tasked with the mandatory enforce-
ment of public order. At the same time, the con-
cept of coercion is interpreted broadly, encom-
passing not only direct (physical) influence
but also indirect methods such as inspections,
directives, prohibitions, and restrictions. It
should be emphasized that the law enforcement
activity of state bodies is inherently coercive in
nature, as only the state possesses the legitimate
authority to apply coercion.

Unlike state structures, law enforcement
activity carried out by non-state actors is based
on public influence measures. One of the key
indicators used to assess the effectiveness of law
enforcement agencies—particularly the Military
Law Enforcement Service of the Armed Forces
of Ukraine—is public opinion. The level of public
trust and support plays a decisive role in shaping
the positive image of law enforcement agencies.
Therefore, in order to strengthen public trust,
law enforcement bodies should actively engage
citizens and civil society organizations in coop-
eration and joint initiatives.

It is apparent that the criminal law regula-
tion of law enforcement activity under special
period conditions is complex and multidimen-
sional. A special period encompasses situations
arising from states of emergency, armed conflicts,
technological or natural disasters, and other

crisis conditions that require the adaptation
of legal mechanisms. Under such circumstances,
law enforcement agencies not only perform
their traditional functions of maintaining pub-
lic order but also assume additional responsi-
bilities aimed at reinforcing national security
and maintaining social stability.

4. Conclusions

In the context of a special period, law
enforcement activity acquires new character-
istics shaped by crisis-related challenges that
require prompt response and the adaptation
of criminal law mechanisms. The key features
of such activity lie in its orientation toward
ensuring national security, maintaining public
order, and safeguarding the rights and freedoms
of citizens under extraordinary circumstances.
Law enforcement agencies play a crucial role in
fostering stability, which is achieved through
effective coordination among various state
institutions and international partners.

A fundamental aspect in such conditions
is the strengthening of preventive measures
aimed at reducing the risk of criminal offenses,
alongside targeted engagement with vulnerable
groups. At the same time, significant attention is
devoted to the protection of human rights, even
under temporary restrictions such as curfews or
limitations on access to certain resources.

The future development of law enforcement
activity during a special period includes the inte-
gration of modern technologies, enhancement
of the professional training of law enforcement
personnel, and improvement of the regulatory
and legal framework in line with international
best practices. These measures enable the law
enforcement system to respond more effectively
to emerging threats and to uphold the principle
of the rule of law.

Thus, criminal law regulation under complex
circumstances serves as a vital tool for ensuring
societal stability, protecting public interests,
and strengthening trust in state institutions. It
enables the establishment of appropriate condi-
tions for citizens’ security and the functioning
of arule-of-law-based state even in times of crisis.
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10 MOHATTA KPUMIHAJIBHO-ITPABOBOT'O PEI'YJIIOBAHHS
ITPABOOXOPOHHOI AIFAJIBHOCTI B YMOBAX OCOBJIMBOTIO ITEPIOLY:
BUKJINKU TA ITEPCIIEKTUBU

3aB/alb, QYHKIG Ta Cy0’€KTHOTO CKIATY B KOHTEKCTI PO3BUTKY TPOMAJITHCHKOTO CYCIiIbeTBA. Takosk ana-
J3Y€EThCST KPUMIHATIBHO-TIPABOBE PErYJIIOBAHHS [IPABOOXOPOHHOI [isIIIbHOCT, 30KpEMA B YMOBaX 0COOIMBO-
ro niepiofy. Peayavmamu. Y cTatTTi po3rsTHYTO TPABOOXOPOHHY MiSTBHICTD SIK KOMILIEKCHUI TPOTIEC, 110
CTIPSIMOBAHMH Ha OXOPOHY ITPABOTIOPS/IKY Ta PEai3yEThCs CIEI[iaTbHO YITOBHOBAKEHUMI OpraHaMH BifIIio-
BIJIHO /10 3aKOHOZIABCTBA. Jl0CIiIZKEeHO OCHOBHI IiIXO/IX /10 BU3HAUEHH:I TOHSTTS IIPABOOXOPOHHOI JIIIbHOC-
Ti, i hyHKIIH, 3aBMaHb Ta cy6'eKTHOTO cKIaxy. [IpoaramizoBaHo MO3MIIi HAYKOBIIIB MO0 POJIi IEP/KABHIX
i HeZlepsKAaBHUX YCTaHOB y 3abe3nedeHHi mpaBonopsiky. Ocob/uBy yBary IMpUIijeHO MICIIO TIPABOOXOPOH-
HOI JIiSITTbHOCTI B YMOBaX PO3BUTKY I'POMAJITHCBKOTO CYCIIIbCTBA Ta ii 3HAYEHHIO [IJ1 YTBEPKEHHS BEp-
XOBEHCTBA MpaBa. BrsHaueno ocHOBHI HATIPSIMKH /IiSITBHOCT] IPABOOXOPOHHUX OPTaHiB, iX PyHKITIOHATbHE
TIPU3HAYEHHS Ta MTPABOBI 3aCa/I B3AEMOJI 3 IHIMUMY {HCTUTYIISIMU. PO3IJIAHYTO KPUMIiHAJIBHO-TIPABOBE
PeryJIiOBaHHs [IPABOOXOPOHHOI [iSUIBHOCTI B YMOBaX 0COOJIMBOTO TEPIOLY, 30KPEMa BOEHHOTO CTaHy Ta HaJl-
3BUYAITHIX cUTYaIliil. BuciTieno miTanHsa KOOPAWHAILT MizK PISHUMHY TiJTKAMT BJIQJIN Ta TiABUTIEHHS PiBHS
npodeciiiHol miAroToBKU CriBPOOITHUKIB PABOOXOPOHHUX OpraHis. Bucroeku. 3po0JiieHO BUCHOBOK, 1110
KJIIOYOBMM ACIIEKTOM € OCHJICHHS IPEBEHTUBHUX 32X0/[iB, IKi 3MEHIIYIOTh PU3NK BUHUKHEHHS KPUMiHAJIb-
HUX [IPABOIIOPYIIEHb, & TAKOK POOOTA 3 BPA3TMBUMHU KAaTErOPisIMI HacesIeHHsL. BoaHouac 3HauHy yBary mpu-
HIJISFOTh 3aXUCTY [PAB JIOMHU HABITh 32 YMOB THMYACOBUX OOMEIKeHb, TAKUX SIK KOMEH/IAHTChKA FO/[IHA UH
0OMeKeHHsI IOCTYILY 10 eBHUX pecypciB. [lepcriekTiBy PO3BUTKY IPABOOXOPOHHOI [isIIIBHOCTI B 0CO0JIM-
B TIepiofT BKITIOYAIOTh 3aMTPOBA/KEHHS CYJaCHUX TEXHOJIOTIH, TiABUTIIEHHS PiBHS MpodeciiiHoi MiAT0TOB-
KU TIPaI[iBHUKIB IIPABOOXOPOHHUX OPraHiB Ta BAOCKOHAJICHHS HOPMATUBHO-TIPABOBOI 0a3K 3 ypaxyBaHHSIM
JIOCBIJTy iHIIMX KpaiH. 3aBIgKU IIbOMY [IPABOOXOPOHHA CHCTeMa 3/1aTHa e)eKTHBHIIlIe PearyBaTH Ha 3arpo3u
i rapaHTyBaTH peasti3alliio MPUHIUILY BEPXOBEHCTBA IIPaBa.

KmouoBi cioBa: 11paBoOXOpPOHHA Jlisl/IBHICTH, TIPABONOPSIIOK, TIPABOOXOPOHHI OPTaHH, 3aKOHHICTB,
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INFORMATION AND ANALYTICAL SUPPORT
FOR COUNTERACTION BY THE SECURITY
SERVICES OF UKRAINE TO SMUGGLING

OF CULTURAL VALUES AND WEAPONS

Abstract. Purpose. The purpose of the article is to identify the specific features of information
and analytical support for counteraction by the Security Service of Ukraine to smuggling of cultural values
and weapons. Results. The article emphasises that the main element of search organisation is information
and analytical support, which, with regard to the procedure for moving cultural property and weapons,
has a double meaning: on the one hand, as an element of organisation of activities, it is considered as
an assessment of the criminogenic, operational situation in the field of economic activity, organised crime,
establishment of facts of smuggling, including cultural property and weapons, and also as an assessment,
selection, planning of tactical countermeasures by the Security Service of Ukraine. Information support as
a complex of information and search activities is carried out by the authorised units of the Security Service
of Ukraine with the purpose of effective use of all possible information resources in the process of countering
smuggling of cultural property and weapons. Analytical work as a component of such activities consists
of aset of intellectual operations with all available data collected in the course of operational search, as well as
with data obtained in the course of using information resources. Conclusions. Considering the level of crime
under martial law, the main area of counteraction by the Security Service of Ukraine to smuggling of cultural
property and weapons is operative-search activities with the gradual introduction of an analytics-driven
security model, including regulatory support; information resources and systems for their content; criminal
analysis; and the creation of analytical programmes for operative and search purposes based on artificial
intelligence; active search activities on the Internet, information resources; automation of the processes
of analysing photo and video materials, intelligence based on open information and search sources, as
well as processing large amounts of data (analytics, filtering, structuring, systematisation, accumulation
of information) using specialised software; integration with information resources of various law enforcement
agencies; targeted training for employees in the system of training (specialisation) and advanced training;
standardisation of forms of analytical products.

Key words: counteraction, Security Service of Ukraine, smuggling, cultural values, weapons,
information, analytics, information and analytical support.

1. Introduction

With the development of scientific and tech-
nological progress, existing and new information
technologies based on the introduction of com-
puter equipment, communications and tele-
communication systems are constantly being
improved, as well as the development of infor-
mation technologies that facilitate the informa-
tisation of social processes, including criminal
ones, their gradual transition to cyberspace,
which leads to the generation of large amounts
of information in electronic format. More-
over, information has long been an integral

© V. Vynnychenko, 2024

and necessary element of law enforcement,
the quality, reliability and timeliness of which
determine many management decisions. More-
over, the criminal world is undergoing a qual-
itative transformation: in their illegal activi-
ties, criminal organisations make extensive use
of the latest advances in science and technology,
computer systems and modern information
technologies.

Thus, the main element of the organisation
of crime counteraction is information and ana-
lytical support, and the introduction of modern
information and analytical systems opens up
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new opportunities for processing and analys-
ing unstructured data generated in the course
of law enforcement activities, including those
of the Security Service of Ukraine (SSU).

Certain issues of information and analyt-
ical support for combating crime have been
considered by L.I. Arkusha, V.M. Beschastnyi,
V.I. Dykyi, L.P. Katerynchuk, O.Ye. Korystin,
N.V. Myshchyshyn, O.M. Muzychuk, V. H. Sev-
ruk, O.I. Haraberiush, V.I. Shkolnikov and oth-
ers. The work of these and other scholars forms
the theoretical basis of the article, but in the cur-
rent context of armed conflict and increasing
smuggling, further study of the problems
of information and analytical support for coun-
teraction by the SSU to smuggling of cultural
values and weapons is required.

2. Specific features of information and ana-
lytical support for combating crime

In order to make the right decision, it is
important to have the most complete and reli-
able information possible, enabling to choose
the most optimal option available. L.I. Arkusha
rightly emphasises that the awareness of a per-
son or body authorised by law is crucial for
making a decision in any field of activity. The
researcher argues that awareness in the activ-
ities of law enforcement institutions plays
an important role, since it is from the identifi-
cation of information relevant to the detection
of criminal offences and the search for various
categories of persons that countermeasures are
developed and taken (Arkusha, 2003).

The XIII United Nations Congress on
Crime Prevention and Criminal Justice empha-
sised the need to explore the possibilities
of using new information and communication
technologies in the development of strategies
and programmes aimed at improving work
in the field of crime prevention. However,
the strategic task of using information tech-
nology in crime forecasting was not explicitly
set (Kubetska, Paleshko, Sanakoiev, Neklesa,
2019). It is also underlined that international
cooperation in the field of information technol-
ogies for combating crime should be expanded
as the main area for improving crime prevention
and ensuring the criminal justice system in line
with information efficiency (Doha Declaration
on the inclusion of crime prevention and crim-
inal justice issues in the broader UN agenda in
order to address social and economic problems
and promote the rule of law at the national
and international levels, as well as public par-
ticipation, 2015).

It should be emphasised that the information
space, resources, infrastructure and technolo-
gies are of key importance for raising the level
and pace of socio-economic, scientific, technical
and cultural development. They have a signif-
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icant impact on the effectiveness of manage-
rial decision-making, in particular in the fight
against organised crime and corruption (Mys-
hchyshyn, 2016). Information and analytical
support is one of the key areas of law enforce-
ment activities. It provides the police with
the necessary information for preventive work,
detection and documentation of crimes. This
support includes a multifunctional system
of data processing, analysis and systematisa-
tion. Information support is usually considered
in close connection with analytical support, as
information without proper processing and sys-
tematic analysis cannot be used effectively on
its own (Muzychuk, 2010).

Information support for combating crime
is defined as the introduction of specialised
tools that facilitate the effective identification,
research and documentation of information
sources in accordance with legal requirements
in order to generate evidence of the circum-
stances of criminal offences, methods of their
establishment and use in criminal proceedings.
At the pre-trial stages, information support
includes ongoing analysis of investigative prac-
tice, identification of shortcomings and current
problems, their scientific study and appropriate
legislative, methodological and other solutions
(Beschastnyi, 2016).

For its part, analytics is an integral set
of principles of methodological, organisa-
tional and technological support for individ-
ual and collective mental processes enabling
efficient processing of information in order to
identify its essential and semantic core, improve
the quality of existing and acquire new knowl-
edge, and prepare an information basis for mak-
ing optimal managerial decisions (Korystin,
Shvets, Butko, Denysenko, 2024). Analytical
work is the direct use of available information
in the performance of tasks by law enforcement
bodies; it is an important component of the pro-
cess, which includes a number of intellectual
operations with all available data collected
during the search. The main purpose of analyt-
ical work coincides with the goals of the SSU,
and its tasks, in addition to those directly
aimed at achieving the goals of the investigative
and criminal process, also include forecasting,
planning and control. In contrast to the enti-
ties specially authorised to provide information
support, analytical functions are assigned to
each SSU operational unit and each employee.
It includes a wide range of actions (measures)
and their complexes.

The content of the analytical support
of the OSA includes the following elements:

— Accumulate information received by
operational units in the course of performing
their functions;
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— Organise access of these units to other
information resources;

— Use all available information resources
to perform the tasks of the OID and criminal
proceedings, including the creation of databases
and databanks, information retrieval systems,
their integration, ensuring the functioning
and access to them by the operational units.

Such work is a direct application of the avail-
able information to perform operational tasks
by the SSU. According to V.I. Shkolnikov, now-
adays there are many analytical technologies
as a set of typical methods of searching, pro-
cessing and analysing operative-search activ-
ities information in information systems using
specialised and other software and hardware
tools to counteract illegal actions of individuals
and criminal groups in order to perform tasks
of crime prevention and search for criminals,
as well as to perform related tasks of crime pre-
vention and forecasting the operational situa-
tion in a certain territory (Shkolnikov, 2017).
The development of analytical technologies has
resulted in the emergence of innovative forms
of organising operational work and the creation
of specialised analytical units.

The analysis of the above definitions sug-
gests that information and analytical support
in the field of combating crime is a set of tools,
methods and measures used to obtain timely,
valuable and important information. This affects
the accuracy and efficiency in the decision-mak-
ing process aimed at eliminating, reducing or
neutralising the factors that contribute to crime
and criminal offences.

3. Specific features of counteraction by
the Security Service of Ukraine to smuggling
of cultural values and weapons

The SSU’s crime counteraction activities
are operative and searching in nature. There-
fore, it should be noted that the main task
of the OSA is to search for and record data on
the criminal activities of individuals and groups
(Law of Ukraine On operative-search activi-
ties,1992).

The core of information relations in the field
of the OSA is operational-search information,
which includes information about persons
and facts of operational interest, all their ele-
ments and interrelationships between them;
information about the OSA system itself, its
constituent elements, characteristics, opera-
tive-search actions and their results; informa-
tion about the conditions of the operational sit-
uation in which operative-search activities are
conducted, as well as the state of the operational
apparatus itself. The concentration and move-
ment of such information in a direction consist-
ent with the OSA's crime-fighting objectives
creates information flows. The latter character-

ise the cognitive activity of operational units
with a focus on searching, studying, evaluating
and using heterogeneous information.

The effectiveness of the SSU’s counteraction
to smuggling of cultural values and weapons
depends on obtaining information (factual data)
on the movement of such items across the cus-
toms border of Ukraine outside customs control
or concealed from customs control; methods
of committing the offence and the availability
of operationally relevant information about
individuals and organised groups. These activ-
ities are based on information support and ana-
lytical work of the SSU operational units.

According to LP. Katerynchuk, modern
information and analytical systems containing
data on organised groups and criminal organi-
sations, their leaders, corruption ties, combat
structures, as well as internal and international
communications, have been developed in many
law enforcement agencies based on different
criteria, with no regard for international stand-
ards. These systems are not coordinated with
each other and do not provide a holistic view
of the location of criminal groups, their size,
armament, technical support, connections with
state and local authorities, contacts with finan-
cial and industrial groups, etc. Different inves-
tigative and operational units create and use
isolated and incompatible databases (Kateryn-
chuk, 2013). According to M.O. Semenyshyn,
this situation forces operational staff to turn to
information and analytical systems supported
by various departments and even law enforce-
ment bodies in the course of their duties to
combat crime. In Ukraine, state agencies inde-
pendently create and organise their information
bases. The SSU and other law enforcement bod-
ies that are authorised by law to conduct OSA
are in dire need of a state integrated database
that could unite disparate sectoral and depart-
mental information and search systems (Seme-
nyshyn, 2020).

Therefore, it should be noted that the main
element of search organisation is information
and analytical support, which, with regard to
the procedure for moving cultural property
and weapons, has a double meaning: on the one
hand, as an element of organisation of activities,
it is considered as an assessment of the crimino-
genic, operational situation in the field of eco-
nomic activity, organised crime, establishment
of facts of smuggling, including cultural prop-
erty and weapons, and also as an assessment,
selection, planning of tactical countermeas-
ures by the SSU. The organisational aspects
of combating the smuggling of cultural values
and weapons in Ukraine today include the use
of modern technical means and devices, such as
photo and video recording equipment, installa-
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tion of security systems, etc. Moreover, infor-
mation and analytical systems for collecting
and processing data to predict the situation
with smuggling in certain territories, as well
as the forms and types of criminal offences
related to this phenomenon, in order to develop
and select forms and means of counteraction,
play a significant role.

According to the survey, only 42% of SSU
employees noted the effectiveness of informa-
tion and analytical support for law enforcement
agencies in combating smuggling of cultural
values and weapons in Ukraine. The respond-
ents highlighted the deterrents to high-quality
information and analytical support of the SSU
in such counteraction as the lack of proper legal
grounds and uncertainty of the organisational
regulation mechanism, which requires a sys-
tematic update of both the criminal procedure
legislation and the Law of Ukraine ‘On opera-
tive-search activities’, with the development
of a targeted departmental legal regulation that
would give the SSU operational units the rights
and obligations to store, accumulate and pro-
cess information obtained in the course of OSA
and the performance of investigator and pros-
ecutor's orders to conduct COSA using mod-
ern, proven information and analytical tech-
nologies (supported by 92% of SSU employees
surveyed); providing operational units with
the opportunity to consolidate in digital for-
mat arrays of the above data with information
that does not constitute a state secret (88%);
facilitating the exchange of necessary informa-
tion between operational units of different law
enforcement agencies by converting requests
into digital format and reducing the time for
responses (requests) (90%); introducing legal
and technical means to counteract the illegal
use of this information (68%). In addition, 91%
of respondents point to the need to improve
this activity due to the constant development
of information technology. In addition, 93%
emphasise the need for legal regulation of infor-
mation and analytical support for operational
units at the departmental, interagency, legisla-
tive and international levels.

Under the current realities, we agree that it
is necessary to immediately update and improve
information and analytical support both in com-
bating smuggling of cultural values and weap-
ons, and in the fight against organised groups
and criminal organisations.

First, combating smuggling requires pri-
marily a radical improvement of the system
of coordination of all enforcement agen-
cies, including the SSU, the National Police
of Ukraine, and customs authorities (Dykyi,
2022). Second, in 2010, the European Union
developed a multi-year policy cycle to respond
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to criminal offences (Draft Council Conclusions
on the creation and implementation of the EU
policy cycle for organised and serious interna-
tional crime, 1999). In order to systematically
and methodically address the most important
criminal threats by creating ‘threat assessment’
(SOCTA - Serious and Organised Crime Threat
Assessment), which consists of the following
main blocks: focus, means, analysis and pri-
oritisation, and results, including a mapping
of arguments for each risk to help prepare stra-
tegic and operational action plans (Assessment
of the threats of serious crimes and organised
crime of third countries, 2017).

Considering this progressive model of threat
assessment, at the stage of gathering primary
information, the SSU's search activities in rela-
tion to smuggling of cultural values and weap-
ons include:

(I) Assessment of the operational situation,
enabling to assess the level of crime, identify
its dynamics and development trends, check
the effectiveness of organisational and tactical
measures taken by the SSU bodies to influence
its state, determine the efficiency of using opera-
tional search resources, as well as obtain diverse
information necessary for further analysis
and forecasting of the development of the oper-
ative-search situation in a particular region for
a certain period and in certain directions.

(IT) Verification of primary information,
relying on the results of primary information
processing, enabling to plan search activities
and operations of both tactical and strategic
nature.

(I1T) Collection of information about a per-
son who has come to the attention of the SSU,
enabling the SSU to obtain, process and analyse
available data on persons involved in smug-
gling or who have information that may help
to uncover such illegal actions, identify per-
sons preparing or committing criminal offences
and those who are wanted.

(IV) Collection of information on facts
and circumstances of interest, enabling to
establish certain primary data on smuggling,
as well as to provide appropriate assessments
based on their comparison and analysis, and to
determine the further use of this information for
solving the problems of fighting organised crime
and corruption.

(V) Provision for the use of information
contained in the information and search systems
of law enforcement agencies enabling the SSU
to use data obtained as a result of research, anal-
ysis of statistical and accounting information on
individuals, seized cultural values or weapons,
events and facts of organised activity, informa-
tion on the results of certain search operations
based on search actions, etc.
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The ‘foundation’ of information and ana-
lytical support for law enforcement is criminal
analysis. The purpose of criminal analysis is to
identify implicit and hidden links between facts,
events and individuals, followed by the formula-
tion of versions and hypotheses to solve the crime
(Uzlov, 2018). The purpose of criminal analysis
may also be to prevent criminal offences within
the framework of combating crime, as well as to
predict crime in a certain operational service area
in order to have a preventive impact on the oper-
ational situation. Obviously, the purpose of crim-
inal analysis cannot be realised without the use
of analytical technologies, which can be used to
obtain qualitatively new information based on
the results of the primary data passing through
the analytical cycle in order to prevent, detect
and predict crime.

The main types of criminal analysis, consid-
ering the nature and source of information, ana-
lytical technologies used and the results of such
analysis, regularity and frequency of analy-
sis, as well as the target audience and purpose
of the analysis, are: analytical criminal intelli-
gence; tactical criminal analysis; strategic crim-
inal analysis; administrative (managerial) crim-
inal analysis (LeBlanc, Elder, Bruce, Santos,
Cook, Rodriguez, Steiner, 2014).

Currently, powerful information arrays in
various areas of activities have been created
and integrated, thereby enabling effective law
enforcement. Various models are used in crim-
inal analysis training. One of these models
aimed at achieving the goal of counteraction
is the so-called ‘5SW+H’ (Who, What, When,
Where, Why and How) (Rossy, Ribaux, 2014).

Criminal analysis consists of six main stages,
united in a cyclic circle: planning and determi-
nation of directions (goals); information gath-
ering; information processing; information anal-
ysis; information dissemination; re-evaluation
of information (The National Criminal Intel-
ligence Sharing Plan, 2003). Such analysis is
based on: information from thematic (periodic)
analyses at the operational and tactical levels;
identification of threats and risks and collection
of information on them from existing databases,
information from operational-search depart-
ments, SSU departments, law enforcement
agencies, media, etc. (Albul, Korystin, 2015);
identification of objects that have a specific risk
profile and threat profile (the area of the offence
and its specific details) and the algorithm
of actions in the management bodies, as well
as their implementation directly in operational
service activities (Myshko, 2016). The basis
of this activity is the identification and accu-
rate determination of the relationships between
information relating to criminal events, per-
sons associated with them and data originating

from various sources, as well as their use by law
enforcement bodies and courts.

Therefore, it should be noted that consider-
ing the level of crime under martial law, the main
area of counteraction by the SSU to smuggling
of cultural property and weapons is OSA with
the gradual introduction of an analytics-driven
security model, including regulatory support;
information resources and systems for their
content; criminal analysis; the creation of ana-
lytical programmes for operative and search
purposes based on artificial intelligence; active
search activities on the Internet, information
resources; automation of the processes of ana-
lysing photo and video materials, intelligence
based on open information and search sources
(One Login, OSINT, Python, etc.), as well as
processing large amounts of data: analytics
(FACE Recognition, VideoAnalytics, etc.), fil-
tering, structuring, systematisation, accumula-
tion of information using specialised software
(PALANTIN, goCASE, goTRACE); integra-
tion with information resources of various law
enforcement agencies; targeted training for
employees of the SSU in the system of training
(specialisation) and advanced training; stand-
ardisation of forms of analytical products.

4. Conclusions

The main element of search organisation is
information and analytical support, which, with
regard to the procedure for moving cultural
property and weapons, has a double meaning:
on the one hand, as an element of organisation
of activities, it is considered as an assessment
of the criminogenic, operational situation in
the field of economic activity, organised crime,
establishment of facts of smuggling, includ-
ing cultural property and weapons, and also as
an assessment, selection, planning of tactical
countermeasures by the SSU.

Information support as a complex of infor-
mation and search activities is carried out by
the authorised units of the Security Service
of Ukraine with the purpose of effective use of all
possible information resources in the process
of countering smuggling of cultural property
and weapons. Analytical work as a component
of such activities consists of a set of intellectual
operations with all available data collected in
the course of operational search, as well as with
data obtained in the course of using information
resources.

The effectiveness of the SSU's counteraction
to smuggling of cultural values and weapons
depends on obtaining information (factual data)
on the movement of such items across the cus-
toms border of Ukraine outside customs control
or concealed from customs control; methods
of committing the offence and the availability
of operationally relevant information about
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individuals and organised groups. These activ-
ities are based on information support and ana-
lytical work of the SSU operational units.

The deterrents to high-quality informa-
tion and analytical support of the SSU in
counteraction smuggling of cultural values
and weapons should be highlighted as follows:
the lack of proper legal grounds and uncertainty
of the organisational regulation mechanism,
which requires a systematic update of both
the criminal procedure legislation and the Law
of Ukraine ‘On operative-search activities’, with
the development of a targeted departmental
legal regulation that would give the SSU oper-
ational units the rights and obligations to store,
accumulate and process information obtained in
the course of OSA and the performance of inves-
tigator and prosecutor's orders to conduct COSA
using modern, proven information and analytical
technologies (supported by 92% of SSU employ-
ees surveyed); providing operational units with
the opportunity to consolidate in digital for-
mat arrays of the above data with information
that does not constitute a state secret (88%);
facilitating the exchange of necessary informa-
tion between operational units of different law
enforcement agencies by converting requests
into digital format and reducing the time for
responses (requests) (90%); introducing legal
and technical means to counteract the illegal use
of this information (68%).
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ITHOOPMAIIIHO-AHAJIITUYHE 3ABE3IIEYEHHA IPOTH/III
OPTAHAMH CJIYKBU BE3IIEKN YKPAIHA KOHTPABAH/II
KYJIBTYPHUX IIITHHOCTEN TA 35POI

Amuorauisi. Memoro crarti € BusHadeHHs oco0uBocTeii iH(opMaliiHO-aHAITHYHOIO 3a0e3MeUeHHsT PO~
tupii opranamu Corysx0u Gesriekn Ykpainu KOHTpaOaH/i KyJISTYPHUX IiHHOCTEH Ta 30poi. Pesyismamu. Y
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CONDUCTING FORENSIC EXAMINATIONS DURING
THE INVESTIGATION OF THE ILLEGAL USE OF
HUMANITARIAN AID, CHARITABLE DONATIONS,
OR GRATUITOUS ASSISTANCE FOR PROFIT

Abstract. Purpose. The purpose of this article is to outline the fundamental principles and specific
features of conducting forensic examinations in the context of investigating the illegal use of humanitarian
aid, charitable donations, or gratuitous assistance for profit. Results. The article substantiates the necessity
of improving the technical and forensic support for the detection and investigation of criminal offenses,
particularly those involving the illegal use of humanitarian aid, charitable donations, or gratuitous
assistance for profit. The author emphasizes the need for analyzing investigative practices and forensic
activities to facilitate theoretical reflection and the generalization of practical experience. It has been
established that during pre-trial investigations of such offenses, two main types of forensic examinations
are typically appointed and conducted: economic and commodity examinations. Specifically, during
economic forensic examinations, the following primary documents are examined: primary records (acts
of acceptance and transfer, internal movement); bank statements; cash orders; reporting documents
or statements; invoices, requisition notes (issuance, acquisition, transfer); and consignment notes.
Other supporting documents are also examined, including requests, appeals, letters of inquiry, written
donor proposals (donation letters), written consent of the humanitarian aid recipient, contracts,
and administrative documents. Another type of forensic examination relevant to these investigations
is the commodity (merchandise) examination. Depending on the subject of examination, this includes:
assessment of machinery, equipment, raw materials, and consumer goods; transport-commodity
examination; and examination of military property, equipment, and armaments. Conclusions. Under
martial law in Ukraine and amid the struggle against the armed aggression of the Russian Federation,
the process of conducting such forensic examinations has become significantly more complicated due
to the heterogeneous nature of humanitarian aid, charitable donations, and gratuitous assistance, their
substantial volume, diversity of sources, and the presence of previously used items among the aid supplies.

Key words: criminal proceedings, investigator, expert, forensic examination.

1. Introduction

One of the key conditions for enhanc-
ing the effectiveness of criminal proceedings
at the current stage of development of Ukrain-
ian society, state institutions, and the law
enforcement system is ensuring the inevitabil-
ity of punishment and accountability for every
committed criminal offense. This is to be
achieved through the improvement of the scien-
tific foundations of investigation and the imple-
mentation of advances in forensic science into
investigative and expert practices.

The current state of combating crimi-
nal offenses requires enhancing the efficiency
of investigative and forensic activities. This
includes improving the legal regulation
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of the technical and forensic support for
the detection and investigation of criminal
offenses, expanding the range of issues addressed
by experts, increasing the reliability and sub-
stantiation of expert opinions, improving foren-
sic methodologies, developing new methods,
and strengthening the informational and tech-
nical support of forensic practice. This must be
done with the maximum utilization of special-
ized knowledge and the involvement of experts
and specialists in criminal proceedings.

The entire set of these measures is aimed
at improving the technical and forensic support
for the detection and investigation of criminal
offenses, particularly those involving the ille-
gal use of humanitarian aid, charitable dona-
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tions, or gratuitous assistance for profit. In
this regard, the study and analysis of investi-
gative practices and forensic activities is a nec-
essary prerequisite for theoretical reflection
and the generalization of practical experience.
The issue of forensic examination in its various
manifestations has been the subject of research
by many scholars, including A.V. Ishchenko,
N.I. Klymenko, E.B. Simakova-Yefremian,
M.Ya. Sehaj, and I.Ya. Fridman. However, issues
related to determining the specific features
of conducting forensic examinations during
the investigation of the illegal use of humani-
tarian aid, charitable donations, or gratuitous
assistance for profit remain relevant.

The aim of this article is to reveal the funda-
mentals and identify the specific features of con-
ducting forensic examinations in the context
of investigating the illegal use of humanitarian
aid, charitable donations, or gratuitous assis-
tance for profit.

2. The Essence of the Concept of “Foren-
sic Expert Activity”

Attention should be given to the definition
of the term "forensic expert activity." Accord-
ing to H.O. Strilets, forensic expert activity is
a legislatively regulated activity carried out by
forensic institutions aimed at conducting inde-
pendent forensic examinations through objec-
tive, comprehensive, and thorough research
while observing the latest achievements in sci-
ence and technology. It includes the organiza-
tion of the work of forensic institutions and their
structural units, scientific, methodological,
and informational support,as wellastheselection
and training of forensic experts (Strilets, 2009).
However, forensic expert activity should not
be narrowly understood as activity confined
solely within the framework of forensic insti-
tutions, even though the majority of expert
examinations are indeed conducted in special-
ized expert establishments. In our view, foren-
sic expert activity is directly connected to
the practical work of the forensic expert.
The special nature of the expert’s functions,
the specific purpose of the research conducted,
and the legal regulation of its foundations
and procedures distinguish forensic expert
activity from other types of professional activity.
During the investigation of the illegal use
of humanitarian aid, charitable donations, or
gratuitous assistance for profit, the conduct
of forensic examinations constitutes a man-
datory and integral component. According to
Article 1 of the Law of Ukraine "On Forensic
Examination,” forensic examination is defined
as the study, based on specialized knowl-
edge in the fields of science, technology, art,
craftsmanship, etc., of objects, phenomena,
and processes in order to provide an expert

opinion on issues that are or will become
the subject of judicial consideration (Law
of Ukraine On Forensic Examination, 1994).
The legal regulation of this institution is
of a complex nature and involves adherence
to the provisions of the Criminal Procedure
Code of Ukraine dated April 13, 2012 (Crimi-
nal Procedure Code of Ukraine, 2012), the Law
of Ukraine "On Forensic Examination" dated
February 25, 1994 (Law of Ukraine On Foren-
sic Examination, 1994), and the Instruction
on the Appointment and Conduct of Forensic
Examinations and Expert Studies, approved by
the Order of the Ministry of Justice of Ukraine
No. 53/5 of October 8, 1998 (as amended by
the Order of the Ministry of Justice of Ukraine
No. 1950/5 of December 26, 2012) (Order
of the Ministry of Justice of Ukraine on Approval
of the Instructions.., 1998), among others.
An analysis of criminal proceedings has shown
that during pre-trial investigations of the illegal
use of humanitarian aid, charitable donations,
or gratuitous assistance for profit, the following
types of forensic examinations were appointed
by investigators and conducted:

Criminalistics examinations:

— handwriting examination (19.6%),

— technical examination of documents
(62.5%),

— firearms examination (32.1%),

— trace evidence examination (21.4%);

Other types:

— economic examination (100%),

— commodity (merchandise) examination
(100%),

— computer and technical examination
(48.2%).

3. Specifics of Conducting Economic
Forensic Examinations

During the investigation of the illegal use
of humanitarian aid, charitable donations,
or gratuitous assistance for profit, the most
commonly appointed forensic examinations
are economic and commodity (merchandise)
examinations. Let us now examine the specifics
of economic examinations in greater detail.

The procedure for conducting economic
forensic examinations is governed by Section III
of the Instructions on the Appointment and Con-
duct of Forensic Examinations and Expert Stud-
ies and Scientific and Methodological Recom-
mendations on the Preparation and Appointment
of Forensic Examinations and Expert Studies,
approved by Order No. 53/5 of the Ministry
of Justice of Ukraine dated October 8, 1998
(Order of the Ministry of Justice of Ukraine,
1998).

This examination most often involves
the analysis of accounting, tax, and reporting
documents.
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Its primary objectives include determining
the following:

— documentary justification for the amount
of shortages or surpluses of inventories
and cash at enterprises, institutions, organiza-
tions, and their structural subdivisions, as well
as the period of their occurrence;

— documentary justification for the record-
ing of transactions related to the receipt, stor-
age, production, and sale of inventories, cash,
fixed assets, and the provision of services;

— documentary justification for accounting
entries involving fixed assets, inventories, cash,
securities, and other assets;

— documentary justification for payroll
accounting, including the accrual and payment
of wages and other payments;

— documentary justification for the profit
tax base declared by the taxpayer and the tax
amount to be paid for a specific reporting period,
as determined by the tax authority;

— documentary justification for the forma-
tion by the taxpayer of tax liabilities and tax
credit for value-added tax (VAT), determina-
tion of the VAT amount payable, and the VAT
amount claimed for budget reimbursement;

— documentary justification for individual
tax and fee elements declared by the taxpayer in
the relevant tax returns (calculations, reports)
(Order of the Ministry of Justice of Ukraine, 1998).

Resolving issues that fall under the com-
petence of state financial and tax control bod-
ies — such as having expert economists con-
duct audits of certain aspects or the entirety
of an entity’s financial and economic activities
to detect violations of law or tax regulations,
or to identify responsible officials — is not part
of the tasks assigned to economic forensic
examination (Order of the Ministry of Justice
of Ukraine, 1998).

Other forms of economic examina-
tion may include the analysis of docu-
ments related to an entity’s economic activ-
ity or financial and credit operations.
An examination of empirical sources demon-
strates that economic forensic examinations
most frequently involve the analysis of primary
documents, including:

— acts (acceptance-transfer, internal move-
ment);

— bank statements;

— cash orders;

— reporting documents or ledgers;

— invoices and requisition slips (issuance,
acquisition, transfer);

— consignment notes.

Other supporting documents may also be
examined, including:

— requests, appeals, letters of inquiry,

— written donor proposals (donation letters),
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— written consent from the recipient
of humanitarian aid,

— contracts,

— administrative documents.

In essence, this involves the study
of a broad range of accounting documentation
that evidences the movement of goods provided
as humanitarian aid, charitable donations, or
gratuitous assistance.

It is also essential to consider the established
rules of accounting practice. For example, specific
rules govern the documentation of humanitar-
ian aid imports when primary documents from
the donor are available. The crossing of Ukraine’s
customs border by humanitarian aid is certi-
fied by a Declaration on the List of Goods Recog-
nized as Humanitarian Aid. If the donor provides
additional primary documentation alongside
the customs declaration, such as an international
consignment note, invoice, packing list, or speci-
fication, the importation is considered confirmed.
Based on this declaration and the accompanying
documentation, the recipient is required to issue
an Act of Acceptance and Transfer of Humanitar-
ian Aid.

This act must be issued in any form but
must contain the mandatory details listed in
Article 9 of the Law of Ukraine On Account-
ing and Financial Reporting in Ukraine. Pri-
mary documents may also include addi-
tional details, such as a seal, document
number, or grounds for the transaction.
Primary documents drawn up in electronic
form may be used in accounting, provided that
the requirements of legislation on electronic
documents and electronic document manage-
ment are observed [5, p. 6]. Additional account-
ing rules for the registration of humanitarian
aid, charitable donations, and gratuitous assis-
tance are also outlined in specialized sources.

During the investigation of the unlawful
use of humanitarian aid, charitable donations,
or gratuitous assistance for profit, the most
common types of forensic examinations are eco-
nomic and commodity (merchandise) examina-
tions. Let us consider them in more detail.

The conduct of economic forensic examina-
tions is regulated by Section 11T of the Instruc-
tion on the Appointment and Conduct of Forensic
Examinations and Expert Studies, as well as by
the Scientific and Methodological Recommen-
dations on the Preparation and Appointment
of Forensic Examinations and Expert Studies,
approved by Order No. 53/5 of the Ministry
of Justice of Ukraine dated October 8, 1998
(Order of the Ministry of Justice of Ukraine,
1998).

Most often, this concerns a specific cate-
gory of such examinations: the examination
of accounting, taxation, and reporting docu-
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ments. The main objectives of this type of exam-
ination include the determination of:

— the documentary justification of shortages
orsurpluses of inventory and cash at enterprises,
institutions, organizations, and their structural
subdivisions, and the periods in which they
arose;

— the documentary substantiation of opera-
tions involving the receipt, storage, production,
sale of inventory, cash, fixed assets, and provi-
sion of services;

— the documentary support for accounting
entries related to fixed assets, inventory, cash,
securities, and other assets;

— the documentary validity of accounting
payroll operations and other types of payments;

— the documentary  substantiation
of the corporate income tax base declared by
the taxpayer and the amount of tax payable for
a specific reporting period as determined by
the tax authority;

— the documentary support for the forma-
tion of VAT liabilities and tax credits by the tax-
payer, determination of the VAT amount paya-
ble, and the VAT amount claimed for budgetary
reimbursement;

— the documentary substantiation of indi-
vidual elements of taxes and fees as declared by
the taxpayer in the relevant declarations, calcu-
lations, or reports (Order of the Ministry of Jus-
tice of Ukraine, 1998).

Resolving issues falling under the jurisdic-
tion of state financial or tax control authori-
ties—such as the examination of specific aspects
of financial and economic activities of institu-
tions, organizations, and enterprises to detect
violations of financial or tax law and to identify
the individuals responsible—is outside the scope
of an economic forensic examination (Order
of the Ministry of Justice of Ukraine, 1998).

Other subtypes of economic examinations
may include:

— the examination of documents on the eco-
nomic activities of enterprises and organiza-
tions;

— the examination of documents related to
financial and credit transactions.

The study of empirical sources shows that,
in the course of this type of forensic examina-
tion, the primary documents typically examined
include: acts (of acceptance/transfer, internal
movement),bankstatements,cashorders,report-
ing forms or registers, invoices, consignment
notes, bills of lading, as well as other supporting
documents (requests, appeals, letters of intent,
donation letters, written donor offers, written
consents of humanitarian aid recipients, con-
tracts, and internal administrative documents).
This involves the examination of a wide range
of accounting documentation reflecting the flow

of goods classified as humanitarian aid, charita-
ble donations, or gratuitous assistance.

It is important to consider the rules
of accounting. For example, the procedure for
documenting the import of humanitarian aid
is established where primary documents from
the donor are available. The crossing of the cus-
toms border by humanitarian aid is confirmed
by a Declaration of the List of Goods Recog-
nized as Humanitarian Aid. If the donor addi-
tionally provides supporting documentation,
such as international bills of lading, invoices,
packing lists, or specifications, the recipient is
required to prepare an Act of Acceptance-Trans-
fer of Humanitarian Aid.

This act, which can be in arbitrary form,
must contain the mandatory requisites
of primary documentation in accordance with
Article 9 of the Law of Ukraine On Accounting
and Financial Reporting in Ukraine. Primary
documents may also include additional details
(e.g., seal, document number, basis for the trans-
action). Documents created in electronic form
may be used in accounting provided they com-
ply with relevant legislation on electronic doc-
uments and electronic document flow (Ozerova
& Panura, 2022).

Furthermore, there are established proce-
dures for documenting the receipt of humani-
tarian aid from resident or non-resident donors
when primary documents are missing. The basis
for accounting such aid is a primary document
containing data on a business transaction—that
is, an action or event that causes changes in
the composition of assets, liabilities, or equity.
This document may be created in paper or
electronic form. In the general case, receipt
of humanitarian aid must be documented using
one of the following: an incoming invoice,
a bill of lading, a paid invoice, an act of accept-
ance-transfer of material assets, ora receipt order.
If such documentation is unavailable, the reg-
ulations allow for the business transaction to
be recorded using a properly prepared inter-
nal document (act) signed by a responsible
official, provided that this option is fore-
seen in the company's document workflow
policy. To ensure proper documentation
of received humanitarian aid, it is necessary to:
(1) provide for the use of an internal act in
the company’s accounting policy order,

(2) designate by order a responsible official
for the acceptance-transfer and documentation
of such aid, and

(3) develop and approve a standardized
internal act form with the required primary
document requisites (Ozerova & Panura, 2022).

However, under martial law in Ukraine
and amidst the armed aggression by the Russian
Federation, the process of evaluating documents
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related to humanitarian aid has significantly
complicated due to the heterogeneous nature
of the aid, its large volumes, diverse sources,
and the inclusion of used goods in humanitarian
shipments.

Other challenges in conducting economic
forensic examinations include:

— the absence of primary documentation or
the presence of atypical documents;

— lack of accounting records;

— changes in the regulatory framework gov-
erning the receipt, use, accounting, and report-
ing of humanitarian aid, including its subtype—
charitable assistance.

The main methods used in economic foren-
sic examinations during the investigation
of the unlawful use of humanitarian aid, chari-
table donations, or gratuitous assistance include
documentary audits and comparison of account-
ing and reporting records.

Illustrative list of questions posed to
the expert may include:

— Is the shortage of humanitarian or char-
itable aid—specifically inventory or funds—as
documented in the inventory report on a given
date, supported by relevant documentation?

— Are the findings of the controlling body’s
audit report (include reference details and name
of authority) regarding the misuse of humani-
tarian/charitable aid by enterprise X, received
from enterprise Y, in the amount of Z over
a specified period, supported by documenta-
tion?

— Is the provision/transfer/remittance
of humanitarian/charitable aid from enterprise
X to a charitable foundation under contract
(include reference details or other document)
during a specific period substantiated by docu-
mentation?

Therefore, together with the order appoint-
ing the expert examination, the expert must
be provided with accounting and tax records
containing the initial data required to address
the posed questions. These may include incom-
ing and outgoing invoices, tax invoices, orders,
reports of materially responsible persons, ware-
house inventory cards, cash books, inventory
records, audit reports, timesheets, job orders,
work acceptance acts, employment contracts,
payroll records, bank statements, payment
orders and demands, liability contracts, turn-
over balance sheets, accounting registers (e.g.,
journal-orders, memo orders, sub-ledger cards),
general ledgers, VAT invoice registers, tax decla-
rations, balance sheets, and other original or con-
solidated accounting and tax documents (Order
of the Ministry of Justice of Ukraine, 1998).

If accounting and tax records are maintained
electronically, printed versions of the registers,
duly certified, must be submitted to the expert.
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Upon request, they may also be provided in
electronic form, in a human-readable format,
and systematically organized in chronological
order (by relevant periods).

Forthestudy tobevalid, originals or properly
certified high-quality copies of the documents
must be submitted. These must be chronologi-
cally organized, bound, stitched, and paginated
(Order of the Ministry of Justice of Ukraine,
1998).

The next type of forensic examination typi-
cally appointed and conducted in investigations
of the illegal use of humanitarian aid, charitable
donations, or gratuitous assistance for profit is
the commodity (merchandise) examination.

The appointment of commodity forensic
examinations is thoroughly regulated by current
legislation. A forensic examination is defined
as a procedural action involving scientifically
based analysis of goods, services, and works
by forensic experts, upon the request of par-
ticipants in criminal proceedings or the court,
to determine product-related characteristics.
The appointment and conduct of this type
of examination is of particular importance, as
it constitutes a key criterion for holding indi-
viduals criminally liable for crimes related to
the unlawful use of humanitarian aid. This is
especially relevant, given that humanitarian aid
is critically important for Ukrainians during
this extraordinary time (Kopytko & Ataman-
chuk, 2024).

4. Specific Features of Commodity Foren-
sic Examination

The principles and procedures for appoint-
ing and conducting commodity forensic exami-
nations are defined in Section IV of the Instruc-
tions on the Appointment and Conduct of Forensic
Examinations and Expert Studies and the Scien-
tific and Methodological Recommendations on
the Preparation and Appointment of Forensic
Examinations and Expert Studies, approved by
Order of the Ministry of Justice of Ukraine
dated October 8, 1998, No. 53/5 (Order
of the Ministry of Justice of Ukraine, 1998).

Depending on the subject of examination,
the following types of commodity examinations
are conducted:

1) Examination of machinery, equipment,
raw materials, and consumer goods.

Objects of commodity examination include
consumer goods, equipment, and raw materials.
Other types of goods may also be subject to this
type of examination.

The primary tasks of commodity forensic
examination include:

— Determining the value of goods and mer-
chandise;

— Classifying goods into appropriate catego-
ries used in industrial and trade practice;
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— Establishing the characteristics of goods
in accordance with the Ukrainian Classification
of Goods for Foreign Economic Activity;

— Identifying changes in quality indicators
of goods;

— Determining the method of production
of goods (industrial or homemade), the manu-
facturer, and the country of origin;

— Assessing the conformity of packaging,
transportation, storage conditions, and shelf life
to applicable standards.

Indicative list of questions to be addressed
in a commodity examination:

— What is the value of the examined goods
in Ukraine (as of the specified date)?

— What is the customs value of the exam-
ined goods at the time of crossing the border
of Ukraine (as of the specified date)?

— What are the names and intended pur-
poses of the goods?

— Do the labeling and marking data
accurately reflect the actual characteristics
of the goods?

— Does the quality of the product meet
the standards, technical specifications, and pro-
vided samples based on organoleptic properties?

— What defects does the product have?
Are they significant? Is it possible to use or sell
the product given the identified defects?

— What were the conditions for the accept-
ance, storage, and release of the goods?

— Does the labeling and packaging
of the goods comply with technical standards or
with provided samples?

— Which company produced the goods
and when (based on labeling or accompanying
documents)?

— What classification features does the prod-
uct possess according to the Ukrainian Classifi-
cation of Goods for Foreign Economic Activity?

— What is the amount of material damage
caused totheproperty ownerasaresultof damage
to this property (e.g., due to fire, flooding, etc.)?
(Order of the Ministry of Justice of Ukraine,
1998)

The order appointing the examination must
specify the circumstances of the criminal pro-
ceeding in which the examination is ordered.
The expert must be provided with the object
of the examination. Bulky items are examined
on-site. If access to the object is restricted,
the investigator is obliged to ensure the expert’s
ability to inspect it. If necessary, the inspection
shall be conducted in the presence of the parties
involved in the case.

Objects for examination shall be submitted
to the expert in packaging that ensures their
preservation.

If the question posed to the expert concerns
the value of goods (property), the investiga-

tor must indicate the specific date as of which
the valuation must be conducted.

An examination may also address the value
of missing goods (property). In such cases,
the appointment document must state that
the object is absent and specify the case mate-
rials on which the valuation shall be based (e.g.,
invoices, shipping documents, witness state-
ments, interrogations, etc.) (Order of the Min-
istry of Justice of Ukraine, 1998)

2) Transport-Commodity Forensic Exam-
ination

This type of forensic examination pri-
marily aims to determine the market value
of wheeled vehicles and their components, as
well as the amount of material damage caused
to the owner or possessor due to damage.

It may also involve related issues concern-
ing the acquisition and operation of wheeled
vehicles.

Indicative questions for the expert may
include:

— What is the market value of the wheeled
vehicle (including make, model, and license
plate number) on the specified valuation date?

— What is the customs value of the wheeled
vehicle (including make, model, and identifica-
tion number) or its components upon import
into Ukraine on the specified date?

— What is the extent of the reduction in
the commodity value of the wheeled vehicle on
the specified date?

— What is the vehicle’s residual (scrap) value
on the specified date (including make, model,
and license plate or identification number)?

— Is the vehicle complete in accordance with
the manufacturer’s technical documentation? If
not, what components are missing?

The expert shall be provided with the vehi-
cle(s), related registration documents, investiga-
tion materials, and other documentation contain-
ing relevant data for resolving the posed questions.

If necessary, interested parties may be sum-
moned for a technical inspection of the vehi-
cle, with prior notice indicating the date, time,
and place (to be coordinated with the expert).

The investigator must ensure proper condi-
tions for the inspection of the vehicle, including
lighting, free access, and the ability to examine
the vehicle from all sides. (Order of the Minis-
try of Justice of Ukraine, 1998).

3) Commodity Expertise of Military Prop-
erty, Equipment, and Weapons

Objects subject to commodity expertise
of military property, equipment, and weapons
include: military property, military equipment,
and weapons.

The objectives of commodity expertise
of military property, equipment, and weapons
are as follows:
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— determining the value of the examined
objects used as military property;

— determining the type and purpose
of the examined objects;

— determining the characteristics and prop-
erties of the examined objects in accordance
with the Ukrainian Classification of Goods for
Foreign Economic Activity;

— determining the manufacturer, country of ori-
gin, and year of manufacture (in conjunction with
trace evidence analysis) of the examined objects;

— determining changes in quality indicators
of the examined objects (in conjunction with
relevant specialists in the operation of similar
property).

An indicative list of questions to be
addressed includes:

— What is the name and intended use
of the object submitted for examination?

—  Which  enterprise =~ manufactured
the object, and when was it produced (subject
to the availability of labeling information or
accompanying documentation)?

— What is the year of manufacture
of the object submitted for examination?
(Resolved jointly with trace evidence analysis,
provided labeling information is available);

— What are the characteristics and properties
of the examined object according to the Ukrain-
ian Classification of Goods for Foreign Eco-
nomic Activity?

— Is the object submitted for examination
fully equipped in accordance with regulatory
and technical documentation? If not, what are
the deficiencies or discrepancies?

—  Does the quality condition
of the object comply with applicable standards,
technical specifications, and provided samples?
If not, what are the specific non-conformities?
(Resolved jointly with specialists in the repair
and operation of similar property);

— What defects or damages does the object
submitted for examination have? Are these
defects significant? Is the object still opera-
ble for its intended use despite the identified
defects? (Resolved jointly with specialists in
the repair and operation of similar property);

— Can the identified defects and damages
of the examined object be remedied? If so, by
what means? (Resolved jointly with specialists
in the repair and operation of similar property);

— What is the degree of wear and tear
of the object submitted for examination?

— What is the residual value of the object as
of the specified date?

— What is the market value of the object
as of the specified date (taking into account
the information provided to the expert on pur-
chase and sale agreements of similar objects in
the international market)?
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— What is the liquidation value of the object
as of the specified date?

— What is the amount of material damage
caused by the damage to the object, including
based on the repair cost estimate provided to
the expert?

— What is the amount of material damage
caused by the total destruction of the object,
including as a result of hostilities?

(Based on the Order of the Ministry of Jus-
tice of Ukraine on Approval of the Instructions
on the Appointment and Conduct of Forensic
Examinations and Expert Studies and the Sci-
entific and Methodological Recommendations on
the Preparation and Appointment of Forensic
Examinations and Expert Studies, 1998).

5. Conclusions

The analysis of criminal proceedings has
demonstrated that during the pre-trial investi-
gation of the unlawful use of humanitarian aid,
charitable donations, or gratuitous assistance
for profit-making purposes, the primary types
of forensic examinations appointed and con-
ducted were economic and commodity (mer-
chandise) expertise.

During the period of martial law in Ukraine
and the ongoing counteraction to the armed
aggression of the Russian Federation, the process
of conducting such forensic expert evaluations has
become significantly more complex. This com-
plexity arises from the heterogeneity of human-
itarian aid, charitable donations, or gratuitous
assistance; their substantial volume; the diversity
of sources of origin; and the presence of used goods
within humanitarian shipments.
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IIPOBEJIEHHS CYZIOBUX EKCIIEPTU3 ITI/] YAC PO3CJIIIYBAHHS
HE3AKOHHOT'O BUKOPUCTAHHS 3 METOIO OTPUMAHHY [IPUBYTKY
T'YMAHITAPHOI TOIIOMOTH, BJAATOIIMHUX IIOKEPTB ABO
BE3OILJIATHOI IOIIOMOT !

Awuoranisi. Mema crarti nosisirae y GOpMyBaHHI OCHOB Ta BHOKPEMJIEHHI 0COOIMBOCTEN IPOBE/IEHHS
CY/IOBKX €KCIIEPTU3 32 YMOBU PO3CJIi/lyBaHHSI HE3AKOHHOTO BUKOPUCTAHHS 3 METOK) OTPUMAHHSI IPUOYTKY
ryMaHiTapHOi J0MOMOTH, 61arofiifHux moepTs abo 6e3ommaTHoi gonomorn. Pesyasmamu. O6rpyHTO-
BAHO HEOOXIIHICTh BIOCKOHAIEHHS] TEXHIKO-KPUMIHAIICTYHOTO 3a0e3MeYeHH s PO3KPUTTS Ta PO3CIILLY-
BAHHS KPUMIHAJIbHUX [IPABOIOPYILEHD, 1 GE3M0CEPeIHbO — PO3CIIi[yBaHHS HE3AKOHHOTO BUKOPUCTAHHSI
3 METOI0 OTPUMAHHS MPUOYTKY IyMaHiTAPHOI J0MOMOTH, G1aroiiiiHuX moskepTB abo 6e301IaTHOI 10110~
moru. HeoOXimHUM € aHami3 cJigyol MPaKTHKH, CYA0BO-EKCIEPTHOI Ais/IBHOCTI 3a/Jisi TEOPETHIHOrO
OCMUCJIEHHSI TEOPETUYHUX MPOOJIEM, Y3araJbHEHHS IPAKTUYHOTO HOCBiLY. 3'COBAHO, IO MiJl Yac mpo-
BEJICHHST JIOCY/I0BOTO PO3CJIi/[yBAHHS HE3AKOHHOTO BUKOPUCTAHHS 3 METOI0 OTPUMAHHS MPUOYTKY IyMa-
HITapHOI J0IOMOrH, GIaroiiiHuX moxkepTs abo 6E30IIATHOI AOIOMOTH IIPUSHAYANKCS 1 POBOAMIINCS
TaKi OCHOBHI BH/M CYJIOBUX €KCIIEPTU3 K €KOHOMiYHA i TOBapo3HaBya. 30KpeMa, ITi/[ 4ac MPOBEICHHS
CY/IOBO-€KOHOMIUHOT eKCTePTH3N JOCTi/PKYBATHUCs TIEPBUHHI JoKyMeHTH (akTu (TpUiioMy-Tiepesiadi,
BHYTPIIIHIii, BHYTPIlIHE IIepeMilieHHs ); GaHKiBCbKi BUIMCKHU, KACOBI Op/iepH; 3BiTHI J0KyMeHTH abo Bijlo-
MOCTI; HaKJIa/Hi, HaKJIa[Hi-BUMOTU (BiAMyCK, OMPUOYTKYBAaHHS, MEePEeMIlleH s ); TOBAPHO-TPAHCIOPTHI
naxmazni. JlocnipkyBanuces it iHII MATBEPUKYIOUi IOKYMEHTH (3alUTH, 3BePHEHHS, JIUCTU-TTPOXAHHS,
MICHMOBA TIPOTIO3UIIiST IOHOPA (Aap4mii JIFICT), MHICHMOBA 3T0fIa OTPUMYyBaya TYMaHITapHOI J0TTIOMOTH,
JIOTOBOPH, PO3NOPA/AYi IoKyMeHTH ). HacTylnHIM BUIOM CYZIOBUX €KCIIEPTHU3, 10 TIPU3HAYAETLCA 1 TIPO-
BOJIUTHCSI TIPK PO3CJIILYBAHH] HE3aKOHHOTO BUKOPUCTAHHSI 3 METOI0 OTPHMAHHS IPUOYTKY TyMaHiTapHOI
JIOTIOMOTH, OJIarOIIHIX MOKEPTB ab0 6E30IIaTHOI IOMOMOTH, € TOBapo3HaBya. Biamosiano xo npeame-
Ty JOCJIIKEHHS, IPOBOAATHCS ii Taki Pi3HOBHMIN: €KCIEPTH3a MalluH, 00JIaJHAHHS, CUPOBIUHH Ta CIIO-
’KMBYNX TOBAPiB; TPAHCIIOPTHO-TOBAPO3HABYA EKCIEPTH3a; TOBAPO3HABYA EKCIIEPTH3a BilICbKOBOTO Maii-
Ha, TEeXHIKU Ta 030poeHHst. Bucnosxu. Ilin yac BoeHHOrO cTaHy B YKpaiHi, nojgo/anHs 36poiiHoi arpecii
pociiicbkoi dhenepailii, mpoiiec MPOBEIEHHST JAHUX CYI0BUX €KCIIEPTU3 OI[IHKHM 3HAYHO YCKJIA[HIBCS Y€PE3
HEOMHOPIAHICTh TYMaHITAPHOI TOMOMOTH, 6IarOMiHIX TTOKEPTB Ta Ge30TIaTHOT I0TTOMOTH, 3HAYHi 00Cs-
', PIBHOMAHITTS! JUKEPeJI TIOXO/KEHHSI, HASIBHICTh Y CKJIa/li TYMaHITaDHUX BaHTAKIB TOBapiB, 110 OyJiu
Y BUKOPUCTAHHI TOIIIO.
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STATE OF SCIENTIFIC RESEARCH ON THE ISSUES
OF FORENSIC METHODS OF INVESTIGATING
CRIMINAL OFFENSES IN THE SPHERE

OF ECONOMIC ACTIVITY RELATED

TO DOCUMENT FORGERY

Abstract. Purpose. The purpose of the article is to examine the state of scientific research on the issues
of forensic methodology for investigating criminal offenses in the sphere of economic activity related to
document forgery. Results. Within the framework of the research, the author carried out a comprehensive
analysis of the current state of forensic development concerning the methodology of investigating
criminal offenses in the economic sphere involving document forgery. Attention is focused on the study
of scientific approaches formed in domestic forensic science regarding tactical foundations for detecting,
recording, examining, and using evidentiary information during the investigation of such offenses. Key
trends influencing the development of methodological foundations for investigating economic offenses are
analyzed, including the digitalization of documents, the emergence of new forms of falsification, the active
use of electronic document flow, and methods of concealing criminal activity within the corporate
environment. Conclusions. It has been established that despite the availability of certain methodological
recommendations, generalizations of investigative practice, and existing scientific developments, there is
a lack of a comprehensive vision of a systematic methodology for investigating such offenses, adapted to
modern conditions. The article highlights the relevant scientific problems of methodology in investigating
criminal offenses in the sphere of economic activity related to document forgery. Emphasis is placed
on the need for an interdisciplinary approach to the development of an updated forensic methodology
that would take into account the specifics of the object of encroachment, the mechanism of forgery,
the characteristics of offenders, and the latest technical capabilities for detecting falsifications. As a result
of the analysis, the conclusion is drawn about the expediency of intensifying scientific research in this area,
developing unified standards and methodological recommendations for practitioners, as well as improving
training programs for investigators, experts, and prosecutors in light of these challenges.

Key words: forensic methodology, document forgery, economic activity, economic crimes, investigative
practice, scientific research, electronic document flow, falsification.

1. Introduction

The issue of document falsification in
the economic sphere is not new to forensic
science. However, the development of digital
technologies, the increase in electronic docu-
ment flow, and the complication of economic
schemes necessitate the renewal of scientific
approaches. In forensic literature, the investi-
gation of criminal offenses related to document
forgery in the economic sphere is mainly con-
sidered within the framework of general meth-
odologies for investigating economic and offi-
cial crimes.
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In order to establish a proper theoreti-
cal foundation, it is necessary to study dis-
sertations, monographs, and other scholarly
works within the criminal-law sciences, which
are devoted to the methodology of detecting
and investigating criminal offenses in the sphere
of economic activity, including those involving
document forgery.

The purpose of this article is to examine
the state of scientific research on the issues
of forensic methodology in investigating crim-
inal offenses in the sphere of economic activity
related to document forgery.
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In scholarly sources, certain aspects of inves-
tigating criminal offenses in the field of economic
activity have been studied by such domestic
scholars as V.A. Zhuravel (2006), V.O. Kono-
valova (2006), V.P. Korzh, LR. Pashynska
(2023), S.S. Trach (2020), D.B. Sanakoyev
(2021), S.S. Cherniavskyi, V.Yu. Shepitko
(2006), among others. At the same time,
despite the availability of certain developments,
the issue of document forgery specifically in
the context of economic activity has been con-
sidered only fragmentarily. Studies often focus
on general aspects of falsification without con-
sidering the specifics of economic transactions,
accounting, tax reporting, and the like, which in
turn requires a more in-depth analysis.

2. Problems of Investigating Criminal
Offenses in the Sphere of Economic Activity

Document forgery in the sphere of economic
activity is a common means of implementing
fraudulent schemes, tax evasion, embezzlement
of property, and laundering of proceeds obtained
through criminal means. Given the increasing
level of crime in this field, the improvement
of forensic methodology for investigating this
category of criminal offenses becomes particu-
larly relevant.

The problems of methodology for investi-
gating criminal offenses in the sphere of eco-
nomic activity related to document forgery are
caused by a number of factors, in particular:

1. the high level of latency of such criminal
offenses;

2. the complexity of detecting forged doc-
uments (the high level of technical falsification
using printers, scanners, photo editors, forged
seals, the prevalence of electronic document
flow, where visual verification is impossible);

3. the insufficient level of technical
and forensic support in practice (lack of equip-
ment, specialists, access to registers);

4. legal uncertainty regarding certain con-
cepts and qualifications (collisions between
articles of the Criminal Code of Ukraine
(Articles 191, 205-1, 222, 358, 366 of the CC
of Ukraine) and sectoral legislation, such as
the Law of Ukraine “On Accounting and Finan-
cial Reporting in Ukraine,” the Law of Ukraine
“On Electronic Documents and Electronic
Document Flow,” in particular the uncertainty
of the concepts of “official document,” “official
person,” or “fictitious entrepreneurship” in
the context of economic relations);

5. the insufficient level of specialization
of investigators and prosecutors (lack of profes-
sionals with sufficient experience in investigat-
ing criminal offenses in the sphere of economic
activity, particularly forgeries in accounting,
finance, audits; difficulties in analyzing primary
accounting documents, banking operations,

contracts, reporting; lack of understanding
of the specifics of corporate structuring such as
affiliated companies, transit operations, offshore
chains);

6. the formalized approach to investi-
gative tactics (typical investigative practice
often does not take into account the economic
essence of the criminal offense, but focuses only
on detecting a “paper” forgery, while lacking
adapted algorithms for investigating specifically
economic forgeries, as distinct from official or
everyday ones);

7. difficulties in involving qualified experts
and specialists (the limited number of insti-
tutions capable of conducting comprehensive
economic, handwriting, and technical exami-
nations of documents; the absence in the CPC
of Ukraine of clear regulation of interaction
between the investigator and the expert, which
complicates the preparation of high-quality
materials for examination);

8. the lack of specialized methodologies for
investigating criminal offenses in the sphere
of economic activity that take into account
modern methods of document falsification;

9. the difficulty of proving intent and causa-
tion between forgery and material damage or
unlawful benefit (particularly in complex finan-
cial schemes).

In this regard, there has arisen the need to
develop a separate methodology for investigat-
ing criminal offenses in the sphere of economic
activity related to document forgery, which
should incorporate modern approaches to
investigating such criminal offenses and corre-
spond to the needs of practice.

The development of scientific ideas on
the formation of forensic methodology for inves-
tigating criminal offenses was comprehensively
studied in the monograph by V.A. Zhuravel, in
which the author examined modern trends in
the formation and development of methodol-
ogies for investigating certain types of crimes,
micro-methodologies and their adaptation to
specific programs, the problems of methodol-
ogy design for investigating individual types
of crimes, and the structure of certain forensic
methodologies (Zhuravel, 2012).

Among domestic scholars who made
a significant contribution to the development
of this issue are V.Yu. Shepitko, V.O. Konoval-
ova, and V.A. Zhuravel (2006). They conducted
a thorough study of certain forensic methodolo-
gies for investigating crimes in the sphere of eco-
nomic activity (Shepitko, Konovalova, Zhuravel,
2006). The team of authors revealed both general
issues of methodology in investigating crimi-
nal offenses, their forensic characteristics, types
and forms of interaction, and investigation plan-
ning, as well as the peculiarities of investigating
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specific types of crimes in the sphere of economic
activity related to violations of the procedure for
conducting economic activity. In particular, they
addressed the forensic characteristics of crimes
involving violations of the procedure for con-
ducting economic activity, the construction
of investigative versions and investigation plan-
ning, typical investigative situations of the initial
stage of investigation and the programs of action
for the investigator to resolve them, as well as
the tactics of conducting certain investigative
actions (Shepitko, Konovalova, Zhuravel, 2006).

Specifically, the monographic study contains
forensic methodologies for the effective investiga-
tion of such types of criminal offenses in the sphere
under consideration as fictitious entrepreneurship,
legalization (laundering) of proceeds obtained
through crime, fraud with financial resources,
crimes related to consumer rights violations,
crimes associated with the production and sale
of counterfeit alcoholic beverages, and smuggling
(Shepitko, Konovalova, Zhuravel, 2006).

In order to develop a comprehensive meth-
odology for investigating criminal offenses in
the sphere of economic activity related to doc-
ument forgery, it is necessary to study scholarly
works in other branches of legal science, in par-
ticular criminal law, criminology, and criminal
procedure law.

Among domestic scholars, the criminal-law
characteristics of criminal offenses in the sphere
of economic activity have been studied by
O.H. Frolova (2006), D.V. Kamenskyi (2020),
and O.V. Starostenko (2024).

For instance, O.H. Frolova conducted
a comprehensive analysis of the elements
of crimes related to bankruptcy, provided
their criminal-law characteristics, established
the methods of commission and the socio-le-
gal content of such crimes, and offered recom-
mendations for improving Ukraine’s criminal
legislation. Certain aspects of her dissertation
were devoted to analyzing the use of knowingly
forged documents as a method of committing
bankruptcy-related crimes. These included:

1. the balance sheet as of the last reporting
date, signed by the head and chief accountant
of the enterprise;

2. the list and complete description
of pledged property with its location and value
at the time of the pledge;

3. the minutes of the general meeting
of the debtor’s employees at which a represent-
ative of the debtor’s employees was elected to
participate in economic proceedings during
bankruptcy proceedings;

4. other documents confirming the debtor’s
insolvency (Frolova, 2006).

The criminal-law protection of economic rela-
tionsin the United Statesand Ukraine was the sub-
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ject of the research conducted by D.V. Kamenskyi
(2020), who performed a comparative analysis
of approaches to criminal liability for economic
crimes in the United States and Ukraine, covering
the classification of economic crimes, a compar-
ative analysis of their elements, and the regula-
tory framework of criminal liability. In particular,
the author examined the concept of “economic
crime” and compared it with related terms such as
“commercial,” “economic” (in some countries also
“white-collar,” “corporate,” and “professional”),
“entrepreneurial,” and “business” crimes, which
encompass similar criminally punishable acts
(Kamenskyi, 2020).

Scientific contributions by O.V. Staros-
tenko (2024) are devoted to the criminal-law
characteristics of crimes committed by officials
in the field of lending. The dissertation covers
the characteristics of such crimes committed
through document forgery and their differenti-
ation from related elements of criminal offences
(Starostenko, 2024). The author states that
document forgery, as well as official forgery
committed for the purpose of obtaining sub-
sidies, grants, subventions, or loans, should be
qualified under a combination of offences pro-
vided for in Articles 222 and 358 or Article 366
of the Criminal Code, depending on the circum-
stances of the case (Starostenko, 2024).

Furthermore, the author analyses behav-
ioural models of officials who commit crimes in
the lending sector: officials (employees of a bank
or financial institution), exploiting the trust
of management or clients, prepare fictitious loan
agreements or alter the terms of existing agree-
ments for personal enrichment or in the inter-
ests of third parties; an official deliberately
ignores violations related to document falsifica-
tion, including loan applications, income certif-
icates, or collateral documents, in exchange for
material benefits or to avoid liability; an official
directly forges documents or organises their
falsification (income certificates, collateral,
client data) in order to secure loans for ficti-
tious persons or “dead souls”; an official acts as
an intermediary between the initiator of fraud
and the technical executor (a company or indi-
vidual preparing forged documents). Such a per-
son provides consultations, facilitates acceler-
ated decision-making, and sometimes “covers”
the scheme in exchange for kickbacks (Staros-
tenko, 2024). This is directly related to typi-
cal criminal offences in the sphere of economic
activity, where document forgery serves as a key
instrument. This approach allows for specifica-
tion of the motives and methods of document
falsification, as well as examination of common
fraudulent schemes, including the preparation
of fictitious loans, pledges, property valuation
acts, and others.
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Of particular note is the scholarly work
of O.M. Nesterenko Criminal Liability for
Forgery of Documents Submitted for State
Registration of a Legal Entity and Individual
Entrepreneurs (Article 205-1 of the Criminal
Code of Ukraine) (Nesterenko, 2021). Within
the study, the author explores the concept
of “legitimate document circulation” and “doc-
ument circulation,” the latter being understood
as a set of legal relations arising between its
subjects—namely, individuals, associations,
and social communities—concerning official
documents in relation to ensuring the state-es-
tablished procedure for their creation, storage,
use, and destruction in various spheres of social
activity (Nesterenko, 2019).

A number of scholarly works are devoted to
the prevention of criminal offences in the sphere
of economic activity, which also has both prac-
tical and theoretical significance, particularly
for the investigation of such criminal offences,
including those related to document forgery.
Among such works, doctoral and candidate dis-
sertations should be highlighted, which address
the general features of preventing economically
motivated criminal offences, as well as studies
within particular groups or types of criminally
punishable acts in this area.

General issues of preventing economic
crimes are addressed in the works of O.V. Bit-
siura (2021) Criminal Police as a Subject of Pre-
vention of Economic Crimes; D.O. Hrytsyshen
(2021) State Policy in the Sphere of Prevention
and Counteraction of Economic Crime; V.V. Moi-
seienko (2021) Prevention of Criminal Offences
in the Field of Economic Activity in Ukraine,
and T.V. Baranovska (2024) Prevention
and Counteraction of Criminal Offences against
the Economic System.

The criminological foundations of the crim-
inal police as a subject of economic crime pre-
vention are revealed in the dissertation by
O.V. Bitsiura. The author defines the princi-
ples of activity of the criminal police units as
a subject of economic crime prevention, cri-
teria for the effectiveness of their activities in
this field, analyses specific structural elements
of the criminological characteristics of eco-
nomic crime, and, on the basis of a compre-
hensive study of scholarly views, formulates
the concept of “economic crimes” and their
groups. O.V. Bitsiura rightly notes that criminal
offences in the field of economic activity consti-
tute the majority of economic criminal offences
(Bitsiura, 2021).

The development of the theory and meth-
odology of forming and implementing state
policy in the field of prevention and counterac-
tion of economic crime as a threat to national
security was undertaken by D.O. Hrytsyshen.

In his dissertation, he proposed a comprehen-
sive methodological approach to the formation
and implementation of state policy in this field.
This approach includes a series of sequential
stages: identification of the problem and detec-
tion of its symptoms; disclosure of the con-
tent of state policy as a process and a system;
determination of the subject-object field, goals
and objectives, directions of formation, objects
and subjects of the formation and implementa-
tion of state policy; interaction with other types
of state policy; methods of implementation;
principles of state policy; and implementation
mechanisms that take into account the peculi-
arities of economic crimes in the state and cor-
porate sectors of the economy. This forms new
scholarly ~value regarding the expansion
of methodological tools of public administra-
tion (Hrytsyshen, 2021).

The dissertation is devoted to a comprehen-
sive study of the criminological problems of pre-
venting criminal offences in the sphere of eco-
nomic activity in Ukraine. It reveals the impact
of the shadow economy on national security,
clarifies the specifics of legal regulation of eco-
nomic activity in Ukraine, and systematises
criminal offences in this sphere.

The structure and dynamics of criminal
offences have been characterised. The deter-
minants contributing to the criminalisation
of the economic sphere of social relations have
been disclosed, and criminologically signifi-
cant characteristics of individuals committing
criminal offences in the field of economic activ-
ity have been identified. A conceptual vision
of the ways to implement criminological meas-
ures for the protection of the country’s eco-
nomic sphere, as well as measures of prevention
at the special-criminological level, has been pro-
posed. An economic-legal mechanism and crim-
inological measures for preventing criminal
offences in the field of economic activity by
Ukrainian law enforcement agencies have been
developed, together with the main directions
of their interaction both among themselves
and with non-governmental organisations,
at the national level and in cooperation with law
enforcement agencies and NGOs abroad (Moi-
seienko, 2021).

The scholarly pursuit of resolving the issue
of prevention and counteraction of criminal
offences against the economic system was fur-
ther advanced by T.V. Baranovska, who pro-
posed the creation of a comprehensive con-
cept of state policy in the sphere of prevention
and counteraction of economic crime. In her
research, the author conducted a retrospective
analysis of the development of criminal liabil-
ity for the forgery of objects and documents,
including within the sphere of economic activ-
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ity, and suggested directions for improving
the activities of Ukrainian law enforcement
agencies in preventing and counteracting crim-
inal offences against the economic system (the
Security Service of Ukraine, the Bureau of Eco-
nomic Security, the State Bureau of Investiga-
tion, and the National Anti-Corruption Bureau
of Ukraine). Within the context of criminal law
reform, T.V. Baranovska presented substanti-
ated proposals for developing a new structure
of the Criminal Code in the part concerning
criminal offences against the economic system.
This approach envisages a separate book, Crim-
inal Offences against the FEconomic System,
divided into the following chapters: (1) Criminal
Offences against the Order of Economic Activ-
ity; (2) Criminal Offences against the Budg-
etary System; (3) Criminal Offences against
the Financial System and Financial Markets;
(4) Criminal Offences against the Tax System;
(5) Criminal Offences concerning the Unlawful
Use of Economic Instruments against the State
and Society; (6) Criminal Offences against Com-
petition and Commercial Secrecy. According
to the scholar, such an approach accounts for
all the characteristics of the economic system
and the directions of applying economic instru-
ments in social relations, thereby ensuring effec-
tive management of risks and threats to the eco-
nomic security of the state (Baranovska, 2023).

The subject of I.S. Kundelska’s (2024)
research is the prevention of the legalisation
(laundering) of criminal proceeds in Ukraine. In
this study, the author examined the theoretical
and legal foundations of preventing the launder-
ing of criminal assets, carried out a criminologi-
cal analysis of money laundering, and proposed
preventive measures against the legalisation
(laundering) of criminally obtained property
(Kundelska, 2024).

As regards dissertation and monographic
studies on the prevention of document forgery,
which highlight the criminological and crimi-
nal-law aspects of this type of criminal offence,
particular attention should be paid to the schol-
arly contributions of Ya.S. Ostapenko, whose
research focuses on the criminological char-
acteristics of official forgery. This includes
the analysis of social, organisational, and per-
sonal determinants of the crime; quantitative
and qualitative assessment of the prevalence
of such offences and the characteristics of offend-
ers; and the development of general-social, spe-
cial-criminological, and individual preventive
measures. The author identified and analysed
the stages of the formation of the legal concepts
of “official document” and “forgery,” as well as
the evolution of the legal regulation of criminal
liability for forgery in Ukraine. A comprehen-
sive description of the quantitative and qualita-
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tive criminological indicators of official forgery
in Ukraine is provided, establishing the persis-
tence of its high level, unfavourable dynamics,
and specific geography associated with factors
of urbanisation. The methods of committing
official forgery are also defined, among which
the scholar distinguishes intellectual forgery—
consisting in the creation of a document that is
formally correct but wholly or partly inconsist-
ent with reality—and material forgery, which
involves other forms of document falsification,
such as altering requisites or parts of the docu-
ment’s content (Ostapenko, 2017).

In order to address the criminal-procedural
aspects, it is also worth emphasising the dis-
sertation research of P.P. Cheberiak Collection
and Evaluation of Evidence in Criminal Proceed-
ings on Economic Crimes (2013). The author
noted that: “The adaptation of certain provi-
sions of economic disciplines, such as account-
ing, banking, auditing, and revision, to the needs
of crime investigation, as well as the integration
of economic and forensic knowledge, is a nec-
essary precondition for improving the effective-
ness of combating economic crimes by enhancing
the efficiency of collecting and evaluating evi-
dence” (Cheberiak, 2013).

3. Identifying Problems in the Investi-
gation of Criminal Offences in the Sphere
of Economic Activity

The study of problems related to the investi-
gation of criminal offences in the sphere of eco-
nomic activity within the framework of forensic
science has not been overlooked, covering both
the general principles of investigative tactics for
such offences and specific issues within individ-
ual forensic methodologies.

V.P. Korzh, in his research on the theoret-
ical foundations of methodologies for investi-
gating crimes committed by organised criminal
groups in the field of economic activity, defined
that “the forensic characteristics of crimes com-
mitted by organised criminal entities in the sphere
of economic activity represent a system of data
obtained as a result of generalisation of investi-
gative and judicial practice regarding the types
of organised criminal entities, typical methods
of their formation and principles of functioning,
types and forms of corrupt connections; the pecu-
liarities of personal characteristics and role func-
tions of members of such entities; the typical
Jeatures of these crimes, which are contained
(or reflected) in the form of specific material or
ideal traces in the methods of economic crimes,
in the conditions and circumstances under which
the members of organised criminal entities oper-
ated, laundered illicit proceeds, the knowledge
and use of which are necessary for the detection,
disclosure, investigation, and prevention of these
crimes”(Korzh, 2002).
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An important contribution is the research
by V.H. Petrosian Forensic and Operational
Support  for Detecting Crimes Committed by
Business Entities with Signs of Fictitiousness
(2012), in which he identified the peculiarities
of tactics for detecting signs of crimes and doc-
umenting the criminal activities of business
entities with signs of fictitiousness. The scholar
also improved the provisions regarding the most
widespread contemporary methods of criminal
activity related to the state registration of fic-
titious business entities, highlighted the short-
comings of the organisation of the state reg-
istration procedure, the risks of corruption,
and the conditions facilitating the proliferation
of fictitious registrations (Petrosian, 2012).

In his dissertation Investigation of Misap-
propriation, Embezzlement of Property, or Taking
Possession Thereof by Abuse of Office (2015),
S.S. Kulyk reached the following conclusions:
preparation for committing such an offence may
involve the use of business entities with signs
of fictitiousness, the conclusion of fictitious agree-
ments, the opening of bank accounts, and docu-
ment forgery; methods of concealment include
fictitious bankruptcy, destruction of items
and documents, liquidation of business entities,
and obstruction of inspections and audits. The
objects of misappropriation, embezzlement, or
taking possession of property by abuse of office
most commonly include: cash in national cur-
rency (45.6%), funds in bank accounts (29.5%),
cash in foreign currency (14.9%), material assets
(10.6%), and securities (2.3%). In addition,
he defined the tactics of searches, inspections,
and interrogations as the most common inves-
tigative actions in cases of misappropriation,
embezzlement, or taking possession of property
by abuse of office (Kulyk, 2015).

S.S. Trach (2020) studied the organisa-
tion and planning of investigations of criminal
offences in the sphere of economic activity. The
author rightly notes that today the practice
of law enforcement and judicial authorities
demonstrates that many business structures
are in fact entirely criminal entities that signif-
icantly hinder the positive development of eco-
nomic activity in Ukraine (Trach, 2020).

The scholarly works of I.LR. Pashynska
(2023) are devoted to the study of the theoret-
ical and practical foundations for developing
and implementing forensic methodologies for
investigating criminal offences committed by
organised criminal groups in the sphere of eco-
nomic activity. In particular, the author exam-
ines issues related to the forensic classification
of crimes committed by organised criminal
groups in the field of economic activity, the the-
oretical foundations of the forensic character-
istics of such crimes, and the methodological

foundations for investigating them (Pashynska,
2023).

Certain issues related to the criminal-law
qualification and the algorithm of actions
of the Strategic Investigations Department
of the National Police in detecting and inves-
tigating specific types of crimes in the sphere
of economic activity committed by organised
groups and criminal organisations were exam-
ined by a team of scholars including D.B. San-
akoiev, O.V. Neklesa, D.S. Yuriev, among
others (Sanakoiev, Neklesa, Yuriev, Yefimov,
Paleshko, 2021).

The research of I.M. Osyka addresses
the peculiarities of investigating document
forgery and their use in entrepreneurial
activity. The author developed the concept
of the complexity of committing economic
crimes in the form of criminal technologies
of enrichment; proposed a classification of doc-
uments subject to forgery for use in business
crimes, based on the criterion of functional
purpose and information medium (paper, elec-
tronic, plastic); introduced definitions of meth-
ods of forgery and use of forged documents;
identified problematic issues in analysing pri-
mary materials; outlined an indicative list of cir-
cumstances subject to mandatory establishment
depending on the category of documents forged
and used; determined the peculiarities of typi-
cal investigative situations and formulated rec-
ommendations for conducting investigative
and operational measures (tactical operations)
in cases of forgery and use of forged documents
in entrepreneurship. Algorithms of investiga-
tive actions were provided depending on typical
investigative situations, particularly at the ini-
tial stage of the investigation, along with practi-
cal recommendations for carrying out investiga-
tive (search) actions (Osyka, 2007).

The scientific works of A.O. Milevska are
devoted to a specific area — forgery of notar-
ial documents. She analysed the types, forms,
methods, and features of forgery of such docu-
ments; expanded the concept of a “notarial doc-
ument”; examined the stages of pre-trial inves-
tigation, the specifics of investigative actions,
the appointment and conduct of forensic exam-
inations; paid attention to the preservation
of notarial secrecy, the optimisation of pre-trial
investigation processes, and information inter-
action between justice bodies, law enforcement
agencies, and courts. She also provided recom-
mendations for eliminating legislative incon-
sistencies (Criminal Code, Criminal Procedure
Code, Law On Notariate) and improving pro-
cedures for information exchange. The author
analysed the definitions of the concepts “method
of forgery,” “form of forgery,” and “type of for-
gery” as system-forming elements of the foren-
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sic characteristics of this phenomenon (Mile-
vska, 2016).

Theoretical provisions and practical rec-
ommendations regarding the use of specialised
knowledge in the investigation of official forgery
were the subject of N.V. Kopcha’s research.
Within the framework of her study, the author
provided recommendations on the peculiarities
of involving specialists in conducting certain
investigative actions during the investigation
of official forgery, such as inspection, search,
and interrogation. She examined issues of types
of document forgery and methods of detection,
the signs to which investigators should pay
attention during examination, the peculiarities
of forgery of electronic documents in electronic
document circulation systems, and offered pro-
posals regarding the algorithm of investigative
actions in preparation for interrogation in such
criminal proceedings (Kopcha, 2023).

Methodological approaches to the inves-
tigation of certain types of criminal offences
in the field of economic activity, in particular
those related to document forgery, have been
proposed in the form of scholarly articles by
D.P. Hurina and I.V. Kalinina (2017). Their
research focuses on the methodology of inves-
tigating economic crimes involving document
forgery, emphasising the role of the investiga-
tor and the expert in preventive work within
the methodological process of investigation.
The authors identify the key principles, tasks,
and structure of the methodology for investi-
gating economic crimes involving document
forgery. Separately, the research team highlights
the role of “prevention” on the part of the inves-
tigator and expert—namely, the active partici-
pation of specialists in preventing falsifications
at the investigation stage (Hurina, Kalinina,
2017).

Thus, at present, the issue of investigating
criminal offences in the sphere of economic
activity related to document forgery is gradu-
ally gaining importance within forensic science.
Nevertheless, research in this area remains frag-
mented and requires further theoretical gener-
alisation and practical adaptation. The exist-
ing studies tend to concentrate on individual
components of the investigation and address
separate methodological techniques, such as
document examination, preparation for forensic
analysis, and the conduct of typical investiga-
tive (search) actions (interrogation, seizure,
search) in the context of the specific features
of investigating individual types of criminal
offences.

Currently, there is no unified and system-
atised methodology for investigating criminal
offences in the economic sphere related to doc-
ument forgery that would encompass the entire
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cycle of investigation, taking into account
modern forms of document falsification (elec-
tronic, digital, accounting, etc.). Many works
address the peculiarities of investigating crim-
inal offences in the sphere of economic activ-
ity where forgery does not constitute an inde-
pendent object of investigation but functions as
an auxiliary means of implementing fraudulent
schemes, abuses, or budgetary embezzlement.
Moreover, there is an evident lack of adaptation
of existing methodologies to new challenges,
such as the use of digital forgery technologies,
falsification of electronic digital signatures
(EDS), and virtual documents in financial cir-
culation.

At the current stage, forensic science demon-
strates the following shortcomings: the absence
of a systematic approach to the development
of a unified forensic methodology for investigat-
ing forgeries in the economic sphere; the need
to update tactics and algorithms of investiga-
tive (search) actions in light of modern dig-
ital technologies in document circulation;
and the necessity of revising the classification
of forgery methods in accordance with tech-
nological progress (graphic, electronic, hybrid
forgeries, etc.). These circumstances highlight
the urgent need to develop a comprehensive
forensic methodology for investigating such
criminal offences, as is also emphasised by foren-
sic scholars.

For example, the necessity of creating
a methodology for investigating financial
crimes, with the definition of its fundamental
principles, is stressed by S.S. Cherniavskyi,
Yu.M. Chornous, P.V. Tsymbal, and others
(2020). The authors underline the impor-
tance of considering essential specific features
in the development of forensic methodologies
for investigating individual types of criminal
offences, which expands the content of their
forensic characteristics, provides preconditions
for the application of effective investigative
methods, means, and techniques, and enhances
the efficiency of law enforcement activities in
accordance with the specific nature of these
offences (Cherniavskyi, Chornous, Tsymbal,
Samodin, Nadiia, 2020).

Taking into account such essential specific
features, as noted by the scholars, is of key
importance for improving the effectiveness
of investigating criminal offences in the eco-
nomic sphere related to document forgery. It
allows for the expansion of the forensic charac-
teristics of document forgery in the economic
domain, more precise formulation of tactical
and organisational techniques, and the targeted
use of resources at all stages of investigation.

In his monograph Forensic Support for
the Investigation of Crimes Committed in
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the Budgetary Sphere of Ukraine (2012),
R.L. Stepaniuk emphasises that “the structur-
ing of any system of knowledge is an integral
process for optimising its cognitive function. As
regards forensic methodologies, structuring like-
wise ensures their functional purpose. Therefore,
it is indisputable that the absence of a unified
approach to structuring an individual foren-
sic methodology undermines the prospects for
the practical implementation of scholarly recom-
mendations” (Stepaniuk, 2012).

At the same time, among the problematic
aspectsof modern forensic methodology, particu-
larly in the sphere of economic activity involv-
ing document forgery, the following should be
noted: insufficient typification of investigative
situations arising in the detection of forgeries in
financial documentation; insufficient research
into issues of digital falsification, including
the forgery of electronic documents and data in
accounting software; inadequate use of the spe-
cialised knowledge of economic and accounting
experts, which complicates the qualification
of the offence; and imperfect inter-agency coop-
eration between investigators, financial institu-
tions, tax authorities, and expert institutions.

In the context of forming the structure
of a separate forensic methodology for investi-
gating criminal offences in the economic sphere
related to document forgery, it is worth agree-
ing with the position of V.M. Shevchuk (2020).
The scholar argues that the structure of inves-
tigating crimes must include the following ele-
ments: “the peculiarities of identifying signs
of a criminal offence and initiating criminal
proceedings, as well as the specifics of the tac-
tics of conducting certain investigative (search)
actions, covert investigative (search) actions,
and securing measures.” He further asserts that
a separate forensic methodology should consist
of the following elements (blocks): (1) forensic
characteristics of the criminal offence; (2) cir-
cumstances to be established; (3) peculiarities
of identifying signs of a criminal offence and ini-
tiating criminal proceedings; (4) typical inves-
tigative situations and versions at the initial
stage of investigation, together with the investi-
gator’s action plan for their resolution and ver-
ification; (5) typical investigative situations
and versions at the subsequent stage of inves-
tigation, with the investigator’s action plan for
their resolution; (6) organisation and planning
of the investigation, including the investigator’s
interaction with other participants in crimi-
nal proceedings; (7) peculiarities of the tactics
of conducting certain investigative (search)
actions, covert investigative (search) actions,
and securing measures; (8) forensic preven-
tion measures for individual types and groups
of criminal offences” (Shevchuk, 2020).

In view of the above, within a separate
methodology for investigating criminal offences
in the sphere of economic activity related to
document forgery, the following structural ele-
ments should be distinguished: the forensic
characteristics of criminal offences in the sphere
of economic activity related to document for-
gery; the forensic classification of such criminal
offences; the circumstances to be established in
the course of the investigation; typical inves-
tigative situations arising during the inves-
tigation; the use of specialised knowledge in
the investigation; the organisational and tactical
principles of interaction between the investiga-
tor and other actors in the course of the investi-
gation; and the tactics of individual investiga-
tive (search) actions during the investigation
of criminal offences in the sphere of economic
activity related to document forgery.

In addition, it appears expedient, within
the framework of a separate methodology for
investigating such criminal offences, to address
the following categories: the experience of for-
eign states in investigating criminal offences in
the sphere of economic activity related to doc-
ument forgery; and international cooperation in
the investigation of such criminal offences.

4. Conclusions

Thus, having analysed the scholarly lit-
erature on the study of issues concerning
the forensic methodology of investigating crim-
inal offences in the sphere of economic activity
related to document forgery, existing scientific
works may be divided into four main groups:

1. Works dealing with the general princi-
ples of organisation and methodology of inves-
tigating criminal offences.

2. Works devoted to the development
of the scientific foundations of methodologies
for investigating criminal offences in the eco-
nomic, including the business, sphere.

3. Works addressing the investigation
of related criminal offences.

4. Works directly examining the investiga-
tion of criminal offences in the sphere of eco-
nomic activity related to document forgery.

Despite the availability of scholarly contri-
butions that will undoubtedly serve as a foun-
dation for the formation of a separate forensic
methodology for investigating criminal offences
in the sphere of economic activity related to doc-
ument forgery, the level of research into this issue
remainsinsufficient. It is necessary to conduct fur-
ther in-depth studies aimed at: generalising exist-
ing judicial and investigative practice (including
the analysis of typical methods of document for-
gery in the economic sphere, mechanisms of their
use, and dissemination within economic activ-
ity); studying current trends and technologies
used in falsifying business documents, in particu-
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lar the use of digital tools, forgery of electronic
signatures, and data manipulation in accounting
and financial software; forming a classification
and systematisation of types of forged documents
in the economic sphere, their features, methods
of detection, and identification under conditions
of digitalised document management; develop-
ing specialised forensic methodologies and rec-
ommendations for pre-trial investigation bodies,
covering effective means of detecting, recording,
seizing, and examining forged documents, as well
as ensuring interaction between investigators
and experts in economics, digital technologies,
and document studies; updating the forensic
characteristics of such criminal offences, taking
into account legislative changes, transformations
in the business environment, and the impact
of information technologies on the mechanisms
of committing criminal offences.

For the effective investigation of such
offences, it is advisable to develop a unified
methodology for investigating criminal offences
related to document forgery in economic activ-
ity; to improve the algorithms of investiga-
tive (search) actions considering the specifics
of electronic document management; to expand
the use of forensic examinations, in particular
technical examination of documents, economic
examination, and digital trace examination;
and to promote an interdisciplinary approach
to investigating such criminal offences through
the involvement of specialists in finance, audit-
ing, I'T, and related fields.
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LIFE AS THE HIGHEST VALUE IN WARTIME:
BETWEEN LEGAL NORMS AND MILITARY REALITY

Abstract. Purpose. The purpose of this scholarly article is to conduct a comprehensive analysis
of the relationship between war and violations of the right to life, to systematize international legal norms
regulating these relations, and to outline ways of strengthening accountability for such violations. Results.
The article is devoted to examining the right to life as a fundamental value in the context of armed conflicts
and warfare. It explores the evolution of this right’s concept—from its philosophical foundations to its
universal recognition in international law. Special attention is paid to contemporary military actions, in
particular, the full-scale invasion of Ukraine by the Russian Federation, which has revealed unprecedented
violations of the right to life. The paper systematizes the typology of crimes against life, including direct
and intentional deprivation of life, indiscriminate attacks, the creation of conditions leading to death, as
well as assaults on persons hors de combat and other forms of offences. Possible mechanisms for bringing
perpetrators to justice at the international level (the International Criminal Court, the European Court
of Human Rights, UN monitoring missions) and at the national level, particularly through the application
of universal jurisdiction, are analyzed. It is emphasized that the problem of impunity remains a significant
challenge, requiring the continuous development of international law, enhanced inter-state cooperation,
and the adaptation of legal instruments. The study substantiates that ensuring the inevitability
of punishment for violations of the right to life is not only a moral imperative but also a necessary condition
for upholding the rule of law and maintaining a stable international order. Conclusions. It is concluded
that the right to life is an absolute and inalienable value forming the foundation of the entire system
of human rights, yet during armed conflicts it faces the most severe challenges. The historical development
of the concept—from the philosophical principles of natural law to universal codification in international
legal instruments—highlights its paramount importance. Modern warfare, particularly the full-scale
invasion of Ukraine by the Russian Federation, demonstrates unprecedented violations of this right,
encompassing direct and intentional deprivation of life (extrajudicial executions, targeted attacks on
civilians, torture, use of “human shields”), indiscriminate attacks and disproportionate use of force,
creation of conditions leading to death (destruction of infrastructure, obstruction of humanitarian aid),
as well as crimes against persons hors de combat and other forms of assaults (enforced disappearances,
use of children, sexual violence resulting in death). These acts constitute grave breaches of international
humanitarian law and qualify as international crimes. Ensuring the inevitability of punishment for
violations of the right to life is not only a moral imperative but also a vital prerequisite for affirming
the rule of law and achieving a stable international order.

Key words: right to life, international humanitarian law, international criminal law, war crimes,
European Court of Human Rights, impunity.

1. Introduction life is subject to systematic and large-scale vio-

Wars and armed conflicts, which unfortu-
nately remain an inseparable part of modern
human history, represent the greatest threat to
fundamental human rights, primarily the right
to life. This category of rights is foundational,
since without its realization the exercise of any
other rights and freedoms becomes impossible.
In the context of armed conflicts, the right to

© V. Monastyrskyi, 2024

lations, which necessitates a thorough analysis
of both the international legal mechanisms for
its protection and the practical challenges faced
by states and the international community.

The relevance of this study is reinforced by
the scale and brutality of contemporary mili-
tary actions, in particular, the full-scale invasion
of Ukraine by the Russian Federation, which
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has demonstrated egregious examples of disre-
gard for the lives of military personnel, civilians,
and prisoners of war.

The purpose of this scientific article is to
conduct a comprehensive analysis of the inter-
relation between war and violations of the right
to life, to systematize international legal norms
governing these relations, and to outline ways
of strengthening accountability for such viola-
tions.

The study of the right to life originates from
philosophical concepts of natural law, which
asserted the existence of inalienable rights
belonging to every person by birth, independent
of state recognition. In this context, the ideas
of the English philosopher John Locke cannot
be overlooked. In his Two Treatises of Govern-
ment, Locke justified the concept of natural
rights, stating that the rights to life, liberty,
and property are inalienable and pre-exist
the state (Locke, 2001). He examined how these
rights form the foundation of the social contract
and limit the powers of government, whose pri-
mary purpose is to safeguard them.

The ideas of another English philoso-
pher, Thomas Hobbes, though less liberal than
Locke’s, also emphasized the paramount impor-
tance of life. In his seminal work Leviathan, Hob-
bes analyzed the right to life from the perspec-
tive of its preservation as the highest value in
the “state of nature” — a condition of “war of all
against all.” The philosopher argued that people
relinquish part of their natural rights in favor
of the sovereign to ensure safety and self-pres-
ervation (Hobbes, 2000). Thus, Hobbes’s con-
cept of the right to life is grounded in the fun-
damental imperative of survival and the absence
of rights in the natural state. At the same time,
this very imperative underlies the formation
of political authority and justifies the absolute-
ness of sovereignty. In Hobbes’s philosophy,
the right to life serves an instrumental role,
functioning as the basis of political order rather
than as an inviolable individual right.

Following the world wars of the twentieth
century, the right to life received universal inter-
national legal recognition, becoming the subject
of numerous studies by international law schol-
ars. The works of Hersch Lauterpacht were
instrumental in shaping the Universal Declara-
tion of Human Rights, in which the right to life
occupies a central place. Lauterpacht analyzed
the imperative nature of this right and its appli-
cation in international relations (Rabinovych,
2013).

The research of René Cassin, one
of the principal authors of the Universal Dec-
laration of Human Rights and Nobel Peace
Prize laureate, focused on the systematiza-
tion and universalization of human rights—
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including the right to life—as the cornerstone
of the international legal order. He emphasized
that the right to life constitutes a prerequisite
for all other rights and freedoms, substantiating
its absolute character (Sviatotskyi, 2010).

Many scholars, including Jean-Marie Henc-
kaerts and Louise Doswald-Beck (Henckaerts &
Doswald-Beck, 2005), have examined the appli-
cation of the right to life in the context of armed
conflicts. Their research focuses on the princi-
ples of distinction, proportionality, and human-
ity, which limit the means and methods of war-
fare to protect the lives of civilians and persons
hors de combat. They analyze the Geneva Con-
ventions and Additional Protocols, as well as
customary norms of international humanitarian
law (IHL) relevant to the protection of life.

International law and criminal law schol-
ars specializing in international criminal law
study the legal foundations of accountability
for mass violations of the right to life during
armed conflicts, including genocide, war crimes,
and crimes against humanity. Researchers ana-
lyze the jurisdiction of the International Crim-
inal Court, ad hoc tribunals, and the principles
of universal jurisdiction.

In Ukraine, the issue of the right to life has
been the subject of extensive academic research,
gaining special relevance under conditions
of armed aggression. Ukrainian scholars have
made a significant contribution to the develop-
ment of theoretical foundations and practical
mechanisms for the protection of this funda-
mental right. For instance, the works of Volo-
dymyr Pylypenko (Pylypenko, 2024) focus on
the analysis of war crimes under the Rome Stat-
ute and the mechanisms of accountability for
such crimes. The scholar examines the imple-
mentation of international criminal law norms
into the national legislation of Ukraine
and the issue of liability for violations of interna-
tional humanitarian law, particularly in the con-
text of armed conflicts.

The studies of Mykola Hnatovskyi, a prom-
inent expert in international humanitarian law,
are devoted to the protection of human rights
during armed contflicts, especially the right to
life. He analyzes the application of IHL princi-
ples such as distinction and proportionality in
contemporary warfare, as well as issues related
to the protection of civilians and prisoners
of war (Hnatovskyi, 2011).

In his dissertation, Yurii Usmanov identi-
fied the legal boundaries of protecting the right
to life in situations of armed conflict and inter-
nal violence, as well as the specific mechanisms
and regimes of such protection (Usmanov,
2018).

These scholars, along with many other
Ukrainian researchers (L. Linyk, M. Kalchenko,
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H. Romanovskyi, O. Miroshnychenko, V. Rusy-
nova, M. Savryha, K. Basovska, D. Boichuk,
A. Demydas, and others), have actively con-
tributed to the development of the doctrine
of the right to life, the analysis of its violations,
and the elaboration of effective protection
mechanisms in the face of modern challenges.

2. The Right to Life as a Fundamental
Right of Every Individual

The right to life is recognized as a fundamen-
tal, inalienable, and absolute right of every indi-
vidual, enshrined in a number of international
and national legal instruments. Its peremptory
nature (jus cogens) implies that it is non-dero-
gable, even in situations of emergency, except
under strictly defined circumstances. The con-
cept of the right to life encompasses not only
the prohibition of arbitrary deprivation of life
but also the positive obligations of the State to
protect it and to create conditions conducive
to existence. In the context of armed conflict,
the right to life acquires particular importance,
as it faces the gravest threats precisely under
such circumstances.

Existing international and European human
rights protection mechanisms were established
to prevent a recurrence of the tragic experiences
of the Second World War. However, the full-
scale military aggression of the Russian Fed-
eration against the sovereign and independent
state of Ukraine has resulted in an unprece-
dented number of deaths among both combat-
ants and civilians. The aggressor has systemat-
ically disregarded the fundamental values that
form the basis of human existence, including
the rights to life, health, honor, and dignity. In
this context, the prioritization of guarantee-
ing the right to life, ensured in particular by
the European system of human rights protec-
tion, becomes especially significant.

According to Article 2 of the European Con-
vention on Human Rights (1950), everyone’s
right to life shall be protected by law, and no one
shall be deprived of life intentionally except in
the execution of a court sentence following con-
viction for a crime for which this penalty is pro-
vided by law. Article 15 of the Convention estab-
lishes the conditions under which a State Party
may derogate from its obligations: in time of war
or other public emergency threatening the life
of the nation, a High Contracting Party may take
measures derogating from its obligations under
the Convention to the extent strictly required
by the exigencies of the situation, and provided
that such measures are consistent with its other
international legal obligations.

It is important to note that Article 2
of the Convention, which enshrines the right
to life, is non-derogable even in time of war or
other public emergency threatening the life

of the nation, except in respect of deaths result-
ing from lawful acts of war. This reflects the abso-
lute and inviolable character of the right to life
within the European human rights system.

The principles of human rights and the pro-
visions of the Furopean Convention on Human
Rights remain fully applicable and relevant
even in times of war. States Parties are under
an obligation to ensure the observance of human
rights throughout the duration of armed con-
flict. Every individual retains the right to
demand respect for his or her rights and to
submit an application to the European Court
of Human Rights (ECtHR) alleging a violation
by the State of its conventional obligations in
the context of hostilities.

The role of the ECtHR in this process is
indisputable, as it remains accessible to indi-
viduals affected by armed conflict who believe
that their rights cannot be effectively protected
through national remedies. However, given its
institutional design, which focuses on individ-
ual cases, the Court faces certain limitations—
particularly its capacity to process a large
number of applications arising from widespread
violations during armed conflicts.

Therefore, the optimal approach lies in
strengthening effective legal protection mecha-
nisms at the national level. Nevertheless, when
national institutions prove incapable of fulfill-
ing their protective functions, or when a State
violates its obligations under the Convention,
the ECtHR assumes a decisive role in ensuring
justice and accountability.

Analyzing the practice of the ECtHR in
relation to armed conflicts, Liudmyla Andrusiv
(2023) identifies several principal categories
of cases: those concerning the Turkish—Cyp-
riot issue; the conflict between Turkish secu-
rity forces and the Kurdistan Workers’ Party
(PKK); NATO operations in the former Yugo-
slavia; the conflict in Chechnya; the war in Bos-
nia and Herzegovina; the Armenian—Azerbai-
jani conflict over Nagorno-Karabakh; the case
concerning the Katyn massacre during the Sec-
ond World War; the inter-state case concerning
the Georgian—Russian conflict; cases related
to international military operations in Irag;
the war in Croatia; and, most recently, cases
concerning the Ukraine—Russia conflict.

3. Violations of the Right to Life in War-
time

The right to life, as a fundamental value
of human existence, suffers from systemic
and large-scale violations during armed con-
flicts. The norms of international humanitar-
ian law (IHL) and international human rights
law (IHRL) establish clear standards for its
protection; however, their disregard leads to
severe and irreversible consequences. The clas-
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sification of the main violations of the right to
life during wartime, particularly in the con-
text of the Russian—Ukrainian armed conflict,
allows for the systematization of such crimes,
the identification of their nature, and contrib-
utes to effective documentation and prosecution
of those responsible under international law.

One of the gravest violations of the right
to life is the deliberate and intentional dep-
rivation of life — the intentional killing of per-
sons who do not take a direct part in hostilities
(civilians) or who are hors de combat (prison-
ers of war, the wounded, the sick, or those who
have surrendered), without a fair trial or judicial
sentence. Such acts include shootings, hang-
ings, strangulations, and other forms of killing
committed by either state or non-state actors
of the conflict. These acts constitute a direct vio-
lation of Article 3 common to the Geneva Con-
ventions of 1949, which prohibits violence to life
and person against those not actively participat-
ing in hostilities, and are qualified as war crimes
and, in certain cases, as crimes against humanity
or genocide under the Rome Statute of the Inter-
national Criminal Court (ICC). Striking exam-
ples of such violations can be observed during
the full-scale invasion of Ukraine, notably in
Bucha, Izium, and Mariupol, which demon-
strate a systematic disregard for THL principles
and cruel treatment of civilians.

The category of intentional Kkillings also
includes targeted attacks on the civilian pop-
ulation — deliberate acts aimed at killing civil-
ians or destroying objects that are not military
targets. These may include sniper fire at civil-
ians, shelling of evacuation convoys, deliberate
attacks on residential areas, markets, or pub-
lic spaces with the aim of inflicting maximum
casualties among civilians. Such acts constitute
a gross violation of the principle of distinction
under THL, which obliges parties to an armed
conflict to distinguish clearly between civilian
objects and military objectives.

Torture is absolutely prohibited and can
never be justified under any circumstances,
including in armed conflict. It encompasses
physical or psychological violence that causes
unbearable suffering and may result in the vic-
tim’s death. Death resulting from torture con-
stitutes a particularly aggravated form of crime
against life.

Another form of direct violation of the right
to life is the use of “human shields” — the coer-
cive placement of civilians or protected objects
(such as hospitals, schools, or cultural monu-
ments) near military objectives or operations
to protect them from attack or to conceal mil-
itary actions. Such conduct includes: moving
civilians into areas of active hostilities or near
military targets; stationing weapons, military
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equipment, or personnel in residential areas,
schools, or hospitals using civilians as cover;
and obstructing civilian evacuation from con-
flict zones. Civilian deaths resulting from such
practices are a direct consequence of their use
as “human shields” and qualify as war crimes,
particularly as violations of Article 51(7)
of Additional Protocol I to the Geneva Conven-
tions of 1949, which explicitly prohibits the use
of the presence of civilians or individual civil-
ians to render certain areas or military forces
immune from military operations (Protocol
Additional to the Geneva Conventions of 1949,
relating to the Protection of Victims of Interna-
tional Armed Conflicts (Protocol 1), 1977).

A second group of violations of the right to
life includes indiscriminate attacks — actions
that, although not always aimed directly at kill-
ing civilians, nevertheless cause civilian deaths
due to the disregard of fundamental THL prin-
ciples. Such actions involve the use of means
or methods of warfare that fail to distinguish
between military objectives and civilian objects
or that are inherently indiscriminate. They
include: bombardments or shelling of areas
containing both military and civilian targets
without distinction (for example, attacks on
entire cities or districts without targeting spe-
cific military facilities); the use of weapons that
are by nature indiscriminate (such as certain
types of cluster munitions, unguided rockets, or
drones lacking precision in densely populated
areas); disproportionate use of force (carrying
out attacks expected to cause incidental loss
of civilian life, injury to civilians, or damage to
civilian objects that would be excessive in rela-
tion to the concrete and direct military advan-
tage anticipated); and failure to take precau-
tions in attack(omitting all feasible measures
to avoid or minimize incidental loss of civilian
life, injury to civilians, and damage to civilian
objects).

Crimes against the right to life also include
the creation of conditions leading to death,
that is, indirect or mediated violations. This cat-
egory encompasses acts or omissions that, while
not constituting direct attacks, systematically
cause the death of civilians by creating unbear-
able living conditions and violating their basic
needs. Such actions include the deliberate dep-
rivation of civilians of objects indispensable to
survival — for instance, blocking access to food,
water, or medicine, or destroying agricultural
land and water supply sources.

The intentional destruction of critical
civilian infrastructure — the demolition of facil-
ities essential for the survival of the population
(water and sanitation systems, energy infra-
structure, medical institutions, and facilities
responsible for food production and distribu-
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tion) — deprives civilians of the basic conditions
necessary for existence, leading to humanitarian
catastrophes and increased mortality, particu-
larly among vulnerable groups.

Closely related is the obstruction of access
to humanitarian assistance — the deliberate
blocking or restriction of humanitarian organ-
izations’ access to civilians in need, which
exacerbates humanitarian crises and increases
the risk of death.

Attention must also be paid to the crea-
tion of hazardous environments and contam-
ination — the mining of territories, the leaving
of explosive remnants of war, and the pollution
of the environment with hazardous substances
that continue to endanger civilian life and health
even after active hostilities cease. All such acts
may constitute crimes against humanity or war
crimes, as they are aimed at causing suffering
and death among the civilian population.

A separate category of violations concerns
crimes against members of the armed forces
who are hors de combat, as well as medical,
religious, and other protected personnel. These
include:

— Denial of medical care — the failure or
deliberate obstruction in providing necessary
medical assistance to wounded or sick combat-
ants and civilians, resulting in death or serious
deterioration of health. This may involve denial
of access to medical facilities, refusal of evacu-
ation, or inadequate detention conditions lead-
ing to death.

— Killing and ill-treatment of prisoners
of war — the deprivation of life of captured com-
batants, torture, or detention in life-threaten-
ing conditions (such as lack of food, water, or
medical assistance, and unsanitary conditions),
as well as forcing them to perform dangerous
labor. Numerous documented cases during
the current Russian—Ukrainian war include
executions of prisoners of war, denial of med-
ical aid, and inhumane detention conditions
resulting in death. These acts constitute gross
violations of the Geneva Convention relative
to the Treatment of Prisoners of War (1949).

Attacks on medical and religious per-
sonnel, medical units, and transport — delib-
erate attacks on persons and facilities under
special protection of IHL, such as medical staff,
chaplains, hospitals, ambulances, and medical
aircraft, which result in death or injury. Such
attacks undermine humanitarian assistance sys-
tems and constitute serious war crimes.

Ensuring the right to life during wartime
remains one of the most complex challenges
for both international and national legal sys-
tems. Violations of this fundamental right,
which often amount to international crimes,
require effective mechanisms of accountability.

Accountability is a key element in restoring jus-
tice, preventing impunity, and deterring future
crimes.

The system of accountability operates on
several levels — including international crim-
inal justice, the work of international judicial
and monitoring institutions, and national legal
mechanisms. Despite the crucial role of inter-
national mechanisms, national judicial systems
play a primary role in prosecuting violations
of the right to life. States have an obligation to
investigate and prosecute individuals respon-
sible for war crimes, crimes against human-
ity, and other crimes against life committed
on their territory or by their nationals. This
requires the harmonization of domestic legis-
lation with international standards, the train-
ing of law enforcement officers and prosecu-
tors, and the establishment of an independent
and effective judiciary.

4. Conclusions

The right to life is an absolute and inaliena-
ble value that forms the foundation of the entire
human rights system. However, during armed
conflicts, this right is subjected to the most
severe challenges. The historical development
of the concept of the right to life — from the phil-
osophical ideas of natural law to its universal
recognition in international legal instruments —
underscores its paramount importance.

Modern armed conflicts, particularly
the full-scale invasion of Ukraine by the Russian
Federation, reveal unprecedented violations
of this right, encompassing direct and inten-
tional killings (extrajudicial executions, tar-
geted attacks on civilians, torture, and the use
of “human shields”), indiscriminate attacks
and disproportionate use of force, creation
of life-threatening conditions (destruction
of infrastructure, obstruction of humanitarian
aid), as well as crimes against persons hors de
combat and other forms of violations (enforced
disappearances, use of children, and sexual vio-
lence resulting in death). These acts constitute
gross breaches of international humanitarian
law and are classified as international crimes.

Ensuring the inevitability of punishment for
violations of the right to life is not only a moral
imperative but also a necessary condition for
upholding the rule of law and maintaining a sta-
ble international order.
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JKUTTA 9K HAVMBUIIA IIITHHICTHh B YMOBAX BITHI:
MIJK TIPABOBUMUH HOPMAMU TA BOEHHOIO PEAJIBHICTIO

Anoranis. Mema HayKoBoOi CTaTTi — KOMIUIEKCHII aHAJI3 B3A€MO3B’SI3KY MiXK BIiffHOIO Ta TIOPYIIEH-
HAMU TIpaBa Ha KUTTS, CUCTEMAaTHU3allisd MIKHAPOJHO-TIPABOBUX HOPM, IO PETYJIOITH Ii BiTHOCHHM,
Ta OKPeCJIeHH IIISIXiB HOCUJIEHHS Bi/IIOBIATLHOCTI 3a Taki nopyuienns. Pesyavmamu. Crarts npucss-
ueHa aHaJli3y IIpaBa Ha KUTTs AK (DYHIAMEHTAIbHOI IIHHOCTI B KOHTEKCTI 36poitHIX KOHMJIIKTIB, BiiiHM,
JlocmizizkeHo eBoJTIoNiT0 KOHIIENI 1[boro mpasa Bij ¢GinocodchKux 3acaz 10 YHIBEPCATbHOTO MiXKHAPO/I-
HO-TIPaBOBOTO 3akpiruierHst. OcobJMBY yBary MpUJJIEHO CyYaCHUM BOEHHUM J[isIM, 30KpeMa TOBHOMACIII-
TabHOMY BTOPTHEHHIO POCIiichKOI (ezepaitii B Ykpainy, 10 BUSABUIO Ge3lpele/ieHTHI MaciTabu mopy-
IIeHb 1IPaBa Ha KUTTSL. Y POOOTI CUCTEMATU30BAHO TUIIOJIOTIO 3JI0UUHIB IPOTH JKUTTS, BKIIOUAKOUM IIPSAMI
Ta YMUCHI 11030aBJIeHHS JKUTTSI, HeBUOIPKOBI HAIla[M, CTBOPEHHSI YMOB, 110 IPU3BOASATL [0 3arubel,
a TAKOJK [OCSTaHHS Ha JKUTTS 0Ci0, ki By iu 3 6010, Ta iHmii popmu a0untis. [TpoananizoBaHo MOKINBI
MeXaHi3MU IPUTSATHEHHS] BUHHUX JI0 BiIIOBIIA/IbHOCTI Ha MixkHapoaHoMY (MixHapoanuil KpuMiHaIbHUIH
cyn, €Bporelicbkuii cyz 3 mpaB Joana, MoriTopunrosi Micii OOH) Ta HarionanbHoMy piBHSX, 30KpeMa
yepes 3aCTOCYBaHHS YHIBEPCAIbHOI IOPUCAUKILT. AKIIEHTOBAHO, 10 IpobieMa Ge3KapHOCT 3a/IMIIAEThCSI
3HAYHUM BUKJIUKOM, 1[0 BUMATra€ MOCTIHHOTO PO3BUTKY MIXKHAPOHOTO TIPaBa, MOCUJIEHHS CIIBITPAIll MixK
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JIepsKaBaMU Ta ajiarraifii mpaBoBux iHcTpyMenTiB. OOrpyHTOBaHO, 1m0 3abe3IeYeHH s HEBIIBOPOTHOCTI
MOKApaHHs 32 MOCSTAHHS HA JKUTTS € He JIUIIe MOPAIBHAM IMIIEPATHBOM, a il HEOOXIIHOI0 YMOBOIO LISt
YTBEPKEHHsI BEPXOBEHCTBA MIPABa Ta CTablJIbHOrO MIKHAPOAHOTO MOPSIIKY. Bucrosxku. 3pobiieHo BUCHO-
BOK, TII0 TIPAaBO Ha JKUTTA € abCOJIOTHOIO Ta HEBil EMHOIO IIHHICTIO, IO CTAHOBHTH (DYHIAMEHT yciei cuc-
TEeMU 1PaB JIOAUHH, IPOTE B yMOBaX 30POHHMX KOH(MJIIKTIBE BOHO Mi/UIAEThCS HANKOPCTOKIIIMM BUIIPO-
GyBauHsaM. [cTOpUYHUIT PO3BUTOK KOHIIEIIIIT IPaBa Ha JKUTTs, Bill (pinocodehbKuX i/1eii mpupoaHOTo mpasa
JI0 YHIBEpPCAJIbHOTO Mi*KHAPO[HO-TIPABOBOTO 3aKPIIICHHS, Mi/[KPECIIOE HOTO TIepIIoYeproBy 3HAYYITICTD.
CyuacHi BoeHHi /i, 30kpema noBHOMacTabHe BTOPrHeHHs pociiichkoi degepailii B YKpaiHy, 1eMOHCTPY-
10Th Oe3IpeleleHTHI MaciTabu MOopyIeHb 1[bOT0 MPABA, 10 OXOILIIITh IPSIMI Ta YMUCHI 11030aBJIeHHS
JKUTTA (1103aCy/I0B1 CTPATH, 1iJIECIPSMOBAHI HAlla/ll HA IIMBIJIbHE HACEICHHS, KATYBaHHS, BUKOPUCTAHHS
KHUBUX IUTIB» ), HeBUOIPKOBI HAIla/IM Ta HEIPOIIOPIiIiHE 3aCTOCYBAHHSI CHJIU, CTBOPEHHS YMOB, 110 TIPHU-
3BOAATH 110 3arubelii (3HULIEHHs IH(DPACTPYKTYPH, IEPENIKO/UKAHHS TYMAHITAPHII 1010MO31), & TAKOXK
3JIOYMHM TIPOTH 0Ci6, siki BUOYJIM 3 6010, Ta iHii GopMu TocATaHb (HACHIBHUI[BKI 3HUKHEHHS, BUKOPIC-
TaHHsI JiTeli, CeKCyalbHe HACUIIBCTBO 3 JleTalbHuMu Hacaiakamu). i aii € tpyOumM mopyIeHHsIM HOpM
MIKHAPOJIHOTO I'YMAHITAPHOTO MPABa Ta KBaIi(DiKyIOThCS SIK MiKHAPOJIHI 3JI04nHI. 3abe31eyeHHs! HeBij-
BOPOTHOCTI MOKapaHHsl 32 MOCSTAHHSI Ha JKUTTsI € He JIile MOPAIbHUM IMIIEPATHBOM, a il HEOOXiHOIO
YMOBOIO JIJIs1 YTBEP/IZKEHHS BEPXOBEHCTBA MPaBa Ta CTablIbHOTO MiZKHAPOHOTO TOPSI/IKY.

KuouoBi cioBa: 1mpaBo Ha JKUTTS, MiZKHApO/[He TYMaHiTapHe 11PaBo, MizKHAPO/IHe KPUMiHAJIbHE ITPABO,
BOCHHI 310uKHM, €BPOMNENChKUIA Cy/1 3 IPaB JIOAUHM, OE3KAPHICTh.
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