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MAIN TRENDS IN THE DEVELOPMENT OF LEGAL
REGULATION OF PROSECUTORIAL ACTIVITY
IN INDEPENDENT UKRAINE

Abstract. Purpose. The purpose of the article is to characterize the main trends in the development
of legal regulation of prosecutorial activity in Ukraine in order to ensure an appropriate professional
level of training of future prosecutorial personnel, as well as to stimulate an increase in the significance
of prosecutorial activity in the process of exercising the full range of prosecutorial powers. Results.
Legal regulation of prosecutorial activity in the context of judicial and legal reform and reform
of the prosecution service is subject to revision, since prosecutorial activity is currently transitioning from
a strictly subordinative system to a partnership-based system of relations between society and the state.
At the same time, the separation of provisions regulating prosecutorial activity into a distinct section
of the Constitution of Ukraine indicates the recognition of this state authority as an independent
“fourth” branch of government. Thus, the article aims to examine the main trends in the development
of legal regulation of prosecutorial activity in Ukraine. It is established that trends in the development
of legal regulation of prosecutorial activity in independent Ukraine should be inextricably linked with
the processes of transformation of the rule-of-law state, democratic society, and the reorientation of the legal
consciousness of each individual. The strategic goal of establishing the independence of the prosecution
service from other state authorities should be its formation as an autonomous system of state bodies that
exists outside the traditional division into three branches of power and is not subordinated to any of them,
while occupying a key position within the system of checks and balances. Conclusions. In our view,
the trends in the development of legal regulation of prosecutorial activity in Ukraine include the following:
expansion of constitutional and legal regulation of the status of the prosecution service among other state
authorities; implementation of European standards of prosecutorial activity; introduction of mechanisms
for the exercise of prosecutorial functions during the transitional period; strengthening legal regulation
of the anti-corruption activities of the prosecution service; deepening the independence of the prosecution
service of Ukraine. It is noted that improving the organizational and legal forms of prosecutorial activity
enhances its position among other state authorities; therefore, it is equally important to identify existing
problems and shortcomings that should be eliminated in legal regulation in order to optimize prosecutorial
activity as a whole.

Key words: development trends, legal regulation, prosecutorial activity, “fourth” branch
of government, Ukraine.

1. Introduction

Legal regulation of prosecutorial activity in
the context of judicial and legal reform, reform
of the prosecution service in connection with
the ratification of the Association Agreement
between Ukraine and the European Union,
the adoption of the new Law of Ukraine “On
the Prosecutor’s Office,” and the Law of Ukraine
“On the National Anti-Corruption Bureau
of Ukraine” is subject to reconsideration, as
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prosecutorial activity is currently shifting from
a strictly subordinative system to a partner-
ship-based system of relations between society
and the state. At the same time, the separation
of provisions regulating prosecutorial activity into
a separate section of the Constitution of Ukraine
indicates the recognition of this state authority as
an independent “fourth” branch of government.
The foregoing determines the relevance
of this study in connection with the adoption
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of new legislative acts regulating prosecuto-
rial activity (including the Criminal Proce-
dure Code of Ukraine), as well as the need to
transform the role of the prosecution service in
light of European integration processes, ensure
the independence and authority of this state
body, and expand the components of its consti-
tutional and legal status.

To achieve the purpose of the study, it is nec-
essary, in our opinion, to outline the main trends
in the development of legal regulation of prose-
cutorial activity in Ukraine in order to ensure
an appropriate professional level of training
of future prosecutorial personnel and to stimu-
late an increase in the significance of prosecuto-
rial activity in the process of exercising the full
range of prosecutorial powers.

In addition, the relevance of the study is
obycaosisiena by the reformatting of the content
of the principles of subordination and coordina-
tion, independence, unity, depoliticization, sin-
gle leadership and collegiality, publicity, as well
as zonal and subject-matter principles of organ-
ization and implementation of prosecutorial
activity in Ukraine and worldwide. Within
the system of checks and balances, the prosecu-
tion service remains one of the key law enforce-
ment bodies that plays an important role in
ensuring this mechanism.

Issues of prosecutorial activity and the main
trends in the development of legal regulation
in this area have been examined in the works
of Ukrainian legal scholars who combine aca-
demic research with practical activity, in
particular V. B. Averianov, O. F. Andriiko,
V. 1. Baskov, V. H. Bessarabov, L. R. Hryt-
saienko, Yu. M. Hroshevyi, L. M. Davydenko,
P. M. Karkach, V. V. Karpuntsov, V. V. Klochkoy,
H.K.Kozhevnykov,I.M.Koziakov,M.V.Kosiuta,
A.V. Lapkin, I. Ye. Marochkin, O. V. Martseliak,
M.V.Melnykov,M.I.Mychko,O.R.Mykhailenko,
H. O. Murashyn, V. P. Nahrebelnyi,
M. V. Rudenko, Ye. M. Popovych, V. M. Savyt-
skyi, H. P. Sereda, V. V. Stashys, V. V. Suk-
honos, V. Ya. Tatsii, Yu. M. Todyka, M. S. Sha-
lumov, Yu. S. Shemshuchenko, P. V. Shumskyi,
O. N. Yarmysh, and others. However, without
diminishing the scholarly contribution of these
researchers, we must note that due to recent
innovations in the legal regulation of prosecuto-
rial activity in Ukraine, these provisions require
substantial reconsideration.

2. Peculiarities of the Constitutional
and Legal Regulation of the Status of the Pros-
ecutor’s Office

The first trend that should, in our opin-
ion, be identified is the trend toward expand-
ing the constitutional and legal regulation
of the status of the Prosecutor’s Office among
other state authorities. The fundamental legal
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principles governing the activities of the Pros-
ecutor’s Office in Ukraine are enshrined in
Chapter VII of the Constitution of Ukraine,
entitled “The Prosecutor’s Office” (Constitu-
tion of Ukraine, 1996). Of crucial importance
for the reform of prosecutorial activity was
the adoption of the Law of Ukraine “On the Res-
toration of Certain Provisions of the Constitution
of Ukraine” (Law of Ukraine On the Restora-
tion of Certain Provisions of the Constitution
of Ukraine, 2014), as this law restored the parlia-
mentary-presidential form of government and,
accordingly, altered the redistribution of pow-
ers between the Prosecutor’s Office and the leg-
islative and executive branches of power, as well
as the President of Ukraine.

As rightly noted by Ye. M. Popovych, in
the course of developing the concept of reform-
ing the bodies of the Prosecutor’s Office
of Ukraine it was repeatedly emphasized, includ-
ing by representatives of the Council of Europe,
that at present there are no adequate guarantees
of the independence of the Prosecutor General
of Ukraine. This is manifested, in particular,
in the existing procedure for appointment to
and dismissal from office. Another fundamen-
tally important change was the restoration
of a function inherent to the Prosecutor’s Office
from 2004 to 2010, namely the supervision
over the observance of human and civil rights
and freedoms, and compliance with laws in this
area by executive authorities, local self-gov-
ernment bodies, and their officials and officers
(Popovych, 2009).

Analyzing thisstandpoint, it may appear that
vesting the Prosecutor’s Office with the afore-
mentioned competence constitutes a return to
the function of general supervision; however,
this is not the case. Thus, the supplementation
of paragraph 5 of Article 121 of the Constitu-
tion of Ukraine strengthens the constitutional
and legal mechanism for the protection of human
and civil rights and enables prosecutorial bod-
ies to respond promptly to complaints filed by
specific individuals (not only citizens, but also
stateless persons, persons with dual citizenship,
foreigners, refugees, etc.) regarding violations
of their rights and legitimate interests, and to
apply coercive legal measures for their prompt
restoration.

M. K. Yakymchuk points out that at pres-
ent, within the framework of constitutional
and legal regulation, the representative func-
tion of the Prosecutor’s Office is limited to
the forms of participation of a prosecutor in
court proceedings, which directly follows from
paragraph 2, part 1 of Article 121 of the Con-
stitution of Ukraine (Constitution of Ukraine,
1996). In this regard, at the current stage, fur-
ther reform of the Prosecutor’s Office is associ-
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ated with resolving the task of determining its
place within the state mechanism, taking into
account the constitutional principle of separa-
tion of powers (Yakymchuk, 2011).

In addition, other trends in legal regulation
in this area can also be identified. In particular,
as Ye. M. Popovych rightly observes, not only
the legal status of prosecutors has undergone
changes, but also the scope of their powers
and the organization of prosecutorial activity.
Thus, in independent Ukraine, prosecutors
were deprived of the right to demand case files
from courts and to lodge supervisory protests
against court decisions that had entered into
legal force, as well as the right to authorize
detention as a preventive measure (this com-
petence currently belongs to the investigating
judge) (Popovych, 2009).

Analyzing this position, we consider such
changes to be positive under conditions where
the place of the Prosecutor’s Office as a state
authority among other bodies has not been
clearly determined, and where no clear dis-
tinction has been made between supervisory
and control, auditing, human rights protec-
tion, representative, executive, rule-making,
and prosecutorial activities in general. It should
also be noted that this state of affairs complicates
the full-fledged implementation of prosecutorial
activity. Accordingly, in order to carry out com-
prehensive and complete reform of the Prosecu-
tor’s Office, it is necessary not only to adopt new
legislative acts, but also to ensure the possibility
of their effective practical implementation.

The provisions of the Constitution
of Ukraine differ in their socio-political and eco-
nomic essence, as some of them perform a declar-
ative or programmatic function, while others
have a normative and consolidating character.
We consider the opinion of V. V. Sukhonos to be
well-founded, who emphasizes that at the time
of adopting the relevant constitutional provi-
sions regulating prosecutorial activity, the leg-
islator should clearly understand the ultimate
goal and stages of reforming the system of pros-
ecutorial bodies. Unfortunately, at the time
of the adoption of the Constitution of Ukraine,
there was no unified vision of the prospective
model of the Ukrainian Prosecutor’s Office, nor
does such a vision exist today, since the place
of the Prosecutor’s Office within the system
of state authorities remains undefined (Suk-
honos, 2010).

It should be noted that in studying the trend
toward expanding the constitutional and legal
regulation of prosecutorial activity in Ukraine,
relatively few constitutional provisions are
devoted to this institution. We agree with
the opinion of Yu. S. Shemshuchenko (Shem-
shuchenko, Skrypniuk, Kresina, 2001) that

the provisions of the Constitution of Ukraine
are insufficient to fully clarify the trends
and essence of prosecutorial activity within
the state mechanism.

Therefore, taking into account contempo-
rary European integration processes, the next
trend in the legal regulation of prosecutorial
activity in Ukraine should be identified as
the implementation of European standards
of prosecutorial activity.

K. Zweigert and H. Kotz note that legal
research acquires a genuinely scientific charac-
ter when the study extends beyond the norms
of a single national legal system (Zweigert,
Kotz, 2000). Analyzing the status of the Ukrain-
ian Prosecutor’s Office and the European
requirements imposed on Ukraine in the con-
text of reforming this institution, Yu. S. Shem-
shuchenko emphasizes that many of these
requirements are subjective in nature and largely
reflect the organic commitment of Europeans
to their own legal systems. This gives rise to
attempts to portray the modern Prosecutor’s
Office of Ukraine as a relic of the Soviet sys-
tem, characterized by excessive centralization
and independence from local authorities, while
its non-affiliation with any branch of power is
interpreted as a violation of the principle of sep-
aration of powers (Shemshuchenko, 1996).

In our view, such an approach may lead
to an absolutization of European achieve-
ments in the reform of the Prosecutor’s Office
and an underestimation of the Ukrainian legal
tradition in this context. This situation goes
beyond the necessary scope of European inte-
gration measures and suppresses national pecu-
liarities; therefore, national legislation should
be adapted to European standards with due
regard to such specificities.

Today, the legal framework for determining
the system of international and European stand-
ards governing prosecutorial activity includes
the UN Guidelines on the Role of Prosecutors,
Recommendation No. R (2000) 19 of the Com-
mittee of Ministers of the Council of Europe to
member states, Recommendation 104 (2003)
of the Parliamentary Assembly of the Coun-
cil of Europe on the role of the Prosecutor’s
Office in a democratic society governed by
the rule of law, the European Guidelines on Eth-
ics and Conduct for Prosecutors (the Budapest
Guidelines), as well as the Standards of Profes-
sional Responsibility and Statement of the Essen-
tial Duties and Rights of Prosecutors adopted by
the International Association of Prosecutors,
among others.

It should be noted that Resolution No. 1466
of the Parliamentary Assembly of the Council
of Europe dated October 5, 2005, “On the Ful-
Jilment of Duties and Obligations by Ukraine”,
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characterized the aforementioned constitu-
tional changes as a return to the past. The
Resolution called for the prompt abolition
of the function of general supervision and its
transfer to the judiciary, primarily to adminis-
trative courts (Resolution of the Parliamentary
Assembly of the Council of Europe On the Ful-
Jilment of Duties and Obligations by Ukraine,
2005).

We believe that the function of general
supervision cannot be inherently characteristic
of the judicial system, since courts are unable
to respond promptly to violations of human
and civil rights due to procedural time lim-
its, procedural rules, and other constraints. At
the same time, within the sphere of prosecuto-
rial activity, such supervision should indeed be
abolished in general; however, in certain areas—
particularly those related to the protection
of socially vulnerable groups—it should retain
its significance.

Critically  assessing  the  provisions
of the new Law of Ukraine “On the Prosecutor’s
Office”, which abolished the function of general
supervision (this provision entered into force
upon the adoption of the law), it should be
noted that attention must be paid to the posi-
tion of the European Commission for Democ-
racy through Law (the Venice Commission)
regarding the need to strengthen the independ-
ence of the Prosecutor’s Office of Ukraine from
political pressure and to achieve its depoliti-
cization. At the same time, it was emphasized
that the existing role of the Prosecutor’s Office
in protecting human and civil rights should in
the future be transferred to other bodies or exer-
cised by individuals themselves, with the assis-
tance of lawyers of their own choosing (Kar-
puntsov, 2013).

Analyzing the above, it should be noted
that the construction of a rule-of-law and social
state in Ukraine necessitates the improvement
of the legal framework governing prosecuto-
rial activity, taking into account the provisions
of the Law of Ukraine “On the National Pro-
gram for Adapting the Legislation of Ukraine
to the Legislation of the European Union”(Law
of Ukraine On the National Program for Adapt-
ing the Legislation of Ukraine to the Legislation
of the European Union, 2004), which defines
legislative adaptation as the process of bringing
the laws of Ukraine and other normative legal
acts into conformity with the acquis commu-
nautaire. At the same time, given that the entry
into force of the new Law of Ukraine “On
the Prosecutor’s Office” was postponed until July
15, 2015, the new provisions regulating prose-
cutorial activity have not yet found real prac-
tical implementation, except for the abolition
of the function of general supervision. Consider-
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ing that the existence of general supervision in
Ukraine had transformed into a factor enabling
manipulation by prosecutors or abuse of super-
visory powers and became a means of unlaw-
ful interference in the activities of enterprises
and organizations, this function had to be elim-
inated, also in view of the fact that no Euro-
pean state vested the prosecution service with
the function of general supervision.

Taking into account the trend toward
the implementation of European standards in
the legal regulation of prosecutorial activity, it
should be noted that pursuant to paragraph 5
of Recommendation No. 19 (2000) of the Com-
mittee of Ministers of the Council of Europe,
the state should take measures to ensure that:
(a) the recruitment, promotion, and transfer
of prosecutors are carried out in accordance
with fair and impartial procedures that exclude
representation of the interests of specific groups
and discrimination at any level, such as on
the grounds of sex, race, color, language, reli-
gion, political or other opinions, national or
social origin, association with a national minor-
ity, property, birth, or other status (at present,
the new Law of Ukraine “On the Prosecutor’s
Office” has introduced a competitive selection
procedure); (b) the careers of prosecutors, their
promotion, and transfers are based on known
and objective criteria, such as professional com-
petence and work experience; (c) the transfer
of prosecutors may also be dictated by service
necessity; (d) the necessary conditions of ser-
vice, such as remuneration, tenure, and pen-
sion provision, are regulated by law, taking into
account the importance of prosecutorial work,
as well as an appropriate retirement age; (e) dis-
ciplinary proceedings against prosecutors are
regulated by law and guarantee a fair and objec-
tive assessment and decision subject to inde-
pendent and impartial review; (f) prosecutors,
together with their families, are protected by
public authorities where their personal safety is
threatened as a result of the proper performance
of their functions; (g) prosecutors have the right
to effective remedies, including, where appro-
priate, access to a court of special jurisdiction, if
their legal status is violated (Recommendation
No. 19 (2000) of the Committee of Ministers
of the Council of Europe, 2000).

We are compelled to state that today cases
of unjustified refusal to appoint individuals to
prosecutorial positions are widespread, since
the competitive procedure for selecting can-
didates for the position of prosecutor, as pro-
vided for in Article 27 of the Law of Ukraine
“On the Prosecutor’s Office” (Law of Ukraine On
the Prosecutor’s Office, 2014), has not yet fully
entered into force. This procedure requires can-
didates to have higher legal education, at least
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two years of professional experience in the field
of law, and proficiency in the state language.

At present, the requirements for the rota-
tion of prosecutorial staff remain undefined
at the normative level, as referred to in subpar-
agraph “c” of paragraph 5 of Recommendation
No. 19 (2000) (Recommendation No. 19 (2000)
of the Committee of Ministers of the Council
of Europe, 2000). In implementing the Associa-
tion Agreement between Ukraine and the Euro-
pean Union, Ukraine must continue the process
of adapting national legislation to the acquis
communautairein connection with the imple-
mentation of measures aimed at further reform
of prosecutorial activity.

The next trend in the development of legal
regulation of prosecutorial activity in independ-
ent Ukraine is the introduction of mechanisms
for the implementation of prosecutorial func-
tions during the transitional period. At present,
the correlation between issues of general super-
vision and specific prosecutorial supervisory
activity remains problematic. As rightly noted
by M. V. Kosiuta, any attempts to legislatively
define the scope of issues falling within the com-
petence of the Prosecutor’s Office in exercising
supervisory powers are unproductive, since such
definitions cannot encompass the entire diversity
of this activity. The scholar proposed two possi-
ble solutions for further improvement of the Law
of Ukraine “On the Prosecutor’s Office”:

1. to abandon altogether the defini-
tion of the components of the subject matter
of supervisory powers;

2. to provide an approximate, non-exhaus-
tive list of the most priority areas of activ-
ity, indicating the possibility of the existence
of other areas as well (Kosiuta, 2010).

We agree with this position and believe
that it is not appropriate to define the con-
tent of supervisory powers in detail in the Law
of Ukraine “On the Prosecutor’s Office.” In our
view, it would be sufficient to outline only
the manifestations of certain forms of super-
visory activity within the broader concept
of prosecutorial activity. It should also be noted
that the types of prosecutorial supervisory
activity defined in Article 121 of the Consti-
tution of Ukraine (Constitution of Ukraine,
1996) have an expanded content. In particular,
supervision over compliance with laws by bod-
ies engaged in operative-search activity is not
an exception to the general rule and falls within
the scope of prosecutorial activity. At present,
this type of supervision is not an independent
function of the Prosecutor’s Office, but a com-
ponent of its main function provided for in para-
graph 3, part 1 of Article 121 of the Constitution
of Ukraine (Constitution of Ukraine, 1996).
Due to its specificity and significance, it has

an exceptional character and belongs to the pri-
ority areas of prosecutorial activity. Its priority
is reflected by the legislator even in the title
of this supervisory function, as it is placed
before pre-trial investigation.

At the same time, it should be noted that
Ukraine has developed and operates a rather
complex and extensive system for the protec-
tion of human and civil rights, which includes
legislative, executive, and judicial authorities,
the President of Ukraine, as well as supervisory
and control bodies. Within this system, the Pros-
ecutor’s Office occupies an important place in
ensuring human and civil rights, as its activity
allows for the prevention of violations and effec-
tive response to violations of the law by state
authorities, local self-government bodies, insti-
tutions, enterprises, organizations, and individ-
ual citizens (Pushkina, 2008).

Considering the implementation of the rep-
resentative judicial function of the Prosecutor’s
Office during the transitional period and the cor-
responding legal regulation in this area, it should
be noted that the representation of a prosecutor
in court should be regarded as representation
of a new type, which differs from the traditional
semantic meaning of the concept of “representa-
tion.” Of fundamental importance is the interpre-
tation of prosecutorial judicial representation pro-
vided in the decision of the Constitutional Court
of Ukraine in the case upon the constitutional
submission of the Supreme Economic Court
of Ukraine and the Prosecutor General’s Office
of Ukraine concerning the official interpretation
of Article 2 of the Economic Procedure Code
of Ukraine (Decision of the Constitutional Court
of Ukraine, 1999) (the case on the representa-
tion of state interests in the economic court
by the Prosecutor’s Office of Ukraine). In par-
ticular, the Court stated that representation
of the interests of the state by the Prosecutor’s
Office of Ukraine in an economic court consti-
tutes legal relations in which a prosecutor, exercis-
ing powers defined by the Constitution and laws
of Ukraine, performs procedural actions in court
aimed at protecting the interests of the state. Such
official interpretation of the law is binding.

However, V. I. Bednarska and S. V. Biesieda
point out that this decision effectively bypasses
the issue of implementing any actions out-
side court proceedings. Moreover, statements
of claim, motions, and applications filed by
a prosecutor in the interests of the state are not
sufficiently regulated in procedural legislation.
Consequently, the prosecutor is vested only
with the authority to participate in court hear-
ings, which, in itself, cannot ensure effective
protection of the rights and legitimate inter-
ests of an individual or the state (Bednarska,
Biesieda, 2012).
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Analyzing the foregoing, it should be noted
that the above reveals the essence of the trend
of transitional prosecutorial activity during
the implementation of European standards:
representation of the interests of the state in
court by prosecutors has a complex nature,
since, on the one hand, it constitutes a function
of the Prosecutor’s Office, and, on the other
hand, a set of legal relations. It should be empha-
sized that neither the Constitution of Ukraine
nor the Law of Ukraine “On the Prosecutor’s
Office” clearly defines the types of judicial pro-
ceedings in which a prosecutor may represent
the interests of the state. Such a conclusion may
be drawn from the provisions of specific proce-
dural codes, which determine the nature of this
activity and its content. The function of a pros-
ecutor to represent the interests of a citizen or
the state in court is defined as one exercised in
cases prescribed by law. As a rule, it is consid-
ered to be directly implemented by a prosecutor
in the course of civil, commercial (economic),
criminal, and administrative proceedings. A
positive legislative innovation is the establish-
ment in the new Law of Ukraine “On the Prose-
cutor’s Office” of an exhaustive list of functions
performed by the Prosecutor’s Office with refer-
ence to the Constitution of Ukraine.

Considering the legal regulation of the func-
tion of public prosecution, which is implemented
within the framework of prosecutorial activity,
it should be noted that, according to the Euro-
pean tradition, a prosecutor (attorney) acts as
the public prosecutor in criminal proceedings.
V. V. Sukhonos emphasizes that, by maintain-
ing public prosecution in the court of first
instance, a prosecutor performs an important
part of the function of criminal prosecution
entrusted to the Prosecutor’s Office, understood
as activity aimed at identifying the person who
committed a criminal offense, bringing such
person to criminal liability, referring the case to
court, and substantiating the accusation before
the court (Sukhonos, 2010).

However, a shortcoming of the existing
legal regulation lies in the narrow understand-
ing of the maintenance of public prosecution. It
should be noted that, as of today, legal regulation
tends toward expanding the scope of the func-
tion of public prosecution exercised by a prose-
cutor. When submitting motions for detention,
extension of detention periods, or authorization
of operative-search or investigative actions,
the prosecutor does not act as a public pros-
ecutor, since public prosecution has not yet
been initiated (a person is considered accused
from the moment an indictment is submitted
to the court). It should also be emphasized that
at the supervisory stages of criminal proceed-
ings, the prosecutor may continue to maintain
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public prosecution, in particular by insisting
on the reversal of an acquittal or, conversely, on
the termination of criminal proceedings due to
the failure to prove the person’s guilt in com-
mitting a criminal offense.

3. Current Objectives of the Legal Regula-
tion of Prosecutorial Activity

In our view, the objective of contemporary
legal regulation of prosecutorial activity in this
area should be the affirmation of the special role
of the prosecutor as an accuser in facilitating
compliance with the requirements of the law, as
well as fulfilling the duty to take timely meas-
ures to eliminate violations of the law, regard-
less of the source from which such violations
originate.

Thus, the foregoing provides grounds
to conclude that the implementation
of the core and most significant functions
of the Prosecutor’s Office is subject to expansion
and reformatting from a model of “supervision”
to one of “partnership relations” with the state
and the citizen. Accordingly, the human rights—
protective aspect of prosecutorial activity is
strengthened, accompanied by appropriate legal
regulation of this sphere through a centralized
and unified approach.

Another trend in the legal regulation
of prosecutorial activity is the strengthening
of the legal framework governing the anti-cor-
ruption activity of the Prosecutor’s Office. With
regard to the specific manifestations of prose-
cutorial activity in the anti-corruption domain,
there exists a set of issues that require urgent
resolution. At present, the Law of Ukraine “On
the Principles of Preventing and Combating Dis-
crimination in Ukraine”, the Law of Ukraine “On
the National Anti- Corruption Bureau of Ukraine”,
as well as enhanced liability under the Criminal
Code of Ukraine have been adopted; however,
issues related to the anti-corruption activity
of prosecutors have not yet been fully resolved.
It should be noted that the new Law of Ukraine
“On the Prosecutor’s Office” introduces the nec-
essary restrictions and rules in this regard.

In our opinion, within the framework
of the existing legal regulation, taking into account
the tendency toward its possible expansion, it
would be appropriate to distinguish the follow-
ing areas for the actualization of anti-corruption
(coordination) prosecutorial activity:

1. prevention of corrupt practices and fore-
casting with regard to specific positions, loca-
tions, and individuals affected by this “social
disease”;

2. detection of criminal corruption-related
offenses and bringing to justice those guilty
of committing corrupt acts;

3. implementation of measures for the pre-
vention and combating of corruption, coordina-
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tion of such measures, and ensuring their sys-
temic, consistent, and periodic nature.

Today, the National Anti-Corruption
Bureau of Ukraine has become the strategic
center for coordinating anti-corruption activity,
while the Prosecutor’s Office serves as the center
for coordinating the fight against corruption.
We support the proposal of L. R. Hrytsaienko
regarding the need to establish in Ukraine a Ser-
vice for the Prevention of Money Laundering
of Proceeds from Crime (Hrytsaienko, 2013).
Such a service would conduct inspections based
on relevant state registers of natural and legal
persons (business entities and subjects of finan-
cial activity), owners of real estate, and compare
the data with transactions carried out by these
entities.

It should be noted that anti-corruption
prosecutorial activity is aimed at identifying,
eliminating, and preventing violations pro-
vided for in the Criminal Code of Ukraine
(Criminal Code of Ukraine, 2001), in Chapter
XVII “Criminal Offenses in the Sphere of Offi-
cial Activity and Professional Activity Related
to the Provision of Public Services.” How-
ever, it should be emphasized that the exercise
of the function of public prosecution by a pros-
ecutor should not be equated with anti-corrup-
tion activity. The latter is exclusively related to
the coordination of actions of state authorities,
local self-government bodies, and their officials
and officers in the detection and elimination
of, as well as prevention of, corruption-related
offenses. It should be noted that the legislation
in this area does not detail either the nature
of prosecutorial activity or the specific features
of the exercise of powers to coordinate the pre-
vention and combating of corruption by prose-
cutors at different levels.

Thus, based on the foregoing, it may be
stated that the trend toward the implementa-
tion of anti-corruption activity within prosecu-
torial activity should also provide for the devel-
opment of a specific mechanism of “checks
and balances” that would ensure the independ-
ence of prosecutorial activity within the state
mechanism for ensuring and protecting human
and civil rights and freedoms.

Anothertrend inthe development of the legal
regulation of prosecutorial activity in inde-
pendent Ukraine is the deepening of the inde-
pendence of the Prosecutor’s Office of Ukraine.
It should be noted that, by maintaining public
prosecution in court, representing the interests
of a citizen or the state in court in cases pro-
vided for by law, and supervising compliance
with the law in the execution of court decisions
in criminal proceedings, as well as in the appli-
cation of other coercive measures related to
the restriction of personal liberty, prosecutors

ensure the implementation of the fundamen-
tal principles of judicial proceedings defined
in Article 129 of the Constitution of Ukraine
(Constitution of Ukraine, 1996).

In our view, the Prosecutor’s Office should
become an independent and autonomous
branch of power, the activity of which does not
fit within the framework of any of the tradi-
tional branches of government. The existence
of functions assigned to the Prosecutor’s Office
by the Basic Law and a separate legislative act
excludes its inclusion in the legislative, execu-
tive, or judicial branch of power.

If laws adopted by the legislative branch are
not enforced, resolutions and orders issued by
government institutions are not implemented,
and court judgments and decisions are not ren-
dered and enforced in a timely and proper manner,
an atrophy of state power occurs, leading either
to a state of powerlessness or to the dominance
of a single branch of power (Tolochko, 2011).

However, it cannot be asserted that there
exists a clear trend toward a delineation of pros-
ecutorial, executive, and law-making activities.
Therefore, even in the updated legislation on
the Prosecutor’s Oflice, it is impossible to insti-
tutionalize and distinguish prosecutorial power
as a separate type or “branch” of state power. In
our opinion, attempts to single out prosecutorial
power as an independent branch of government
are doomed to failure. At present, the organiza-
tional and legal system of the Prosecutor’s Office
of Ukraine is increasingly distancing itself from
the structural design of the judicial system. As
previously noted in this study, prosecutors, in
the course of their activities, interact with vir-
tually all subjects of legal relations. The exercise
by prosecutorial bodies of the function of pub-
lic prosecution in court and the representation
of the interests of a citizen or the state in court
in cases provided for by law are directly related
to the activity of the judiciary and the structure
of judicial proceedings. In fact, the structure
of the Prosecutor’s Office as a whole corre-
sponds to the structural organization of judicial
authorities only at the level of courts of first
instance. We believe that the existing struc-
tural mismatch between prosecutorial offices
and courts in their organizational frameworks
does not allow for the proper assurance of pros-
ecutorial independence or the proper perfor-
mance of the functions entrusted to it during
appellate review of commercial and adminis-
trative cases. The essence of the problem lies in
the fact that the jurisdiction of appellate com-
mercial and administrative courts, with certain
exceptions, extends to several regions.

It is noteworthy that V. V. Sukhonos pro-
poses to empower prosecutors within the system
of checks and balances among the legislative,
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executive, and judicial branches of govern-
ment—granting them authority to investigate
criminal offenses committed by Members of Par-
liament and members of the Cabinet of Minis-
ters of Ukraine (Sukhonos, 2010). However,
this position seems, in our view, to pose a threat
to the principle of independence of prosecu-
torial activity as a whole. The problem with
implementing this proposal lies in the impos-
sibility of combining the functions of public
prosecution and pre-trial investigation. In such
a case, prosecutors would be collecting evidence
during pre-trial investigations, which would
have an exclusively accusatory character. Fur-
thermore, it remains unclear which body would
be entrusted with the function of supervis-
ing the pre-trial investigation, since currently
the Prosecutor’s Office performs this supervi-
sory role over investigative bodies. In addition,
investigative bodies are effectively subordi-
nated to the Prosecutor’s Office, and therefore,
it is neither logical nor justified to separate
and transfer the function of supervising pre-
trial investigations of criminal offenses commit-
ted by specific subjects.

It should be noted that some principles
and methods of legal organization and reg-
ulation of prosecutorial activity in Ukraine,
as well as existing trends in legal regulation,
were inherited from the Soviet system and do
not correspond to the current state of societal
relations. Moreover, these regulatory realities
do not align with the place and purpose of pros-
ecutorial activity overall among other types
of activities carried out by state authorities
in Ukraine. The state of observance of human
and civil rights, the rule of law, and legality in
the country largely depends on the Prosecutor’s
Office. Therefore, the level of proper organ-
ization and implementation of prosecutorial
activity directly determines the legal protec-
tion of the population, especially under current
conditions where effective public oversight over
prosecutorial activity is lacking.

4. Conclusions

Thus, based on the above, it can be con-
cluded that the trends in the development
of legal regulation of prosecutorial activity
in independent Ukraine should be inextri-
cably linked to the processes of transforma-
tion of the rule of law, the democratic society,
and the reorientation of the legal consciousness
of each individual. The strategic goal of high-
lighting the trend of prosecutorial independ-
ence from other state authorities should be
the establishment of the Prosecutor’s Office as
an autonomous system of state bodies, operat-
ing outside the traditional division into three
branches of government and not subordinated
to any of them, while occupying a prominent

114

position within the system of checks and bal-
ances.

In our view, the trends in the development
of legal regulation of prosecutorial activity in
Ukraine include the following: 1) expansion
of constitutional and legal regulation of the sta-
tus of the Prosecutor’s Office among other state
authorities; 2) implementation of European
standards of prosecutorial activity; 3) intro-
duction of mechanisms for the Prosecutor’s
Office to exercise its functions during the tran-
sitional period; 4) strengthening the legal regu-
lation of the Prosecutor’s Office’s anti-corrup-
tion activities; 5) deepening the independence
of the Prosecutor’s Office in Ukraine.

The legal regulation of prosecutorial
activity in Ukraine is one of the corner-
stones of continuing the European integration
course, since the Prosecutor’s Office is a state
authority upon which the level of protection
of the population, the authority of state institu-
tions, and the ability of individuals to exercise
their rights and legitimate interests depend. At
the same time, it should be noted that improv-
ing the organizational and legal forms of prose-
cutorial activity strengthens its position among
other state authorities. Therefore, it is equally
important to identify the problems and short-
comings that need to be addressed in the legal
regulation in order to optimize prosecutorial
activity as a whole.
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OCHOBHI TEHI[EHHﬁ PO3BUTKY ITPABOBOT'O PET'YJIIOBAHHS
ITPOKYPOPCBROI AIAJbHOCTI B HESAJIE;KHIN YRPAIHI

Anorauis. Memoto cmammi € XapaKTepHCTUKA OCHOBHUX TEHJEHILH PO3BUTKY TIPABOBOTO PEryJIo-
BaHH IIPOKYPOPCHKOI AisibHOCTI B YKpaiHi, o6 3abe3neunty Haxexknuii mpodeciiinuii kaapoBuil pisernp
MATOTOBKH MafOyTHIX TPOKYPOPCHKIX KaJIPiB, a TAKOK MPOCTUMYIIOBATH TH/IBUTIECHHST 3HATHMOCTI TTPO-
KyPOPCBKOI JiSTIBHOCTI B X0/ peasiisallii creKkTpy ix noBHoBaxkeHb. Pe3yiomamu. 11paBose peryoBaH-
HST TIPOKYPOPCBKOI JIiSTIBHOCTI B KOHTEKCTi CY/0BO-ITPaBOBOi pedopMi, pedhOpMyBaHHS MTPOKYPOPCHKOI
JSUIBHOCTI HiZISiTae Tepervisiily, ajike BOHA Hapasi 11epexoAuTh Bijl CyBOPO CyOOpAMHALINHOI cucTeMu /10
MApTHEPCHKOI CUCTEMU B3AEMOBIZIHOCHH CYCITLILCTBA 1 ZiepskaBu. 11pu 11boMy BUOKpEMJIEHHST HOPM, 1110 Pery-
JTIOI0TH TIPOKYPOPCHKY MisIbHICTD, B OKpeMuil po3zia KonctuTytii Ykpainu cBilduTh MPO BUOKPEMIIEHHST
JTAHOTO OPTaHY JIeP:KaBHOI BJIQN B CAMOCTIIHY — «9€TBEPTY» TIIKY BraH. ToK METOTO CTATTI € I0CIiKeH-
HS1 OCHOBHUX TEH/ICHIIIH PO3BUTKY IIPABOBOTO PETYJIIOBAHHS IPOKYPOPCHKOI JistiibHOCTI B YKpaini. Koncra-
TOBAHO, IO TEH/IEHTITii PO3BUTKY IIPABOBOTO PETYJIIOBAHHS IIPOKYPOPCHKOI AiSTTBHOCTI B HE3aIeXKHIN YKpaiHi
MatoTh Oy TH HEPO3PUBHO I110B sI3aHi i3 iporiecamu TpancgopMallii IpaBoBoi AepKaBH, IEMOKPATUIHOIO CYC-
IJIBCTBA T TIePeOPieHTAllil TPABOBOI CBIIOMOCTI KOKHOTO inanBifa. CTpaTerivHoio MeTo0 BHOKPEMJIEHHST
TeH/IeHTIii He3aTeKHOCTI TPOKYPaTyPH BiJl iHIINX OPTaHiB lepsKaBHOI BIAJN MA€ CTATU CTAHOBJIEHHS il 5K
CaMOCTIITHOI CHCTeMN OPTaHiB JePKaBHOI BJIAJHN, 1I0 3HAXOANTHCS 1033 MEeKaMH MOAILTY Ha TPH TIJIKH B/
i He MiAINOPSKOBYETLCS KOJHIN 13 HUX, IPOTe 3aiiMa€e YijibHe Miclle B MEeXaHi3Mi CTPUMYBaHb Ta TIPOTH-
Bar. Bucnosxu. [lo Tennentiii po3BUTKY MPABOBOTO PETYIIOBAHHS MPOKYPOPCHKOI MisITbHOCTI B YKpaiHi,
Ha Halll TOTJIsil, MOKHA BifHeCTH Taki: 1) po3ImUpeHHsT KOHCTUTYIIHO-IPABOBOTO PETYJIIOBAHHS CTATyCy
MIPOKYPATypH 3-IIOMIK iHIITMX OPTaHiB JeP>KABHOI BJIAJIN; 2) BIPOBAKEHHST EBPOIEUCHKUX CTAHAPTIB IPO-
KYPOPCHKOI MisIBHOCTI; 3) 3alpoBaKEeHH MeXaHi3MiB peaizallii TIPOKypaTypolo cBoiX (yHKIII Ha dac
TIepexiIHOTO 1epiofy; 4) MOCUIIEHHS TTPABOBOTO PEryJIF0BAHHS aHTUKOPYTIIHHOI AiSJIBHOCTI TPOKYpaTypy;
5) morymobJIeHHs He3a1eXKHOCT] B is/IBHOCTI TTPOKYpaTypu YKpaitu. 3ayBakeHo, M0 BAOCKOHAJIEHHS Opra-
HizaniitHo-paBoBuX (GOPM AiSITBHOCTI MTPOKYPATYPU TIOCKIIIOE ii Miclle cepejl iHIINX OpraHiB Aep:KaBHOI
BJIA/IM, & TOMY He MEHIII BaKJIMBUM € BUOKPEMJIEHHST TPOOJIEM 1 HEJIOIIKIB, sIKi CJIiJT YCYHYTH B [IPABOBOMY
peryJioBaHHi 3 METOIO OITUMI3allil TPOKYPOPCHKOI AiJIbHOCTI B LIJIOMY.

KimouoBi cioBa: TeH/ieHIli PO3BUTKY, TPABOBE PETYJTIOBAHHS, TPOKYPOPChKA /isIBHICTD, «<4eTBepTas
TiJIKa BTy, YKpaiHa.
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