A monthly scientific-practical law

journal has been issued since

January 1, 1996

Chief Editor
Makhinchuk
Vitalii
Mykolaiovych

Editorial Board:

Bakalinska O.0O.
Berestova LE.

Bobryk V.I.

Vavzhenchuk S.Ya.

Vasylieva V.A.
Derevianko B.V.
Kalaur LR.
Kostruba A.V.
Krupchan O.D.
Patsuriia N.B.
Stefanchuk M.O.
Fedorchenko N.V.

Robert Tabashevskyi

(Poland)

HELVETICA
PUELISHING HOUSE

ACADEMICIAN F.H. BURCHAK SCIENTIFIC RESEARCH INSTITUTE OF PRIVATE LAW
AND ENTREPRENEURSHIP OF NALS OF UKRAINE

Vitalii Lutsenko
The concept of state regional policy in the field of land relations..................... 5

ADMINISTRATIVE LAW AND PRUGESS

Emil Arutiunian

Administrative and legal relations in combating corruption

and their peculiarities. ... ..ot 10
Vitalii Zhalubak

The legal status of the security service of Ukraine in the context

of counterintelligence activities in contemporary conditions........................ 16
Anna Kabysh

The concept and essence of administrative and legal instruments for ensuring

environmental SAfety....... ... 23
Serhii Kvasiuk

Specifics of state-legal regulation of agricultural support in Ukraine:

a theoretical and legal framework............................ 27
Vitalii Monastyretskyi

On defining the concept of the administrative and legal status of the security

service of Ukraine in the field of protection of critical infrastructure facilities..... 33
Maksym Panasiuk

The state of scientific research on the definition of the concept and essence

of public administration in the field of alternative energy in Ukraine. ................... 38

*__THEORY OF STATEAND AW

Ihor Kudriavtsev
Classification of sublegal acts as a tool for enhancing the effectiveness
of law enforcement. ... 43

“ L ERIMINRLTAW

Andprii Balon

The inves fifgator of the state bureau of investigation as a subject counteracting

criminal offences in the sphere of official activity....................coooooiiiiiiii. 49
Vitalii Hahach

Legal framework for the investigation of criminal offenses in the sphere

of economic activity related to document forgery...............oooooiiiiiiiiiiiiin 56
Oleh Hryhorov

Typical investigative situations of the initial stage of investigating crimes

committed by mternally displaced persons.................cooviiiiiiiiiiiiniiiiil] 69
Vitaliy Drozd

Tactics of interrogating a whistleblower during the investigation of corruption-

related criminal offences committed by law en?orcement officers..................... 76




Monument to Viktor Luhovyi

FheK Masdeburg Rights Scientific disputes regarding the circumstances subject to establishment
in Kyivison the cover during the investigation of crimes committed by transnational
organized criminal groups...................oooiiiii i 82

Oleksandr Tarasenko
Criminal law analysis of the peculiarities of illegal experimentation on

humans

in light of international experience....................cccooeeieerieiiii 87
Oleksandr Fishchenko

General social measures for preventing banditry under martial law........... 93

O ERIMINOOGY

Bohdan Chehil
Criminological foundations of the activities of prosecution authorities in
preventing crimes related to the implementation of the state migration
policy: formation of a conceptual and categorical framework.................. 100

B L

Oleksandra Strunevych, Mykola Lybash
Main trends in the development of legal regulation of prosecutorial activity
in independent UKraine...................cccoooeiiiiiiiiiee e 107

Co-founders:
Academician EH. Burchak Scientific Research Institute of Private Law and Entrepreneurship
of the National Academy of Legal Sciences of Ukraine
Garantia Ltd., Gestors Attorneys’ Association

ISSN 2663-5313 (print)
ISSN 2663-5321 (online)
Based on the Order of the Ministry of Science and Education of Ukraine Ne 409 (annex 1) dated 17.03.2020,
the journal is included in the list of grofessional publications of the “B” category
(081 “Law”, 293 “International Law”)

The journal is indexed in the international scientometric databases Index Copernicus International
(the Republic of Poland)

The articles are checked for plagiarism using the software StrikePlagiarism.com developed
y the Polish company Plagiat.pl.

Certificate of the state registration of the print media: KV 15779-4251 1P dated 02.11.2009
The journal is recommended for rintin§ and distributing over the Internet by the Academic Council
of Academician FEH. Burchak Scientific Research Institute of Private Law and Entrepreneurship

of the National Academy of Legal Sciences of Ukraine
(Minutes No. 16 dated 25.12.2024)

Official web-site: pgp-journal kiev.ua

Passed for printing 26.12.2024. Format 70x108 1/16. Offset paper. © Garantia Ltd, 2024.
Offset printing. Conventional printed sheet 9,43. Published sheets 13,71. Certificate of the state registration of the print media
Print run — 235 copies. Order No. 0126/056 Series KB No. 15779-4251 ITP dated 02.11.2009

(l,‘)}|1h I]‘,?gle;ﬂpquthlag‘ené :g‘f;ﬁ Helvetica Postal address of the editorial office: 7-B Nazarivska St., office 4, Kyiv, 01032
Certificate of publishing business entity JIK Ne 7623 dated 22.06.2022 Tel. /fax (044) 513-33-16.



MPYIEMHML

@

LLioMicAYHMIT HayKOBO-NpaKTUYHUI
I0PUAVYHWIA XXyPHaN BUAAETHCS

3 1 ciuHs 1996 p.
HAYKOBO-AOCHIAHW IHCTUTYT NMPVYBATHOTO MPABA | NIANPUEMHLITBA
IM. AKAZLEMIKA ®. T, BYPYAKA HAMpH YKPAIHU
Tonosnuii pedaxmop
Maxinuyk -
Biraniii Bimaniii JIyuenxo o ) .
Mukoaiiosiy [TouATTS HepkaBHOI peTioHANBHOI MOMITHKH Y ccepi 3eMeTbHIUX BiTHOCHH.. .. ..... 5
AAMIRIGTPATABHE HIPAGY | NPULE!
Penaxmiiina Emino Ap,ymmﬂﬂﬂ .. e s
Koneris: . AZIMiHICTPaTHBHO-TIPABOBI BiIHOCHHN 3 TPOTHAIT KOpymii Ta ix ocobmmBocTi. ... 10
Bimaunii JKanyoax _

) IIpaBoBuii ctatyc cy:x0On Oesnexu YKpainu B acieKTi KOHTPPO3BiLYBaIbHOI
Bakarnincoia O.0. JISTIBHOCTI B YMOBAX CHOTOMEHHSL ... evieeseseee et eee e e eie e eae e eae e 16
Bepecrosa LE. Anna Kabuw . o . .

IMonaATTA Ta CyTHICTH AAMIHICTPATHBHO-TIPABOBIX IHCTPYMEHTIB 3a0e3TeyeH s
BoGpux B.L EKOTOTTIHOT OEBIICKI ... ..\ e e et 23
Baskenuyxk C.51. Cepeiu Keacrok

Bacunbesa B.A.
[lepessanko B.B.
Kanayp L.P.

Kocrpy6a A.B.
Kpymuan O./1.
IMamypia H.B.
Credanuyk M.O.
Denopuenko H.B.
Pobepr Tabaurescbkuii

(ITosbimna)

FEABEBETHUKA
EUAARHUNUA alM

Ocob6rBOCTI IePsKaBHO-TIPABOBOTO PETYIIOBAHHS MATPHMKH CLITLCHKOTO

rOCIOAAPCTBA YKPATHU: TEOPETUKO-TIPABOBA KOHCTPYKILISL. ... 27
Bimaniu Monacmupeyvrui

Jlo BU3HAYEHHS TIOHSTTS AIMiHICTPaTHBHO-IIPABOBOTO CTATYCY

Curyx06m Geriexkn Ykpainu oo 3axucty 00’€KTiB KpUTHUHOI iH(pacTpyKTypH . 33
Maxcum Ilanaciox

CraH HayKOBOTO OIpAI[iOBaHHS TPOOJIEeMH BU3HAYEHHS TTOHATTS Ta CYyTHOCTI

y6JIYHOTO aIMIHICTPYBaHHS y c(hepi a/lbTePHATUBHOT €HEPTeTUKN YKPAiHH ...... 38

[EUPIA AEPKABH 1| [IPAGE -

Teop Kyopsasues
Komnereniis cy6’ekTiB 010 BUAAHHS MiA3aKOHHUX HOPMATUBHO-TIPABOBKX
akTiB y chepi AepHOT eHePreTUKH Ta PaialiiiHol Ge3eKN. ......................... 43

~ KPHMINANGHE MPABO.

Anopii Banonw

Curirunii iepkaBHOro 610po PO3CIiyBaHb K CyO’€KT MPOTUIT KpUMiHATBHIM

PABONOPYIIEHHSAM Y chepi CIYKOOBOT AIAMBHOCTI ... ..oeu s e s 49
Bimaniii F'azau

[TpaBosi 3acaam po3cJiiryBaHHS KPUMiHAJIBHUX TIPABONOPYIIEHD

y cepi rocrofiapchKoi Ais/IbHOCTI, OB’ SI3aHNX 13 TiIPOOKOI0 IOKYMEHTIB.......... 56
Oanee I'puzopos

Tumosi criui cuTyarii TOYaTKOBOTO eTaIy PO3CJIiIyBaHHS 3JI0UYNHIB,

110 BUMHSIOTHCST BHYTPITHBO-TIEPEMITITEHUME OCOOAMIL.............cevveeeeee..nn. 69
Bimauniii /[po3o

Takrrika 00NIYKY T1i/1 Yac PO3CIILYBAHHS KOPYIIIHHIX KPHMIHATBHIX

IPABOIOPYIIEHb, BUNHEHUX MPAIIIBHUKAMU TIPABOOXOPOHHUX OPTaHiB.............. 76
Bixmop Jlyzoeuii

HayxoBl aucnyTi mo/10 00CTaBuH, SIKi MijISITal0Th BCTAHOBJIECHHIO

Mi/T Yac PO3CJIi/IyBaHHS 3JI0YNHIB, YYNHEHUX TPAHCHAIIOHATBHUMNI

OPTaHi30BAHUMU 3JOUMHHUME YTPYTIOBAHHAMIL ......vuissesneseseenananinanernanss 82




Ha niepuiii cmopinuyi Oanexcanop Tapacenxo

o0KadurKL ~ Kpumina/ibHO-1paBoBuil aHAIi3 0cO0AMBOCTEN HE3AKOHHOTO IPOBE/IEHHs
naM ATHUK P 7 )
Marneypasony JIOCJI B HAJL JIOIMHOIO 3 YPAXYBAHHAM MiKHAPOIHOTO IOCBIMY. .............. 87

Onexcanop Diwenio
3arabHOCOIIATbHI 3aX0/I1 3aM0GiraHHst GaHIHTH3MY
B YMOBAX BOEHHOTO CTAHY. ... uuiutiinniinitiite it iieeiteiineeieenneeinaead 93

~ KPHMHORDRI

Bozoan Yezino
Kpuminosoriyni 3acaju AiIBHOCTI OPTaHiB IPOKYPaTypu
11010 3a1100iraHHA 3I04MHAM, [I0B'I3aHUX i3 Peasl3alieio
JiepKaBHOI Mirpaniiinoi momiTukm: popmyBaHHsa
HOHATIHHO-KATETOPIATLHOTO ATIAPATY. ...\ veeseseeeseeeaeeeeneeeeeaeaeaenns s 100

meORyPRTYPR

Onexcanopa Cmpynesun, Muxona Jlubaw
OCHOBHI TEH/IEHIIIT PO3BUTKY MPABOBOTO PETYIIOBAHHS TPOKYPOPCHKOI
JUSUTBHOCTI B HE3AJEKHI YKPATHL ...t 107

npaBy B M. Kuesi

CriB3aCHOBHUKH:

HayxoBo-zocsiinnii incTHTyT IpUBAaTHOTO Ipasa i mijmpuemnnirsa iM. akagemika D. I Bypuaka
Hamuiolaisiol akaaemii mpaBoBux Hayk Ykpainu, TOB «[apanTis», Axsokarcoke 00’eananns «Gestors»
ISSN 2663-5313 (print)

ISSN 2663-5321 (online)

Ha nixcrasi Hakasy MinicrepcTsa ocBitu Ta Haykn Ykpainn Ne 409 in 17.03.2020 p. (Jonartox 1)
sKypHaJl BHECEHHUIi 10 ne enmﬁq)axmmx BHJIaHb KaTeropii "b" y ranysi l0puIuyHIX HayK

81 "IIpaBo”, 293 "MixkHapo/He npaBo ")
JKypnan exnioneno 0o mixcnapoonoi nayxomemp i 6asu Index Copernicus International (Pecny6nixa I[lonvwa)

CratTi y Buianni nepesipeni Ha HaABHICTD TITariaty .
3a JI0IIOMOT0I0 IIporpamMHoro 3abesnedenns StrikePlagiarism.com Bix nosbCbkoi kommanii Plagiat.pl

CBiZoNTBO 1IPO ZIepKaBHy PEECTPAILIO APYKOBAHOTO 3ac00Yy MacoBoi iHpopMaIii
cepist K% Ne 15%79»42?18’HP Bizt 02.11.2089 i)
KypHnan pexoMeH0BaHO 10 IPYKY Ta NONIMPEHHS Yepe3 Mepe:Kky Internet Buenolo pazxoio R
HayxoBo-moc:1iiHOT0 iHCTHTY TY IPHBATHOTO TIpaBa i mimpuemunnTBa iM. akaziemika @. I. Bypuyaka HAIIpH Ykpainu
(ITporokon Ne 16 Bin 25.12.2024 poky)

Odiuiitauii caiit: pgp-journal.kiev.ua

Iignucano 10 apyky 26.12.2024. Dopmar 70x108 1/16. [anip odeernmii. © 3 abHicTio «Tapantis>, 2024.

Jlpyx ocernuii. Y. apyk. apk. 9,43. O6r.-u. apk. 13,71, CBiIONTBO PO ICPHKABHY PEECTPAILIIO APYKOBAHOTO 3ac00y MacoBoi indopmartii
Tupax — 255. 3amosenns Ne 0126/056 cepist KB Ne 15779-4251 TIP i 02.11.2009 p.

Buasens: Bugasuuunii gim «lesbserikas, Ilowmosa adpeca pedaxuii: 01032, m. Kuis, sys1. Hazapiscebka, 7-B, od. 4.
65101, m. Onteca, By.1. Tnriiesi, 6,/1 Ten./paxc (044) 513-33-16.

Csigourso cy6'exra Bugasamnyor crpasin JIK Ne 7623 Bix 22.06.2022 p.



4/2024
LAND LAW

UDC 342.9
DOI https://doi.org/10.32849/2663-5313/2024.4.01

Vitalii Lutsenko,

Applicant  Scientific Institute of Public Law, 2a H. Kirpa Street, Kyiv, Ukraine, 03035,
vitaliilutsenko @ukr.net

ORCID: orcid.org/0000-0002-3769-2679

THE CONCEPT OF STATE REGIONAL POLICY
IN THE FIELD OF LAND RELATIONS

Abstract. Purpose. The purpose of the article is to define the concept of state regional policy in the field
of land relations. Results. Based on the analysis of scholars’ scientific views, it is argued that the sphere of land
relations is extremely important for the state and society, as it concerns the use and preservation of national
wealth and one of the most valuable resources — land, which is the main object of these legal relations.
Scientific approaches to the interpretation of the category “state policy” are examined, which made it possible
to formulate the author’s definition of state regional policy in the field of land relations. It is emphasized that
every state strives to preserve land and ensure its rational and efficient use. Obviously, Ukraine also pays
particular attention to land issues, which constitutes a separate direction of state policy. It is established that
state policy is one of the key forms of activity of public authorities; it arises as a response to social problems,
needs and demands, and reflects the attitude of the ruling elite toward the realities and challenges of societal
development, as well as its understanding of the range, content and depth of problems, and the ways
and means of addressing them. Conclusions. It is concluded that state regional policy in the field of land
relations may be defined as a set of measures (political-legal, organizational-administrative, law-enforcement,
etc.) implemented by central and local public authorities and aimed at ensuring appropriate conditions for
the formation, functioning, development and termination of these social relations at the level of individual
regions. This policy is oriented, on the one hand, toward the effective implementation of the general
principles of the central state policy in the field of land relations in specific regions, taking into account
their natural-geographical, ecological, economic, demographic, cultural and other characteristics; and on
the other hand, toward obtaining feedback from local authorities regarding the current state of this sphere,

its urgent problems, needs and demands, as well as proposals for resolving relevant issues.
Key words: land, land relations, policies, state policy, regional policy.

1. Introduction

Land is an extremely important and valuable
resource that has special social and economic signif-
icance for society, which is confirmed, in particular,
by Article 14 of the Constitution of Ukraine, where
land is defined as the nation’s principal wealth
under the special protection of the state (Consti-
tution of Ukraine, 1996). The term “land” can be
considered in various aspects — as one of the planets
ofthesolarsystem, the globe,acomponent of the cos-
mic system, an object of natural origin, dry land, soil,
etc. (Shulha, 2023). In any case, land is an object
of close attention from the state and society, as well
as from the international community as a whole.
As noted by M.V. Shulha, land as a planet or
the globe is an object of legal regulation in inter-
national law. Land may also be regarded as
the environment in which humans and society live,
which encompasses the terrestrial and air layers
of the Earth, its subsoil, surface and landscape, flora
and fauna. In this sense, land is an object of legal
regulation in natural resource and environmental
law (Shulha, 2023).

Given the above, it is evident that every
state seeks to preserve land, ensuring its

© V. Lutsenko, 2024

rational and efficient use. Naturally, Ukraine
also pays special attention to land issues, which
is reflected in a separate area of state policy.
Issues related to the formation and imple-
mentation of state policy in various spheres
of public life have repeatedly attracted
the attention of scholars. In particular, these
matters have been examined by O.I. Baik,
U.P. Bobko, TM. Brus, K.O. Vashchenko,
O.L. Valevskyi, Yu.V. Kovbasiuk, O.P. Demian-
chuk, M.S. Dolynska, A.O. Dutko, O.V. Lavruk,
N.M. Pavliuk, V.Ye. Romanov, I.V. Rozputenko,
O.M. Rudik, O.V. Riabichko, Yu.P. Surmin,
V.V. Tertychka and many others. Nevertheless,
despite a considerable theoretical foundation,
the issue of state regional policy in the field
of land relations remains insufliciently explored
in academic literature.

Therefore, the purpose of the article is to
define the concept of state regional policy in
the field of land relations.

2. Principles for Forming the Concept
of “State Policy”

At the outset of this academic inquiry, it is
important to note that the scholarly literature

5
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contains a considerable number of approaches
to defining the concept of state policy. Thus,
O.P. Demianchuk emphasizes that state policy
represents a program of actions aimed at solving
aspecific problem or a set of problems and achiev-
ing defined goals; a system of actions, regulatory
measures, laws and financial priorities in a par-
ticular area, proclaimed by a public authority or
its representatives (Demianchuk, 2000).

L.V. Rozputenko defines state policy as
the actions of the system of state authorities
carried out in accordance with established
goals, directions and principles for solving a set
of interrelated problems in a specific sphere
of public activity. According to 1.V. Rozputenko
and O.V. Riabichko, state policy is a proposed
course of governmental action intended to meet
needs or seize opportunities and formulated
with reference to expected outcomes and their
impact on the current state of affairs, as well as
the concrete resolution of problems (Surmin,
Bakumenko, Mykhnenko, 2010).

O.V. Lavruk, having analyzed numer-
ous scholarly positions on the interpretation
of the concept of state policy, concludes that
the formation of state policy by public author-
ities constitutes a continuous cyclical pro-
cess that includes a set of sequential actions,
the interaction of various interconnected ele-
ments and institutions with their inherent
functions and means of achieving final results
(policy approval) (Lavruk, 2018). Accord-
ing to the scholar, politics is a special sphere
of societal functioning, forming the basis for
the exercise of state power and governance
through the adoption and implementation
of state-political decisions. Politics serves as
a universal mechanism regulating human rela-
tionships associated with the exercise of state
authority. Within the political sphere, processes
also operate to ensure the formation of pub-
lic authorities, the implementation of public
administration, and the adoption and reali-
zation of the incremental model of public-ad-
ministrative decision-making (Lavruk, 2018).
Consequently, O.V. Lavruk summarizes that
state policy is one of the essential compo-
nents of societal functioning, since its meas-
ures aim to improve citizens’ living standards
and guarantee the social stability of the state
and its regions. State policy, the researcher
rightly observes, must possess a comprehensive
character in terms of its functional orienta-
tion toward addressing interconnected politi-
cal and socio-economic problems, responding
promptly to transformational changes occur-
ring within the state and society, and consist-
ently remaining effective (optimal distribution
of governmental powers among state bodies
and organizations, structured quality of pub-

6

lic-administrative decisions, goal-oriented tasks
and measures), result-oriented and accepted by
the population (Lavruk, 2018).

V.V. Tertychka maintains that the most
optimal characteristic of state policy is the fol-
lowing: a relatively stable, organized and pur-
poseful activity/inaction of state institutions,
undertaken either directly or indirectly with
regard to a particular problem or a set of prob-
lems affecting societal life (Tertychka, 2002).
Justifying his position, the scholar lists several
characteristic features of state policy, namely:

— state policy is not accidental or cha-
otic behavior of policy actors but a purposeful
action/inaction designed to achieve specific
goals (even though the declared goals are not
always attained);

— policy encompasses not isolated abstract
decisions but purposeful directions or pat-
terns of action/inaction by state institutions
and includes both policy development and its
implementation;

— not all policy is implemented through
state structures, as private organizations or
individuals are often involved;

— state policy constitutes a response to soci-
etal demands or to the demands for action /inac-
tion from policymakers, legislators, bureaucrats,
interest groups, citizens, etc.;

— policy is the activity/passivity of state
institutions rather than their plans (mere dec-
larations);

— state policy may be positive when certain
problems are resolved, or negative if through
action/inaction the goals are not achieved or
the opposite effect is produced;

— state policy is based on law and must
therefore be legitimate;

— state policy rests on the state's monopoly on
lawful coercion or force, meaning that state bodies
use a range of instruments to achieve policy goals;

— it is important to distinguish between
simple decisions and policy. Daily governmen-
tal decisions, driven both by policy and circum-
stances, may stimulate certain policy actions,
but they do not constitute policy per se (Ter-
tychka, 2002).

From the above, it becomes evident that
state policy is one of the key forms of activity
of public authorities, arising as a reaction to soci-
etal problems, needs and demands. It expresses
the attitude of the ruling elite toward the real-
ities and challenges of societal development
and reflects its understanding of the range, con-
tent and depth of problems, as well as the means
and methods for their resolution.

3. Features of Social
the Sphere of Land Relations

Practically every sphere of social rela-
tions is, to one extent or another, subject to

Relations in
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the influence of the relevant public policy. A
separate component of such policy is the sphere
of land relations. Land relations are defined as
social relations concerning the possession, use,
and disposal of land (Land Code of Ukraine,
2001). Researchers note that land relations con-
stitute social relations between subjects whose
mutual rights and obligations regarding land are
regulated by the norms of land law. According
to M.V. Shulha, these relations have a volitional
character, since before being formed they pass
through human consciousness; the will of their
participants is reproduced within legal relations
(Shulha, 2023).

Social relations may arise between partici-
pants in connection with the implementation
of legal imperatives and provisions regard-
ing the use of land as an object of ownership
of the Ukrainian people and as a component
of national wealth under the special protection
of the state. They also emerge in the context
of exercising subjective land rights, reforming
land relations, the rational use, restoration,
and protection of land, the activities of state
authorities and local self-government bodies
in regulating land relations, and the protection
of land rights, among other aspects (Shulha,
2023).

Thus, the sphere of land relations is
extremely important for the state and society, as
it concerns the use and preservation of national
wealth and one of the most valuable resources —
land, which is the primary object of these legal
relations. The current Land Code of Ukraine
does not provide a definition of “land”; instead,
it merely states that the objects of land relations
include land within the territory of Ukraine,
land plots, and rights to them, including land
shares (pai) (Land Code of Ukraine, 2001).

However, the Law of Ukraine On Land
Protection contains the following definition
of the term “land”: the surface of the dry land
with soil, minerals, and other natural elements
that are organically integrated and function
together with it (Law of Ukraine On Land Pro-
tection, 2003). A.M. Miroshnychenko notes that
such an approach to interpreting land is some-
what narrow; however, this is precisely how
the legislator understands land when referring
to it as an object of land legal relations. Accord-
ing to the scholar, land is the most important
part of the natural environment, characterized
by space, relief, soil cover, subsoil, and waters; it
is the principal means of production in agricul-
ture and a spatial basis for the location of various
branches of the national economy. The regula-
tory significance of such definitions is limited, yet
they illustrate, at least to some extent, the mean-
ing in which the term “land” is understood in
land legislation (Miroshnychenko, 2011).

Without delving into the diversity of doc-
trinal approaches to defining land as an object
of land relations, it may be concluded that
its value and significance stem primarily
from the fact that it constitutes the spatial
basis of both the state as a whole and various
forms of human settlement, and that it plays
an enormous role — both spatial and resource-re-
lated — in the national economy. In this regard,
M.V. Shulha rightly observes that land becomes
an object of land relations in connection with
the use of its beneficial properties, the appropri-
ation of its products, and its use as a spatial basis
(Shulha, 2023).

The exceptional importance of land as
a means of production and a source of income,
combined with the objective spatial limitations
and exhaustibility of this resource, makes it
an attractive and desirable object of ownership,
possession, and use.

T.H. Tytarenko, analyzing the concept
and substantive content of state policy on
the regulation of land relations in Ukraine,
notes that land policy can be characterized as
the activities of state authorities in the field
of land relations, aimed at the rational use
and protection of land, ensuring the country’s
food security, and creating environmentally safe
conditions for economic activity and human
habitation. State policy in the field of land rela-
tions, Tytarenko argues, represents a multidi-
mensional system of economic, organizational,
and legal measures aimed at the development,
improvement, or fundamental transformation
of land relations in a direction prioritized by
the state, implemented by public authorities
to rationalize the use and protection of land,
ensure food security, and create environmen-
tally safe conditions for economic activity
and living (Tytarenko, 2015). Accordingly,
the objective of state policy on land relations is
the achievement of rational land use and land
protection, food security, and environmentally
safe conditions for economic activity and habi-
tation (Tytarenko, 2015).

The implementation of state policy in
the sphere of land relations occurs at the national
and regional levels. The Law of Ukraine
On the Principles of State Regional Policy
of 05 February 2015 No. 156-VIII defines state
regional policy as a system of goals, measures,
instruments, and coordinated actions of cen-
tral and local executive authorities, authori-
ties of the Autonomous Republic of Crimea,
local self-government bodies and their offi-
cials, aimed at ensuring a high quality of life
throughout the entire territory of Ukraine,
taking into account the natural, historical, eco-
logical, economic, geographical, demographic
and other features of regions, as well as their

1
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ethnic and cultural identity (Law of Ukraine
On the Principles of State Regional Policy, 2015).

A.V. Kinshchak argues that state regional
policy is a set of organizational, legal, and eco-
nomic measures implemented by the state in
the sphere of regional development, taking
into account the current socio-economic con-
dition of regions and strategic goals. These
measures are aimed at stimulating the effec-
tive development of the region’s productive
forces, the rational use of its resource poten-
tial, the creation of appropriate living condi-
tions, the provision of environmental safety,
and the improvement of the territorial organiza-
tion of society. State regional policy, he empha-
sizes, constitutes an integral part of the national
strategy for the economic and social develop-
ment of Ukraine (Kinshchak, 2014).

According to O.P. Chelak, state regional
policy is an essential component of the overall
state policy. Its main task is to ensure the devel-
opment of the country’s territory in accordance
with the adopted state strategy. Given that
every region in the country is unique due to
the structural heterogeneity of space — in nat-
ural-geographical, resource, economic, social,
ethnic, and political aspects — any activity must
be carried out with due regard to the spectrum
of interests and specific characteristics of each
region, as well as the priority problems present
therein (Chelak, 2015).

4. Conclusions

Given the above considerations regarding
the understanding of public policy in general
and state land and regional policy in particu-
lar, state regional policy in the sphere of land
relations may be defined as a set of measures
(politico-legal, organizational-administrative,
law-enforcement, etc.) implemented by central
and local public authorities, aimed at ensuring
appropriate conditions for the formation, func-
tioning, development, and termination of these
social relations at the level of individual regions.
This policy is oriented, on the one hand, toward
the effective implementation of the general prin-
ciples of central state policy in the sphere of land
relations within individual regions, taking into
account their natural-geographical, ecological,
economic, demographic, cultural, and other
specific characteristics; and on the other hand,
toward obtaining feedback from local authori-
ties regarding the actual state of this sphere, its
urgent problems, needs, demands, and proposals
for addressing relevant regulatory challenges.
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IMOHATTA JEPKABHOI PETTOHAJIbHOI ITOJIITUKA Y COEPI
3EMEJIbHUX BI/IHOCUH

Anorauis. Mema cmammi NoJiATa€ y BU3HAUCHHI OHATTS J€PKaBHOI PEriOHATIbHOI IO THKY Y ce-
pi 3emesibHUX BiHOCHH. Pe3yavmamu. Y cTarTi, CIUPAIOYMCh HA aHAJi3 HAYKOBHX IOIJIS/IIB BUCHHUX,
ApryMEHTOBaHO, 110 cepa 3eMeTbHUX BiITHOCHH € BKPAil BAsKJIMBOIO JIJIsT JIEPKABH 1 CYCIIIBCTBA, OCKIIb-
KH CTOCYETbCS BUKOPUCTAHHA Ta 30epekeHHs HaIliOHAIBHOTO (GaraTcTBa Ta OAHOIO i3 HAWIIHHIIIOTO
pecypey — 3eMJIi, sika BJIacHe i € OCHOBHUM 00’€KTOM IMX MPaBOBIIHOCHH. PO3KPHUTO HAyKOBi TiaX0/MM
O/I0 TJIYMAYEHHSI KaTeropil «/lepsKaBHA MOJITHKAY, MO AAJI0 MOKJIUBICTD CHOPMYIIIOBATH aBTOPCHKE
BU3HAYEHHS TOHATTS JEPKAaBHOI perioHasbHOI nmosiTukn y cdepi 3emenbHuX BiHocuH. HarosomeHo,
0 KOKHA JiepkaBa, Tparte 0 30epexentst 3emu, 3abe3edernst i parioHaIbHOTO Ta eheKTHBHOrO
BUKOPUCTaHHSI. 3PO3YMLJI0, 10 YKpaiHa TaKoXK MPHILIAE 0COOMMBY yBary 3eMeJbHUM IUTAHHAM, HA 110
CIIPAMOBAHMIT OKPEMUIT HATIPSIMOK JIEP;KABHOI MO TUKY. 3'ICOBAHO, 1110 JIePKaBHA MOJITHKA € OZHI€IO i3
KITIOY0BUX (OPM [isIIBHOCTI Cy6'€KTIB MyOIiuHOi BN, SIKa BUHIKAE K PEakilis Ha CYCIiIbHI TpobJre-
MU, HOTPeOU Ta 3allUTH | BUPAKAE CTABJIEHHS IPABJISTUOL eJIITH 10 Peasiiil i BUKJIMKIB CYCIiIBHOTO PO3BU-
TKY, XapaKTePU3y€ PO3YMIHHS HEIO KOJIa, 3MICTY Ta TuOuHY 11po0JieM, IUISXIB i 3ac06iB iX PO3B'sI3aHH.
Bucnoexu. 3pobieHo BUCHOBOK, 110 JA€P/KaBHY PErioHaJbHy HOMITHKY Y cdepi 3eMeNbHUX BiIHOCHH
MO’KHA BU3HAYHUTH K KOMILTEKC 3aX07IiB (IO THKO-TIPABOBUX, OPraHi3aliifHO-YIIPaBIiHCHKIX, TIPABOO-
XOPOHHUX TOIIO), 10 3AIHCHIOIOTHCS OpraHaMy [EHTPATbHOI Ta MiCIIeBOI IyOIYHOT BAaJH, CIPAMOBAHIX
Ha 3a0€e3TeYeHHs] HAJIEKHIX YMOB [UIs (DOPMYBAHHSI, TIPOTIKAHHSI, PO3BUTKY Ta PUITMHEHHS 3a3HAYECHIX
CYCTITLHUX BiTHOCUH Ha PiBHI OKPEMUX PETiOHIB i OPIEHTOBAHMX: 3 OAHOTO OOKY Ha e(HeKTHBHE BITPO-
BA/KEHH 3aTaJIbHUX 3aCa]] IIEHTPAJIbHOI JIePXKABHOI TOTITUKHU Y cepi 3eMeJbHUX BiJIHOCHH Y OKPEMUX
perioHax 3 ypaxyBaHHSIM iX TPUPOTHO-Te0TrpadiTHNX, €KOJIOTIYHNX, EKOHOMIUHUX, IeMOrpadiyHiX, KyJIb-
TYPHUX Ta IHIIUX 0COOIMBOCTEIH, a 3 IHIIOTO — Ha OTPUMAaHHI 3BOPOTHOI peakii (BiAMoBizl) Bi MiciieBoi
BJIAJM O/I0 HABHOTO CTaHy 3a3HadyeHoi cepu, HaraJabHuX y Hill mpobiem, 1oTped i 3amnuTiB, a TaKokK
[POTIO3HUILiIT CTOCOBHO BPETYJIIOBAHHS BIIOBIIHIX TPOOJIEMHUX MTHTAHb.

KiiouoBi cioBa: 3eMJisi, 3eMesibHI MTPABOBIAHOCUHM, MOJITUKH, Jep/KaBHA MOJITHKA, PerioHaIbHA
HOJIITHKA.
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ADMINISTRATIVE AND LEGAL RELATIONS
IN COMBATING CORRUPTION AND THEIR
PECULIARITIES

Abstract. Purpose. The purpose of the article is to determine the essence of administrative and legal
relations in combating corruption and to reveal their specific features. Results. The article establishes that
administrative and legal relations in combating corruption constitute a system regulated by the norms
of administrative law of public-authority relations, predominantly executive-administrative, supervisory-
control, and protective in nature, which arise between public administration entities, specially authorized
anti-corruption bodies, and other holders of public powers, on the one hand, and public servants,
officials, natural persons, and legal entities, on the other hand, in connection with the prevention,
detection, documentation, and legal response to corruption-related and corruption offenses. Such legal
relations are conditioned by the occurrence of specially defined legal facts (corruption risks, conflicts
of interest, violations of anti-corruption restrictions, submission and verification of declarations, initiation
of proceedings, etc.), are characterized by legal inequality of the parties and the possibility of unilateral
authoritative initiative, and are aimed at ensuring the integrity of public service, transparency
and accountability of administrative activities, protection of human and civil rights and freedoms, as well
as restoration of the violated public interest through the application of a set of preventive, restrictive,
supervisory, coercive, and liability measures consistent with national and European anti-corruption
standards. It is clarified that administrative and legal relations are public-authority, hierarchical,
and subordinate in nature, which is manifested in the legal inequality of the parties, unilateral initiation,
and the possibility of exercising state coercion as a guarantor of legality. At the same time, they function not
only as a form of implementation of state will but also as a legal mechanism for harmonizing the interests
of the state and society, ensuring the coordinated functioning of the public administration system
and the legal embodiment of the principles of legality, proportionality, accountability, and the rule of law.
It is through the prism of administrative and legal relations that the actual content of administrative
law as a regulator of public-authority activity is revealed, ensuring the organizational and legal stability
of the state and the effectiveness of its administrative institutions. Conclusions. The article concludes
that the main peculiarities of administrative and legal relations in combating corruption include: special
anti-corruption normative determinacy; public-authority and multi-level subject composition; preventive
and sanction-oriented functional focus; increased procedural formalization and supervisory-control
nature; predominance of extrajudicial forms of implementation with guaranteed judicial oversight.

Key words: administrative and legal relations, administrative and legal instruments, interaction,
public control, coordination, corruption, international cooperation, legal.

1. Introduction

The issue of administrative and legal sup-
port for combating corruption acquires par-
ticular relevance in the context of the forma-
tion of a rule-of-law state and the development
of an effective public administration system.
Corruption remains one of the most destructive
threats to the functioning of the state appara-
tus, undermines the authority of public power,
and reduces the level of public trust in state
authorities and local self-government bodies.
In this context, the study of administrative
and legal relations arising in the process of com-
bating corruption is a necessary prerequisite for
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the formation of effective legal regulation mech-
anisms in the sphere of public service, control,
and liability of officials.

The relevance of this topic is also determined
by the continuous evolution of Ukraine’s admin-
istrative legislation, its adaptation to Euro-
pean legal standards, and the need to improve
legal instruments for ensuring transparency
and accountability of public authorities.

Administrative and legal mechanisms for
preventing and combating corruption, the activ-
ities of specialized anti-corruption bodies, pre-
ventive and supervisory instruments, public
oversight, and the formation of anti-corruption

© E. Arutiunian, 2024
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policy have been the subject of research by such
scholars as D. Andrieiev, M. Banchuk, O. Bezp-
alova, Yu. Belinskyi, D. Boichuk, V. Vasylevych,
L. Velychenko, R. Voitovych, Ye. Hetman,
S. Denysiuk, O. Zadorozhnii, V. Kolesnyk,
M. Kulyk, R. Melnyk, M. Melnyk, L. Nalyvaiko,
Yu. Nironka, O. Kharytonova, S. Tishchenk-
ova, L. Usachenko, V. Fatkhutdinov, S. Khv-
ostovtsov, N. Khrystynchenko, N. Chershova,
V. Shkarupa, R. Shteba, O. Shostko, I. Yatskiv,
and others.

The purpose of the article is to determine
the essence of administrative and legal relations
in combating corruption and to reveal their
peculiarities.

2. Principles of the Functioning of State
Authorities and Administration

In the context of reforming Ukrainian
administrative law, changing its social purpose,
and significantly expanding the range of rela-
tions regulated by this branch of law, a thor-
ough study of the essence and content of mod-
ern administrative and legal relations directly
related to the functioning of state authorities
and administration becomes a pressing task.
Updating the theoretical and methodologi-
cal framework of administrative law science is
today a necessary condition for the successful
reform of administrative law as a fundamental
branch of Ukrainian law (Averianov, 2003).

According to V. Kopieichykov and A. Kolo-
dii, legal relations are social relations regulated
by legal norms, the participants of which act as
holders of mutual subjective rights and legal
obligations ensured by the state (Kopieichykov,
Kolodii, 2006). In turn, O. Skakun under-
stands legal relations as volitional social rela-
tions regulated by legal norms and ensured by
the state, which are expressed in a specific con-
nection between authorized subjects (holders
of subjective rights) and obligated participants
(bearers of duties) of these relations (Skakun,
2010). A somewhat different position is taken
by the authors of the textbook General Theory
of State and Law, who state that legal relations
are relations between people that represent
the legal expression of economic, political, fam-
ily, procedural, and other social relations, where
one party, on the basis of legal norms, demands
that the other party perform certain actions
or refrain from them, while the other party is
obliged to comply with these demands (Tsvik,
Tkachenko, Bohachova, 2002).

The essence of administrative legal rela-
tions is seen in their interaction with real
social relations, which constitute the content
of administrative legal relations and exist as
actual relations. Thus, administrative and legal
relations are formed predominantly in a specific
sphere of social life—the sphere of public admin-

istration—in connection with the exercise
of functions by public administration bodies,
that is, in the process of executive and admin-
istrative activity (Kolpakov, 1999). V. Averi-
anov proposes to understand administrative
and legal relations as social relations regulated
by the norms of administrative law, in which
their parties (subjects) are interconnected
and interact through the exercise of subjective
rights and obligations established and guaran-
teed by relevant administrative and legal norms
(Averianov, 2004). According to 1. Holos-
nichenko, administrative and legal relations
constitute a system of rights and obligations
of executive authorities, officials and civil serv-
ants, citizens, and other subjects, as well as
the interconnections between them arising from
the exercise of state executive power and respon-
sibility in the sphere of public administration
(Holosnichenko,  Stakhurskyi, Zolotarova,
2005). O. Kharytonova, examining the concep-
tual foundations and legal nature of administra-
tive and legal relations, defines them as relations
regulated by legal norms that arise and exist
between subjects of public law and are aimed
at regulating social relations, ensuring public
order, welfare, and security of citizens and soci-
ety through the means of state coercion (Khar-
ytonova, 2004).

Thus, administrative and legal rela-
tions should be regarded as a systemically
organized set of social connections arising in
the sphere of public administration on the basis
of and within the limits of administrative
and legal norms, within which subjects—hold-
ers of public authority and subordinate par-
ticipants—exercise mutual subjective rights
and legal obligations aimed at ensuring
the proper functioning of the executive power
mechanism, as well as the protection and real-
ization of the rights, freedoms, and legitimate
interests of natural and legal persons. These
legal relations are characterized by a public-au-
thority nature, manifested in the presence
of a public administration body as a mandatory
subject exercising authoritative and organiza-
tional influence on the behavior of the other
party, thereby ensuring law and discipline in
the sphere of public administration.

By their nature, administrative and legal
relations are public-authority, hierarchical,
and subordinate, which is expressed in the legal
inequality of the parties, unilateral initiation,
and the possibility of exercising coercion by
the state as a guarantor of legality. At the same
time, they function not only as a form of imple-
mentation of state will but also as a legal mech-
anism for harmonizing the interests of the state
and society, ensuring the coordinated func-
tioning of the public administration system
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and the legal embodiment of the principles
of legality, proportionality, accountability,
and the rule of law. It is precisely through
the prism of administrative and legal relations
that the actual content of administrative law
as a regulator of public-authority activity is
revealed, ensuring the organizational and legal
stability of the state and the effectiveness of its
administrative institutions.

Scholar V. V. Halunko, in his work Admin-
istrative and Legal Relations: An Algorithm for
Studying Social Relations, notes that legal facts
in administrative and legal relations are for-
malized through the forms of activity of public
administration (primarily through individual
administrative acts and administrative con-
tracts) and the methods of activity of public
administration (primarily through administra-
tive measures of encouragement, persuasion,
and coercion). The author formulates the fol-
lowing conclusions regarding the algorithm for
studying administrative and legal relations in
certain branches (spheres, sectors):

1. the basis for studying any administrative
and legal relations is an objective characteri-
zation of the relevant branch (sphere, sector
of social life), through identifying objective
grounds for their regulation by administrative
law norms, developing a conceptual framework,
and forming principles of public administration

activity;
2. norms of administrative law, through
their external expression in the sources

of administrative law, ensure a balance between
the interests of citizens’ rights and freedoms
and the public interest of the state and society;
they consist of formalized domestic sources
(laws of Ukraine, subordinate regulatory legal
acts) and formalized international sources,
certain judicial decisions of constitutional
and administrative courts and the European
Court of Human Rights, as well as non-formal-
ized sources (legal doctrines);

3. when studying administrative and legal
relations, attention should be paid to the gen-
eral public legal personality of legal entities
and the complex administrative legal person-
ality (legal capacity, capacity to act, and delict
capacity) of natural persons;

4. an integral element of the study
of administrative and legal relations is the object
of administrative and legal relations as a mate-
rial or immaterial public good, as well as actions
aimed at the use or protection of which the sub-
jective rights and legal obligations of public
administration are directed;

5. the content of administrative and legal
relations is the interconnection of subjective
public rights and legal obligations of the par-
ticipants in administrative and legal relations

12

enshrined in administrative law, where each
subjective right established in an administrative
legal norm corresponds to a specific legal obliga-
tion, and vice versa;

6. legal facts in administrative and legal rela-
tions are formalized through the forms of activity
of public administration (primarily through indi-
vidual administrative acts and administrative
contracts) and the methods of activity of public
administration (primarily through administra-
tive measures of encouragement, persuasion,
and coercion) (Halunko, 2017).

3. Peculiarities of the Regulatory
and Legal Framework for the Prevention
of and Counteraction to Corruption

0. O. Onyshchuk, in his work Administra-
tive and Legal Relations in the Field of Prevention
of and Counteraction to Corruption, noted that,
in accordance with the subject matter of mod-
ern administrative law, administrative and legal
norms—aimed at ensuring the rights and free-
doms of the individual and the citizen—regu-
late, in the sphere of prevention of and counter-
action to corruption, relations between:

1. entities that implement measures aimed
at preventing and counteracting corruption
and entities held liable for corruption-related
offenses;

2. superior and subordinate bodies and offi-
cials of entities implementing measures aimed
at preventing and counteracting corruption.
The author argues that a common feature of all
types of administrative and legal relations in
the sphere of administrative and legal preven-
tion of and counteraction to corruption is that
at least one of the parties is an entity vested
by the state with authoritative competence to
implement preventive and counteractive meas-
ures (Onyshchuk, 2010).

0. O. Onyshchuk emphasizes that adminis-
trative and legal relations in the sphere of pre-
vention of and counteraction to corruption are
characterized by the following features:

1. they are inextricably linked to adminis-
trative and legal norms, the external manifes-
tation of which is the system of anti-corrup-
tion legislation, and arise and are implemented
exclusively on their basis;

2. their primary purpose is to ensure
the rights and freedoms of the individual
and the citizen, as well as the normal function-
ing of civil society and the state;

3. they regulate social relations between
entities implementing measures aimed at pre-
venting and counteracting corruption and enti-
ties held liable for corruption-related offenses;

4. a leading feature of administrative
and legal relations is their public nature, as they
arise on the initiative of the entity implement-
ing measures aimed at preventing and counter-
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acting corruption, without requiring the con-
sent of the other party;

5. administrative and legal relations are
predominantly managerial (authoritative-ad-
ministrative): in a narrow sense, entities
implementing measures aimed at preventing
and counteracting corruption are endowed with
authoritative competence, while entities held
liable for corruption-related offenses are obliged
to comply with their lawful requirements;
at the same time, under a broad approach,
the parties to administrative and legal relations
always possess subjective rights and bear legal
obligations that are interrelated—each subjec-
tive right of one party corresponds to a legal
obligation of the other, and vice versa;

6. they have a conscious and volitional
character, as the state expresses its will through
the adoption of relevant administrative and legal
norms, while participants in these relations
exercise their will, are aware of the significance
of their actions, and may bear responsibility for
them;

7. administrative and legal relations are pro-
tected by the state, which facilitates the exer-
cise of subjective rights and legal obligations
and, in the event of a violation, brings the guilty
person to administrative or other legal liability
(Onyshchuk, 2010).

A. A. Prykhodko, in his work The Theoret-
ical Essence of Administrative and Legal Rela-
tions in the Field of Prevention of and Counter-
action to Corruption in Ukraine under Conditions
of European Integration, concludes that admin-
istrative and legal relations in the sphere of pre-
vention of and counteraction to corruption in
Ukraine under conditions of European inte-
gration constitute a type of public-law rela-
tions between individuals and public adminis-
tration, between authorized public authorities
horizontally and/or vertically, between public
organizations and holders of public authority,
as well as between subjects of corrupt prac-
tices and authorized representatives of public
authorities. The emergence of such relations
is conditioned by the existence of sanctioning,
protective, safeguarding, guarantee, and/or
other administrative norms regulating the pro-
cedure for their interaction when circumstances
activating such relations arise. According to
the author, administrative and legal relations in
the sphere of prevention of and counteraction to
corruption in Ukraine under conditions of Euro-
pean integration are heterogeneous, multifac-
eted, and diverse in nature. Their conceptual
features vary depending on their object-subject
composition and substantive characteristics.
The unifying factor of all such relations is their
functional orientation in a global sense—namely,
the eradication of corruption manifestations in

Ukraine in order to enable the state to claim
potential membership in the European Union
(Prykhodko, 2020).

4. Conclusions

Thus, administrative and legal relations
in combating corruption constitute a com-
plex of public-authority relations regulated by
the norms of administrative law, predominantly
executive-administrative, supervisory-control,
and protective in nature, which arise between
subjects of public administration, specially
authorized anti-corruption bodies, and other
holders of public powers, on the one hand,
and public servants, officials, natural persons,
and legal entities, on the other hand, in connec-
tion with the prevention, detection, documen-
tation, and legal response to corruption-related
and corruption offenses. Such legal relations
are conditioned by the occurrence of specially
defined legal facts (corruption risks, conflicts
of interest, violations of anti-corruption restric-
tions, submission and verification of decla-
rations, initiation of proceedings, etc.), are
characterized by legal inequality of the parties
and the possibility of unilateral authoritative
initiative, and are aimed at ensuring the integ-
rity of public service, transparency and account-
ability of administrative activity, protection
of human and civil rights and freedoms, as well
as restoration of the violated public interest
through the application of a set of preventive,
restrictive, supervisory, coercive, and liability
measures consistent with national and Euro-
pean anti-corruption standards.

In our view, the main peculiarities of admin-
istrative and legal relations in combating cor-
ruption are as follows:

1. Special anti-corruption normative
determinacy, which consists in the fact that
these legal relations arise, develop, and termi-
nate on the basis of a specialized body of anti-cor-
ruption legislation (restrictions on multiple
employment and combination of positions,
prevention of conflicts of interest, financial
control, ethical standards, etc.), which estab-
lishes a specific administrative and legal regime
for preventing and responding to corrup-
tion and determines not only general but also
enhanced requirements for the status, conduct,
and liability of participants in public service.

2. Public-authority and multi-level sub-
ject composition, manifested in the forma-
tion of anti-corruption legal relations with
the participation of an extensive system of pub-
lic authority entities, including bodies of gen-
eral competence, specially authorized anti-cor-
ruption bodies, internal units for the prevention
and detection of corruption, local self-govern-
ment bodies, disciplinary and ethics commis-
sions. In all cases, one of the parties is invariably
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a holder of public authority exercising manage-
rial influence on behalf of the state or a territo-
rial community.

3. Preventive and sanction-oriented func-
tional focus, which distinguishes these rela-
tions from “classical” managerial legal relations,
as in the field of combating corruption a single
legal relation combines preventive elements
(assessment of corruption risks, control of dec-
larations, settlement of conflicts of interest),
regulatory elements (establishment of rules
of conduct, restrictions, and prohibitions),
and protective-sanctioning elements (impo-
sition of administrative, disciplinary, and, in
certain cases, other forms of legal liability),
resulting in an increased level of legal intensity
and consequentiality of such relations.

4. Increased procedural formalization
and supervisory-control character, which lies
in the fact that administrative and legal relations
in combating corruption unfold within strictly
regulated administrative procedures (verifica-
tion of declarations, lifestyle monitoring, inter-
nal investigations, inspections of compliance
with anti-corruption restrictions), accompa-
nied by the recording of legal facts, procedural
time limits, grounds, and decision-making crite-
ria, thereby necessitating heightened attention
to evidentiary standards, transparency of pub-
lic administration actions, and the availability
of mechanisms for challenging administrative
decisions.

5. Predominance of extrajudicial forms
of implementation with guaranteed judicial
oversight, since the majority of managerial
decisions in the field of combating corruption
are adopted by public administration bodies
in an administrative (internal organizational)
manner—through the issuance of individual

Emine Apymionsn,

administrative acts, response measures, and dis-
ciplinary decisions—while remaining subject to
mandatory judicial review.
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AJIMIHICTPATUBHO-IIPABOBI BIIHOCWUHH 3 TPOTH/IIi KOPYIIIIIT

TA IX OCOBJIUBOCTI

Auorauisi. Mema cmammi 11051sira€ y TOMY, 1100 BUBHAYUTH CYTHICTb aJMiHICTPATUBHO-IIPABOBUX
BiIHOCKH 3 IPOTHIiT KOPYIIIIil Ta PO3KPUTH iX 0co6IMBOCTI. Pesyavmamu. Y ctaTTi BU3HAYEHO, 110 a/(Mi-
HiCTPAaTHBHO-TIPABOBI BiTHOCHHY 3 IPOTH/Iil KOPYTIIiI - T1e BPETyIbOBAHIIT HOPMAaMHU aJIMiHiCTPATUBHOTO
[paBa KOMILIEKC IyOiYHO-BIAHNX, TEPEBAKHO BUKOHABYO-PO3MOPSIUNX, KOHTPOJIHLHO-HATJISOBUX
Ta OXOPOHHWMX B3aEMO3B’SI3KiB, 110 BUHMKAIOTH MiK cyG’ekTamMu 1y0G ivmoi agMinicTpariii, cremniaabo
YIOBHOBAKCHUMHI aHTHKOPYIIIHHIMI OPraHaMi, IHITUMU HOCIAIME MyGJIIYHIX OBHOBAKEHbD, 3 OJIHO-
ro 6OKy, Ta 1yGaiuHIME CITYKOOBISIME, TIOCATOBUMU 0COOaMU, (DI3UYHUME 1| OPUANYHUMU 0COOAMHU -
3 IHIIIOTO, ¥ 3B’A3KY i3 3amo6iranHsaM, BUABICHHIM, (DIKCAI€I0 Ta TPABOBMM pearyBaHHsAM Ha KOPYIIiiiHi
Ta MOB’sI3aHi 3 KOPYIIIi€ mpaBonopyuieHns. Taki paBoBiAHOCKHKE 00YMOBJIEH] HACTAHHSIM CIIEIiaJIbHO
BU3HAYEHNX IOPUANYHUX (HaKTiB (KOPYMIiiiHI pu3nku, KOHIIKT iHTEPECiB, TTOPYIIEHHS aHTUKOPYITIiii-
HUX 0OMeKeHb, MOJAHHSI Ta ePeBipKa JAeKJIapalliil, iHiioBaHHsI TPOBA/KEHD TOIIO), XaPAKTePU3YIOThCSI
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[PABOBOIO HEPIBHICTIO CTOPIH Ta MOKJIMBICTIO OHOCTOPOHHBOT BJIAHOI iHIIIaTHBH, CIIPsIMOBaHi Ha 3a6€3-
eyeHHst 100pOYeCcHOCTI myOaiuHOT C/1yKGH, IPO30POCTI i MABBITHOCTI yIIPABIIHCHKOT AiSIBHOCTI, 3aXKC-
Ty 1IpaB i cBOGO/ JIOJUHY Ta IPOMA/SIHIHA, @ TAKOK HA BiJIHOBJIEHHSI TIOPYIIEHOTO I1yOIiYHOrO iHTEpecy
IJISIXOM 3aCTOCYBAHHSI KOMILIEKCY [PEBEHTUBHUX, 0OMEKYBAIbHUX, KOHTPOJIbBHUX, IPUMYCOBHX 1 Bil-
TOBIJIAJTBHUX 3aXO/IiB, 10 Y3TO/KYIOThCS 3 HAIIOHAJILHUMK Ta €BPONEHCHKUMU CTaHIaPTAMU MTPOTH/I
KOpYIIIii. 3'5COBAHO, 1110 aJMiHICTPATUBHO-IIPABOBI BIJHOCHHY MAIOTh MyOJIYHO-BIAHUIA, iepapXiuHuii
Ta MiATOPSIIKOBAHUI XapaKTep, MO BUABISIEThCS Y TPABOBill HEPIBHOCTI CTOPiH, OZIHOCTOPOHHIN iHilia-
THBI BUHUKHEHHST Ta MOKJIMBOCTI peastizartii mpuMycy 3 60Ky fepskaBH sIK TapaHTa 3aKOHHOCTI. BoHouac
BOHM BUCTYNAIOTh He Jiniie (OpMOI0 peasisallii aep:kaBHOi BOJI, a It IPaBOBUM MeXaHi3MOM rapMOHi3a-
Iii iHTepeciB fepsKaBy Ta CYCIIbCTBA, 3a6e3MeUyI0UN Y3rouKeHe (GYHKIOHYBaHHS CHCTEMH TyOJiYHOTO
VTIPaBJIiHHS 1 TIPaBOBe BTLIEHHS MPUHIINIIB 3aKOHHOCTI, TTPOTIOPINIHHOCTI, BIAMOBIAATBHOCTI Ta BepXo-
BeHcTBa npasa. Came yepes NpuaMy a/IMiHICTPATHBHO-TIPABOBUX Bi/[HOCHH BUSBJISETbCS PEATbHUI 3MICT
a/IMIHICTPaTHBHOTO MpaBa sIK PEryJsATopa IyOJiYHO-BIAAHOI AIsIBHOCTI, 110 3abe3ledyye opraHisariii-
HO-TIPABOBY CTaOlIbHICTD JepKaBy Ta e(heKTUBHICTD ii yIpaBIiHCHKUX iHCTUTYTIB. Bucnosxu. Y crarti
cOpPMOBAHO, 110 OCHOBHUMU OCOOJIUBOCTAME aMIHICTPaTHMBHO-TIPABOBUX BiHOCUH 3 MPOTH/II KOPYI-
1ii €: 1) cremniaabHo-aHTHKOPYTIiHa HOPMaTHBHA JeTepMiHOBaHiCTD; 2) my6JiaHO-BIaHIIT Ta 6araTo-
piBHeBUH cy0'eKTHUI CKJaf; 3) IPEeBEHTUBHO-CAHKIIIliHA (DYHKIIOHAIBHA CIIPSIMOBAHICTh; 4) TigBulIe-
Ha mpoteypHa GopMasTi3oBanicTb i KOHTPOJILHO-HATSIIOBUI XapaKkTep; 5) MepeBasKaHHs M03aCyT0BIUX
opm peaurizartii mpr TapaHTOBAaHOMY CY/I0OBOMY KOHTPOJT.

KuouoBi ciioBa: ajiMiHiCTPaTHBHO-TIPABOBI BiZIHOCUHM, /IMiHICTPATUBHO-IIPABOBI IHCTPYMEHTH, B3a-
€MOJIisl, TPOMAZICHKIUIT KOHTPOJIb, KOOPAMHAILLIA, KOPYIIIist, MiZKHaPOIHE CIiBPOOITHUIITBO, PaBOBa 010~
Mora, IpaBoBe 3a6e3MedeH s, IPABOOXOPOHHI OPTraHu, IPOTHIst KOpyIIiil, cyd'exTi.
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THE LEGAL STATUS OF THE SECURITY SERVICE
OF UKRAINE IN THE CONTEXT

OF COUNTERINTELLIGENCE ACTIVITIES

IN CONTEMPORARY CONDITIONS

Abstract. Purpose. The purpose of the article is to determine the legal status of the Security Service
of Ukraine, in particular with regard to the implementation of counterintelligence activities, as well as
to define its role and place within the system of public authorities under current conditions. Results.
The article provides a comprehensive analysis of the legal status of the Security Service of Ukraine as
aspecial state body authorized to conduct counterintelligence activities in the context of modern security
challenges. The legal status of the Security Service of Ukraine is considered as a systemic set of normatively
defined tasks, functions, powers, and duties enshrined in national legislation, the implementation
of which is aimed at ensuring state and national security, protecting the constitutional order, sovereignty,
and territorial integrity of Ukraine. It is substantiated that the legal status of the Security Service
of Ukraine determines the specificity of its organizational and legal nature and defines the special
character of counterintelligence activities, which include the collection, analysis, generalization, and use
of information, as well as counteraction to intelligence and subversive activities of foreign special services,
terrorist and other threats to national security. The article identifies key features characterizing the special
legal status of the Security Service of Ukraine in the field of counterintelligence activities, in particular its
affiliation with special bodies endowed with law enforcement functions, the exercise of activities strictly
within the limits of the law and accountability to public authorities, as well as the possession of special
powers necessary to fulfill the tasks assigned to it in the field of state security. Conclusions. Emphasis
is placed on the preventive and protective nature of the counterintelligence activities of the Security
Service of Ukraine aimed at preventing, detecting, and suppressing unlawful encroachments on state
sovereignty, the constitutional order, defense capability, and other vital interests of the state, and it is
concluded that there is a need for further improvement of the regulatory framework governing the legal
status of the Security Service of Ukraine, taking into account the transformation of threats to national
security and the contemporary conditions of functioning of the security and defense sector.

Key words: state security, threats, counterintelligence activities, national security, legal status, special
body, special powers, terrorism.

1. Introduction

The study of the essence and specific fea-
tures of the legal status of the bodies of the Secu-
rity Service of Ukraine (hereinafter — the SSU)
is of fundamental importance, as it allows, on
the one hand, at the level of scientific and the-
oretical generalizations, a more comprehensive
examination of the peculiarities of their struc-
ture and functioning, and, on the other hand,
the proposal of such a model for enshrining
the legal status of the SSU bodies in regula-
tory legal acts that would ensure the highest
efficiency of their activities. A clear definition
of all elements of legal status also contrib-
utes to strengthening legality and discipline
in the functioning of the state mechanism in
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general and the bodies of the SSU in particular
(Ponomarov, 2012).

The issue of the legal status of the Secu-
rity Service of Ukraine has repeatedly been
the subject of scientific analysis in the works
of domestic scholars. In particular, certain
aspects of the organizational and legal founda-
tions of the SSU’s activities, its place within
the system of public authorities, and the specif-
ics of the exercise of its powers were studied by
R.E Baranetskyi, O.V. Brusakova, Yu.V. Harust,
O.V. Hridin, O.Ye. Kahlynskyi, M.M. Karpenko,
Ye.V. Kobko, A.V. Kumeiko, V.S. Stepanovskyi,
M.M. Shvaika, and other researchers. These
works formulated theoretical approaches to
understanding the legal status of the SSU, ana-
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lyzed its normative consolidation, and outlined
problematic issues of legal regulation of the Ser-
vice's activities.

A significant contribution to the develop-
ment of this issue was made by representatives
of the departmental scientific school, whose
works examined the legal status of the Security
Service of Ukraine through the prism of tasks
related to ensuring state security and con-
ducting counterintelligence activities. Such
researchers include O.P. Yermenchuk, S.I. Kon-
dratov, A.V. Nosach, D.M. Pavlov, O.S. Peliukh,
P.P. Pidiukov, S.S. Telenyk, O.M. Yurchenko,
and others. Their scientific achievements con-
tributed to a deeper understanding of the spe-
cifics of the legal position of the SSU, the deter-
mination of the content of its special powers,
and the identification of directions for improv-
ing the legal support of state security bodies.

At the same time, an analysis of scien-
tific sources indicates that, under conditions
of transformation of the security environment,
complication of political, economic, and social
processes, as well as the constant growth
of threats to the national security of Ukraine,
particularly in the context of the armed aggres-
sion of the Russian Federation, certain aspects
of the legal status of the Security Service
of Ukraine remain debatable. This primar-
ily concerns the determination of the content
and limits of the counterintelligence compo-
nent of its activities, as well as the adaptation
of the legal framework for the functioning
of the SSU to new challenges and threats. In this
regard, further scientific research into this issue
is objectively necessary, relevant, and of signifi-
cant theoretical and practical importance.

Based on the analysis of general and special
legislation, scholarly positions, and the practi-
cal activities of relevant actors within the state
system, the article aims to determine the legal
status of the Security Service of Ukraine, in par-
ticular with regard to the conduct of counterin-
telligence activities, as well as its role and place
within the system of public authorities under
current conditions.

2.The Security Service of Ukraine as
a Structural Element of the System of State
Security Bodies

The system of state security should func-
tion as an integrated complex of public author-
ities that closely interact both with each other
and with other state bodies and various public
organizations, including those that implement
state tasks of an information-analytical, scien-
tific, social, socio-political, and other nature.
Such a system should, first, promptly iden-
tify and forecast threats to nationwide inter-
ests, including crisis and other negative trends
and processes (of political, social, technogenic,

and other origin), as well as purposeful actions
of external and internal origin (that is, certain
encroachments on public goods) capable of harm-
ing the interests of the state and individual cit-
izens. Second, it should ensure the implementa-
tion of measures aimed at preventing, localizing,
or neutralizing potential and real threats to
the country and society, as well as facilitate
the adoption of necessary legislative, admin-
istrative, economic, informational, and other
decisions intended to safeguard national inter-
ests. Third, it should directly counter threats
to the security of the state and their carriers
(sources), using the full available range of mil-
itary, operational-search, criminal-procedural,
emergency-rescue,  technical-organizational,
and other means of influence.

In addition, the Security Service of Ukraine,
as a distinct structural element of the sys-
tem of state security bodies, should function
as a special service that meets the standards
of a civilized European state, is prepared for
reform, and is open to oversight, including by
civil society organizations, when democratic
civilian control over the activities of the Secu-
rity Service of Ukraine becomes permanent,
systemic, and effective (Kumeiko, 2016).

The powers of the Service are undergoing
transformation both in view of reform processes
aimed at building a national special service
modeled on those of states with developed dem-
ocratic traditions and in light of present-day
realities, which place on the agenda the need
to address new tasks in the field of national
security. The practical aspects of the Service’s
activities, including the emergence of new areas
of operation, require appropriate correlation
and a solid legal framework to ensure their effec-
tive implementation.

The legal status of the Security Service
of Ukraine as a subject of public authority is cur-
rently enshrined not only in the Law of Ukraine
“On the Security Service of Ukraine”, which
constitutes a special legislative act regulating its
activities (defining its foundations, principles,
system and organization, personnel structure,
powers of bodies and officers, as well as the sys-
tem of control and supervision over the Ser-
vice’s activities), but also in a number of other
legislative acts that establish the legal bases for
the Service’s activities in relevant areas within
the scope of powers defined by such acts.

The rights of the bodies and officers
of the Security Service of Ukraine, granted
to them for the fulfillment of their assigned
duties in accordance with the provisions
of the Law of Ukraine “On the Security Ser-
vice of Ukraine”, are set out in Article 25
of the Law (Law of Ukraine On the Security Ser-
vice of Ukraine, 1992).
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Other legislative acts that determine
the legal status of the bodies and officers
of the Security Service of Ukraine include
the following:

— Law of Ukraine “On National Security
of Ukraine” — establishes the legal founda-
tions and principles of state policy in the fields
of national security and defense and defines
the role and place of the Security Service
of Ukraine within these fields. Pursuant to
Article 19 of this Law, the Security Service
of Ukraine is a state body of special purpose
with law enforcement functions that ensures
state security in the following areas: 1) coun-
teraction to intelligence and subversive activ-
ities against Ukraine; 2) combating terrorism;
3) counterintelligence protection of state sov-
ereignty, the constitutional order and territo-
rial integrity, defense and scientific-technical
potential, cybersecurity, information security
of the state, and critical infrastructure facilities;
4) protection of state secrets (Law of Ukraine
On National Security of Ukraine, 2018).

— Law of Ukraine “On Counterintelligence
Activities” — defines the status of the Security
Service of Ukraine as a “specially authorized
state authority in the field of counterintelligence
activities” (Article 5), specifies the grounds
for conducting such activities, outlines their
basic principles, functions, and powers, as well
as the social and legal guarantees of the Ser-
vice’s officers engaged in counterintelligence.
The Law provides that, in accordance with
Part 2 of Article 7, the bodies, units, and officers
of the Security Service of Ukraine, for the pur-
pose of fulfilling the tasks defined by the Law
and subject to the existence of the grounds pro-
vided for in Paragraph 1 of Article 6 thereof, are
vested with the relevant rights (Law of Ukraine
On Counterintelligence Activities, 2002).

— Law of Ukraine “On Operational
and Investigative Activities” — includes
the Security Service of Ukraine among
the bodies authorized to carry out operational
and investigative activities and, in accordance
with Article 6, defines the grounds for con-
ducting such activities. Article 8 of the Law
establishes the list of rights of operational units
engaged in operational and investigative activi-
ties (Law of Ukraine On Operational and Inves-
tigative Activities, 1992).

— Law of Ukraine “On Combating Ter-
rorism” — designates the Security Service
of Ukraine as the main body in the nation-
wide system for combating terrorist activ-
ity (Article 4), details its powers in this area
(Article 5), defines the grounds, conditions,
and other aspects of conducting anti-terror-
ist operations (Chapter IIT), and establishes
the principles of international cooperation
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in combating terrorism (Chapter VII) (Law
of Ukraine On Combating Terrorism, 2003).

— Law of Ukraine “On State
Secrets” defines the Security Service
of Ukraine as a specially authorized state
body in the field of protection of state secrets
(Article 5) and in the formation of the Code
of Information Constituting State Secrets
(Article 12); regulates the procedure for activ-
ities related to state secrets, secrecy regimes,
and authorizes the Service to exercise control
over the state of protection of state secrets in all
public authorities (Article 37) (Law of Ukraine
On State Secrets, 1994).

In general, it should be noted that the legal
status of the Security Service of Ukraine is,
to a greater or lesser extent, reflected in
a significant number of legislative acts, which is
explained by the multifaceted nature of the tasks
in the performance of which the Service is
involved, including those related to the con-
duct of the full-scale Russian-Ukrainian war
and the introduction of the legal regime of mar-
tial law in the country.

It should also be taken into account that,
given the specific nature of the activities of a spe-
cial service, a significant number of legal acts
regulating the activities of the Security Service
of Ukraine are classified and are not made pub-
licly available, as noted by V.S. Stepanovskyi
(Stepanovskyi, 2023).

In accordance with current legislation,
the Security Service of Ukraine is a state body
of special purpose with law enforcement func-
tions that ensures the state security of Ukraine
and is subordinated to the President of Ukraine.
Within the limits of its statutory competence,
the Security Service of Ukraine is entrusted
with the protection of state sovereignty, the con-
stitutional order, territorial integrity, scientif-
ic-technical and defense potential of Ukraine,
lawful interests of the state, and the rights of cit-
izens from intelligence and subversive activities
of foreign special services, encroachments by
individual organizations, groups, and persons, as
well as ensuring the protection of state secrets.
The tasks of the Security Service of Ukraine
also include the prevention, detection, sup-
pression, and investigation of criminal offenses
against peace and security of mankind, terror-
ism, and other unlawful acts that directly pose
a threat to the vital interests of Ukraine (Law
of Ukraine On the Security Service of Ukraine,
1992).

In essence, as noted above, the Security Ser-
vice of Ukraine is a subject of ensuring national
security, which is correspondingly determined
and guaranteed by its legal status.

3. Specific Features of the Legal Status
of the Security Service of Ukraine
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M.M. Karpenko defines the administrative
and legal status of the bodies of the Security Ser-
vice of Ukraine as a set of areas of competence,
powers (rights and duties), guarantees of activ-
ity, and responsibility enshrined in the current
legislation of Ukraine, which enable them to act
as participants in administrative and legal rela-
tions in the field of ensuring the state security
of Ukraine. The structure of the administra-
tive and legal status of the bodies of the Secu-
rity Service of Ukraine consists of target-ori-
ented, organizational, and competence-based
blocks (elements). It also includes guarantees
of the activities of the bodies of the Secu-
rity Service of Ukraine, as well as the liability
of their personnel (Karpenko, 2014).

The first element comprises the legally
enshrined purpose of establishment and tasks
of the body. The second element includes
the regulatory framework governing the organ-
ization of activities of the bodies of the Secu-
rity Service of Ukraine, their internal struc-
ture, personnel composition, subordination,
and related issues. The third element consists
of a set of authoritative powers with respect
to specific areas of competence of the Secu-
rity Service of Ukraine. The rights and duties
of the bodies of the Security Service of Ukraine,
as defined by current legislation, are exercised
by them within administrative and legal rela-
tions of a law enforcement nature.

Within such relations, the bodies of the Secu-
rity Service of Ukraine act as representatives
of the state and on its behalf, for which purpose
they are vested with special authoritative pow-
ers enabling them to exert influence on non-sub-
ordinate entities. The activities of the bodies
of the Security Service of Ukraine are expressed,
inter alia, in such a form of administrative activ-
ity as the issuance of normative and individual
administrative acts. Their personnel are enti-
tled to apply administrative preventive meas-
ures, general and special measures of adminis-
trative restraint, as well as measures to ensure
proceedings in cases of administrative offenses.
While performing their official duties, employ-
ees of the Security Service of Ukraine act as
representatives of public authority, operate on
behalf of the state, and are under its protection.
The inviolability of their person, as well as their
honor and dignity, is protected by the current
legislation of Ukraine (Karpenko, 2014).

AV. Kumeiko considers the administra-
tive and legal status of the Security Service
of Ukraine as a subject of combating crime to be
a set of tasks, powers, and functions enshrined
in the norms of administrative law, with which
this body is endowed in accordance with
a defined scope of administrative legal personal-
ity in the relevant sphere, and for the improper

performance of which the Service bears legal
responsibility established by current national
legislation. The scholar identifies the main fea-
tures that were characteristic of the Security
Service of Ukraine when it functioned as a law
enforcement body of special purpose, namely:
the existence of a special legal status; diversity
of specific forms and methods of activity; polar-
ity of principles of official activity; the extreme
nature of practical work; procedural independ-
ence; the possibility of cooperation with foreign
intelligence and security services; and the exist-
ence of special competence to restrict human
and civil rights and freedoms (Kumeiko, 2016).

Thus, the legal status of the Security
Service of Ukraine should be understood
as a complex of legal provisions that define,
within the framework of national legislation,
its functions, powers, and duties, the imple-
mentation of which in practical activities must
ensure an appropriate level of national secu-
rity and the effective performance of counter-
intelligence tasks. The legal status determines
the specific aspects of the activities of the Secu-
rity Service of Ukraine, including the collec-
tion, analysis, and processing of information, as
well as the protection of constitutional values
and the sovereignty of the state.

With regard to the legal status of the Secu-
rity Service of Ukraine in the context of coun-
terintelligence activities, pursuant to the Law
of Ukraine “On Counterintelligence Activi-
ties”, it is, as noted earlier, an authorized state
authority in the field of counterintelligence
activities (Law of Ukraine On Counterintelli-
gence Activities, 2002).

The functionsofthe bodies, units, and officers
of the Security Service of Ukraine engaged in
counterintelligence activities are determined by
the Law of Ukraine “On the Security Service
of Ukraine” (Law of Ukraine On the Security
Service of Ukraine, 1992).

For the purpose of fulfilling the tasks defined
by law in the course of counterintelligence activ-
ities, the bodies, units, and officers of the Security
Service of Ukraine are entitled to:

1. conduct counterintelligence searches
and operational and investigative measures
using operational and operational-technical
forces and means, interview persons with their
consent, and use their voluntary assistance;

2. identify, record, and document, overtly
and covertly, intelligence, terrorist, and other
encroachments on the state security of Ukraine,
maintain operational records thereof, and con-
duct visual surveillance in public places using
photo, film, and video recording, optical
and radio devices, and other technical means;

3. conduct counterintelligence operations
and relevant operational and operational-tech-
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nical measures aimed at preventing, timely
detecting, and suppressing intelligence and sub-
versive, terrorist, and other unlawful activities
detrimental to the state security of Ukraine;

4. maintain overt and covert full-time
and non-staff personnel, establish enterprises,
institutions, and organizations for the purpose
of conspiracy, and use documents concealing
the identity or departmental affiliation of per-
sonnel, premises, and vehicles of bodies and units
engaged in counterintelligence activities;

5. request, collect, and study, where legally
prescribed grounds exist, documents and infor-
mation characterizing the activities of enter-
prises, institutions, and organizations, as well as
the lifestyle of individuals, sources and amounts
of their income, in order to prevent and sup-
press intelligence, terrorist, and other unlawful
encroachments on the state security of Ukraine;

6. exclusively for the purpose of preventing,
timely detecting, and suppressing intelligence,
terrorist, and other encroachments on the state
security of Ukraine, obtain information in
the interests of counterintelligence on the basis
of an appropriate counterintelligence case;

7. detain persons and hold them in specially
designated places for this purpose;

8. exclusively for the purpose of suppress-
ing intelligence, terrorist, and other unlawful
encroachments on the state security of Ukraine,
as well as when pursuing persons suspected
of such activities, freely enter and remain at any
time on the territory and premises of state
authorities and their structural subdivisions,
local self-government bodies, enterprises, insti-
tutions, and organizations regardless of owner-
ship form, and enter guarded military facilities
in accordance with the established procedure;

9. remain, in coordination with the heads
of state border protection bodies of the State
Border Guard Service of Ukraine, for the pur-
pose of implementing counterintelligence meas-
ures within the border strip, controlled border
area, at border crossing points, and in the terri-
torial sea of Ukraine;

10. in urgent cases during the conduct
of counterintelligence measures, freely use com-
munication facilities belonging to enterprises,
institutions, and organizations, and commu-
nication facilities belonging to citizens—with
their consent—with subsequent reimbursement
of expenses upon their request;

11. in the interests of ensuring state secu-
rity and fulfilling counterintelligence tasks,
organize, coordinate, and conduct scientific
and scientific-technical research, establish rel-
evant scientific institutions and interagency
coordination and advisory bodies in accordance
with the procedure established by the legisla-
tion of Ukraine;
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12. store, carry, apply, and use weapons
and special means, apply measures of physical
coercion in accordance with the laws of Ukraine
and other legislative acts, and transport weap-
ons and special means on all types of transport;

13. exercise the rights provided for by
the laws of Ukraine “On the Security Service
of Ukraine”, “On State Secrets”, and other laws
of Ukraine (Law of Ukraine On Counterintelli-
gence Activities, 2002).

The organization and  coordination
of counterintelligence activities are entrusted
to the Central Directorate of the Security Ser-
vice of Ukraine. The procedure for organizing
and carrying out counterintelligence activities
is determined by the laws of Ukraine and norma-
tive legal acts of the Security Service of Ukraine
adopted pursuant thereto, and, in cases pro-
vided for by law, by interagency normative legal
acts. The Security Service of Ukraine reports on
the results of counterintelligence activities to
the President of Ukraine and informs the Verk-
hovna Rada of Ukraine.

Employees of the bodies and units
of the Security Service of Ukraine engaged in
counterintelligence activities are covered by
the social and legal guarantees established by
the Law of Ukraine “On the Security Ser-
vice of Ukraine” and the Law of Ukraine “On
the Social and Legal Protection of Service-
men and Members of Their Families”, as well
as other laws of Ukraine (Ponomarov, 2012).

4. Conclusions

Based on the conducted analysis of theoret-
ical conclusions of domestic scholars, includ-
ing representatives of the departmental scien-
tific school of the Security Service of Ukraine,
the provisions and norms of current legislation,
and the content of subordinate normative legal
acts regulating certain aspects of the activities
of the special service bodies, it can be stated that
the special legal status of the Security Service
of Ukraine, in addition to the main legislative
acts, is reflected to some extent in a significant
number of normative legal acts. This is explained
by the diversity of tasks assigned to the bodies,
units, and individual employees of the domestic
special service.

The significant number of legislative
acts determining the legal status and regu-
lating the activities of the Security Service
of Ukraine indicates, in fact, the blanket nature
of the Law of Ukraine “On the Security Ser-
vice of Ukraine.”

Summarizing the above, it can be concluded
that the legal status of the Security Service
of Ukraine as a “specially authorized state
authority in the field of counterintelligence
activities” is characterized by the following
factors:
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— The Security Service of Ukraine is a spe-
cial body with law enforcement functions;

— The Service conducts its overall activ-
ities, including counterintelligence activi-
ties as an integral component, strictly within
the framework of current legislation and within
the powers and competencies defined therein;

— The Security Service of Ukraine is
accountable to the state authorities of Ukraine;

— To successfully accomplish the tasks
assigned to it, the Service is endowed with spe-
cial powers necessary to ensure the state secu-
rity of Ukraine in the field of counterintelli-
gence activities;

— It is a specially authorized body in
the field of counterintelligence activities aimed
at preventing, detecting, and suppressing
unlawful actions that may harm the state sov-
ereignty of Ukraine, lead to violations of its
territorial integrity and inviolability of state
borders, undermine the constitutional order,
and threaten the foundations of national secu-
rity and defense.
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ITPABOBUI1 CTATYC CJIYKBU BE3IIEKU VKPATHH B ACITEKTI
KOHTPPO3BIAYBAJbHOI AIAJIBHOCTI B YMOBAX CbOTOJIEHHA

Awuorauisi. Mema cmammi nosisitae y BusHadenHi mpaBosoro crarycy CiyskGu Gesnekn YKpaini,

HOI BTN B HUHINIHIX yMoBax. Pe3yavmamu. Y crarti 3/1ificHeHO KOMIIJIEKCHWIT aHAJi3 TIPABOBOTO CTa-
tycy Curyk6u Gesniekn YKpaiHu sIK CIIELialibHOTO AePKABHOTO OPraHy, YIOBHOBAKEHOTO Ha 3iHCHEHHS
KOHTPPO3BILYBAJIbHOI AisLIBHOCTI B YMOBaX CydyacHUX 6e3MeKoBrX BUKIMKIB. [IpaBoBuii cratyc Ciry:xbu
Gesrnexy YKpaiHu POSIJISIAEThCS SIK CUCTEMHA CYKYITHICTh HOPMATUBHO BU3HAYEHUX 3aBlaHb, (DYHKILIH,
[OBHOBAKEHb 1 000B’SI3KIB, 3aKPIIUICHUX Y HAIIOHAIBHOMY 3aKOHOJABCTBI, peasizallis IKUX CIpPSIMOBa-
Ha Ha 3a0e3MeyeHHs JepKaBHOI Ta HalliOHaIbHOI Ge3MeKH, 3aXUCT KOHCTUTYIIIHOTO JIajLy, CyBepeHiTeTy
it TepuTopianbHoi wiicHocTi Ykpainu. O6rpyHTOBaHO, 110 paBosuii cratyce Coyx0u Gesneku YKpaiHu
3ymMoBIIoe crerudiky il opraHisailiHo-1paBoBOI MPUPOAY Ta BU3HAYAE OCOOJIMBUIL XapaKTep KOHTP-
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PO3BIZYBATBHOL SIBHOCTI, SIKa BKJTI0YAE 30ip, aHasIi3, y3araJbHEeHHSA i BUKOPHCTaHHs iHdopMaltii, mpo-
THIIIO PO3BIAYBATLHO-TIIPUBHIN TisTBHOCTI IHO3EMHUX CTEIATBHUX CIY/KO, TEPOPUCTIIHIM Ta IHITAM
3arpo3aM Hal[lOHaJIbHIN Oe3mell. Y cTaTTi BHOKPEMJIEHO KJIHOUOBI O3HAKH, 1110 XaPAKTEPU3YIOTh 0C00JIHU-
Buit pasosuil craryc Corysx6u Gesneku Ykpaitn y cdepi KOHTPPO3BIAyBaIbHOI JisIBHOCTI, 30KpeMa il
HaJIe’KHICTB /IO CTIeTiaTbHIX OPTaHiB 3 TIPABOOXOPOHHUMH (DYHKITISIMU, 3/TI1ICHEHHS /IiSITTBHOCTI BUKJIIOTHO
B Me’KaX 3aKOHY Ta Mi/I3BITHA OpPraHaM JIePsKaBHOI BJIA/IM, & TAKOK HASBHICTD CIIEIiabHIX TOBHOBAYKEHD,
HeoOXiTHUX [/ BAKOHAHHS MOKJIaIeHNX Ha Hel 3aBaatb y cepi gepskasHoi Gesmnexn. Buchosxu. Axien-
TOBAHO yBary Ha IPEBEHTUBHOMY Ta 3aXMCHOMY XapakTepi KOHTPpO3BiayBasbHOI AisiibHOCTI CoryxOu
Gestieky YKpaiHu, CIPSIMOBAHOI Ha 3a100iraHHs1, BUSIBJICHHSI i IPUIIMHEHHS IPOTUIIPABHUX TIOCSATaHb HA
JePKaBHUN CyBepeHiTeT, KOHCTUTYIIHHUI J1aj, 000pOHO3AaTHICTD Ta iHIM JKUTTEBO BasKJIMBI iHTEpECH
nepskau. 3po06JeHO BUCHOBOK TIPO HEOOXIHICT TIOAAJIBIIONO YAOCKOHAJIEHHST HOPMATUBHO-IIPABOBOTO
peryJitoBatHs 11paBoBoro crarycy Ciysx6u Gesniekn Ykpainu 3 ypaxyBaHHsM TpaHchopMallii 3arpos Haiti-
OHAJIBbHIN Ge3Melti Ta CyJacHnX yMOB (OYHKIIOHYBaHHsI CeKTOPY Ge3neku i 060poHH.

Kiouosi ciioBa: epxasHa Geslieka, 3arpo3u, KOHTPPO3BILyBaibHa AisIbHICTh, HalliOHAIbHA (e3re-
Ka, IIpaBOBUII CTAaTyC, ClelialbHUi OpraH, clielliaibHi IOBHOBa)KEHHSI, TEPOPU3M.
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THE CONCEPT AND ESSENCE OF ADMINISTRATIVE
AND LEGAL INSTRUMENTS FOR ENSURING
ENVIRONMENTAL SAFETY

Abstract. Purpose. The purpose of this article is to define and reveal the essence of administrative
and legal instruments for ensuring environmental safety. Results. Based on an analysis of scholarly
views, the article discloses general theoretical approaches to defining the notions of “instrument,”
“legal instrument,” and “administrative and legal instrument.” It outlines the key features inherent to
administrative and legal instruments in general, as well as within the sphere of environmental safety.
Conclusions. 1t is concluded that the essential characteristics of administrative and legal instruments
include: the practical expression of the activities of public administration entities—namely, bodies of state
power and local self-government. These include the forms, measures, means, and methods employed
by authorized officials to implement their assigned tasks and functions, and to ensure regulation
and coordination of particular spheres of public activity. Such instruments are marked by a high degree
of formalization, since the types and procedures for their application are defined by legislation for
each specific area of public life. Consequently, they may have a unique but relatively stable set, as any
transformations in their content or scope occur exclusively through amendments to normative acts. These
instruments also presuppose the imperative establishment of the powers (subjective rights and duties)
of the actors applying them, who may not act at their own discretion, as this would constitute a violation
of Ukrainian law. It is noteworthy that most instruments provide extensive opportunities to affect human
rights and freedoms; however, excessive discretion creates risks of bureaucratic arbitrariness, corruption,
and other abuses. The instruments within each specific sphere of public legal relations are applied directly
by the public administration entities legally empowered to do so, in accordance with their competence
and authority established by Ukrainian legislation. The use of administrative and legal instruments is
always aimed at achieving a concrete, predetermined result expressed in the attainment of objectives
related to influencing public legal relations in a particular sphere. Therefore, administrative and legal
instruments for ensuring environmental safety should be understood as a set of legislatively defined
and regulated forms, measures, means, and methods of a public-authoritative nature that are applied by
specially authorized entities to minimize—and, if possible, completely eliminate—risks that cause or may
cause harm to the natural environment or pose an actual danger to human life and health.

Key words: instruments, legal instruments, administrative and legal instruments, instruments for
ensuring environmental safety, environmental safety.

1. Introduction spheres of social relations have been examined

An important aspect of the real, practical
operation of any sectoral mechanism of legal regu-
lation is its instrumental component. It is through
this component that authorized actors influence
public legal relations and the behavior of partici-
pants within a particular sphere of public life. In
administrative law, this function is performed by
a set of special administrative and legal instru-
ments. This is a broad category that encompasses
a wide range of regulatory levers of a public-ad-
ministrative nature. It is through a specific group
of administrative and legal instruments that envi-
ronmental safety is ensured in our state.

The content of administrative and legal
instruments and their impact on different

© A. Kabysh, 2024

in the works of such scholars as V.V. Halunko,
L.V. Zinych, 1.V. Kovbasa, S.V. Mazurenko,
R.S. Melnyk, L.V. Paterylo, V.L. Fedorenko,
among others. Despite extensive coverage in
theoretical legal sources, the issue of adminis-
trative and legal instruments has a high degree
of individualization, and its content depends
on the sphere of practical application. Conse-
quently, an analysis of this category specifically
in the context of ensuring environmental safety
has not yet been sufficiently carried out.

Therefore, the aim of this article is to
define and reveal the essence of administrative
and legal instruments for ensuring environmen-
tal safety.
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2. Principles and Specific Features
of Interpreting the Concept of “Instrument”

Etymologically, the term instrument is most
often understood as a particular tool oraset of tools
used to perform a certain type of work, process,
activity, or operation (Ivchenko, 2002). In the con-
text of management, as T.O. Karabin notes, instru-
ments are the means employed by a management
entity to implement the goals, tasks, and func-
tions of managerial activity. They constitute one
of the essential components of the substantive
content of the managerial activities of enterprises,
institutions, organizations, including public
authorities (Karabin, 2007).

In law, according to I.V. Paterylo, an instru-
ment represents an arsenal—the entire spec-
trum—of legal phenomena of various levels that
are applied to regulate public legal relations
and influence the behavior of their partici-
pants (Paterylo, 2006). A broader position is
expressed by O.V. Onufriienko and PM. Hume-
niuk, who argue that instruments in law are,
first, the means of legal regulation of public
legal relations through which such relations
and the behavior of their participants are
ordered and structured; and second, substan-
tial and institutional legal phenomena aimed
at achieving socially useful objectives (Hume-
niuk, 2000; Onufriienko, 2002). K.O. Kocher-
hina maintains that instruments are static
elements—legal means that are reflected in
various legal norms and provisions and ensure
the accomplishment of the objectives assigned
to legal regulation (Kocherhina, 2005).

While in the general theory of law there is
a certain unity of scholarly thought regarding
the content of legal instruments as expressions
of legal regulation, within administrative sci-
ence their content is predominantly associated
with the activity-oriented dimension of public
institutions. Thus, according to the approach
proposed by O.V. Felyk, administrative and legal
instruments constitute the external expression
of the administrative activity of public adminis-
tration bodies, having a direct impact on social
processes and being used to achieve public
interests, implement state policy, and ensure
public order within the territory of the state.
In addition, the author emphasizes the dynamic
nature of these instruments, as their set may
change depending on the needs of society
and the state during a particular period. This
enables administrative bodies to respond effec-
tively and appropriately to contemporary chal-
lenges such as crises, wars, or other emergencies
(Felyk, 2024).

V.V. Halunko, A.O. Levchuk,
and PV. Dikhtiievskyi underscore that instru-
ments represent the external expression
of groups of administrative actions by public
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administration entities that are homogene-
ous in their nature and legal characteristics,
and are implemented strictly within the scope
of competence defined by law in order to achieve
the desired result for public administration
(Halunko, Dikhtiievskyi, Kuzmenko, 2020).
According to V.V. Khasanova, administrative
and legal instruments consist of the means
and measures by which public bodies organize
and regulate the functioning of certain social
structures, including: registration of property
rights and licensing; the judicial system for
resolving commercial disputes; differentiated
regimes for the use of resources; administrative
liability norms; and so forth (Khasanova, 2009).

3. Administrative and Legal Instruments
of Regulation in Various Sectors

The definition of administrative and legal
instruments is often formulated inseparably
from the objects they are intended to regulate.
For example, I1.V. Ishchenko proposes under-
standing administrative and legal instruments
of the activities of the National Police, as
an entity responsible for implementing the pre-
ventive function, as a set of forms and meth-
ods of police activity regulated by the norms
of administrative law and aimed at ensuring
and implementing the preventive function
of the state in accordance with the main direc-
tions of police activity in the sphere of maintain-
ing public safety and order, as well as protecting
human rights and freedoms (Ishchenko, 2022).

O.V. Barylo defines administrative instru-
ments for combating domestic violence as
specialized mechanisms, norms, and proce-
dures developed for preventing, detecting,
and responding to cases of domestic violence,
which are used by state authorities, social ser-
vices, and other institutions to protect victims,
ensure public order, and establish an effective
system of response to this problem (Barylo,
2020). According to D.V. Krylov, administra-
tive and legal instruments of state regulation
of the economy constitute a system of meas-
ures and means responsible for the regulation
of economic actors, guaranteeing the freedom
to make economic decisions, protecting prop-
erty rights, and ensuring competitive relations,
which is achieved through the establishment
of an appropriate regulatory framework and its
continuous improvement, revision, and imple-
mentation (Krylov, 2023).

Within the sphere of interaction among
security and defence sector actors, administra-
tive and legal instruments were analysed by
A.H. Vakhrov. The scholar defines this cate-
gory as a set of measures and methods used by
authorised state entities, including: rulemaking
(the establishment of rules, procedures, obliga-
tions, etc.); organisational instruments (infor-
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mation collection, preparation of documents,
etc.); supporting instruments (methodological
assistance, technical and material provision,
financing, etc.); and managerial instruments
(incentives, persuasion, supervisory and control
activities, etc.) (Vakhrov, 2023).

M.M. Sirant devoted herresearch to the anal-
ysis of the administrative and legal toolkit for
ensuring environmental safety and established
that its system consists of methods and forms.
Broadly understood, these methods are per-
ceived as techniques or approaches by which
the influence on objects is exercised for the prac-
tical implementation of specific tasks. As for
administrative and legal forms, these are, in her
view, externally expressed actions of authorita-
tive entities carried out within their competence
and producing certain consequences. Methods
of administrative and legal regulation manifest
in practice through administrative and legal
forms, which are conditioned by the content
of the respective methods. A method structures
activity and is manifested within it, yet concep-
tually exists beyond it, preceding the process
of activity that it enables (Sirant, 2020).

4. Conclusions

Thus, the analysis conducted makes it pos-
sible to distinguish the following key character-
istics of the concept of administrative and legal
instruments:

First, they constitute the practical expres-
sion of the activities of public administration
entities, namely state authorities and local
self-government bodies. This refers, in particu-
lar, to the forms, measures, means, and methods
employed by authorised officials through which
they fulfil their assigned tasks and functions
and ensure the regulation and coordination
of specific spheres of social activity.

Second, this toolkit is characterized by
a high degree of formalisation, since the types
and procedures for the use of relevant instru-
ments are defined by legal norms for each par-
ticular sphere of social life. Consequently, their
set may be unique to a specific sector, while
maintaining a stable nature, as any transfor-
mation of their content or scope occurs solely
through amendments to normative acts.

Third, their use presupposes the imperative
establishment of the powers (subjective rights
and obligations) of the entities applying such
instruments. These entities cannot act at their
own discretion, as such conduct would consti-
tute a violation of Ukrainian legislation. It is
important to note that most instruments pro-
vide broad possibilities for influencing human
rights and freedoms; however, excessive dis-
cretion in this context creates negative risks
of official arbitrariness, corruption, and similar
abuses.

Fourth, instruments in each specific sphere
of public legal relations are implemented
directly by the public administration entities
expressly authorised to do so, in accordance
with the competence and powers established for
them by the legislation of Ukraine.

Fifth, the application of administrative
and legal instruments is always aimed at achiev-
ing a clearly defined and concrete result,
expressed in the attainment of specific regu-
latory objectives within a particular sphere
of public legal relations.

Based on the above, administrative and legal
instruments for ensuring environmental safety
may be defined as a set of forms, measures,
means, and methods of a public-authoritative
nature, specified and regulated by the legis-
lation of Ukraine, and applied by specially
authorised entities for the purpose of minimis-
ing and, where possible, fully eliminating risks
that cause or may cause harm to the natural
environment, or present an actual danger to
human life and health.
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HOHATTA TA CYTHICTb AIMIHICTPATUBHO-ITPABOBUX
IHCTPYMEHTIB 3ABE3IIEYEHH{ EKOJIOITYHOI BE3IIEKN

Anxorauisi. Mema cmammi 110715Ta€ Y BUSHAUEHH] TIOHSTTS Ta PO3KPUTTI CYTHOCTI ajMiHiCTpaTHUB-
HO-IIPABOBKX IHCTPYMEHTIB 3abe3ledeHHst eKooriunoi Oestiexu. Pezyavmamu. Y CTarti, CHUPAOYUCH
Ha aHaJIi3 HAYKOBUX TIOTVIA/IB BUCHHX, PO3KPHUTO 3ara/IbHOTECOPETUYHI IiJIXO/N 1010 BU3HAYECHHS HOHATD
«IHCTPYMEHT», <ITPAaBOBHH IHCTPYMEHT» Ta «aJIMiHICTPATUBHO-IIPABOBHH iHCTPyMeHT». HaBeneno kmouoBi
0COGIMBOCTI MpUTaMaHH] aAMiHICTPATUBHO-TIPABOBUM {HCTPYMEHTaM B3arasi, a TAKOK B KOHTEKCTI cepu
3abe31iedents eKoJIOriaHol Ge3rexku. Bucnosku. 3pobiieHo BUCHOBOK, 0 KJIIOYOBIMHU XapaKTePUCTHKAMI
TOHATTST QIMIHICTPATHBHO-TIPABOBKX IHCTPYMEHTIB €: IPAKTUYHE BUPAKEHHsT [sTbHOCTI Cy0'eKTiB mylotiv-
HOTO YIPABJIiHHS, @ CaMe OPraHiB JIeP;KaBHOI BJIAJIN Ta MiCIIEBOTO CAMOBPSI/LYBaHHs1. 30KpeMa, HIeThCst Ipo
opm, 3axoH, 3ac00H Ta CrocoOu YIOBHOBAKEHUX OCI0, 32 JI0IIOMOTOIO SIKMX BOHH PEATi3yIOTh TOKJIa-
JIeHI Ha HUX 3aBaHHs, (DYHKII Ta 3a0e31euy0Th PEryIoBaHHs | KOOPAUHALID MeBHUX cep CyCIIbHOI
JUSITBHOCTI; TAKUI IHCTPYMEHTApIill BifIPI3HAETHCS BUCOKUM CTyIieHeM (DOPMAi3My, OCKIJIbKY PI3HOBUIH
Ta HOPSJIOK BUKOPUCTAHHS Bi/INIOBIIHUX IHCTPYMEHTIB BU3HAYEHI HOPMAMM 3aKOHOZABCTBA /IS KOSKHOI
okpeMoi ccepn cycniabHOTo KUTT. Came depes 11e, BOHU IIJIKOM MOKYTh MaTH YHIKQTbHUN TIEPestiK, aie
IpH 1IbOMY CTabLIbHUIA XapakTep, amke Oyab-saKka TpancdopMallis iX 3MicTy Ta KiIbKOCTI BiOyBaeThest
BUKJIIOYHO Yepe3 BHECEHHS 3MiH Yy HOPMATHBHI aKTH; repefdayaioTh iMIIepaTHBHE BCTAHOBJIEHHS [IOBHO-
BakeHb (Cy0'€KTUBHUX TIpaB Ta 000B’I3KIB) Cy(’€KTiB, 10 BIAMOBIAHI IHCTPYMEHTH BUKOPUCTOBYIOTH, [Tpu
I[bOMY OCTaHHI He MOXKYTD JIiITH Ha BJIACHWIA PO3CY]L, TAK SIK 11¢ BBAKATUMETHCS OPYIIEHHSM 3aKOHO/IAB-
crBa Yipainu. JIomiIbHO 3ayBaKUTH, O OLIBIICTD iHCTPYMEHTIB HAAIOTh MIMPOKI MOKIMBOCTI BIIUBY
Ha TIpaBa Ta cBOOOAM JIOMHH, OJHAK HaJMIpHA CBOOO/IA B IIbOMY MMTAHHI HECE HETATUBHY MEPCIEKTUBY
BUHMKHEHHS CBABI/UIA TT0CAA0BUX 0CI0, KOPYNIIHHNX PU3UKIB i Take iHIe; IHCTPYMEHTH B KOXKHIN OKpeMiit
cdepi CyCriTbHO-MPABOBUX BITHOCHH PEai3yioThCs TPSIMO YITOBHOBAKEHUMI Ha T1e Cy6 eKTaMu yOTiaHo-
TO YTIPABJIiHHS, 10 BiIMOBI/IA€ IX BCTAHOBJIEHIH 3aKOHOABCTBOM YKPAiHN KOMIIETEHIIi] Ta TOBHOBAKEHHSM;
3aCTOCYBAHHS A/IMiHICTPATUBHO-TIPABOBUX 1HCTPYMEHTIB 3aBXK/IU MEPECTIYE 1IJIKOM KOHKPETHUH, BU3HA-
YeHW pe3yJsIbTaT, BUPasKeHWiT B IOCATHEHH] ITiJiell BIJIMBY HA CYCHiJIBHO-TIPABOBI BiIHOCUHY Ti€l Y1 iHIIOI
chepu. OTe, aIMiHICTPATUBHO-TIPABOBI IHCTPYMEHTH 3a0€31eUeHHsT eKOJIOTTUHOT GE3IIEKU — 1€ CYKYIHICTh
BU3HAYEHWX Ta BPETYJIbOBAHKUX 3aKOHOAABCTBOM Ykpainu (opM, 3aXo/1iB, 3ac00iB Ta crocobiB mylJriuHo-
BJIQJIHOTO XapaKTepy, IO 3aCTOCOBYIOThCSI CIIEI[AIBHO YIIOBHOBAKEHUMHU Ha Tie Cy0'€KTaMU 3 METOIO MiHi-
Misarlii Ta, y pasi MOKJIMBOCTI, TIOBHOI JIKBiAIlil PUSHKIB, SIKi 3aBIA0Th Ta/a00 MOKYTh 3aBIATU IIKOAH
HABKOJIUIITHBOMY IIPUPOHOMY CEPELOBUIILY, 200 5K HecTH (paKTUUHY HeGE3IEKy JKUTTIO Ta 310POB't0 JIO/IEH.

KmouoBi cioBa: iHCTpyMeHTH, TPABOBI iHCTPYMEHTH, aMiHiCTPATUBHO-IIPABOBI iHCTPYMEHTH,
iHCTpyMeHTH 3a0e3IIedeHHsT eKOJIOTUHOI Ge3IeKu, eKoJIoriuHa Oesneka.
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SPECIFICS OF STATE-LEGAL REGULATION
OF AGRICULTURAL SUPPORT IN UKRAINE:
ATHEORETICAL AND LEGAL FRAMEWORK

Abstract. Purpose. The purpose of the article is to conduct a comprehensive theoretical and legal
analysis of the specifics of state-legal regulation of agricultural support in Ukraine. Results. The study
reveals the essence and main forms of state-legal regulation of Ukraine’s agrarian sector and outlines their
normative, organizational, economic, and supervisory foundations. Considerable attention is devoted to
the classification of methods and forms of state support, the analysis of their effectiveness, and the problems
of terminological inconsistency in special agrarian legislation. The paper summarizes scholarly approaches
to interpreting the mechanism of state support and to systematizing the instruments influencing agrarian
legal relations. It is established that the system of state regulation and support of Ukraine’s agrarian
sector is based on a combination of administrative-legal and economic-legal instruments, yet remains
conceptually and normatively fragmented. Divergent interpretations of key concepts, the absence
of coherent classifications of forms and mechanisms of support, as well as the sectoral dispersion
of regulatory acts, significantly reduce the effectiveness of agrarian policy. The study demonstrates
the need to update the legislative framework, unify definitions, and construct a coherent system of forms
and methods of state support aligned with the economic nature of agrarian legal relations. Overall, state
regulation of the agrarian sphere has the potential to serve as a strategic tool for market stabilization,
production development, and strengthening the competitiveness of agricultural producers. Conclusions.
It is concluded that Ukraine has introduced complex mechanisms of state regulation of agrarian markets
aimed at stabilizing prices and supporting producers. Legislation provides for the use of commodity
and financial interventions, administrative price regulation, and systems of subsidies and collateral
(pledge) purchases. These instruments are intended to ensure market equilibrium, prevent speculative
price fluctuations, and support producers under crisis conditions. State intervention is complemented
by tariff regulation for transportation and storage, which helps prevent hidden costs and abuses on
the market. Overall, the system of state support and regulation is aimed at stabilizing the agrarian sector,
stimulating production, and protecting the interests of both producers and consumers.

Key words: state, administrative procedure, agriculture, agricultural sector, state support, livestock
production, water use, administrative-legal regulation.

1. Introduction ical apparatus, duplication of norms, and diver-

Agriculture is one of the key sectors
of Ukraine’s national economy, shaping food
security, constituting a significant share
of exports, and determining the socio-economic
development of the state. Given the dynamic
transformations within the agrarian sector,
the issue of effective state influence on agrarian
legal relations acquires strategic importance.
State-legal regulation ensures the stability
of agrarian markets, rational use of resources,
and the ability of producers to adapt to eco-
nomic and global challenges.

The relevance of the topic is also determined
by the significant fragmentation and inconsist-
ency of the current legislation regulating forms
and mechanisms of state support for agriculture.
The absence of a unified conceptual and categor-

© S. Kvasiuk, 2024

gent approaches to defining direct and indirect
support mechanisms diminish the effectiveness
of law enforcement. In addition, the large vol-
ume of sector-specific regulatory acts creates
legal uncertainty and complicates access for
agricultural entities to state support instru-
ments.

Ukraine’s strategic course toward Euro-
pean integration further necessitates the mod-
ernization of national agri-protection policy
and the harmonization of support mechanisms
with EU principles and standards. Under con-
ditions of increasing competitive pressure
and global market fluctuations, effective state
regulation of the agrarian sector becomes a cru-
cial factor for stability and innovative devel-
opment. Therefore, a comprehensive admin-
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istrative-legal study of the forms, methods,
and mechanisms of state support is both timely
and of significant theoretical and practical
value.

The purpose of the article is to provide
a comprehensive theoretical and legal analysis
of the specifics of state-legal regulation of agri-
cultural support in Ukraine.

2. The Role of Agriculture in the Ukrain-
ian Economy

Mazurenko V.H. emphasizes that agricul-
ture is one of the key sectors of the Ukrainian
economy. For Ukraine, the agrarian sphere
holds a leading position, as the country is among
the major agricultural producers in Europe in
terms of output volumes, and domestic agri-
cultural products are exported worldwide
(Mazurenko, 2023).

State-legal regulation of agricultural activi-
ties is traditionally regarded as a distinct insti-
tution of agrarian law. State-legal regulation
in the agrarian sphere should be understood
as a set of economic and legal measures aimed
at ensuring governmental influence on agrarian
legal relations. The foundation of state regu-
lation consists of the development of norma-
tive legal acts, the formation and organization
of work of state bodies in the agricultural sector,
and the definition of their powers.

State regulation of socio-economic develop-
ment, including in the agrarian sphere, is car-
ried out through the preparation and approval
of nationwide programs of economic, scientific
and technological, and social development, as
well as environmental protection programs. It
provides for the predominant use of economic
and incentive-based methods.

Vinichenko I1.I. notes that agriculture
belongs to the most priority sectors, as it
directly affects public welfare and global food
security. In 2021, the sector demonstrated
significant growth of 14.4%, and agricultural
enterprises showed an increase of 19.2% (Vin-
ichenko, Didur, Dobrodzii, 2024).

Forms of state-legal regulation represent
the external expression of the activities of com-
petent state authorities aimed at organizing
agrarian relations and ensuring the maximum
efficiency of agricultural production. The fol-
lowing forms are distinguished: law-making,
law enforcement, law-protection, and organiza-
tional.

The law-making form manifests itself in
the adoption by authorized bodies of legisla-
tive and executive normative legal acts regu-
lating the agrarian sector. The Constitution
of Ukraine defines the powers of the Verkhovna
Rada, which holds the exclusive right to adopt
laws, including those concerning the agro-in-
dustrial complex, and to approve nationwide
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development and environmental protection pro-
grams (Art. 85). It also establishes the powers
of the President and the Cabinet of Ministers.

The law-enforcement form of state reg-
ulation consists in adopting individual acts
addressed to specific subjects. Such documents
include resolutions of the Cabinet of Ministers,
orders, regulations, and instructions of minis-
tries aimed at implementing agrarian reforms,
developing markets, privatizing land and prop-
erty, ensuring product quality, and promoting
rational resource use. This form serves to detail
the rights and obligations of participants in
agrarian legal relations.

The law-protection form is aimed at pro-
tecting the rights of agrarian business entities
and state interests, exercising supervision,
restoring violated rights, and preventing
offenses. Civil, administrative, and criminal
legal instruments are applied for these pur-
poses. Sectoral authorities, supervisory bodies,
and law enforcement agencies play an impor-
tant role.

The organizational form of regula-
tion is aimed at ensuring the effectiveness
of the agrarian sector and related areas. It
includes the interpretation of legislation, prepa-
ration of instructional materials, identification
of directions of agrarian reform, and provision
of food and raw materials. After the reorgan-
ization of the Ministry of Agrarian Policy,
these functions were transferred to the Minis-
try of Economy of Ukraine. All forms of state
regulation are interdependent, and only their
combined application can ensure the effective
development of the agrarian sector.

Salamin O.S. emphasizes that issues of state
regulation of the agrarian sector in Ukraine
have always remained relevant, since through-
out the years of reforms numerous regulatory
acts have been applied without clearly defined
strategic guidelines (Salamin, 2021).

Methods of state regulation of agriculture
are independent ways of influence systemat-
ically applied in regulatory activities. They
constantly evolve and depend on the nature
of relations and the powers of the regulatory
authority. A distinction is made between admin-
istrative-legal (direct) and economic-legal
(indirect) methods. The former include imper-
ative instructions, supervision, prohibitions,
and other forms of influence applied in key
spheres of agricultural production and deter-
mining the obligatory conduct of subjects (for
example, prohibition of improper land use, tax-
ation obligations, quality control of products,
licensing of certain activities), as well as permis-
sive and advisory instruments.

Under modern conditions, economic-le-
gal methods become priority instruments, as
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the state, through economic tools (preferential
taxation, crediting, subsidies, advance financ-
ing, procurement prices, etc.), stimulates sub-
jects toward specific activities without applying
coercion. These methods are the most effective,
as they contribute to the formation of a favora-
ble economic environment and to the develop-
ment of agricultural production.

3. Regulatory and Legal Framework for
Agriculture in Ukraine

The Law of Ukraine of 24 June 2004 “On
the Principles of State Agrarian Policy and State
Policy of Rural Development” introduced new
economic and legal instruments for regulating
the agrarian sector, such as minimum and max-
imum intervention prices, agrarian interven-
tions (commodity and financial), temporary
administrative price regulation, pledge grain
procurement, credit subsidies, budgetary live-
stock subsidies, and others (Korniienko, Kor-
niienko, Kulchii, 2021).

Malik M. emphasizes that in global practice
family farming is the dominant type of agrarian
enterprise, providing up to 80% of food prod-
ucts (Malik, Shpykuliak, Bezhenar, Tarasiuk,
Lupenko, 2024). Analysis of scientific litera-
ture devoted to the legal support of state aid for
the agrarian sector demonstrates a wide range
of scholarly approaches to defining and classi-
fying the forms, directions, instruments, types,
and mechanisms of such support. Moreover,
researchers often use these categories inter-
changeably, indicating a significant deficit
of theoretical and conceptual development in
this field.

One of the most common approaches is
the classification of state support by its forms.
Frequently, two forms of state support for
the agrarian sector are distinguished: direct
and indirect. Direct budgetary support typically
includes: subsidies for agricultural production
and material-technical supply; subsidization
of short- and long-term loans for agro-indus-
trial enterprises; financial compensation for part
of crop insurance costs; subsidization of capital
expenditures, etc.

According to Mushenok V.V, direct support
refers to the use by the state of such instruments
of financial and legal regulation as budgetary
financing, including budgetary compensations,
subsidies, support for special funds, and credit
subsidies (Mushenok, 2014). Direct support is
usually understood as the direct subsidization
of agricultural producers. Accordingly, direct
measures of income support include compen-
satory payments; reimbursement of losses
caused by natural disasters; payments related
to changes in production structure, reduction
of sown areas, forced slaughter of livestock,
and similar situations.

Scientific interpretations of indirect support
also cover a broad spectrum of measures, but
different authors present them differently. In
simplified form, indirect support includes scien-
tific services for the agrarian sector, preferential
lending, and establishing restrictive prices for
agricultural products. Mushenok V.V. expands
this list by adding special tax regimes, mecha-
nisms of state insurance, lending, price regu-
lation, and others (Mushenok, 2014). Within
the framework of indirect support, additional
measures include procurement of products
for state needs, market regulation, restructur-
ing of tax debts, provision of state guarantees,
and permissions to derogate from antimonop-
oly rules. Conversely, Sus L.V. interprets indi-
rect support very narrowly, treating it only as
funds that could be paid into the state budget
but from which the state voluntarily refrains for
the benefit of producers through various privi-
leges (Sus, 2014).

Some scholars, using the same classification,
apply different terminology. Kozhukh M.S,
for instance, defines direct means of support
as those that involve the immediate provision
of budgetary funds to agricultural producers or
exemption from ordinary production or mar-
keting expenses. Such measures include budg-
etary subsidies, exemption from import duties,
and partial reimbursement of expenses related
or unrelated to production (Kozhukh, 2015).

In addition to traditional direct and indi-
rect forms of state support, a third type—medi-
ated support—is sometimes mentioned. Con-
ditionally direct (mediated) support refers
to the strengthening of production potential
and market positions through measures such as
debt restructuring, support for extra-budgetary
funds, financing agrarian science, and imple-
mentation of state programs and national pro-
jects. However, despite the logic of a three-level
model, clear criteria for differentiation are lack-
ing, and excessively heterogeneous measures
are grouped under mediated support, making
the classification conceptually inconsistent.

Thus, the presented approaches show that
scholars often arbitrarily determine the content
of forms of state support for agriculture. Based
on identical legal norms, they reach different
conclusions. Analysis of the Law of Ukraine “On
the Principles of State Agrarian Policy and State
Rural Development Policy” allows for identify-
ing two forms of support: direct and indirect.
Direct support refers to immediate assistance to
producers—budgetary transfers, subsidies, pref-
erential energy prices, state investments, etc.

At the same time, Chabanenko M.M., rely-
ing on the same law, distinguishes the follow-
ing forms of support:a) price support (state
interventions, administrative price regulation,
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temporary budgetary subsidies); b) support
for livestock producers (targeted livestock
subsidies); ¢) other types of support (state
grain procurement, financial assistance to
the agro-industrial complex, market deregu-
lation, per-hectare subsidies, partial compen-
sation for the use of high-reproduction seed,
soil fertility programs, pest control measures,
support for production in radiation-con-
taminated areas, etc.) (Chabanenko, 2015).
However, this classification lacks a common
criterion, which makes it scientifically incor-
rect. Since it is based on an imperfect legislative
framework, this additionally justifies the need
to update special agro-protection legislation.

Havryk O.Yu. stresses that under the con-
ditions of transformation of Ukraine’s agrarian
sector, the importance of an effective manage-
ment system for agricultural producers increases,
as it must ensure optimal use of material, labor,
and financial resources (Havryk, 2022). Special
attention is drawn to the issue of methods of pro-
viding state support for agriculture. A support
method must answer the question of how exactly
such assistance is implemented. Generally, meth-
ods of providing state support for the agrarian
sphere are divided into two types:

1. regulatory,

2. deregulatory.

The first consists in applying positive legal
measures. The most effective manifestation
of the regulatory method is legal incentiviza-
tion. General theoretical analysis allows distin-
guishing two concepts of legal incentivization.
Representatives of the narrow concept argue
that legal incentivization has exclusively pos-
itive effects for the subject, is implemented
through incentive measures, and represents
a form of reward for socially valuable behavior.

Legal incentivization as an instrument
of state support for the agrarian sector must
create legal conditions under which agricul-
tural entities voluntarily engage in activities
beneficial to society and the state. The most
common directions of incentivization include:
greening of production; introduction of agro-in-
novations; expansion of agricultural produc-
tion; stimulation of specific types of activities;
implementation of socially oriented projects;
and development of agrarian infrastructure.

From another perspective, methods of state
support are divided into contractual and non-con-
tractual, depending on the form of implementation.
The contract serves as a key instrument for organiz-
ing economic relations in the provision of agrarian
support. A significant share of agro-protection rela-
tions assumes contractual forms.

Contractual methods have important
advantages. First, when properly regulated,
they impose less burden on the state budget
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than non-contractual mechanisms and are less
dependent on the financial capacity of the state.
Second, contractual forms integrate harmoni-
ously into the market economy system, ensur-
ing that support corresponds to its economic
nature. Third, contractual support fosters insti-
tutionalization and the formation of specialized
organizations (Agrarian Fund, Ukragroleasing,
Spetsagroleasing, Ukrderzhfond, etc.), which
enhance its efficiency and accessibility.

Non-contractual methods also have consid-
erable advantages. They provide direct financial
relief to agricultural producers through direct
payments or the state's refusal to claim revenues.
At the same time, under domestic conditions
such mechanisms exhibit persistent weaknesses:

1. bureaucratic procedures;

2. dependence on budgetary financing,
leading to instability;

3. frequent changes in implementation pro-
cedures due to departmental regulation.

Accordingly, the instruments of state sup-
port form the following system:

1. Financial instruments — those expressed
in monetary form and provided through budget-
ary payments or through reducing the expenses
of economic entities. These include: a) alloca-
tion of budgetary funds (subsidies, compensa-
tions, grants, subventions, investment financ-
ing); b) the state’s refusal to collect revenues
(preferential taxation, exemption from customs
duties, preferential lending, insurance and leas-
ing under preferential conditions).

2. Non-financial instruments — those pro-
vided without direct financing of producers.
These include state guarantees, public procure-
ment, organizational intermediation, and simi-
lar measures. In this case, budgetary funds may
be allocated for the implementation of activi-
ties, but not directly to producers. This classifi-
cation differs from the traditional division into
budgetary and extra-budgetary support.

State legal regulation of the agrarian sector
constitutes a distinct institute of agrarian law. It
represents a system of economic and legal meas-
ures through which the state influences agrarian
relations (Bakai, 2022).

Another important concept is the mech-
anism of state support for the agrarian sec-
tor. Given the substantial economic compo-
nent of agro-protection relations, this concept
is widely used in scholarly research. Analysis
of the literature makes it possible to distinguish
two approaches to its interpretation:

1. The narrow approach, under which
the mechanism of state support is equated with
the instruments of its implementation;

2. The broad approach, according to which
the mechanism is understood as the entire sys-
tem of state support established in legislation.
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The first approach is associated with
interpreting the mechanism as a legal mech-
anism. In legal scholarship, a legal mechanism
is understood as a systemic complex of legal
means that are sequentially organized to
achieve a specific legal objective in accord-
ance with an established procedure. The sec-
ond approach is based on equating the mech-
anism of state support with the mechanism
of legal regulation. This category has a differ-
ent substantive nature and remains the sub-
ject of scientific debate.

The variety of legal mechanisms of state
support and the substantial differences between
them underline the need for their scholarly sys-
tematization and classification for a comprehen-
sive study. Numerous criteria for such classifica-
tion exist, yet the choice of the optimal criterion
determines the structure and logic of the entire
analysis. For example, the literature proposes
a division of state support into four groups:

1. General state support — measures
directed at all sectors of Ukraine’s economy
without distinguishing agrarian producers;

2. General sectoral support — support
for the agro-industrial complex of Ukraine as
an economic sector;

3. Socio-territorial support — support for
the agrarian sector in the context of support-
ing rural areas, infrastructure, and rural settle-
ments;

4. Subject-oriented support — situational
assistance to particular groups, types, or indi-
vidual agrarian enterprises.

However, such a classification requires fur-
ther refinement. Therefore, it is proposed to
expand it by classifying state support depending
on the range of relations to which it is directed:

1. General sectoral support — covers
the widest possible circle of recipients, inde-
pendent of type of activity, scale of production,
or organizational-legal form. It is primarily
implemented through tax, credit, insurance,
and material-technical mechanisms;

2. Special sectoral support — aimed at spe-
cific branches of agriculture: crop production,
livestock production, and aquaculture;

3. Special subject-oriented support -
directed at particular organizational-legal forms,
such as support for family farms or cooperatives;

4. Special infrastructural support -
focused on the development of infrastructure,
including processing, marketing, and informa-
tion-consulting services;

5. Special priority support — aimed at stim-
ulating key priorities of agrarian policy, such as
greening, innovation, development of breeding
and genetic improvement. This type of support
goes beyond sectoral or subject-based differ-
entiation and is aimed at encouraging activi-

ties of significant public interest (Hryhorieva,
2019).

4. Conclusions

The conducted analysis demonstrates that
the system of state regulation and support
of Ukraine’s agrarian sector is based on a com-
bination of administrative-legal and econom-
ic-legal instruments; however, it remains concep-
tually and normatively fragmented. Divergent
interpretations of key concepts, the absence
of harmonized classifications of forms and mech-
anisms of support, as well as the departmental
dispersion of regulatory acts significantly dimin-
ish the effectiveness of agrarian policy. The study
confirms the need to update the legislative frame-
work, unify definitions, and construct a coherent
system of forms and instruments of state sup-
port aligned with the economic nature of agrar-
ian legal relations. Overall, state regulation
of the agrarian sphere has the potential to serve
as a strategic instrument for market stabilization,
production development, and strengthening
the competitiveness of agricultural producers.

Thus, Ukraine has introduced com-
prehensive mechanisms of state regulation
of agrarian markets aimed at price stabilization
and producer support. Legislation provides
for the application of commodity and financial
interventions, an administrative price-regu-
lation regime, as well as systems of subsidies
and loan-secured procurement. These instru-
ments are intended to ensure market balance,
prevent speculative price fluctuations, and sup-
port producers under crisis conditions. State
intervention is complemented by the regulation
of tariffs for transportation and storage, which
helps prevent hidden costs and market abuses.
Overall, the system of state support and regu-
lation is aimed at stabilizing the agrarian sec-
tor, stimulating production, and protecting
the interests of both producers and consumers.
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OCOB/INBOCTI NEP;KABHO-ITPABOBOTO PETYIIOBAHHA NIATPUMKU
CIVIbCbROTI'O T'OCIIOJIAPCTBA YKPAIHU: TEOPETUKO-IIPABOBA
KOHCTPYRIIA

Axorauisi. Memoto cmammi € 3[iliCHEHHS KOMIIJIEKCHOTO TEOPETHKO-TIPABOBOTO aHATI3Y 0CO-
GamBOCTEll  IEPKABHO-TIPABOBOTO  PErYJIIOBAHHS IATPUMKU CLIBCHKOTO TOCHOAAPCTBA  YKpaiHU.
Pezynvmamu. Y nocsimkeHHi po3KPUTO CYTHICTD Ta OCHOBHI (hOPMU /iep:KaBHO-TTPABOBOTO PETYTIOBAHHS
arpapHOro CeKTopy YKpaiHu, oXapakTepru30BaHO iX HOpMaTUBHI, OpraHisalfiiini, eKoHOMIuHi Ta KOHTPOJIb-
Hi 3acaau. 3HaUHy yBary MpUIeHO Kaacubikallii METO/iB i cmocobiB aepsKaBHOI MATPUMKH, aHATI3Y IX
ebekTHBHOCTI Ta IPOOIIEM TEPMIHOJIOTUHOT HEBU3HAYEHOCTI Y CIIENIAIbHOMY arpapHOMY 3aKOHO/ABCTBI.
Y3arasbHeHo MiIX01 HAYKOBIIIB 10 TAyMAadeHHs MeXaHi3My /iepsKaBHOI MiZATPUMKH Ta 10 CUCTEMATH3aIlii
3aco0iB BILIMBY Ha arpapHi MpaBoBiHOCUHU. Bu3HaueHo, 110 cucTeMa JIep:KaBHOTO PEryIIOBAHHS Ta Iijl-
TPUMKH arpapHoro CeKTOpy YKPaiHM I'PYHTYETHCS Ha MOETHAHHI aJIMiHICTPATHBHO-IIPABOBUX T €KOHO-
MiKO-ITPaBOBUX IHCTPYMEHTIB, TIPOTE 3aJIMUIIAETHCSA KOHIENTYAJbHO Ta HOPMATUBHO (hparMeHTOBAHOIO.
PigHOT/IyMaYeHHS KITIOUOBUX TOHATD, BIICYTHICTD Y3TO/UKEHNX Kaacudikarliil opm 1 MexaHi3MiB TifI-
TPUMKH, 2 TAKOXK Bi/loMYa PO3MOPOIIEHICTh HOPMATUBHUX AKTiB ICTOTHO 3HIKYIOTh e(DEKTUBHICTH arpap-
HOi TostiTukn. Jloc/iaKeHHsT TOBOAUTD HEOOXIHICTh OHOBJIEHHS 3aKOHOAaBYOI Oasu, yHidikanii xedini-
1[i#i Ta 1o6YM0BK JOTYHOI crcTeMu (OPM i CIOCOOIB AepKaBHOI MATPUMKH, Y3TOIKEHOI 3 EKOHOMIUHOIO
TIPUPO/IOIO arPAapHUX MPABOBIAHOCHH. ¥ IITIOMY /lep;KaBHe PeTyTIOBaHHSI arpapHoi chepu Ma€ TTOTeHTIial
GyTH CTpPaTEriYHUM THCTPYMEHTOM cTabi/Ii3allii pUHKY, PO3BUTKY BUPOOHMIITBA Ta MiABUIIEHHS KOHKY-
PEHTOCIIPOMOKHOCTI arpapiis. Bucnosxu. 3pobieHo BIUCHOBOK, 110 B YKpaiHi 3alIpOBaKeHO KOMILIEKCHI
MeXaHi3MU JepKaBHOTO PeryIoBaHHs arpapHUX PUHKIB, CIIPAMOBaHI Ha cTabimisaniio I[iH Ta MmATpuM-
Ky BUPOOHMKIB. 3aKOHOJABCTBO Iepedauae 3aCTOCYBaHHs TOBAPHUX i (DiHAHCOBHMX IHTEPBEHILIH, PEKIM
a/IMIHICTPATUBHOIO PeryJoBaHHS 11iH, a TAKOX CUCTEeMHU JIOTAllill 1 3acTaBHUX 3aKymiBesb. Taki iHCTpPY-
MEHTH MOKJIMKaH| 3a0€3IIeYNTH PIBHOBATY HA PHHKY, MOTEPENTH CIEKYISTUBHI KOJMBAHHS IiH T TTi/I-
TpUMATH BUPOOHUKIB Y KPU30BUX YMOBaX. Jlep:kaBHe BTPYYAHHS JOMOBHIOETHCS PETYJISIIE0 TapudiB HA
TPAHCIIOPTYBAHHST Ta 30epiraHHs, M0 A03BOJISAE YHUKHYTH TPUXOBAHNX BUTPAT 1 3JI0BKUBAHb HA PUHKY.
3arajiom crcTeMa IePKABHOI MATPUMKHU Ta PETYJIIOBAHHS CIIPSIMOBaHA HA CTablIi3a1lito arpapHOro CeKTO-
PY, CTUMYJIIOBaHHsI BUDOOHKIITBA Ta 3aXUCT IHTEPECIB SIK BUPOOHUKIB, TAK 1 CIIOKMUBAYIB.

KimouoBi coBa: aep:xasa, aMiHICTPaTHBHA IPOLEYPa, TOCIOAAPCTBO, CLIbChKE TOCIIOAAPCTBO, IEP-
’KaBHA I /ITPUMKA, TBAPUHHUIITBO, CITIbCHKE TOCTIOAAPCTBO, BOIOKOPUCTYBAHHS, a/IMIHiCTPATHBHO-IIPABO-
BE PEryJIOBAHHS.
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ON DEFINING THE CONCEPT

OF THE ADMINISTRATIVE AND LEGAL STATUS
OF THE SECURITY SERVICE OF UKRAINE

IN THE FIELD OF PROTECTION

OF CRITICAL INFRASTRUCTURE FACILITIES

Abstract. Purpose. The purpose of the article is to formulate the author’s definition of the concept
of the administrative and legal status of the Security Service of Ukraine in the field of protection
of critical infrastructure facilities. Results. The article emphasizes that the Security Service of Ukraine
operates at the intersection of law enforcement, counterintelligence, analytical, and protective activities.
This enables it to identify threats to critical infrastructure at early stages, forecast their development,
and ensure a strategic level of response. In this context, the administrative and legal status of the Security
Service of Ukraine ceases to be merely a formal legal category and becomes a fundamental prerequisite
for the effective functioning of the entire system of protection of critically important facilities.
Injurisprudence,several typesofstatusaredistinguished: generallegal and sectoral,includingadministrative
status, each of which incorporates a significant array of features of social status. The legal status is based on
the actual social status, that is, the real position of a person within a given system of social relations. Social
and legal statuses correlate as content and form. The article provides an in-depth and comprehensive
analysis of theoretical and scholarly sources, on the basis of which the main conceptual approaches to
the interpretation of the category of “status” from the perspective of legal science are identified. A separate
study of interpretations of administrative and legal status in relation to various subjects is conducted. An
authorial approach to defining the administrative and legal status of the Security Service of Ukraine as
a subject ensuring security, stability of functioning, and protection of critical infrastructure facilities is
proposed. Conclusions. It is concluded that the administrative and legal status of the Security Service
of Ukraine in the field of protection of critical infrastructure facilities is a systemic set of legal elements
defined by the legislation of Ukraine that establish the place, role, and purpose of the Security Service
of Ukraine in social and legal relations arising from the implementation of activities aimed at ensuring
the security and resilience of the functioning of critical infrastructure facilities.

Key words: status, administrative and legal status, Security Service of Ukraine, protection, critical
infrastructure.

1. Introduction

Unlike most state authorities whose compe-
tenceislimited toaspecific area of public adminis-
tration, the Security Service of Ukraine operates
at the intersection of law enforcement, counter-
intelligence, analytical, and protective activi-
ties. This provides it with the ability to identify
threats to critical infrastructure at early stages,
forecast their development, and ensure a strate-
gic level of response. In this context, the admin-
istrative and legal status of the Security Service
of Ukraine ceases to be merely a formal legal
category and becomes a fundamental condition
for the effective functioning of the entire system
of protection of critically important facilities.

For many years, certain problematic issues
related to the activities of the Security Service

© V. Monastyretskyi, 2024

of Ukraine have been examined in the schol-
arly works of O. M. Bandurka, M. M. Burbyka,
O. V. Brusakova, S. D. Husariev, O. Ye. Kahl-
ynskyi, O. V. Kovalov, A. T. Komziuk, and Yu.
V. Pavliutin. However, the complex polysec-
toral nature of the SBU’s activities, as well as
the high degree of secrecy inherent therein,
results in insufficient coverage of the specifics
of its administrative and legal status, particu-
larly within individual spheres of social life,
such as the protection of critical infrastructure
facilities.

Therefore, the purpose of this article is to
formulate the author’s definition of the concept
oftheadministrative and legal status of the Secu-
rity Service of Ukraine in the field of protection
of critical infrastructure facilities.
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2. Analysis of the Concept of “Legal Status”

The concept of “status” expresses the posi-
tion, standing, place, or role of someone or some-
thing. The term originates from Latin, from
status, which means the state or condition
of a particular object (Babii, Burchak, Koret-
skyi, Tsvietkov, 1983). There is a certain unity
between the etymological and philosophical
interpretations of this term, since in philosoph-
ical science it corresponds to the categories
of “state” and “condition,” which are under-
stood as the unity of being and non-being,
a continuous process of change that should
lead to the emergence of something new, to
the transformation of possibility into reality,
and to actual existence. In general, the category
of status was introduced into philosophy by
Aristotle, who considered it in close connection
with the categories of “essence” and “relation”
(Petrushenko, 2009; Shynkaruk, 2002).

Thus, based on etymological and philosoph-
ical approaches, status is a descriptive term
that characterizes the place, role, position, or
condition of a certain subject or object within
a system of external characteristics. Sociol-
ogy significantly influenced the development
of the understanding of the concept of “status,”
where it acquired the meaning of one of the cen-
tral categories.

According to documents and official sources
of the international organization UNESCO,
social status is defined as a person’s position
in society and in social relations (UNESCO,
2023). In a sociology textbook by V. N. Horo-
dianenko, social status is defined as the position
of an individual in the social system associated
with belonging to a particular social group or
community, encompassing the totality of social
roles and the quality and degree of their per-
formance. It includes a generalized character-
istic of an individual’s position in society, such
as profession, qualifications, education, nature
of work performed, position held, material
well-being, possession of power, party and trade
union affiliation, business relations, and belong-
ing to demographic or ethnic groups (national-
ity, religion, age, marital status, family ties).

In addition, social statuses, as noted by
the author, are divided into ascribed statuses,
which are obtained independently of the sub-
ject, most often from birth (race, gender, age,
nationality), and achieved statuses, which are
acquired through the individual’s own efforts
(marital status, professional and qualification
level, etc.). Among statuses, an integral status
and auxiliary statuses are distinguished. In
some cases, their interaction may lead to intrap-
ersonal conflicts (Horodianenko, 2003).

In the study by O. V. Belkova, social status
is characterized as the position of an individ-
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ual in society. The concept of “position” is also
used in various meanings: “a certain standing
determined by relevant circumstances; a place
and role in society, in a social or professional
environment.” Regarding the use of the notions
of “role” and “place” in social life, it can be
stated that an individual’s position in cer-
tain circumstances determines which actions
a person may perform and which actions may
be required of them, as well as the manner in
which such actions are performed. Position
(status) characterizes something that is inde-
pendent of the will of the individual occupying
it and may be defined as an established range
of opportunities beyond which a person cannot
go. These opportunities are not determined by
the individual but by social norms accepted in
a particular society or social group and are con-
ditioned by the presence of certain characteris-
tics that allow a person to occupy such a posi-
tion (Belkova, 2003).

In jurisprudence, several types of status
are distinguished: general legal status and sec-
toral statuses, including administrative status,
each of which incorporates a significant array
of features inherent in social status. For example,
S. Ya. Burda writes that legal status is a theoret-
ical construct that combines normative charac-
teristics, theoretical concepts, and real practice
of the implementation of legal provisions. The
specific nature of legal status as a category lies
in the fact that it allows, in a comprehensive
manner and taking into account various per-
spectives, its normative regime and legal forms
of social opportunities and constraints, to model
the legal condition of various persons and organ-
izations, thereby overcoming the shortcomings
of a one-sided approach to the study of a subject
solely as a bearer of rights or legal obligations
(Burda, 2010).

According to 1. Y. Snihur, legal status is
the legally established position of an individual
in society. The legal status is based on the actual
social status, that is, the real position of a person
within a given system of social relations. Social
and legal statuses correlate as content and form.
Based on this, the author concludes that legal
status is a complex, integrative category that
reflects the relationships between the individual
and society, the citizen and the state, the indi-
vidual and the collective, as well as other social
connections (Snihur, 2007).

A broad characterization of this category is
provided by T. P. Popovych, who defines legal
status as a concept that makes it possible to
outline the place and position of an individ-
ual in relations with the state and society as
awhole. Such relations are reflected in the form
of mutual rights and obligations, which con-
stitute the basis of legal status. On this basis,
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the scholar distinguishes broad and narrow defi-
nitions of the category. According to the broad
approach, legal status includes subjective
rights, freedoms, and legal obligations com-
bined with legal personality and legal respon-
sibility. From the perspective of the narrow
approach, legal status is the legally established
position of an individual in society, reflected
in the totality of their rights and obligations
defined and guaranteed by the Constitution
and laws of Ukraine, other normative legal acts,
and international treaties, the binding force
of which has been approved by the Verkhovna
Rada of Ukraine (Popovych, 2023).

3. The Content of Administrative
and Legal Status

Administrative and legal status constitutes
aderivative of the classical legal status and char-
acterizes the position of a natural or legal person
within the framework of public authority legal
relations. T. O. Kolomoiets defines the cate-
gory of administrative and legal status as a set
of subjective rights and obligations enshrined
in the norms of administrative law. At the same
time, a mandatory feature of acquiring adminis-
trative and legal status is the presence of specific
subjective rights and obligations of a subject,
which are exercised both within administrative
legal relations and beyond them (Kolomoiets,
2011; Bezpalova, Horbach, 2017).

However, as a rule, scholarly approaches to
the interpretation of administrative and legal
status are oriented toward a specific subject. For
example, I. P. Holosnichenko defines the admin-
istrative and legal status of an individual
as a complex of their rights and obligations
enshrined in the norms of administrative law,
the implementation of which is ensured by
certain guarantees. This status is based on
administrative legal capacity, that is, the abil-
ity to possess rights and perform obligations
of an administrative and legal nature (Averi-
anov, 2004).

According to S. L. Kurylo, the adminis-
trative and legal status of internal affairs bod-
ies (modern police) and local authorities as
subjects of interaction is their position within
the system of social relations and the mecha-
nism of public administration, which is deter-
mined by the state through the consolidation in
the norms of administrative legislation of their
tasks, functions, powers, and responsibility.
These elements are implemented by the rele-
vant subjects through administrative and legal
(managerial) relations, in particular those aris-
ing directly during their interaction in matters
of ensuring public security and public order
(Kurylo, 2012).

O. V. Lytvyn provides the following inter-
pretation of the administrative and legal status

of civil servants: a list of subjective rights, legal
obligations, guarantees of their implementation,
as well as restrictions defined by current legisla-
tion, which in their entirety ensure the exercise
of powers by a civil servant within the frame-
work of the functions and tasks of public ser-
vice. Based on this understanding, the author
proposes to distinguish the following constitu-
ent elements of administrative and legal status:
rights; obligations; guarantees for the exercise
of rights and obligations; and restrictions appli-
cable to civil servants (Lytvyn, 2009).

O. Yu. Drozd, L. V. Soroka, and L. I. Myskiv
characterize the administrative and legal status
of executive authorities as a type of legal status
that determines the rights, obligations, powers,
and responsibility of a specific subject within
this system (a ministry, service, agency, inspec-
tion, central executive authority with a special
status, collegial body, other central executive
authority, or local authority) in the field of pub-
lic administration and specific administrative
relations. In their view, such status is estab-
lished by laws or other normative legal acts, but
most often by regulations governing the princi-
ples and organization of their activities (Drozd,
Soroka, Myskiv, 2023).

D. O. Ishchuk packpsiBac the administra-
tive and legal status of the National Agency
on Corruption Prevention as a set of elements
enshrined in the norms of administrative law
that determine the direction of the Agency’s
activities, as well asits purpose within the system
of relevant subjects. According to the scholar,
the elements of such status include the Agency’s
structure, tasks, functions, powers, guarantees,
and responsibility. The author identifies the fol-
lowing specific features of the administrative
and legal status of the National Agency on Cor-
ruption Prevention:

1. the purpose of the Agency’s existence
is to prevent the commission of corruption
offenses and to create all necessary conditions
to minimize or eliminate corruption risks
in the activities of enterprises, institutions,
and organizations;

2. it employs specific forms and methods
of combating corruption in its activities (for
example, electronic asset declaration);

3. it has a special hierarchical structure that
affects the specifics of managerial decision-making;

4. it is endowed with a specific range
of powers and legal guarantees of activity;

5. the main form of the Agency’s direct
work consists of meetings held on a regular basis
(Ishchuk, 2021).

4. Conclusions

The conducted analysis has demonstrated
the diversity of scholarly concepts regarding
the understanding of the content and signifi-
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cance of administrative and legal status. Their
examination and comparison make it possible
to formulate an authorial interpretation of this
category in view of the issue raised in this arti-
cle. Therefore, it is argued that the adminis-
trative and legal status of the Security Service
of Ukraine in the field of protection of critical
infrastructure facilities constitutes a systemic
set of legal elements defined by the legislation
of Ukraine, which establish the place, role,
and purpose of the Security Service of Ukraine
within social and legal relations arising from
the implementation of activities aimed at ensur-
ing security and resilience in the functioning
of critical infrastructure facilities.
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10 BUSHAYEHHS ITIOHATTA AAMIHICTPATUBHO-IIPABOBOI'O CTATYCY
CJYRBbU BE3ITEKN YRPAIHHN OO0 3AXUCTY OB’€EKTIB KPUTNYHOI

IHOPACTPYKTYPU

AHotauisi. Mema cmammi 10s1rae y HeoOXifHOCTI chOPMYJIIOBATH aBTOPCHKE BU3HAUEHHST TIOHSIT-
TS afMiHiCTpaTUBHO-1IPaBoBOro crarycy CiyxOu Oesnexkn YKpaiu 040 3aXMCTy 00'€KTiB KPUTHIHOIL
inppacrpykrypu. Pesynomamu. Y crarti Harosommeno, mo Ciryx6a 6esnekn Ykpainu (GyHKI[OHY€E Ha
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TepeTHHi MPaBOOXOPOHHOI, KOHTPPO3BiIyBaTbHOI, AHAJI THYHOI Ta 3aXUCHOi misbHOCTI. [le namae iit 3gat-
HICTD BUSBJISITH 3aTPO3N 7T KDUTUYHOI iHMPACTPYKTYPH e HA PaHHIX eTarax, IPOTHO3YBATH iX PO3BH-
TOK 1 3abe311euyBaTH CTPATEriYHII PiBEHD PearyBaHHsl. Y TAKOMY KOHTEKCTI aIMiHICTPaTHBHO-IIPABOBUI
craryc Ciyx6u 6e3nekn Ykpainu repecrae 6yTH Juiie (opMaIbHOIO I0PUANYHOIO KaTETOPI€Io - BiH CTae
6a30B00 YMOBOK e(peKTUBHOTO (QDYHKIIIOHYBAaHHS BCI€T CUCTEMHU 3aXMCTY KPUTHYHO BaKJIMBUX 00'EKTIB.
B ropucnpynentii icuye siekizbka pisHOBU/IIB CTaTyCy: 3araJbHUIl IPAaBOBUH Ta Tasly3eBi, 30KpeMa, aj[Mi-
HiCTPAaTUBHUH, KOJKEH 3 SIKUX MlepeiiMae 3HauHMiT MACHB 03HAK COTIiaTbHOr0. B 0CHOBI IipaBoBOTO CTaTyCy
JIEKUTD (DaKTHIHIH COIaTbHIIT CTATyC, TOOTO peasbHe CTAHOBHIIE JIOAMHI B TaHIf CHCTEMI CYCTHILHIX
BiziHocuH. Collia/ibHuil 1 TPABOBUIT CTATYCH CITIBBIIHOCATBCS SIK 3MiCT Ta (hopma. Y CTaTTi 1POBEIEHO
rnOOKNUIT Ta KOMILIEKCHUIN aHalli3 TeOPETHKO-HAYKOBUX JIKEPEJl, Ha TMICTaBi 4Oro BHOKPEMJIEHO TOJIO-
BHI KOHIETITYaJbHI TiXOAN 0 TIyMadeHHs KaTeropil «CTaTyc» 3 TOYKHM 30py MpaBoBoi Hayku. [Ipose-
JIEHO OKPeMe JI0CJIJIKEHH ST TlyMau€eHb a/IMIHICTPaTHMBHO-IIPABOBOIO CTATYCY B PO3PI3i pisHUX cy( €KTIB.
3anponoHoBaHo aBTOPCHKMUIT MiXiA 10 BUSHAYEHHS aAMiHiCTpaTHBHO-TIpaBoBoro crarycy Ciy:xou 6es-
nekn Yrpainu, sk cy6'exry 3abesrnedenns Oeaneki, crabiibHoCTi (DYHKIOHYBaHHS Ta 3aXKUCTy 00'€KTiB
KpUTHYHOI iHbpacTpyKTypu. Bucrosxu. 3pobiieHO BUCHOBOK, 110 aMiHICTPATUBHO-IIPABOBUN CTATyC
Cayx0u Gesnekn YKpaitu 10/10 3aXucTy 00’€KTIB KPUTHYHOI iH(PACTPYKTYPH — 1€ CUCTEMHA CYKYIl-
HICTh BU3HAUEHUX 3aKOHOABCTBOM YKPaiHU OPUANYHUX €JE€MEHTIB, SIKi BCTAHOBIIOIOTH MiCIle, POJIb
Ta npusHayentst Coyx0u Oesneku YKpalHu y CyCIiIbHO-TIPABOBUX BiIHOCHHAX, 1110 BUHUKAIOTh 3 Pealli-
3allil AisIbHOCTI HApaBJeHoi Ha 3abe3nedentst 6e3meKy i CTilikocTi (hyHKIOHYBaHHST 00’ €KTIB KPUTHY-
HOI iH(PACTPYKTYPHL.

Kiouosi ciioBa: craryc, aaMinicrparuBHO-1paBoBuii cratyc, Ciy:k6a Oesieku YKpaiHu, 3aXucT, Kpu-
THYHA iHppacTpyKTypa.
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THE STATE OF SCIENTIFIC RESEARCH

ON THE DEFINITION OF THE CONCEPT

AND ESSENCE OF PUBLIC ADMINISTRATION

IN THE FIELD OF ALTERNATIVE ENERGY IN UKRAINE

Abstract. Purpose. The purpose of this article is to identify and elucidate the approaches, conceptual
foundations, and key provisions developed within the administrative-law domain of scientific knowledge
regarding the definition of the concept and essence of public administration in the field of alternative
energy in Ukraine. Results. Since the formation of a new scientifically grounded concept is always
based on the study, analysis, and integration of existing theoretical and practical knowledge, as well as
on a critical rethinking of existing approaches, this article presents the main conceptual foundations
established within the administrative-law domain concerning the definition of the concept and essence
of public administration in the field of alternative energy in Ukraine. It is noted that the author did not
identify comprehensive monographic studies dedicated specifically to the legal nature and functional
mechanisms of public administration in Ukraine’s alternative energy sector. Instead, available research
substantiates the belonging of social relations within the alternative energy sector to the object
component of mechanisms of state, legal, and administrative-law regulation. It is asserted that periodic
scholarly works contain a number of conceptual provisions that may serve as a methodological basis for
the further development of the theoretical and legal foundations of public administration in the said
sector. Conclusions. The research is summarized in two key points: 1) it is necessary to distinguish
between normative and scientific discourses in the interpretation of the content and essence of public
administration in the field of alternative energy in Ukraine; 2) there is a need to form a comprehensive
scientifically grounded approach to understanding the mechanisms of public administration in this
sector. It is proposed to consider alternative energy as a strategic object of Ukraine’s state policy,
the protection, provision, and support of which constitute an independent state priority in the context
of state-building. Accordingly, public administration in the field of alternative energy in Ukraine is
defined as a means of realizing the public interest in achieving energy independence, sustainable economic
functioning, and environmental security, which objectifies regulatory, managerial, provision, protection,
and safeguarding mechanisms of social relations arising in the process of using alternative energy sources.
It is further noted that public administration in this sector can reasonably be defined as a form of state
policy implementation in the field of alternative energy, carried out through the activities of specially
authorized entities—representatives of public administration—who are functionally obliged to create
appropriate conditions for the full development of the sector.

Key words: alternative energy, renewable energy sources, sustainable energy, energy independence,
energy resources, public administration, sustainable development.

1. Introduction The formation of a new
scientifically grounded concept is always based
on the study, analysis, and integration of exist-
ing theoretical and practical knowledge, as
well as on the critical reconsideration of exist-
ing approaches. In other words, any scientific
research, regardless of its structure and content,
must be built on clear methodological foun-
dations, among which is the correct selection
of review sources for analysis.

When beginning research on ways to
improve the legislative and practical imple-
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mentation aspects of public administration
in the field of alternative energy in Ukraine,
it is indisputable that it is necessary to clarify
the concept and essence of the phenomenon
under study, which is practically impossible
without analyzing the state of scientific investi-
gation of this problem by domestic administra-
tive law scholars.

In view of the above, the purpose of this arti-
cle is to identify and elucidate the approaches,
conceptual foundations, and key provisions
developed within the administrative-law
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domain of scientific knowledge regarding
the definition of the concept and essence of pub-
lic administration in the field of alternative
energy in Ukraine.

2. Principles of State Regulation
of the Development of Alternative Energy

It should be noted immediately that com-
prehensive monographic studies dedicated
specifically to the legal nature and functional
mechanisms of public administration in the field
of alternative energy in Ukraine have not been
identified. Instead, available research substan-
tiates the attribution of social relations within
the alternative energy sector to the object com-
ponent of mechanisms of state, legal, and admin-
istrative-law regulation.

For instance, O. Voloshyn asserts that: “The
Sfurther development of alternative, non-tra-
ditional, renewable energy sources in Ukraine
requires the creation and legislative provision
of favorable investment conditions and appropri-
ate state support, the development and implemen-
tation of competitive technologies and equipment
models, and their introduction into production.
State support for the production of alternative
energy sources should consist in granting relevant
incentives and stimulating private investment
(including foreign investment) directed towards
the development of various sectors of alterna-
tive energy. Only under these conditions will
the development of wind energy facilities; solar
energy facilities; energy [acilities producing
electricity from biogas; energy facilities pro-
ducing electricity from biomass; environmental
thermal energy facilities; and facilities harness-
ing the hydropower potential of small rivers in
Ukraine at an economically feasible level signif-
icantly increase the share of alternative energy
in the overall fuel and energy balance and ensure
the necessary level of Ukraine’s economic, envi-
ronmental, and energy security” (Voloshyn,
2015).

Thus, according to the scholar, state regu-
lation of the development of alternative energy
includes: legislative provision, creation of con-
ditions for a favorable investment climate, stim-
ulation of scientific, technical, and technological
development, as well as state support for enti-
ties operating in this sector. At the same time,
the scholar defines state regulation of alter-
native energy development as: ‘the influence
of the state (the regulatory entity) on the regu-
lated objects through the creation of proper con-
ditions for the production, supply, transportation,
storage, transfer, and consumption of energy
produced from alternative sources, with the aim
of ensuring sustainable, balanced, and innova-
tive development of the national energy system,
which implies the rational use of available energy
resources, ensuring national energy security on

environmental grounds, and improving the wel-
Jare of society” (Maistro, Voloshyn, 2015; Volos-
hyn, 2015).

Equally noteworthy is the position
of D. Shtoda, who proposes defining adminis-
trative-law regulation of relations in the field
of alternative energy use as “administrative-law
influence exerted by authorized entities through
the norms of administrative law and other
administrative-law instruments, aimed at tar-
geted activities to ensure the public interest in
the development of alternative energy in Ukraine,
and guaranteeing each individual the real obser-
vance of rights regarding the production, storage,
transportation, supply, transfer, and consumption
of energy obtained from alternative sources, as
well as the adequate protection of these rights in
the event of their violation” (Shtoda, 2023).

It is important to note that the relationship
between these categories and public adminis-
tration is rather controversial. For example,
M. Rivis argues that public administration
and administrative-law regulation are closely
interconnected. The scholar explains that for
a long time, domestic science referred exclu-
sively to the terms “state governance” and “state
regulation”, including administrative-law regu-
lation. However, over time, there has been a ten-
dency to transform these categories into a qual-
itatively new conceptual apparatus, resulting in
the emergence of the new theoretical construct
of “public administration” (Rivis, 2018). He fur-
ther clarifies that this construct gained wide-
spread use due to the radical reform changes in
the state apparatus and specific organizational
factors in its structure. The transition from
a model of totalitarian governance to the rec-
ognition of human goods, values, and needs as
a priority of state policy necessitated the imple-
mentation of regulatory processes not only by
the state but also with the involvement of other,
non-state institutions (Rivis, 2018).

The scholar L. Aldokhina, who dedi-
cated a scientific publication to certain issues
of organizing public administration in the field
of alternative energy in Ukraine, also empha-
sizes that the topic of public administration has
been the subject of scientific discussion in recent
years due to the transformation of the state gov-
ernance system and the emergence of new inter-
related categories, such as “public management”
and “public administration”. Consequently, man-
agerial functions in the public sphere are carried
out not only by state authorities but also by
other entities endowed with authority (local
self-government bodies, public organizations,
etc.) [5, p. 105].

According to her, the concept of “public
administration in the field of alternative energy”
can be defined as the purposeful interaction
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of public administration entities (the Min-
istry of Energy of Ukraine, other authorized
state bodies, and local self-government bodies)
with alternative energy producers, consumers,
and other participants in the energy market
regarding the implementation of regulatory
legal acts in the field of alternative energy
and the execution of main tasks and functions
in this sector (creation of legal, organizational,
and material-technical conditions, including
attracting investments necessary for sector
development). She clarifies that the analy-
sis of the content of the public administra-
tion process in the field of alternative energy
in Ukraine demonstrated that such a process
combines elements and instruments of manage-
ment, regulation, and monitoring, and therefore
requires the development of a comprehensive
regulatory framework that would maximally
cover the legal relations between the subject
and object of administration, with the legis-
lative consolidation of the concept of “pub-
lic administration” and its main functions in
the field of alternative energy. According to
the scholar, the main task of public adminis-
tration in this sector is to create a coordinated
mechanism of interaction between the state,
local self-government bodies, and business enti-
ties in the field of alternative energy on the prin-
ciples of public-private partnership to create
maximum opportunities for the effective devel-
opment of the sector (Aldokhina, 2021).

3. Features of Public Administration in
the Field of Alternative Energy Sources

In another publication, L. Aldokhina
expressed the view that state governance
and public administration in the field of alter-
native energy sources should involve the estab-
lishment of a system of supervision and con-
trol over the effective use of renewable energy
sources and alternative fuels; the develop-
ment and monitoring of the implementation
of state target programs in the field of efficient
use of alternative energy sources and fuels;
and the development of sectoral and regional
programs in this area. One of the primary tasks
she identifies is ensuring the further develop-
ment of public-private partnership mechanisms
in the use of alternative energy sources, coordi-
nating and harmonizing interactions between
public authorities and participants in the energy
market to accomplish the main tasks and func-
tions in this sector, as well as further improving
the regulatory framework governing the field
of alternative energy (Aldokhina, 2023).

Interestingly, A. Zadykhailo, in his pub-
lication “Main Directions for Improving State
Governance in the Field of Alternative Energy
in Ukraine”, states that: “The study of the con-
cept of state governance in the field of alterna-
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tive energy requires scientific and theoretical
Jjustification and the definition of the content
of state governance, the essence, and directions
Jor improving the main categories of state gov-
ernance in the alternative energy sector. There is
also an urgent need to distinguish this category
Jfrom the related concepts of ‘public management’
and ‘public administration,” primarily due to
the transformation of the state governance sys-
tem itself and the emergence of new interrelated
categories in this domain” (Zadykhailo, 2021).

We find this scholarly position compel-
ling, as it appears sufficiently substantiated
by those researchers who consider state gov-
ernance as the organization of the state sec-
tor, which implies the absence of variability in
behavioral models or the organizational struc-
ture of the governance object and represents
the establishment and enforcement of impera-
tive norms in exclusive spheres of state interest.
Such spheres include those that are wholly or
partially non-public by default—internal secu-
rity, areas containing state secrets, territorial
division of administrative units, economic
aspects of ensuring state competitiveness,
and international relations (Danylenko, 2020).

However, A. Zadykhailo does not share
this view, arguing that the category “state
governance” has lost its methodological prop-
erties, since one of the subjects of administra-
tive legal relations is the local self-government
body, which does not belong to either the sys-
tem of state authorities or the domain of state
governance. Therefore, the main directions for
improving state governance in such a strate-
gically important sector for ensuring national
security and energy independence as alterna-
tive energy, according to Zadykhailo, are pri-
marily: the improvement of legal regulation
of legal relations between the subject and object
of administration; the legislative consolidation
of the concept of “public administration”, its main
principles, and functions in the field of alterna-
tive energy; further scholarly investigations
to delineate the relationship between the con-
cepts of “state governance”, “‘public manage-
ment”, and “public administration”; and research
into the organizational and legal component
of implementing the latter in the alternative
energy sector (Zadykhailo, 2021).

Accordingly, summarizing an interim conclu-
sion of this research, we can note the following:

— First, the legislative and scholarly dis-
courses regarding the development processes
of the alternative energy sector under active
state participation differ in terms of conceptu-
al-contentual and ideological characteristics;

— Second, scholars unanimously agree that
the state must actively participate in the mech-
anisms for developing this sector;
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— Third, at the current stage of state-build-
ing processes, it is more appropriate to appeal
to the category of “public administration” in
the field of alternative energy in Ukraine, which
necessitates an update of the regulatory termi-
nology. The methodological basis for this can
be provided by periodic scientific works con-
taining a number of conceptual provisions on
the issue. However, it seems more appropriate
to conduct a monographic study that would
systematically and comprehensively illuminate
the foundational theoretical and legal principles
of public administration in this sector.

4. Conclusions

The conducted research can be summarized
intwo key points: 1) it is necessary to distinguish
between the normative and scientific discourses
in interpreting the content and essence of public
administration in the field of alternative energy
in Ukraine; 2) it is essential to develop a com-
prehensive, scientifically grounded approach to
understanding the mechanisms of public admin-
istration in this sector.

It should be assumed that alternative
energy ought to be considered a strategic
object of Ukraine’s state policy, the protection,
provision, and support of which constitute
an independent state priority in the context
of state-building.

Accordingly, public administration in
the field of alternative energy in Ukraine can be
defined as a means of realizing the public inter-
est in achieving energy independence, sustain-
able economic functioning, and environmental
security, which objectifies in the legal imple-
mentation sphere the mechanisms of regulation,
management, provision, protection, and safe-
guarding of social relations arising in the pro-
cess of using alternative energy sources.

On the other hand, public administration
in the field of alternative energy in Ukraine can
reasonably be defined as a form of implementing
state policy in the sphere of alternative energy
sources, carried out through the activities
of specially authorized entities—representatives
of public administration—who are function-
ally obliged to create appropriate conditions
for the full development of the sector through
lawmaking, strategic planning and forecasting,
licensing and registration, control and supervi-
sory activities, state support, and other relevant
measures.
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CTAH HAYKOBOTO OITPAITIOBAHHA ITPOBJIEMH BUSHAYEHHA
HOHATTA TA CYTHOCTI IYBJIIYHOI'O AIMIHICTPYBAHH
Y COEPI AIBTEPHATHUBHOI EHEPTETUKU YKPAIHU

Amnoranisi. Memoto cmammi € BUSIBJIEHHSI Ta PO3KPUTTS TIXOiB, KOHIENTYAJIbHUX 3acaj i
OCHOBHUX T10JIOKeHb, ChOPMOBAHNX Y MEKaX a/[MiHICTPATHBHO-TIPABOBOI raJly3i HAyKOBHUX 3HAHb I110/10
BU3HAYEHHS TIOHSITTSI Ta CYTHOCTI yOJiYHOTO aMiHICTPYBaHHS Y cepi allbrepHATHBHOT eHEPreTUKH
Vkpainu. Pesyavmamu. Ockijibku GopMyBaHHS HOBOI HAyKOBO OOIPYHTOBAHOI KOHIIEMIIIT 3aBKIU
TPYHTYETBCS HA BUBUEHHI, aHAJI3i Ta iHTerparlii HAaIBHUX TEOPETUYHUX i IPAKTUYHUX 3HAHb, & TAKOXK
Ha KPUTHYHOMY TIePEOCMUCJICHH] ICHYIOUNX TTi/IXO/[iB, y TIiif CTaTTi aBTOPOM PO3KPUBAIOTHCST OCHOBHI
KOHIIENTyaJIbHi 3acajin, cHOPMOBaHI Y MeKaX aJIMiHiCTPATUBHO-TIPABOBOI rajly3i HAyKOBUX 3HAHD, IIOI0
BU3HAYEHHSI MOHATTS Ta CYTHOCTI TyOIIYHOTO afMiHICTPyBaHHs y cepi albTepHATHBHOI eHEPTETHKI
Ykpainu. 3ayBaxKeHo, 110 KOMIJIEKCHUX MOHOTPadidYHNUX Mpallb, IPUCBIYEHUX TEMATUIL BUSHAYCHHS
IOPUANYHOL TIPUPOAN Ta 0COOIMBOCTEH (DYHKIIOHYBaHHA MEXaHi3MiB ITyOIiYHOTO aMiHICTPyBaHHS Y
cepi anprepHATHBHOI €HEPreTHKN YKpaiHU aBTOPOM He BUsBJIeHO. HaTomicTh HAsSIBHUMU € HAyKOBi
PO3pPOOKH, 110 OOIPYHTOBYIOTH IIPUHAJIEKHICTh CYCIIJIBHUX BIZHOCHH cdepu  aibrepHaTUBHOIL
€HEPreTUKN 10 O0'E€KTHOI CKJIAaZ0BOI MeXaHi3MiB Jep/KaBHOTO, IPABOBOTO Ta aAMiHICTPATHBHO-
TIPaBOBOTO perymoBanHst. KoHcTaryeTbcest, 1o mepioinyHi HayKOBi ITpatti MiCTTh PSI KOHIENTY aIbHUX
MOJIOJKEHD, SIKI MOJKYTD CJIYTYBATH METOOJOTTYHOIO OCHOBOIO IS TTO/IAJIBINOI PO3POOKH TEOPETHKO-
IPaBOBUX 3acajl MyOJiuHOro aJMiHiCTpYBaHHs B 03HaueHiil cdepi. Buchosku. [Iposeseni po3siaku
y3araJibHeHO J[BOMa KJIIOYOBMMH IOJIOKEHHAMM: 1) BapTO PO3PI3HATH HOPMATUBHMII Ta HAYKOBUI
JIMCKypCHU iHTeprperalii 3MicTy Ta CyTHOCTI 11yGJIYHOTO aAMiHICTpyBaHHs y cepi anbrepHaTUBHOL
€HePreTUKN B YKpaiHi; 2) HeoOXiHuM € (opMyBaHHS I{iIiCHOr0 HAYKOBO 0OTPYHTOBAHOTO TiAXO/LY /10
PO3YMiHHS MeXaHi3MiB MmyO/IiYHOTO aAMIHICTPYBaHHS B O3HaueHiii cdepi. 3anpornoHoBaHO BUXOAUTH
3 TOro, IO aJabTePHATMBHA EHEPreTHKa Ma€ PO3IIAAaTHCh K CTpaTeriunmii 00’€KT mep:KaBHOI
NOJITUKY YKPaiHu, 0X0poHa, 3a0e3eYeH s Ta MiATPUMKa PO3BUTKY SIKOTO € CAMOCTIHHUM JIepPsKaBHUM
npiopureroM y cdepi po3OyI0BU Aep;KaBHOCTI. 3 OISy Ha 3a3HadeHe 1myO/iuHe aMiHICTpYBaHHS y
cepi aJbrepHATUBHOI eHepreTUKN YKpaiHU BUSHAUECHO SIK CIIOCIO peatizallil CyCIIbHOTO iHTepecy B
JIOCSATHEHH] eHepre THYHOI He3aI€KHOCT], CTaIoro Gy HKIIIOHYBaHHS €KOHOMIKH Ta €KOJIOTIYHOT Ge3IeKH,
1110 06’€KTUBYE B TIpaBopeasiizalliiiiy MIONMHY MeXaHi3MU PEryJIlOBaHHsl, YIIPaBJIiHHs, 3a0e311eYeHHs],
OXOPOHU Ta 3aXWCTY CYCIIJIBHUX BiTHOCHH, SIKi BUHUKAIOTD Y ITPOIeCi BAKOPUCTAHHS aJIbTePHATUBHUX
msKepedt eneprii. [Tpote 3ayBaskeHo, 1110 1y OJIiuHe aAMiHICTpyBaHHs Y chepi albTepHATHBHOT eHepPreTHKI
YKpainu miJIKoM 3aKOHOMiIPHO MOJKe BU3HAYATHCh SIK hopMa peastizallii iep:KaBHOiI IO TUKHN Y cdepi
JIBTEpPHATUBHUX JIKEPEJT eHepril, IO peasi3oBY€EThCS yepes MiSIBHICTD CIeIia/IbHO YIOBHOBAsKEHUX
cy0’€KTiB — MpeACTaBHUKIB My6 iyHoi aaminicTpaiii — aki (QyHKIIOHAIBHO 3060B’s3aHi CTBOPUTH
HaJIesKHi YMOBH JI7TSI TOBHOIIIHHOTO PO3BUTKY O3HAU€HOI chepu.

KmouoBi cioBa: asbrepHaTUBHA €HEPreTHKA, AJIBTEPHATHBHI JIZKepeJsia eHeprii, BiIHOBJIIOBaIbHA
eHepreTHKa, eHepreTHYHa He3a/JesKHICTh, €HePreTHYHI pecypeH, mybJiiyHe aAMiHICTPYBaHHs, CTaIil
PO3BUTOK.
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CLASSIFICATION OF SUBLEGAL ACTS
AS ATOOL FOR ENHANCING THE EFFECTIVENESS
OF LAW ENFORCEMENT

Abstract. Purpose. To analyse the criteria for the classification of sublegal normative legal acts.
Results. This article explores the issue of the effectiveness of applying sublegal normative legal acts
through the lens of their classification. The author emphasizes that the systematization and classification
of sublegal acts play a crucial role in ensuring the coherence of legal regulation, consistency among
different levels of normative provisions, and predictability for legal subjects. It is noted that the absence
of clear classification criteria may lead to legal uncertainty, normative conflicts, and a general decline
in the authority of law. The article examines existing approaches to the classification of sublegal acts
based on various criteria: the issuing authority, legal force, scope of application, and functional purpose.
A refinement of the classification system is proposed, taking into account current legislative trends
and the increasing significance of departmental regulatory acts. The author argues that the implementation
of a unified classification approach would improve the quality of law enforcement, facilitate navigation
within the legal framework, and allow for more effective legal oversight and regulatory impact assessment.
Conclusions. Based on the analysis of academic literature on the classification of sublegal normative legal
acts, the author concludes that there is little disagreement in the Ukrainian scholarly discourse regarding
their division according to the following criteria: (1) subjects of legal rulemaking; (2) legal force; (3) subject
of regulation; (4) duration; (5) territorial scope; and (6) scope of applicability in terms of subjects. Most
authors identify local sublegal normative legal acts. It is noted that the inclusion of additional classification
criteria by some scholars—such as the nature of normative competence (within own authority or based on
delegated powers) and the procedure of adoption (issued individually, adopted collegially, or jointly by
several bodies)—is a positive development. The author concludes that new approaches to the classification
of sublegal normative legal acts reflect growing scholarly interest in their application and contribute to
its effectiveness. However, there remains a need to unify classification criteria and clearly define in legal
science which criteria should be used for the classification of sublegal normative legal acts.

Key words: classification, sublegal normative legal acts, law enforcement.

1. Introduction The classification of sublegal NLAs allows for:

The classification of sublegal normative
legal acts (NLAs) is essential for understanding
their legal force and consequences, their sig-
nificance for the regulation of social relations,
and their legal impact, as well as for ensuring
effective law enforcement. The necessity of their
classification is emphasized in academic litera-
ture as follows: the continuous development
of social relations leads to the emergence of new
types of sublegal acts and necessitates deter-
mining their place in the overall system of legal
documents; the establishment, reorganization,
and dissolution of state and local self-govern-
ment bodies authorized to issue sublegal NLAs
requires scholarly analysis to improve or elim-
inate shortcomings; and the emergence of new
digital information carriers also necessitates
a clear delineation of such acts (Vylehzhanina,
2011).

© |. Kudriavtsev, 2024

1. clearly defining the place of each norm
within the legal system;

2. characterizing their functions and role in
the system of legal regulation;

3. identifying the boundaries of the state's
regulatory influence on society;

4. enhancing the effectiveness of both
law-making and law enforcement practices;

5. studying the features and potential inter-
action among different types of sublegal NLAs;

6. determining their purpose;

7. analysing the mechanisms through which
legal norms influence legal subjects (Zaichuk,
2006). The division of sublegal NLAs on such
grounds underscores the relevance of studying
this issue.

The classification of sublegal NLAs reg-
ulating social relations in general and within
specific societal domains is actively exam-
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ined by scholars such as M. Vylehzhanina,
I. Hryhorieva, H. Dudka, T. Kalynovska,
L. Mohylevskyi, I. Ovcharenko, N. Petruseva,
K. Naumova, among others. In their works, clas-
sification is traditionally based on such criteria
as rule-making subjects, legal force of the act,
duration, territorial scope, applicability by sub-
jects, and others. At the same time, modern
academic literature proposes new classification
criteria that may enhance the effectiveness
of law enforcement and require further schol-
arly investigation (Kudriavtsev, 2018).

2. Principles of Classification of Sublegal
Normative Legal Acts

Before analysing the scholarly positions
on such classification, it is necessary to clarify
the meaning of the term itself. The Compre-
hensive Explanatory Dictionary of the Modern
Ukrainian Language defines "classification” as:

1. the act of classifying;

2. asystem of dividing objects, phenomena,
or concepts into classes, groups, etc., based on
shared features or properties (Dubinskyi, 2009).
Classification allows for the systematic organ-
isation of objects according to specific criteria,
thereby contributing to their effective and con-
sistent application.

Inlegal scholarship, the classification of legal
norms is understood as “their division into sep-
arate types based on certain essential features,
which determine the specific role of each type
of norm in the regulation of social relations”
(Zaichuk, 2006).

Turning to the classification approaches
specifically for sublegal normative legal acts
(NLAs), scholars apply a variety of criteria. An
analysis of academic works dealing with clas-
sification reveals the existence of both narrow
and broad approaches. A narrow approach
to the classification of NLAs refers to the use
of only one or a few criteria or classification
within a specific field of social relations. A broad
approach, by contrast, entails the application
of multiple criteria for classifying sublegal
NLAs (Kudriavtsev, 2017).

Examples of the narrow approach can
be found in the works of M. Vylehzhanina,
L. Mohylevskyi, O. Skakun, Yu. Nychka
and others. For instance, L. Mohylevskyi, ana-
lysing the role of the highest state authorities
in issuing sublegal normative legal acts, clas-
sifies them based on whether they are adopted
by the Verkhovna Rada of Ukraine, issued by
the President of Ukraine, or the Cabinet of Min-
isters of Ukraine (Mohilevskyi, 2016).

M. Vylehzhanina classifies sublegal NLAs
into presidential decrees, resolutions of the Cab-
inet of Ministers of Ukraine, orders of cen-
tral executive authorities, decisions of local
self-government bodies, and decisions resulting
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from national or local referenda (Vylehzhanina,
2011).

V. Sukhonos divides them into: normative
presidential decrees, Cabinet of Ministers res-
olutions, instructions and normative orders
of ministries and agencies, decisions of local
self-government and local executive author-
ities (e.g., decisions of regional state admin-
istrations), and normative orders applicable
at enterprises, institutions, and organisations
(Sukhonos, 2005).

Yu. Nychka classifies sublegal rule-making
based on:

— subjects (rule-making by the head
of state, the government, executive authorities,
local self-government, non-state organisations
and institutions for internal matters);

— the method of formation (normative-act
based [unilateral], contractual, or prece-
dent-based);

— the method by which the rule-making
authority is defined (Nychka, 2015).

A broad approach to classifying sublegal
NLAs can be found in the works of V. Kulapov,
N. Motuzova, A. Malko, M. Tsvik, and O. Petry-
shyn, among others. This approach is based on
the application of multiple classification criteria
(Kudriavtsev, 2018).

The classification developed by L. Horbu-
nova is among the most widespread. She groups
sublegal NLAs of public administration entities
into:

1. normative legal acts of the President
of Ukraine;

2. normative legal acts of the Cabinet
of Ministers of Ukraine;

3. normative legal acts of ministries
and other central executive authorities;

4. normative legal acts of the authorities
of the Autonomous Republic of Crimea;

5. normative legal acts of local state admin-
istrations;

6. normative legal acts of local self-govern-
ment bodies (Horbunova, 2005).

The authors of the textbook General Theory
of State and Law classify sublegal NLAs accord-
ing to:

1. the adopting subject;

2. the external form of the act (e.g., decrees,
resolutions, orders, directives, decisions, stat-
utes, rules, etc.);

3. the scope of the act (general, departmen-
tal, local, internal);

4. duration (permanent or temporary);

5. the nature of rule-making competence
(within own authority or based on delegated
powers);

6. the procedure of adoption (issued indi-
vidually, adopted collegially, or jointly by mul-
tiple bodies) (Tsvik, 2010).
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Special attention should be given to the clas-
sification criterion of the nature of rule-making
competence, which is not always explicitly
addressed in academic discourse. In our view,
it is most comprehensively defined in the Law
of Ukraine “On Local Self-Government” of 21
May 1997, No. 280/97-VR. Chapter 2, titled
“Powers of the Executive Bodies of Village,
Settlement, and City Councils,” provides a list
of both their own (self-governance) and dele-
gated powers across 14 areas, including: socio-
economic and cultural development, planning
and accounting; budget, finance, and pricing;
management of communal property; housing
and communal services; domestic services,
trade, public catering, transportation and com-
munications; construction; education, health-
care, culture, physical education and sports;
regulation of land relations and environmen-
tal protection; and others (Law of Ukraine On
Local Self-Government, 1997).

The most comprehensive classification
of sublegal NLAs is presented by M. Kelman
and O. Murashyn. They identify the following
main types of sublegal NLAs:

— decrees and directives of the President
of Ukraine;

— resolutions of the Verkhovna Rada
of Ukraine and other acts;

— normative acts of the Autonomous Repub-
lic of Crimea;

— Cabinet of Ministers resolutions;

— international treaties of Ukraine — those
duly concluded and ratified (approved, sanc-
tioned, or adopted) by Ukraine form an integral
part of national legislation and are applied in
the manner prescribed for legal norms. The legal
force of such treaties is determined by the body
that ratified them;

— instructions, directives, and normative
orders of ministers and heads of other central
executive bodies, as well as agencies of eco-
nomic management and oversight;

— instructions and normative orders of min-
istries and departments of the former USSR on
matters not yet regulated by Ukrainian legal acts;

— normative acts of divisions and services
of local executive bodies, agencies of economic
management and oversight that affect the rights,
freedoms, and legitimate interests of citizens or
have interdepartmental significance;

— resolutions of the Board of the National
Bank of Ukraine;

— decisions of territorial communities;

— decisions of village, settlement, district
(in cities), oblast and district councils (Kelman,
Murashyn, 2006).

In addition, they recommend identifying
types of specific legal acts that may acquire nor-
mative legal significance, such as:

— acts of direct popular expression of will,
reflecting the results of national or local referenda;

— certain decisions of public associations
(acts of rule-making by such associations dele-
gated or sanctioned by the state);

— specific decisions of labour collectives
(resolutions and councils of labour collectives)
(Kelman, Murashyn, 2006).

3. Specifics of Formulating Criteria for
the Classification of Normative Legal Acts

The most significant discrepancies arise con-
cerning the formulation of the criteria by which
scholars classify normative legal acts (NLAs).
In our view, a unified approach to the classifi-
cation criteria of NLAs should be established in
the academic community.

We propose classifying sublegal NLAs
according to the following criteria:

— By adopting subjects: resolutions
of the Verkhovna Rada of Ukraine; presidential
decrees; resolutions of the Cabinet of Ministers
of Ukraine; orders, directives, and decisions
of ministries and other central executive bodies;
orders of their territorial subdivisions; orders,
resolutions, and directives of other state author-
ities that are legally authorised to adopt norma-
tive acts; directives of the heads of local state
administrations; decisions of local referenda;
decisions of local councils and their executive
committees; directives of village, settlement,
and city mayors, as well as heads of district, dis-
trict-in-city, and regional councils.

— By legal force: types of normative legal
acts are hierarchically ranked as follows: Con-
stitution, law, decree, resolution, ordinance,
order, directive, decision. The place of suble-
gal NLAs within this system is determined by
the status of the executive body in the hierarchy
that adopted the act.

— By subject matter of legal regulation:
sublegal NLAs are classified into acts of consti-
tutional, civil, administrative, financial, labour,
land, criminal law, and others.

— By scope of legal regulation:

— General acts regulate a wide range of pub-
lic relations and are mandatory for them;

— Special acts are mandatory for regulating
a specific type of social relation or within a par-
ticular field.

— By functional purpose:

— Regulatory acts are aimed at the positive
regulation of social relations;

— Protective acts are aimed at securing reg-
ulatory norms and safeguarding them from vio-
lations.

— By territorial scope:

— General effect (applicable throughout
the territory of Ukraine);

— Limited effect (applicable within a specific
region);
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— Local effect (applicable within the institu-
tion or body that adopted them).

— By duration:

— Permanent (no specified term of validity);

— Temporary (valid for a defined period).

— By external form: decrees, resolutions,
orders, decisions, statutes, rules, and others.

— By procedure of adoption:

— Unilateral (e.g., an order issued by the head
of a body or institution);

— Collegial (adopted by a board, directorate,
or similar collective body);

— Joint (adopted by multiple government
bodies) (Kudriavtsev, 2018).

Let us consider the criteria by which NLAs
are classified within various branches and areas
of legal regulation.

Legal scholarship also presents classifica-
tions of sublegal NLAs issued by local self-gov-
ernment bodies. For example, T. Kalynovska
classifies such acts according to:

1. the adopting subject;

2. the legal basis for adoption;

3. the form of the act;

4. the subject matter of regulation;

5. the content of the expressed will, most
clearly manifested in the acts of local councils;

6. the nature of the functions performed by
local council acts;

7. the circle of persons to whom the act
applies;

8. the duration of the act;

9. the nature of the powers exercised by
local councils (Kalynovska, 2011).

The author notes that these acts differ from
those adopted by state authorities in several
respects, including: the purpose of adoption;
the scope of application; hierarchical subordi-
nation; and a specific procedure for annulment
(Kalynovska, 2009).

K. Naumova suggests classifying normative
legal acts of local self-government bodies based
on the following:

1. Rule-making subjects — acts adopted by
the territorial community, respective council, or
executive body of the local council;

2. Form — statutes, regulations, decisions,
directives, etc.;

3. Duration — permanent and temporary
acts;

4. Territorial scope — applicable through-
out the jurisdiction of the local self-government
body or to a specific locality;

5. Target group — general, special, or excep-
tional application;

6. Hierarchy — adopted by representative
or executive bodies of local self-government, or
by local referendum;

7. Purpose — acts implementing own pow-
ers and those implementing delegated powers;
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8. Subject area — consistent with the fields
in which powers are exercised by local self-gov-
ernment bodies and officials (Naumova, 2014).

L. Horbunova proposes the following crite-
ria for the classification of normative legal acts
of local state administrations, which we support:

a) By the organisational and legal level
of the local executive authorities issuing them:

— NLAs of regional, Kyiv and Sevastopol
city state administrations;

— NLAs of district administrations in
regions and in the cities of Kyiv and Sevastopol.

b) By form: directives of the heads of local
state administrations; orders of department
heads and other structural units of local state
administrations.

c¢) By subject matter: acts addressing legal-
ity within a given administrative-territorial
unit; protection of citizens' rights, freedoms,
and legitimate interests; socio-economic devel-
opment; local budgets, finances, and account-
ing; management of state property; privatisa-
tion and entrepreneurship; regional economic
and industrial development; agriculture; trans-
portation and communications; education, sci-
ence, and culture.

d) By purpose:

— Acts aimed at implementing the own pow-
ers of these state bodies;

— Acts aimed at exercising delegated pow-
ers, including those of local self-government
bodies (Horbunova, 2005).

In administrative law, normative legal acts
are regarded as acts of public administration,
and their classification is commonly based
on the following criteria: legal content, legal
force, legal consequences, issuing subjects,
form of expression of will, method of adop-
tion, temporal and territorial scope, entry
into force and termination procedures, among
others (B. Averyanov, D. Bezubov, T. Hurzhii,
N. Zarosylo). We concur with the position
of N. Zarosylo that legal force is the principal
criterion for the classification of administrative
legal acts (Zarosylo, 2014), given that adminis-
trative law governs public administrative rela-
tions within the state (Kudriavtsev, 2018).

Of particular interest is the classification
of administrative legal acts proposed by a group
of scholars (Averianov, 2004), which is based on
the following criteria:

— By legal nature: normative, individual,
and mixed acts;

— By issuing subjects: the authorities
legally empowered to adopt acts of public
administration;

— By legal form: resolutions, directives,
orders, instructions, rules, regulations;

— By the method of adoption: unilateral,
collegial, joint, or by coordination;
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— By the relationship between the issuer
and addressees:

— acts addressed directly to subordinate
subjects;

— acts addressed to entities within the func-
tional scope of the issuing authority;

— acts with an undefined circle of addressees;

— acts addressed to individually identified
(personalised) subjects;

— By form of expression of will: written
and oral acts;

— By the moment of entry into force:

a) immediately upon signature or adoption;

b) from the date specified in the act itself;

¢) from the date indicated in another act;

d) upon state registration;

e) after official publication or notification in
accordance with established procedures;

— By the scope of authority of the issuing
subject:

— discretionary acts adopted at the sole
discretion of the authority or official without
the need for approval;

— acts of “bound administration” adopted
where the authority has no discretion and must
act within strictly defined parameters (Averi-
anov, 2004).

In economic law, scholars classify sublegal
normative legal acts to include:

a) presidential decrees on economic matters;

b) presidential directives on economic mat-
ters;

¢) resolutions and directives of the Cabinet
of Ministers of Ukraine relating to economic
policy;

d) economic regulatory acts issued by min-
istries, state committees, and administrative
bodies;

e) normative legal acts of local councils
and state administrations that govern economic
relations (Kravchuk, 2007).

When classifying sublegal NLAs by legal
force, H. Smolyn proposes the following hier-
archy:

1. Decrees of the President of Ukraine;

2. Acts of the Cabinet of Ministers
of Ukraine;

3. Ministerial and departmental normative
acts issued by competent ministries and agen-
cies to regulate specific sectors of the national
economy or particular categories of subjects;

4. Regional normative acts adopted by
local self-government bodies within the frame-
work of delegated state authority and estab-
lished procedures (e.g., regional rules concern-
ing urban development master plans or spatial
planning, approved by regional councils);

5. Local normative acts adopted directly
by business entities or their founders, such as
charters, founding agreements, internal regula-

tions of governing bodies, and other documents
that regulate the activities of the economic
entity (Smolyn, 2010).

Even a superficial analysis of these classifica-
tions reveals the absence of some forms of sub-
legal normative legal acts, such as resolutions
of the Verkhovna Rada of Ukraine, which are
also relevant in the system of legal regulation
(Kudriavtsev, 2018).

4. Conclusions

An analysis of scholarly literature on the clas-
sification of subordinate normative legal acts
reveals a general consensus among legal scholars
regarding the following classification criteria:

1. subjects of normative law-making;

2. legal force;

3. subject matter of regulation;

4. duration of effect;

5. scope of application;

. personal scope of application.

Most authors emphasize the existence
and importance of local subordinate normative
legal acts. A positive trend can be observed in
the recognition of such additional criteria as:
the nature of law-making competence (within
the scope of own competence or within del-
egated powers), and the procedure of adop-
tion (issued unilaterally, adopted collegially, or
jointly by several bodies).

Emerging approaches to the classification
of subordinate normative legal acts reflect
a growing academic interest in their applica-
tion, which contributes to more effective legal
practice (Kudriavtsev, 2018). However, it is
necessary to unify the classification criteria
and to define, within the framework of legal
science, the specific set of standards by which
the classification of subordinate normative legal
acts should be carried out.

»
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KOMIETEHIIA CYB’€KTIB IIO10 BUNAHHA INIIBAKOHHUX
HOPMATUBHO-IIPABOBUX AKTIB ¥ COEPI AIEPHOI EHEPTETUKH
TA PAJIAIIIAHOI BE3IIEKHU

Awnorauisi. Memoro cmammi € BUsHaYeHHsI KOMIIETEHIIT cy( €KTiB 1100 BUAAHHS MiI3aKOHHUX HOP-
MATHBHO-TIPABOBKX aKTiB y cepi sepHOi eHepreTHKy Ta pajiaiiiinoi 6esnexku. Pesyavmamu. Y crarti
JOCIKEHO KOMIIETEHI1i0 cy6’€KTiB 1010 BUAAHHS MiA3aKOHHIX HOPMATHUBHO-IIPABOBKX aKTiB y cdepi
sAJlepHOi eHepreTUKK Ta paiianiiinoi Oesnexu. [Tig3akoHHI HOPMATUBHO-IIPABOBI akTH y cepi BUKOPHC-
TaHHA A7EPHOI CHEPTii Ta PaiamiitHol Ge3TeKN € MOXiAHUMIL IX MiT3aKkoHHMIT XapaKTep 3yMOBTIOEThCS
THM, 1[0 BOHU MPUHAMAIOThCst 200 Ha OCHOBI 3aKOHIB, ab0 TMiA3aKOHHUX aKTiB BUIIOI IOPUANYHOI CHIH (Ha
BUKOHaHHs ykasy [Ipesunenta Ykpainu, nocranos KMY, MinicrepctBo enepretiku YKpaitu Toio) abo
BIAMOBIZHO 10 MIZKHAPOAHUX 30008’ s13aHb YKkpainu. HarosouieHo, 1o HOpMaTHBHO-TIPABOBE PeryJtoBaH-
HS B TaIy3i BUKOPMCTAHHS sIEPHOI eHepril Mae He JIMIIe cTpaTeriyie 3HaYeHHs, a i BUMarae oco0JIMBoi
YiTKOCTi, CHCTEMHOCTI Ta y3Tro/KeHOCTi. Tak sk TpaBoBe ToJe y i cdepi OXOTII0E MMPOKNH CIEKTP
aKTIB - BiJl 3aKOHIB YKpaiHM /10 MiJ[3aKOHHNX HOPMATHBHO-TIPABOBUX aKTiB OPTaHiB BIKOHABYOI BJIA/H
Ta clelliajizoBanux opratiB. BogHouac Beska KiJibKiCTh TaKUX aKTiB, IXHIH Pi3HUI IOPUIUYHUN CTATYC,
piBeHb ieTatisallii Ta MpaBoBa CKJIa 3yMOBJIOIOTh MOTpe0y B JOKJIJHOMY aHali3i ¢yl eKTiB HOPMOTBOP-
4OCTi Ta POJIi B MEXaHI3Mi IPABO3ACTOCYBAHHS. ABTOPOM BUSHAUCHO HACTYIIHI Cy('€KTH Y KOMIIETEHIIIO
SKUX BXOAUTD BUJIAHHS Mi/[3AKOHHUX HOPMATHBHO-ITPABOBHX aKTiB y cepi saepHoi eHepreTHKM Ta pajli-
auiiinoi Gesnexu, Humu €: Bepxosra Paga Ykpaiuu, [Ipesugent Ykpainu, Kabiner Minictpis Ykpainu,
MiHicTepcTBO eHepreTUKN YKpaiHM, a TAKOK IHII OPTaH! JepsKaBHOI Biajgu (MiHICTEpPCTBa, BiZIOMCTBA,
MicieBa Jiep;kaBHa a[MiHICTpPaIlisl) Ta OPraHu MicIIeBOTO caMOBPsiyBanHs. Bucnogxu. Anasnis migzaxoH-
HMX HOPMaTHUBHO-IIPABOBKX aKTiB y cdepi sAepHOl eHepreTuky Ta 3abesnedeHHs paialiiiHol Ge3nexu
JI03BOJIMB ABTOPY KOHCTATYBATHU iX BI/[IIOBIHICTb 3aKOHOJABYMM IOJIOKEHHSM, CTablIbHICTD i BOAHOUYAC
OTepaTUBHICTh TA TOCTiliHe OHOBJIEHHS BiIIOBIHO /10 PeAIbHOTO cTaHy sjaepHoi enepretuku. OHak,
3BEPHEHO yBary Ha HEJOCTATHE PO3MEKYyBalHs MOBHOBAKEHDb Ta KOMIIETEHIIii OpraHiB Jep:kaBHOI BJia-
U 1 YIIPaBJIHHS 1010 HOPMATUBHOTO PETYJIOBAHHSI isJIbHOCTI €HEPreTHKHU Ta PajiialiiiHol Oesneku, 1o
[PU3BOIAUTH /10 JyOII0BAHHS HOPMATUBHOTO MACHBY, IPUITHSITTSI Ta BIPOBA/IKEHHs! (DAKTUYHO aHAJIOTTY-
HUX HOPMATUBHUX aKTiB, Mapasesi3aMy B HODMATUBHIH [IiSITTBHOCTI MiHICTEPCTB Ta BiZIOMCTB.

KmouoBi cioBa: KoMIeTeHIlis, Mi/[3aKOHHI HOPMAaTUBHO-IIPABOBI aKTH, s/IePHA €HEPreTHKa, paJialiii-
Ha Gesriexa, cy6'exTH.
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THE INVESTIGATOR OF THE STATE BUREAU
OF INVESTIGATION AS A SUBJECT
COUNTERACTING CRIMINAL OFFENCES

IN THE SPHERE OF OFFICIAL ACTIVITY

Abstract. Purpose. The purpose of the article is to analyse the legal status of an investigator of the State
Bureau of Investigation (SBI) as a subject counteracting criminal offences in the sphere of official activity,
to identify relevant problems of their functioning, and to formulate practical and regulatory proposals
aimed at enhancing the effectiveness of the exercise of their powers within criminal proceedings.
Results. The scientific article examines the role of the State Bureau of Investigation as a key actor in
the system of counteracting criminal offences in the sphere of official activity. The author emphasizes
the importance of adhering to the constitutional principle of comprehensive, complete, and impartial
examination of the circumstances of criminal proceedings in accordance with criminal procedural law,
which constitutes a decisive criterion for evaluating the effectiveness of investigators and prosecutors
during pre-trial investigation. It is argued that in the context of incomplete reform of the law-enforcement
system and the existence of multiple procedural inconsistencies, normative improvement of certain
aspects of the work of SBI investigators is required. Conclusions. In this regard, the paper proposes
a number of amendments to the provisions of the Criminal Procedure Code of Ukraine, in particular:
granting investigators, upon approval of the prosecutor, the authority to decide on the application
of certain preventive measures; expanding the scope of temporary access to things and documents
without applying to the investigating judge; updating approaches to the recording of testimonies from
victims and witnesses by broadening the grounds for their interrogation in the investigating judge’s mode;
reforming the procedure for conducting urgent investigative (search) actions, including those involving
entry into a person’s dwelling; expanding the grounds for conducting covert investigative (search) actions
before obtaining the relevant ruling of the investigating judge; and establishing the investigator’s right to
request information, objects, and documents through an official request. The proposed amendments aim
to increase the efficiency of SBI investigators, eliminate barriers to law enforcement practice, and ensure
a balance between the public interest and the protection of human rights.

Key words: investigator, State Bureau of Investigation, criminal offences in the sphere of official
activity, criminal proceedings, pre-trial investigation, powers, investigative (search) actions, covert
investigative actions.

1. Introduction

One of the most destructive phenomena pos-
ing a real threat to national security, the stabil-
ity of state institutions, and public trust in bod-
ies of public administration is criminal offences
in the sphere of official activity. These offences
include abuse of power, exceeding official
authority, official forgery, and receiving unlaw-
ful benefits, frequently committed by officials
of public authorities, law-enforcement bodies,
and judicial institutions. Effective counteraction
to such offences is impossible without the proper
functioning of specialised institutions endowed
with procedural autonomy, professional staffing
potential, and statutorily defined powers.

In this context, the State Bureau of Investi-
gation (SBI) plays an important role as an inde-
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pendent law-enforcement body authorised to
conduct pre-trial investigations into serious
and particularly serious crimes committed
by high-ranking officials, judges, prosecutors,
and law-enforcement officers. Since its estab-
lishment pursuant to the Law of Ukraine “On
the State Bureau of Investigation” (2015),
the SBI has gradually become one of the key
instruments in combating corruption and other
manifestations of abuse of power in the public
sector.

At the same time, the practice of applying
criminal procedural legislation demonstrates
the existence of a number of issues related to
the exercise of powers by SBI investigators,
in particular the limited nature of their proce-
dural rights, the complexity of evidence-gather-
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ing mechanisms, duplication of functions with
other agencies, and legislative gaps. The rele-
vance of this study is conditioned by the need to
improve the legal regulation of the SBI’s activi-
ties in the context of ensuring effective and fair
pre-trial investigation of criminal offences in
the sphere of official activity.

The purpose of the article is to analyse
thelegal status of an SBI investigator asa subject
counteracting criminal offences in the sphere
of official activity, to identify the existing prob-
lems of their functioning, and to develop practi-
cal and regulatory proposals aimed at improving
the effectiveness of the exercise of their powers
within criminal proceedings.

Issues concerning the exercise of procedural
powers by investigators, particularly in the con-
text of the SBI’s activities, have been addressed
in a number of scientific studies, normative acts,
and practice-oriented works. In scholarly liter-
ature, the delineation of procedural competence
between investigators and other participants in
pre-trial investigation is analysed in the work
of M.S. Tsutskiridze. A comprehensive anal-
ysis of systemic shortcomings in the legal reg-
ulation of pre-trial investigation is presented
in the monograph by V.H. Drozd. The aspects
of investigators’ authority to conduct interroga-
tions are explored in the studies of I.V. Hlovyuk,
L.D. Udalova, and M.Ye. Shumylo. Legislative
aspects of conducting certain investigative
(search) actions are highlighted by O.S. Staren-
kyi. Thus, the analysis of scientific sources
demonstrates active research into specific
aspects of the investigator’s activity as a key
figure in pre-trial investigation. However, it
must be noted that there is no holistic approach
to the comprehensive study of the status
of an investigator of the State Bureau of Inves-
tigation in the context of counteracting crim-
inal offences in the sphere of official activity,
which determines the relevance of the chosen
academic direction.

2. Problems in the Course of Criminal Pro-
ceedings

Within the system of the criminal proce-
dural legislation of Ukraine, the key role in
fulfilling the tasks of pre-trial investigation
belongs to the investigator, including the inves-
tigator of the State Bureau of Investigation
(SBI), which is a specialised body authorised
to detect and investigate criminal offences
committed in the sphere of official activity. It is
the SBI investigator who carries out the record-
ing, seizure, verification, assessment, and pro-
cedural documentation of information about
the criminal event, traces, items, documents, as
well as the environment and other essential cir-
cumstances relevant for establishing the truth
in criminal proceedings.
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Pursuant to Part 2 of Article 9 of the Crim-
inal Procedure Code of Ukraine, the investi-
gator, along with the prosecutor and the head
of the pre-trial investigation body, is obliged to
ensure a comprehensive, complete, and impartial
examination of all circumstances of the crimi-
nal proceedings (Criminal Procedure Code
of Ukraine, 2012). This requirement concerns
both the circumstances indicating a person’s
guilt and those that justify them, as well as cir-
cumstances mitigating or aggravating the degree
of liability. The proper legal assessment of these
facts and the adoption of substantiated proce-
dural decisions represent the core of the pro-
fessional activity of the SBI investigator. This
principle is fundamental for ensuring objectiv-
ity and legality of the pre-trial investigation,
particularly in cases involving public officials,
where the investigator may face external influ-
ences, attempts at interference, as well as infor-
mational or political pressure (Tsutskiridze,
2018). It is the impartiality and procedural
autonomy of the SBI investigator that serve as
guarantees of effective counteraction to crimi-
nal offences in the sphere of official activity.

In the course of criminal proceedings,
the SBI investigator encounters a number
of substantial issues that complicate the effec-
tive exercise of their procedural powers. In
particular, the regulatory framework governing
certain investigative (search) actions remains
problematic. V. H. Drozd draws attention to
the fact that current legislation does not pro-
vide a clear procedure for conducting such
investigative (search) actions as an investiga-
tive experiment or obtaining samples for expert
examination in residential premises, which cre-
ates significant difficulties for ensuring compli-
ance with legality requirements during the col-
lection of evidence (Drozd, 2018).

A separate issue deserving attention con-
cerns the legal regulation of interrogation as
a procedural action. According to L. D. Udal-
ova, interrogation should be regarded not only
as an investigative action but also as a form
of implementing criminal prosecution, com-
bining the function of obtaining evidentiary
information with an institution of criminal pro-
cedural law, which plays a crucial role in form-
ing the evidentiary base of criminal proceedings
(Udalova, 2013).

In their activities, an SBI investigator daily
adopts procedural decisions that must be based
on sound logic and a legislatively defined pro-
cedure. As noted by Yu. A. Komissarchuk,
the decision-making process includes several
sequential stages. The first stage involves estab-
lishing the factual circumstances of the case in
accordance with the rules of evidence provided
by the criminal procedural law, which ensures
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an appropriate basis for decision-making. A par-
ticularrole in this process is played by the assess-
ment of evidence, as it allows determining its
relevance to the proceedings. The second stage
consists in correlating the established factual
circumstances with the legal grounds provided
by law, with the aim of identifying congruence
between them. The final stage involves choos-
ing a specific form of action, which presupposes
the adoption of the most appropriate decision
considering the tasks of the pre-trial inves-
tigation. This stage also includes the selec-
tion of means and mechanisms for achieving
the intended goal, which is a typical element
of decision-making in any sphere of social prac-
tice (Komissarchuk, Riashko, 2013).

Thus, the SBI investigator not only exer-
cises the powers granted by law but also acts as
an active subject of the criminal process, respon-
sible for the objectivity, legality, and effective-
ness of counteraction to official misconduct.
Their role in this process requires not only high
professional competence but also adequate reg-
ulatory support for procedural activity.

The exercise of procedural powers by
an SBI investigator is manifested in the adop-
tion of procedural decisions and the perfor-
mance of procedural actions, which are doc-
umented in the form of criminal procedural
instruments, including resolutions (orders),
motions, protocols, and submissions. As rightly
noted by I. V. Basysta, the term “decision” is
a generic concept that reflects the legal nature
of the investigator’s act, whereas a resolution
or submission constitutes the form of such
a decision (Basysta, 2011). Accordingly, a res-
olution is a procedural act that not only formal-
ises the will of the investigator but also gives
rise to specific legal consequences. At the same
time, the protocol of an investigative (search)
action, unlike a resolution, performs a record-
ing function and reflects the results of a directly
conducted procedural action without inde-
pendently generating legal consequences.

Itisincorrect to equate the concept of a “pro-
cedural decision” with an “investigator’s resolu-
tion,” since the latter is merely an external form
of expressing the adopted decision. If the reso-
lution is lost or damaged, the decision itself—as
a result of the investigator’s internal volition—
does not cease to exist and is subject to restora-
tion in the appropriate form.

Special attention should be paid to such
a form of procedural decision as a motion. As
noted by N. V. Hlynska, a motion embodies
the decision already adopted by the investiga-
tor; however, its implementation often requires
the prosecutor’s approval or an investigative
judge’s ruling. At the same time, a motion
should be considered a type of criminal pro-

cedural decision, as it not only imposes a legal
obligation on another participant in the pro-
ceedings to consider it on the merits but may
also entail potentially adverse consequences for
the suspect or other persons (Hlynska, 2014).

Therefore, the activity of the SBI investi-
gator as a subject of counteraction to criminal
offences in the sphere of official activity is real-
ised through adopting procedural decisions,
which are formally documented and serve as
a mechanism for the implementation of legal
consequences within criminal proceedings.
According to Parts 3 of Article 104 and 5
of Article 110 of the Criminal Procedure Code
of Ukraine, the structure of such documents
is strictly regulated and contains information
about the circumstances of the procedural
actions carried out, their content, legal grounds,
and justification, which ensures an adequate
level of procedural form and compliance with
guarantees of the rights of the participants in
the proceedings (Criminal Procedure Code
of Ukraine, 2012).

3. Specific Features of the Exercise of Pro-
cedural Powers by an SBI Investigator

One of the pressing issues in the exercise
of procedural powers by an SBI investigator in
the context of combating criminal offenses in
the sphere of official activity is the limited abil-
ity to independently apply operational-search
measures. In addition, current procedural
regulation requires mandatory formalization
of the results of investigative (search) actions in
the form of a protocol, even when modern tech-
nical means of recording are used, which in some
cases complicates the promptness and effective-
ness of pre-trial investigation.

According to Article 41(3) of the Criminal
Procedure Code of Ukraine, the instructions
of an investigator or prosecutor regarding
the conduct of covert investigative (search)
actions (CISA) are mandatory for execution by
the relevant operational units. At the same time,
Article 41(2) establishes an imperative prohi-
bition on the independent initiation of proce-
dural actions by operational personnel. On one
hand, this corresponds to the general principles
of organizational subordination and proce-
dural unity of investigation. However, in prac-
tice, situations arise in which, within the scope
of a given instruction, an operational officer
objectively requires the conduct of additional
CISAs, for example, in cases of tracing a suspect
or documenting corrupt activities of officials. In
such cases, current legislation does not allow
the operational officer to file a corresponding
motion to the investigating judge or prose-
cutor but instead obliges them to coordinate
every initiative with the authority that issued
the instruction. This significantly reduces flex-
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ibility and efficiency in a dynamic operational
environment.

In this regard, it appears reasonable to
introduce a provision in the CPC that would
grant the authorized operational officer, within
the scope of the given instruction, the right to
submit proposals to the investigator or prosecu-
tor regarding the necessity of conducting spe-
cific CISAs.

Under current criminal procedural law,
an SBI investigator has the right to personally
conduct CISAs or to entrust their conduct to
operational units. However, the procedural
powers of an SBI investigator in the sphere
of CISAs may and should be considered as
a form of manifestation of criminal proce-
dural relations, within which the permissible
limits of interaction between the parties to
the proceedings are established. Such inter-
action must take place within clearly defined
limits of authority, aligned with the princi-
ples of adversarial proceedings, proportional-
ity, and respect for human rights. To improve
current procedural regulation, it is proposed
to grant investigators the right to entrust
the conduct of investigative (search) actions,
covert investigative (search) actions, or other
procedural actions to the relevant opera-
tional units (by supplementing Article 40(2)
(3) CPC). Implementation of such a provi-
sion would enhance the effectiveness of proce-
dural interaction between the SBI investigator
and operational units, ensure prompt response,
and strengthen the institutional capacity of pre-
trial investigation bodies in countering crimes
in the sphere of official activity.

A critical aspect of the procedural activity
of an SBI investigator is the exercise of powers
regarding obtaining statements from witnesses
and victims as sources of evidence. In this con-
text, particular attention should be paid to
the legal regulation of a special type of interroga-
tion — interrogation in a court session at the pre-
trial stage, provided for in Article 225 CPC. In
the scientific community, various viewpoints are
expressed regarding the appropriateness of this
institution. Some scholars question the neces-
sity of retaining this method of interrogation in
the CPC, arguing that the powers of the inves-
tigating judge in this case exceed the function
of judicial control over the legality of the inves-
tigator’s and prosecutor’s actions. According to
them, the form of this interrogation is overly
complicated, as it does not exclude the possibil-
ity of obtaining the corresponding statements
directly by the investigator (Ilieva, 2014).

However, as rightly noted by O.S. Staren-
kyi, such an approach is unfounded (Staren-
kyi, 2017), since, as M.E. Shumylo reasonably
emphasizes, the norm of Article 225 CPC is
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aimed at preventing the risk of loss of evi-
dence in conditions of a real threat to the life
or health of a witness or victim or other cir-
cumstances that may make their interrogation
in court during the trial impossible (Shumylo,
2013). Granting the authority to conduct such
an interrogation specifically to the investigating
judge is justified in terms of ensuring the adver-
sarial nature of the proceedings, preventing
potential abuses by the investigator, and con-
sidering procedural guarantees for the defence.
As correctly indicated by I.V. Hloviuk, the pow-
ers of the investigating judge in this aspect are
a measure for securing evidence, allowing con-
sideration of the future impossibility of obtain-
ing such statements again during the trial
(Hloviuk, 2013).

The legislator assigns particular importance
to such statements within the system of evi-
dence evaluation. According to Article 95(4)
CPC, the court may base its conclusions only
on statements obtained directly in court or
according to the procedure established in
Article 225 CPC, which indicates their higher
evidentiary value compared to statements
obtained in the general procedure (Article 224
CPCQ). In this regard, it is advisable to improve
Article 225(1) CPC by specifying an exhaustive
list of exceptional circumstances under which
a witness or victim may be interrogated in
a court session at the pre-trial stage (existence
of danger to life or health, serious illness, long-
term business trip, travel abroad, absence of per-
manent residence, conscription into the Armed
Forces of Ukraine, presence in temporarily
occupied territory of Ukraine, or other circum-
stances that may prevent interrogation).

Implementing such clarifications will pre-
serve the balance between the necessity of secur-
ing evidence and the protection of the rights
of the parties, as well as strengthen procedural
discipline in the conduct of interrogations as
an investigative (search) action in criminal pro-
ceedings, particularly those investigated by SBI
investigators and related to criminal offenses in
the sphere of official activity.

Within the procedural activity of an SBI
investigator, an important component is ensur-
ing the effective collection of evidence, including
through the request of objects and documents.
Requests, as a distinct form of obtaining evi-
dentiary information, are of a universal nature
and may be applied at any stage of criminal
proceedings. This is explained by the fact that,
unlike investigative (search) actions, requests
are made without coercion and do not require
judicial control, making them appropriate even
at the initial stages of pre-trial investigation or
during the trial (Shepitko, 2015). The advan-
tage of this method of obtaining evidence is its
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procedural simplicity and flexibility, especially
in cases where conducting full investigative
actions is unnecessary.

However, in practice, investigators encoun-
ter problems associated with the lack of regu-
lation regarding the recognition of requested
documents as proper and admissible evidence,
particularly when dealing with copies not
obtained directly through court procedures.
According to Article 99 CPC, the prosecution
or defence is obliged to provide the original
document, and the absence of a clear regulatory
mechanism for requesting originals results in
copies often being deemed inadmissible. Fur-
thermore, due to inconsistencies in Article 93(3)
CPC, asituation of procedural inequality arises:
an investigator has the authority to request
documents, whereas the defence or a represent-
ative of a legal entity does not, which violates
the principle of adversarial proceedings.

To address this gap and ensure uniform law
enforcement in requesting objects and docu-
ments, it is proposed to improve Article 93(2)
CPC. The need for such amendments is deter-
mined by the necessity of a regulatory mech-
anism for requesting information from state
authorities, local self-government bodies, enter-
prises, institutions, organizations, and individ-
uals in a procedural form, which would define
the procedure and deadlines for compliance.
It is proposed to establish that decisions by
the investigator, inquiry officer, or prosecutor
regarding the request of documents, objects,
information, expert conclusions, or inspection
reports should be issued in the form of a rea-
soned resolution with a mandatory compliance
period not exceeding ten days, except where
a different period is agreed upon with the initi-
ator of the request. Such an approach will con-
tribute to the unification of procedural regula-
tion, enhance legal certainty for participants
in criminal proceedings, and ensure effective
collection of evidentiary information in accord-
ance with the principles of adversarial proceed-
ings and admissibility of evidence.

Special attention should be given to
the issue of granting investigators the author-
ity to instruct temporary access to objects
and documents. As V.I. Farynnyk notes, tempo-
rary access is a procedural, rather than investi-
gative action, and therefore does not fall within
the scope of actions that may be delegated to
operational units under Articles 40(1)(3) and 41
CPC (Farynnyk, 2017). As a result, documents
obtained through such instructions may be con-
sidered inadmissible evidence, which directly
contradicts legal requirements and casts doubt
on the legality of the collected evidence. The
existing restriction prohibiting an investigator
from delegating temporary access to operational

units does not fully correspond to practical
needs. These units, performing tasks of search,
collection of factual data, and ensuring the evi-
dence base, are often the first source of infor-
mation with procedural significance. Therefore,
preventing their involvement in temporary
access deprives the investigator of an effective
tool for implementing pre-trial investigative
tasks.

Considering this, it is reasonable to amend
Article 41 CPC to expand the powers of the SBI
investigator, allowing instructions not only for
conducting investigative (search) actions or
CISAs but also for temporary access to objects
and documents. This will enable: prompt
response to dynamic changes in the investi-
gation environment; ensuring admissibility
and propriety of evidence; and preserving pro-
cedural balance between the parties.

Thus, improving the normative regulation
of the investigator’s powers regarding requests
and temporary access to objects and docu-
ments is a necessary condition for increasing
the efficiency of the SBI as a subject combat-
ing crimes in the sphere of official activity,
which will contribute not only to establishing
the truth in criminal proceedings but also to
ensuring a proper level of procedural guarantees
and strengthening trust in the investigator as
a procedurally independent and professionally
responsible participant in criminal proceedings.

4. Conclusions

As a result of the conducted research,
a number of pressing issues have been identi-
fied in the exercise of powers by SBI investi-
gators as subjects of criminal procedural rela-
tions in the investigation of criminal offenses in
the sphere of official activity. To address these
issues, a set of practical and normative-legal
changes has been proposed, aimed at enhanc-
ing the efficiency of pre-trial investigation. In
particular, it appears appropriate to supplement
Article 40(2)(3) CPC with a provision granting
the investigator the right to entrust the conduct
of investigative (search) actions, covert inves-
tigative (search) actions, or other procedural
measures to the relevant operational units.
Article 41 CPC should also provide for the pos-
sibility for the investigator to exercise powers
regarding temporary access to objects and doc-
uments, which would contribute to prompt evi-
dence collection.

Particular attention should also be paid
to improving the mechanism of interrogation
under Article 225 CPC by expanding the list
of grounds that prevent interrogation of a per-
son in court or may significantly affect the com-
pleteness and reliability of their testimony. In
addition, the SBI investigator should be granted
the right, in coordination with the prosecutor,

53



4/2024
CRIMINAL LAW

to apply preventive measures in cases provided
by law and to initiate the closure of criminal
proceedings in the presence of grounds estab-
lished by Article 284 CPC. Furthermore, it is
advisable to normatively regulate the powers
of SBI investigators to request objects, doc-
uments, or their copies, as well as information
from state authorities, local self-government
bodies, enterprises, institutions, organizations,
individuals, and auxiliary bodies, establishing
a clear deadline for providing a response to such
requests—no later than ten days from the date
of receipt.

Implementation of the proposed meas-
ures will contribute to  strengthening
the institutional capacity of the SBI, increasing
the efficiency of pre-trial investigation of crim-
inal offenses in the sphere of official activity,
and ensuring a balance between the interests
of justice and the procedural rights of partici-
pants in criminal proceedings.
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CJIIII‘II/II'/JI"I[EP}KABHOI‘O BIOPO PO3CJIIAYBAHD AK CYB’ERT
NMPOTUAII KPUMIHAJIBHUM ITPABOIIOPYIIEHHAM
Y COEPI CAYKBOBOI AIAJIbHOCTI

Auorauis. Memoto cmammi ¢ aHas1i3 1paBoBOro crarycy ciiguoro JIBP sk cy6’exra nporuaii 310-
gpHaM y cdepi cayKkO0BOi MisAIbHOCTI, BUABIEHHS aKTyaJIbHUX IPoOIeM Horo (hYyHKIIOHYBaHHs, a TAKOK
hopmyTOBaHHS TPAKTUYHNX i HOPMATUBHUX MPOMO3UILH MO0 TiABUIIEHHS eheKTUBHOCTI peasizartii
HOTO TIOBHOBAKEHD Y Me)KaX KPUMiHAJIBHOTO MTPOBAIKEHHS. Pe3yavmamu. Y HayKOBilt CTATTi JOCTI/TKY-
€ThCst poJib JlepKaBHOTO GI0PO PO3CIIIAYBaHb K KIOUOBOTO cy(’€KTa y CHCTEMi MPOTU/IIT KPUMiHATLHUM
MPABOMOPYIIEHHSIM ¥ cepi cysKO0BOI AiSITBHOCTI. ABTOP aKIIEHTY€E yBary Ha 3HaueHHi JOTPUMaHHSI KOH-
CTUTYIIHOTO MPUHINITY BCeGIYHOTO, TOBHOTO I HEYEPE/KEHOTO IOCIKEHHST 00CTaBIH KPUMiHAIBHO-
IO IIPOBA/KEHHS BIJIIIOBIIHO /10 KPUMIHAJILHOTO TIPOIIECYaIbHOTO 3aKOHY, 110 € BU3HAYAJIbHUM KPUTEPIEM
eeKTUBHOCTI AIATBHOCTI CJIAYOr0 Ta MPOKYPOpa B YMOBAX JOCYAOBOTO po3ciigyBamus. OOrpyHTOBY-
€TbC, 110 B YMOBAX HE3aBEPIIEHOTO pehopMyBaHHS IPABOOXOPOHHOI CUCTEMU Ta HASIBHOCTI HU3KHU TIPO-
IecyasbHUX KOJIi3id, HeOOXIAHUM € HOpMATUBHE BIOCKOHAJIEHHS OKPEMUX aCIIeKTiB MisJIbHOCTI CITIUnX
JlepskaBHOTO GIOPO po3cifyBanb. Bucnosku. Y 3B’s3Ky 3 M y poOOTI 3allPOIOHOBAHO PsI/l 3MiH [0
10J103keHb KpIMiHAIBHOTO HPOIecyaIbHOTO KOZIeKCy YKpaiHu, 30KpeMa: Ha/[aTH CJTi9UM, 32 TIOTO/IKEeH-
HAM 13 TIPOKYPOPOM, MOBHOBKEHHsI Ha NPUHHATTS PillleHb 100 3aCTOCYBAHHA OKPEMUX 3aMO0iKHIX
3aXOJ[iB; PO3MMPHUTH MeXKi 3/[fICHEHHST THMYacOBOTO JOCTYTY 0 peveil i JOKyMeHTiB 6e3 3BepHEHHsT 10
CJIIYOTO CyJL; OHOBUTH TTi/IX0/H 10 (hiKcallil ToKa3aHb MOTEPITIIMX Ta CBi/IKIB MIJIIXOM PO3IIUPEHHS i/
CTaB JIJIs1 iX JIONUTY B PEKUMI CJTiTYOTO Cy//Ti; pehopMyBaTH MOPSIOK 3/iHCHEHHST HEBIAKIA[HUX CJITINX
(pO3IIyKOBYX) filf, y TOMY YHCJI OB’ I3aHUX 13 MPOHUKHEHHAM 10 JKUTJa 0COOU; TOTOBHUTH TiICTABU
7S TIPOBeIEHHS HEeTJIACHUX CJTiTUNX (PO3IIYKOBHX ) /il 0 OTPUMAHHS BiIMOBIIHOI YXBAJH CJTIIOTO CY/I-
Ji; @ TaKoK 3akpinuTh 3a caiguum JlepxaBHoro GI0po poscizyBaHb IpaBo BUTpeOyBamHs iHpopmMaiii,
pedetl i TOKYMEHTIB MIJIIXOM HAMpaBJIeHHs 3aMUTy. 3alPONOHOBAHI 3MiHN CIPSIMOBaHI Ha TMiABUAIIEHHS
ebexruBHOCTI pobOTH CIiuKx JlepiKaBHOrO GIOPO PO3CIIiIyBaHb, YCYHEHHs PaBO3aCTOCOBHUX Oap epiB
Ta 3abe3redents Oatancy Mi MyOJiYHIM IHTEPECOM i 3aXMCTOM TIPaB JIOAUHN.

Kimouosi cioBa: caiguuii, [epskaHe GI0po posciiiayBatb, KpUMIHAIBHI MPABONOPYLIEHHS y cepi
cJrysK60BOT MisIbHOCTI, KPUMIHAJIbHE [POBAKEHHSI, 0CYI0BE PO3CIILYBaHHs, MOBHOBAKEHHSI, CIIiAdi
(posiykoBi) fii, Heraacui ciriyi fii.
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LEGAL FRAMEWORK FOR THE INVESTIGATION
OF CRIMINAL OFFENSES IN THE SPHERE

OF ECONOMIC ACTIVITY RELATED

TO DOCUMENT FORGERY

Abstract. Purpose. The purpose of the article is to analyze the legal framework for the investigation
of criminal offenses in the sphere of economic activity related to document forgery under conditions
of transition to a unified system of civil-law regulation, as well as to develop theoretically substantiated
proposals for improving criminal, procedural, and special legislation in order to enhance the effectiveness
of investigating such criminal offenses. Results. The article is devoted to a comprehensive study of the legal
framework for the investigation of criminal offenses in the sphere of economic activity related to document
forgery in the context of the transformation of Ukraine’s economic legislation and the digitalization
of economic processes. The relevance of the topic is 06yciosiena by the repeal of the Commercial Code
of Ukraine, the adoption of the Law of Ukraine “On the Peculiarities of Regulation of the Activities of Legal
Entities of Certain Organizational and Legal Forms during the Transitional Period and Associations
of Legal Entities,” as well as by the growing share of electronic document circulation, which significantly
changes the nature and methods of committing criminal offenses in the economic sphere. The author
identifies the range of regulatory legal acts governing the investigation of this category of criminal
offenses and substantiates the necessity of their updating and harmonization in view of the new
conditions of functioning of economic entities. Special attention is paid to the analysis of the provisions
of the Criminal Code of Ukraine that establish the substantive legal grounds for liability for document
forgery, as well as the provisions of the Criminal Procedure Code of Ukraine regulating the procedure for
recording, inspection, and seizure of documents, in particular digital ones. It is established that modern
methods of document forgery increasingly have a digital nature, which necessitates the modernization
of criminal procedural legislation. Conclusions. The expediency of amending Article 237 of the Criminal
Procedure Code of Ukraine is substantiated in order to regulate the procedure for inspection, recording,
and seizure of documents stored in information and communication systems, as well as to introduce
the mandatory use of hashing technologies, electronic signatures, and the involvement of a specialist.
Particular emphasis is placed on the problem of regulatory and legal support for interagency interaction.
Based on the analysis of the powers of the Bureau of Economic Security of Ukraine, the National Police,
the National Anti-Corruption Bureau of Ukraine, the State Bureau of Investigation, the Security Service
of Ukraine, and supervisory authorities, the absence of a unified regulatory mechanism for coordinating
the actions of these entities is established. The necessity of developing a joint interagency order is
proven, which would regulate the procedure for the exchange of analytical, financial, and evidentiary
information, standardize procedures for detecting and documenting offenses, and ensure the coherence
of law enforcement activities.

Key words: criminal offenses, economic activity, document forgery, economic security, criminal
proceedings, proof, legal regulation, financial monitoring.

1. Introduction

The repeal of the Commercial Code
of Ukraine and the transition to a unified sys-
tem of regulation of economic legal relations
based on the Civil Code of Ukraine and special
laws have significantly transformed the legal
environment for entrepreneurial activity. This
reform eliminates the long-standing dualism
of legal regulation and is aimed at harmoniz-
ing national legislation with European Union
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law. However, this process is accompanied by
the emergence of new challenges in the field
of economic security and ensuring an adequate
legal response of the state to criminal offenses,
in particular those related to document forgery
in economic activity.

This problem becomes especially relevant
under conditions of martial law and post-war
recovery, when economic processes are accom-
panied by significant volumes of public expendi-
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tures, public procurement, redistribution
of resources, and the need to ensure transpar-
ency of financial transactions. The use of forged
documents in such conditions becomes a tool
for unlawful appropriation of budget funds, tax
evasion, legalization (laundering) of proceeds
of crime, and concealment of the activities of fic-
titious or high-risk economic entities.

The effectiveness of counteracting these
criminal offenses largely depends on proper
regulatory and legal support for the activities
of law enforcement agencies, in particular with
regard to documenting facts of forgery, iden-
tifying persons involved in the manufacture
and use of falsified documents, as well as detect-
ing criminal mechanisms in the sphere of eco-
nomic activity. At the same time, the current
legal landscape is characterized by the dynamic
nature of changes, conflicts between certain reg-
ulatory acts, and insufficient coherence between
the provisions of criminal, criminal procedural,
financial, and economic legislation. This neces-
sitates a comprehensive scientific analysis
of the legal foundations for the investigation
of criminal offenses related to document forgery,
as well as the development of proposals for their
improvement.

The purpose of the article is to analyze
the legal framework for the investigation
of criminal offenses in the sphere of economic
activity related to document forgery under con-
ditions of transition to a unified system of civ-
il-law regulation, as well as to develop theo-
retically substantiated proposals for improving
criminal, procedural, and special legislation in
order to enhance the effectiveness of investigat-
ing such criminal offenses.

Certain issues of regulatory and legal sup-
port for the investigation of criminal offenses in
the sphere of economic activity have been stud-
ied by such domestic scholars as I. R. Pashynska,
S.S. Trach, D. B. Sanakoiey, S. S. Cherniavskyi,
and V. Yu. Shepitko. However, under modern
conditions of transformation of economic pro-
cesses, expansion of digitalization of record
management, growth in the number of criminal
offenses related to the use of forged documents,
as well as the functioning of the law enforce-
ment system under martial law, the existing sci-
entific developments require updating and sup-
plementation.

2. Structure of Crime in Ukraine

The contemporary structure of crime in
Ukraine includes a significant proportion
of criminal offenses committed in the sphere
of economic activity. Within the overall struc-
ture of economic crime, economic (business-re-
lated) criminal offenses account for 80.5% (Offi-
cial website of the Prosecutor General’s Office,
2025). At economic entities, criminal offenses

provided for by numerous articles of the Crim-
inal Code of Ukraine are recorded. The pre-
dominant share of such offenses is committed
in the budgetary sphere, the agro-industrial
and fuel and energy complexes, the areas of pri-
vatization, banking and foreign economic activ-
ity, as well as in the fields of high technologies
and intellectual property.

Practice shows that document forgery is
often not an independent corpus delicti of a crim-
inal offense but constitutes an element of complex
economic schemes that combine several unlawful
acts. This significantly complicates the activities
of pre-trial investigation bodies and necessitates
interagency coordination.

In this context, there arises the task of a sys-
tematic study of the regulatory framework gov-
erning the procedure for documenting, seizing,
expert examination, and evaluation of forged
documents, as well as the peculiarities of apply-
ing special knowledge in the investigation
of such criminal offenses. Scientific analysis
of these aspects makes it possible to outline
problematic issues of law enforcement practice,
identify gaps in the current legislation, and pro-
pose ways to increase the effectiveness of pre-
trial investigation and the prevention of eco-
nomic crimes related to document forgery.

The sphere of economic activity, like
the economy as a whole, is an extremely impor-
tant area of economic relations and is accorded
a special role in the implementation of state
policy. Ensuring economic security is a key
component of state policy, since the stability
of the economic system, protection of finan-
cial resources, preservation of the integrity
of market relations, and prevention of criminal
encroachments in the sphere of economic activ-
ity directly affect national security, institutional
resilience, and the socio-economic development
of the country.

O. V. Tykhonova, within the system of ensur-
ing economic security, identifies several compo-
nents, including financial security, energy security,
food security, agricultural security, demographic
security, and other types of security. In addition,
the scholar emphasizes that these components
of economic security are closely interconnected
and complement each other, may manifest them-
selves through the operation of another, while
strengthening or weakening their overall impact
(Tykhonova, 2015).

The forensic methodology for investigat-
ing criminal offenses in the sphere of economic
activity related to document forgery is based on
a complex of legal norms regulating the actions
of law enforcement agencies in the process
of detecting, investigating, and preventing
such crimes. These legal foundations constitute
an important element of the system for combat-
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ing economic crime and ensuring legality in eco-
nomic activity.

3. Peculiarities of the Regulatory and Legal
Framework for Investigating Criminal Offenses
in the Sphere of Economic Activity

The regulatory and legal framework for inves-
tigating criminal offenses in the sphere of eco-
nomic activity related to document forgery is mul-
ti-level in nature and encompasses both general
provisions of criminal and criminal procedural law
and special legal acts regulating document circula-
tion, financial and economic activity, state control,
and the functioning of specific sectors of the econ-
omy. In this regard, the relevant legal acts may be
classified into the following groups:

— acts defining the general principles
of ensuring economic security and carrying
out entrepreneurial activity (the Constitution
of Ukraine) (Constitution of Ukraine, 1996);

— international legal instruments forming
the basis for legal regulation in the sphere of eco-
nomic activity, including the Convention on Laun-
dering, Search, Seizure and Confiscation of the Pro-
ceeds from Crime of 8 November 1990 (Convention
on Laundering, Search, Seizure and Confiscation
of the Proceeds from Crime, 1990); the Interna-
tional Convention for the Suppression of Counter-
feiting of Currency of 20 April 1929 (International
Convention for the Suppression of Counterfeiting
of Currency, 1929); the Convention for the Protec-
tion of the Financial Interests of the European Com-
munities of 26 July 1995 (Convention for the Pro-
tection of the Financial Interests of the European
Communities, 1995), and others;

— regulatory legal acts governing the proce-
dure for conducting economic activity, includ-
ing the Civil Code of Ukraine (Civil Code
of Ukraine, 2003); the Law of Ukraine On
the Peculiarities of Regulation of the Activi-
ties of Legal Entities of Certain Organizational
and Legal Forms in the Transitional Period
and Associations of Legal Entities (2025);
the Law of Ukraine On joint Stock Compa-
nies (2022); the Law of Ukraine On Limited
and Additional Liability Companies (2018);
the Law of Ukraine On Public Procurement
(2015); the Law of Ukraine On Electronic Doc-
uments and Electronic Document Management
(2003); the Law of Ukraine On Electronic Iden-
tification and Electronic Trust Services (2017);
the Law of Ukraine On Accounting and Finan-
cial Reporting in Ukraine (1999), and others;

— regulatory legal acts in the field
of financial and state control, including the Law
of Ukraine On Protection of Economic Compe-
tition (2001); the Law of Ukraine On the Basic
Principles of State Financial Control in Ukraine
(1993); and the Law of Ukraine On Prevention
and Counteraction to the Legalization (Launder-
ing) of Proceeds from Crime, Financing of Terror-
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ism and Financing of the Proliferation of Weap-
ons of Mass Destruction (2019);

— acts establishing criminal liability for
criminal offenses in the sphere of economic
activity, primarily the Criminal Code of Ukraine
(Criminal Code of Ukraine, 2001);

— acts regulating the procedural
order of pre-trial investigation, recording
of evidence, interaction of authorized bod-
ies, and the application of special knowl-
edge, including the Criminal Procedure Code
of Ukraine (2012); the Law of Ukraine On
Operational-Investigative — Activities  (1992);
the Law of Ukraine On Forensic Expertise
(1994); the Order of the Ministry of Justice
of Ukraine On Approval of the Instructions on
the Appointment and Conduct of Forensic Exper-
tise and Expert Studies and Scientific and Meth-
odological Recommendations on the Preparation
and Appointment of Forensic Expertise and Expert
Studies (1998); and the Order of the Minis-
try of Internal Affairs of Ukraine On Approval
of the Instructions on Organizing the Interaction
of Pre-Trial Investigation Bodies with Other Bod-
ies and Units of the National Police of Ukraine
in the Prevention, Detection, and Investigation
of Criminal Offenses (2017),

— regulatory legal acts defining the legal sta-
tus and competence of specific pre-trial inves-
tigation bodies, including the Law of Ukraine
On the Bureau of Economic Security of Ukraine
(2021); the Law of Ukraine On the National
Police(2015); the Law of Ukraine On the Security
Service of Ukraine (1992); the Law of Ukraine On
the National Anti-Corruption Bureau of Ukraine
(2014); and the Law of Ukraine On the State
Bureau of Investigation (2015).

The Constitution of Ukraine ensures
the rule of law and the protection of human
and civil rights and freedoms, including
the right to property, and establishes the obli-
gation of the state to combat economic crime.
It defines the foundations of legal order, which
serve as the basis for the development of sec-
toral legislation and legal norms.

The Constitution of Ukraine (Articles 42
and 43) constitutes the foundation for shaping
the legal environment of entrepreneurial activity,
enshrining the right of every person to freely use
their abilities and property for entrepreneurial
purposes (Constitution of Ukraine, 1996). The
very concept and content of entrepreneurial activ-
ity are defined in current legislation, although
other related terms are also used therein.

4. Analysis of International Legal Instru-
ments in the Field of Legal Regulation
of Counteracting Offenses in the Sphere
of Economic Activity

With regard to international legal instru-
ments in the field of legal regulation of coun-
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teracting offenses in the sphere of economic
activity, a number of scholars propose their clas-
sification into three groups:

1. acts that establish general legal prin-
ciples for ensuring the exercise of economic
activity (the Universal Declaration of Human
Rights (1948); the International Covenant on
Civil and Political Rights (1966); the Interna-
tional Covenant on Economic, Social and Cul-
tural Rights (1966), etc.);

2. international treaties of Ukraine, the pro-
visions of which determine the direct directions
of counteracting offenses in the sphere of eco-
nomic activity, including at the international
level (the Convention on Laundering, Search,
Seizure and Confiscation of the Proceeds
of Crime (1990); the International Convention
for the Suppression of Counterfeiting of Cur-
rency (1929), etc.);

3. bilateral agreements concluded by
Ukraine with other states, including for the pur-
pose of counteracting offenses in the sphere
of economic activity (the Convention between
Ukraine and the Kingdom of the Netherlands for
the Avoidance of Double Taxation and the Pre-
vention of Fiscal Evasion with Respect to Taxes
on Income and Property (1995); the Convention
between Ukraine and Canada for the Avoidance
of Double Taxation and the Prevention of Fis-
cal Evasion with Respect to Taxes on Income
and Property (1996), etc.) (Suhak, 2020).

In addition to general norms, sector-specific
regulatory legal acts are also of importance in
the sphere of economic activity, as they estab-
lish special requirements and rules for cer-
tain types of activities. For example, the Law
of Ukraine On Accounting and Financial Report-
ing in Ukraine regulates the rules of account-
ing and financial reporting, while the Law
of Ukraine On Licensing of Types of Economic
Activity determines the procedure for obtaining
licenses and liability for violations of licensing
conditions, including the use of forged docu-
ments, and others.

Modern legal acts form a national system
of economic and financial incentives that guar-
antee the necessary support for various cate-
gories of economic entities, establish general
rules for their activities within a national mar-
ket economy, introduce certain safeguards pre-
venting the criminalization of bona fide entre-
preneurship, and provide measures to protect
economic entities from external negative influ-
ences, including unlawful actions by representa-
tives of public authorities, their biased attitudes,
and obstruction of lawful economic activity in
the market for the production and sale of goods
and services.

The formation of an appropriate legal
environment makes it possible to regulate

economic relations in the sphere of develop-
ment of domestic economic activity at various
stages, starting from the registration of natural
persons and legal entities as economic entities
and licensing of their lawful activities, and end-
ing with bankruptcy procedures and termina-
tion of their existence.

At present, Ukraine is undergoing a trans-
formation of the system of legal regulation
of economic relations. Along with the repeal
of the Commercial Code of Ukraine, the Law
of Ukraine On the Peculiarities of Regulation
of the Activities of Legal Entities of Certain
Organizational and Legal Forms in the Transi-
tional Period and Associations of Legal Enti-
tieswas adopted. The purpose of this Law is to
regulate the transitional period for legal entities
of certain organizational and legal forms (pri-
marily state-owned and municipal enterprises)
in order to ensure their gradual transforma-
tion into corporate structures (companies), as
well as to bring the legal system into conform-
ity with the Civil Code of Ukraine. In addi-
tion, the adoption of this regulatory legal act
introduces a transitional period during which
enterprises owned by the state or territorial
communities must be transformed into business
companies (for example, limited liability com-
panies or joint-stock companies).

The main provisions of the Law provide for
the corporatization of state-owned and munici-
pal enterprises. All state and municipal unitary
enterprises are to be transformed into joint-
stock companies or limited liability companies.
This approach complies with international
standards and promotes investment attraction.
For municipal enterprises, corporatization is
of a flexible nature, allowing territorial commu-
nities to independently determine the expedi-
ency of such transformation.

The Law also provides for financial transpar-
ency and accountability. In accordance with its
provisions, state-owned enterprises are obliged to
publish financial statements, which contributes
to public oversight and transparency of manage-
ment. For non-entrepreneurial assets that are not
subject to privatization, a usufruct mechanism
is introduced, ensuring their rational use under
state supervision (Law of Ukraine On the Peculi-
arities of Regulation of the Activities of Legal Enti-
ties of Certain Organizational and Legal Forms in
the Transitional Period and Associations of Legal
Entities, 2025).

Furthermore, the Law clearly regulates
the transitional period. Its provisions ensure
the continuity of activities of municipal enter-
prises during the transitional period and the har-
monization of norms with the Laws of Ukraine
On Local Self-Government and the Civil Code
of Ukraine, in order to avoid legal gaps following
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the repeal of the Commercial Code of Ukraine,
which was adopted in 2003 in contrast to
the pro-European Civil Code. At the same
time, certain provisions of the Commercial
Code of Ukraine retain their validity under this
Law and will apply throughout the transitional
period (Official Website of the Verkhovna Rada
of Ukraine, 2024).

Analyzing the provisions of the said Law, it is
necessary to distinguish both its positive aspects
and the risks associated with its adoption.

Among the positive aspects, the following
should be highlighted:

1. a modern corporate approach, whereby
the transformation of state-owned and munic-
ipal enterprises into joint-stock companies
or limited liability companies corresponds to
international practice and modernizes the man-
agement of state property, which may increase
efﬁciency, attract investors, and reduce corrup-
tion risks;

2. ensuring transparency and asset control,
since the use of electronic procedures (such as
the Prozorro system and public reporting) sig-
nificantly enhances the openness of operations
and reduces opportunities for non-transparent
manipulation of state assets;

3. improvement of legal certainty, in par-
ticular the transition to civil-law instruments
(lease, management) instead of outdated eco-
nomic-law constructs of economic management
and operational management, which creates
clearer and more “market-oriented” legal models;

4. reduction of financial pressure on
businesses, especially defense enterprises, as
the reduction of penalty sanctions for delays
may alleviate the financial burden on contrac-
tors executing defense contracts and stimulate
timely yet stable performance of obligations;

5. flexibility for territorial communities,
as municipal enterprises may independently
decide whether to undergo transformation,
providing communities with a greater degree
of self-determination in choosing the form
of ownership and management.

At the same time, it should be noted that
there are risks associated with the application
of this Law under conditions of legal transfor-
mation and martial law, in particular: compli-
cations in identifying ultimate beneficial own-
ers of legal entities undergoing reorganization
procedures; the emergence of regulatory gaps
during changes in organizational and legal
forms; potential manipulation of corporate
rights and property assets during the operation
of special transitional procedures; as well as
risks of using simplified reorganization mech-
anisms to evade financial control or liability
for criminal offenses in the sphere of economic
activity.
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A more detailed consideration should be
given to the identified risks and their impact
on the investigation of criminal offenses in
the sphere of economic activity.

1. Risks in the Field of Identification
and Transparency of Corporate Structure

One of the key challenges is the potential
complication of identifying the ultimate bene-
ficial owners of legal entities undergoing reor-
ganization or changes in their organizational
and legal form. Transitional procedures provide
for simplified mechanisms for submitting cer-
tain information, temporary deferral of data dis-
closure, or modifications in the set of documents
submitted to state registers.

This creates additional opportunities for
committing criminal offenses in the sphere
of economic activity, such as manipulation
of information on beneficial owners; the emer-
gence of a temporary “window of non-trans-
parency” allowing the concealment of actual
business controllers; the use of offshore struc-
tures or nominee owners; and complications in
conducting proper KYC procedures by banks
and other financial monitoring entities. Such
risks directly affect the ability of law enforce-
ment agencies to promptly and effectively iden-
tify the actual organizers of criminal schemes in
the sphere of economic activity.

2. Risks Related to Manipulation of Cor-
porate Rights and Assets

Special transitional procedures create
conditions under which criminal groups may
use reorganization, merger, division, or trans-
formation of legal entities as instruments for
asset stripping prior to the initiation of crimi-
nal proceedings; transfer of property between
related entities through fictitious transactions;
establishment of new legal entities to continue
unlawful activities; and disruption of liability
chains when the original legal entity ceases oper-
ations before its officials are brought to justice.
Particularly dangerous is the use of the transi-
tional period for the legalization (laundering)
of proceeds of crime through complex corporate
arrangements and changes in ownership.

3. Regulatory Gaps and Normative Colli-
sions

The application of the Law during the tran-
sitional period is accompanied by inconsisten-
cies between its provisions and the Civil Code
of Ukraine and the Law of Ukraine On State
Registration of Legal Entities, Individual Entre-
preneurs and Public Associations; conflicts with
anti-corruption legislation, particularly regard-
ing the obligation to timely disclose informa-
tion on ownership structure; and the absence
of clear procedures for monitoring reorganized
legal entities. All of this creates regulatory
uncertainty that may be exploited by criminal
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groups to evade financial control or manipulate
corporate rights.

4. Risks of Reduced Effectiveness of State
Financial Control

The transitional period in the activities of legal
entities may complicate the conduct of scheduled
and unscheduled inspections; the proper assess-
ment of financial statements; and the detection
of violations in the budgetary, tax, and investment
spheres. Particularly problematic is the limited
access of supervisory authorities to documents
of legal entities undergoing reorganization, which
increases the number of cases of artificial bank-
ruptey, concealment of liabilities, understatement
of income, and tax evasion.

Such factors are capable of creating addi-
tional challenges for law enforcement agencies,
primarily in ensuring a proper evidentiary base
for criminal offenses of an economic nature,
preventing the legalization (laundering) of pro-
ceeds of crime, and preventing the use of cor-
porate restructuring mechanisms as a means
of disguising illegal activities.

In addition, upon analyzing the Law under
consideration, it appears appropriate to propose
amendments to Part 1 of Article 2 of the Law,
which defines the concept of “economic activ-
ity,” and to set it forth as follows: “economic
activity is the activity of economic entities in
the sphere of social production and circulation
of material, financial, informational, and digital
resources aimed at the creation and sale of prod-
ucts, performance of works, provision of ser-
vices, or management of assets having value
characteristics and price determinacy.”

The proposed amendments are justified
by the need to adapt the legislative definition
of “economic activity” to modern conditions
of economic development, including digi-
talization, changes in corporate legislation,
and the requirements of European integration.
The refined definition ensures legal certainty,
eliminates gaps that emerged after the repeal
of the Commercial Code of Ukraine, and creates
a basis for the correct qualification of offenses
in the sphere of economic activity, in particular
those related to document forgery.

A special place in the system of legal regu-
lation of economic activity is occupied by leg-
islative acts in the field of state financial con-
trol. The system of state control in Ukraine
has undergone a complex process of formation,
accompanied by frequent renaming of super-
visory bodies (Pikhotskyi, 2015). Pre-trial
investigation bodies most often receive mate-
rials on economic criminal offenses from units
of the State Audit Service of Ukraine (herein-
after — the State Audit Service), the State Fis-
cal Service of Ukraine, and the State Financial
Monitoring Service of Ukraine.

The State Audit Service of Ukraine is a cen-
tral executive authority that ensures the for-
mation and implementation of state policy in
the field of state financial control and, in accord-
ance with the Regulation on the State Audit
Service of Ukraine, carries out assessments
of the effective, lawful, targeted, and efficient
use and preservation of state financial resources
by economic entities of the public sector
of the economy. Where violations of legislation
are identified that entail criminal liability or
contain signs of corruption-related acts, units
of the State Audit Service transmit the materi-
als resulting from state financial control to law
enforcement agencies in the prescribed manner.

The Law of Ukraine On the Basic Prin-
ciples of State Financial Control in Ukraine
constitutes the basic regulatory act defining
the organizational and legal principles, forms,
types, and instruments of state financial con-
trol. Its provisions form the legal basis for state
activities aimed at ensuring the targeted, effec-
tive, and lawful use of public resources, which
directly affects the level of economic secu-
rity of the state and indirectly contributes to
the prevention of criminal offenses in the sphere
of economic activity (Law of Ukraine On
the Basic Principles of State Financial Control in
Ukraine, 1993).

5. The Role of State Financial Control in
the Context of Martial Law and the Recovery
of Ukraine’s Economy

In the context of martial law and the recov-
ery of Ukraine’s economy, the role of state finan-
cial control acquires particular significance. The
Law establishes unified rules for controlling
the movement of funds of the state and local
budgets, state property, and financial resources
of state-owned enterprises, which is critically
important for minimizing the risks of cor-
ruption, embezzlement, and misuse of public
funds. Effective state financial control, within
the meaning of the Law, has a dual function:
a preventive function—preventing offenses
related to budgetary funds and state assets;
and a law enforcement function—detecting vio-
lations that may contain elements of criminal
offenses in the sphere of economic activity, fol-
lowed by informing law enforcement agencies.

The Law defines the system of bodies
authorized to carry out state financial con-
trol. The key body under the current version
of the Law is the State Audit Service of Ukraine,
along with other entities vested with such pow-
ers (the Accounting Chamber, the National
Bank of Ukraine, the Ministry of Finance, etc.)
(Law of Ukraine On the Basic Principles of State
Financial Control in Ukraine, 1993).

It is important to emphasize that the Law
has significantly expanded the analytical pow-
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ers of the State Audit Service, allowing it to use
risk indicators and automated information sys-
tems, which increases the effectiveness of detect-
ing violations in the economic sphere. The Law
establishes the following main forms of financial
control: state financial audit aimed at assessing
the efficiency of an entity’s activities; inspection
(revision), intended to establish facts of violations
of legislation and financial discipline; inspection
of individual transactions; procurement monitor-
ing (significantly expanded in 2025); and verifica-
tion of state investment projects.

The Law regulates the mechanisms for trans-
ferring materials obtained as a result of audits
and inspections to the Bureau of Economic
Security of Ukraine, the National Anti-Corrup-
tion Bureau of Ukraine, the Security Service
of Ukraine, and the National Police, thereby
ensuring a timely response to criminal offenses
in the sphere of economic activity. In particu-
lar, it establishes the obligation to inform law
enforcement agencies in the event of detecting
signs of criminal offenses; the right of the State
Audit Service to participate in the verifica-
tion of materials within criminal proceedings;
and the possibility of providing specialists
and expert assistance to investigators (Law
of Ukraine On the Basic Principles of State
Financial Control in Ukraine, 1993).

Thus, the Law forms an institutional link-
age between the system of financial control
and the criminal justice system, which signifi-
cantly enhances the State’s capacity to detect
criminal offenses in the sphere of economic
activity.

The Criminal Code of Ukraine establishes
the substantive legal framework for crimi-
nal liability for criminal offenses in the sphere
of economic activity, including those related to
document forgery, by defining their legal nature,
social danger, and the limits of criminal law
influence. It is the Criminal Code of Ukraine
that determines which acts are recognized
as crimes or criminal misdemeanors, estab-
lishes their qualifying elements, character-
izes the object of encroachment, and defines
the types and limits of punishment. The repeal
of the Commercial Code of Ukraine does not
create a direct need for immediate amendments
to the Criminal Code of Ukraine, since the lat-
ter does not contain provisions directly based
on the Commercial Code.

However, the transition to new approaches
to regulating economic activity enshrined in
the Law of Ukraine On the Peculiarities of Reg-
ulating the Activities of Legal Entities of Certain
Organizational and Legal Forms during the Tran-
sitional Period and Associations of Legal Entities
requires terminological and conceptual harmo-
nization of criminal legislation with the updated
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system of concepts, such as “economic activity,”
“economic entity,” “document in the sphere
of economic activity,” “entrepreneurial activity,”
“legal entity,” and its organizational and legal
form. Such harmonization will promote legal
certainty, unification of law enforcement prac-
tice, and prevention of conflicts in the qualifi-
cation of criminal offenses in the sphere of eco-
nomic activity.

The next group of norms comprises legal
acts that determine the procedural order for
investigating such criminal offenses. The Crim-
inal Procedure Code of Ukraine establishes
a system of procedural rules ensuring the legal-
ity, consistency, and effectiveness of pre-trial
investigation of criminal offenses, including
those in the sphere of economic activity related
to document forgery. Primarily, it defines
the procedural procedure for detecting, record-
ing, collecting, evaluating, and using evidence;
establishes the list and content of investiga-
tive (search) actions and covert investigative
(search) actions, as well as the conditions for
their application. In addition, the Code reg-
ulates the jurisdiction of criminal offenses
and delineates the competence of pre-trial
investigation bodies, which is of particular
importance in cases where document forgery is
combined with complex financial transactions
or misappropriation of assets.

Modern economic activity in Ukraine, espe-
cially after the repeal of the Commercial Code
and the introduction of a new legislative para-
digm for regulating economic entities, is char-
acterized by the predominance of electronic
document circulation. Currently, document
management in the sphere of economic activ-
ity is carried out in digital rather than paper
form through the use of electronic document
management systems. However, the proce-
dural norms of the Criminal Procedure Code
of Ukraine remain largely oriented toward
working with paper documents and physical
media, which does not correspond to the actual
practice of investigating criminal offenses in
the sphere of economic activity related to doc-
ument forgery. As a result, there arises a risk
of loss of authenticity during copying or rewrit-
ing of digital data. In foreign jurisdictions (the
United States, Germany, France, Estonia),
the involvement of a forensic expert or tech-
nical specialist is mandatory during the exam-
ination and copying of electronic documents,
which ensures their integrity and preservation
of authenticity.

Moreover, the Criminal Procedure Code
of Ukraine lacks a normative obligation to
involve relevant specialists when seizing doc-
uments stored on digital media, which leads
to procedural errors and the inadmissibility
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of evidence in court. Ukrainian courts have
repeatedly declared electronic documents inad-
missible as evidence due to the absence of con-
firmation of their authenticity, in particular
because of the failure to provide hash identifiers
or the absence of a specialist during their cop-
ying (Resolution of the Cassation Commercial
Court of the Supreme Court, 2023).

We agree with the position of S.S. Khyzh-
niak, who notes that, compared to the examina-
tion of traditional documents, the examination
of electronic documents is a more extensive
and complex procedural action that requires
the use of specialized knowledge, technical
means, and software, as well as the involvement
of specialists to search for and seize electronic
evidence during criminal proceedings (Khyzh-
niak, 2017). As emphasized by Yu.M. Chornous
and O.L. Dulskyi, under such conditions foren-
sic technical means, techniques, and methods are
applied provided that there are legal grounds—
namely, where they are provided for by law or
do not contradict it (Chornous, Dulskyi, 2025),
in accordance with international and European
standards (Chornous, Dulskyi, 2024).

In view of the above, it is proposed to intro-
duce amendments to the Criminal Procedure
Code of Ukraine, in particular by supplement-
ing Part 2 of Article 237 of the Criminal Proce-
dure Code of Ukraine with new paragraphs as
follows:

“The examination of documents stored in
information and communication systems shall
be carried out with the mandatory involve-
ment of an information technology specialist or
a forensic expert.

During the examination of documents
stored in information and communication sys-
tems, their authenticity, integrity, and the possi-
bility of subsequent verification shall be ensured
through the use of hashing technologies or
the creation of an electronic signature and/or
electronic seal.”

It is also proposed to supplement Part 5
of Article 237 of the Criminal Procedure Code
of Ukraine, after the words “seizure only of items
and documents,” with the words: “including
documents stored in information and commu-
nication systems, which are copied or stored
with the fixation of a digital identifier,” and to
supplement Part 8 of Article 237 of the Criminal
Procedure Code of Ukraine to regulate issues
of temporary access to digital media as follows:

“Where the examination of documents
requires access to remote electronic systems
(including cloud storage), the investigator or
prosecutor shall ensure the copying of the rel-
evant data in compliance with requirements on
non-disclosure of commercial secrets, using cer-
tified data recording tools.”

Special attention should be given to laws that
determine the status and competence of individual
pre-trial investigation bodies, namely: the Bureau
of Economic Security of Ukraine, the National
Police of Ukraine, the Security Service of Ukraine,
the National Anti-Corruption Bureau of Ukraine,
and the State Bureau of Investigation.

The Law of Ukraine On the Bureau of Eco-
nomic Security of Ukraine defines the Bureau
of Economic Security of Ukraine (hereinafter —
the BES) as a central executive authority with
a special status, the primary task of which is to
counter criminal offenses in the economic sphere
through the implementation of law enforcement,
analytical, economic, informational, and other
functions (Law of Ukraine On the Bureau of Eco-
nomic Security of Ukraine, 2021).

Pursuant to Article 4 of the Law, the main
tasks of the Bureau of Economic Security
of Ukraine include:

1. identifying risk zones in the economic
sphere through the analysis of structured
and unstructured data;

2. assessing risks and threats to the eco-
nomic security of the State, developing methods
for their minimization and elimination;

3. submitting proposals on amendments to
regulatory legal acts aimed at eliminating pre-
requisites for the creation of schemes of unlaw-
ful activity in the economic sphere;

4. ensuring the economic  security
of the State by preventing, detecting, termi-
nating, and investigating criminal offenses
encroaching on the functioning of the national
economy;

5. collecting and analyzing information
on offenses affecting the economic security
of the State and determining ways to prevent
their occurrence in the future;

6. planning measures to counter criminal
offenses attributed by law to its jurisdiction;

7. detecting and investigating offenses
related to the receipt and use of international
technical assistance;

8. preparing analytical conclusions and rec-
ommendations for public authorities in order to
improve the effectiveness of managerial deci-
sion-making in regulating economic relations
(Law of Ukraine On the Bureau of Economic
Security of Ukraine, 2021).

In addition, based on an analysis of Article 8
of the Law, the main areas of activity of the BES
have been identified. In accordance with the tasks
assigned to it, the Bureau carries out:

— analytical activities aimed at identifying
and assessing risks to the economic security
of the State, forecasting trends in the develop-
ment of shadow economic processes, tax evasion
schemes, and other forms of unlawful activity in
the sphere of economic relations;
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— collection, consolidation, and analysis
of information on economic criminal offenses
received from public authorities, business enti-
ties, financial institutions, and international
partners, as well as the development of relevant
information and analytical products for law
enforcement and public policy needs;

— operational-search measures provided
for by criminal procedural legislation, aimed
at identifying organized schemes causing dam-
age to the State budget, unlawful use of public
finances, activities of “conversion centers,” fic-
titious enterprises, and transnational economic
criminal groups;

— pre-trial investigation of criminal offenses
attributed to the jurisdiction of the BES,
including crimes in the budgetary, tax, cus-
toms, financial, banking, and corporate sec-
tors, as well as in the sphere of circulation
of excisable goods and public procurement;
— monitoring of financial transactions
and economic processes that may contain
signs of unlawful activity, in cooperation with
the State Tax Service of Ukraine, the State
Customs Service of Ukraine, the National Bank
of Ukraine, the National Securities and Stock
Market Commission, and other subjects of state
financial control;

— initiation and participation in inter-
national cooperation aimed at information
exchange, joint investigations, and implemen-
tation of best practices in combating economic
crime, in particular within the framework
of cooperation with Europol, Interpol, FATE,
and other international institutions;

— development of proposals for improving
state policy in the field of economic security,
including the initiation of amendments to legis-
lation, regulatory acts, and mechanisms of inter-
agency cooperation;

— ensuring protection of the economic
interests of the State during the implementa-
tion of priority sectoral, defense, infrastructure,
and investment projects, especially under con-
ditions of martial law and post-war recovery;

— expert and analytical assessment
of schemes of movement of financial flows,
material resources, and assets, both within
the domestic economic environment and in
the transnational dimension;

— implementation of measures aimed
at compensation for damage caused to the State,
including through seizure of property, identifi-
cation of beneficial owners of assets, termination
of unlawful financial and economic transactions,
and initiation of recovery of funds through judi-
cial proceedings (Law of Ukraine On the Bureau
of Economic Security of Ukraine, 2021).

In addition to the BES, the investigation
of criminal offenses in the sphere of economic
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activity falls within the competence of pre-
trial investigation bodies of the National Police
of Ukraine. The National Anti-Corruption
Bureau of Ukraine investigates economic
crimes only in cases where they are of a corrupt
nature and are related to officials referred to
in Article 45 of the Criminal Code of Ukraine
and Part 5 of Article 216 of the Criminal Pro-
cedure Code of Ukraine. Security Service
investigation bodies exercise jurisdiction where
such crimes pose a threat to the economic secu-
rity of the State, critical infrastructure, are
related to the financing of terrorism, or involve
the activities of the aggressor state. The State
Bureau of Investigation conducts investiga-
tions of economic crimes if they are committed
by officials who are employees of law enforce-
ment agencies, military personnel, or belong to
categories defined in Article 216 of the Criminal
Procedure Code of Ukraine (Criminal Proce-
dure Code of Ukraine, 2012).

Currently, EU and FATF (Financial Action
Task Force) international standards require
states to establish integrated mechanisms for
interaction between financial intelligence units,
supervisory bodies, and law enforcement agen-
cies. However, in Ukraine there is no single
normative act that would comprehensively reg-
ulate the interaction between law enforcement
and supervisory authorities during the detec-
tion and investigation of criminal offenses
in the sphere of economic activity. Existing
coordination mechanisms are fragmented
and contained in separate instructions, regula-
tions, and interagency agreements, which does
not ensure a unified procedure for transferring
operational, analytical, or evidentiary informa-
tion, does not establish common standards for
documenting digital data, and does not regulate
issues of protection of restricted information
and commercial secrets.

In our view, the introduction of a joint regu-
lation (order) of the National Police of Ukraine,
the  National  Anti-Corruption  Bureau
of Ukraine, the Bureau of Economic Security
of Ukraine, the State Bureau of Investiga-
tion, and supervisory authorities would ensure
the unification of procedures for detecting,
documenting, and analyzing economic crimes,
standardize access to digital data, and enhance
the evidentiary value of collected information,
which as a whole would strengthen the eco-
nomic security of Ukraine under conditions
of martial law and post-war recovery.

6. Conclusions

Thus, the study of the legal foundations
for the investigation of criminal offenses in
the sphere of economic activity related to
document forgery makes it possible to formu-
late a number of generalizations and proposals
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aimed at improving the effectiveness of pre-trial
investigation. First of all, it has been estab-
lished that the regulatory framework govern-
ing the investigation of criminal offenses in
the sphere of economic activity related to doc-
ument forgery encompasses both general pro-
visions of criminal law and criminal procedural
law, as well as special legal acts regulating docu-
ment circulation, financial and economic activ-
ity, state control, and the functioning of individ-
ual sectors of the economy.

This regulatory framework comprises sev-
eral groups of legal acts, in particular: acts
defining the general principles of ensuring eco-
nomic security and conducting entrepreneurial
activity; international legal instruments form-
ing the basis for legal regulation in the sphere
of economic activity; regulatory acts deter-
mining the procedure for conducting economic
activity; normative acts in the field of financial
and state control; acts establishing criminal lia-
bility for criminal offenses in the sphere of eco-
nomic activity; acts regulating the procedural
nopsiiok of pre-trial investigation, evidence
fixation, interaction of authorized bodies,
and the application of special knowledge; as
well as normative legal acts defining the status
and competence of individual pre-trial investi-
gation bodies.

The transformation of Ukraine’s eco-
nomic legislation, associated with the repeal
ofthe Commercial Code of Ukraineand theadop-
tion of the Law of Ukraine On the Peculiarities
of Regulation of the Activities of Legal Entities
of Certain Organizational and Legal Forms in
the Transitional Period and Associations of Legal
Entities, actualizes the need to clarify a num-
ber of concepts and legal categories used in
the Criminal Code of Ukraine and the Criminal
Procedure Code of Ukraine.

Accordingly, increasing the effectiveness
of investigating criminal offenses in the sphere
of economic activity related to document
forgery requires a comprehensive updating
of the regulatory framework. The proposed
changes will contribute to eliminating gaps in
legal regulation, forming a unified approach
to working with digital evidence, strengthen-
ing interagency coordination, and generally
reinforcing the system of economic security
of Ukraine.
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ITPABOBI 3ACAZI PO3CJIIIYBAHHS KPUMIHAJIDHAX
ITPABOIIOPYHIEHD ¥ COEPITOCIIOJAPCBKOI AIAJIBHOCTI,
INOB’A3AHUX I3 III/IPOBKOIO JOKYMEHTIB

Anorauis. Memoto cmammi € aHaJ1i3 IPABOBUX OCHOB PO3CJTilyBaHHS KPUMIHAJIBHIX IIPABOIIOPYIIEHb
y cepi TocmoaapehbKoi MisIbHOCTI, TTOB'I3aHUX i3 TAPOOKOI0 JOKYMEHTIB B YMOBAX TIEPEXO/Y 10 EIUHOI
CHUCTEMU IIUBIILHO-IIPABOBOTO PETYJIIOBAHHS; @ TAKOK PO3POOJIEHHS TEOPETUYHO OOTPYHTOBAHUX IIPOIIO-
3UIIii1 11010 BIOCKOHATIEHHS KPUMIHAJIBHOTO, TIPOIECYaIbHOTO Ta CIIEIiaIbHOTO 3aKOHOIAaBCTBA 3 METOTO
MiBUIIEHHST e(eKTUBHOCTI PO3CIiyBaHHS TAaKUX KPUMIHATIBHUX MPaBONOPYIIeHb. Pe3yavmamu.
CrarTs IpUCBSYEHA KOMIUIEKCHOMY JIOCTIIKEHHIO TTPABOBHX 3aCajl PO3CJI/IyBaHHS KPUMIHAJIbHUX Tpa-
BOIOPYILIEHb ¥ cepi TOCIOAAPChKOI AiATLHOCTI, MOB’I3aHKUX 13 TAPOOKOI0 TOKYMEHTIB, Y KOHTEKCTI
Tpancdopmaltii rocmolapchbKOTo 3aKOHOIABCTBA YKPAiHW Ta InpoBisallii eKOHOMIYHUX MPo1eciB. AKTY-
AJIBHICTb TEMU 3yMOBJIEHA CKacyBaHHSIM [0CIIOapChKOTO KojleKey YKpainu, npuitHsaTTsM 3akony «IIpo
0COOMMBOCTI PEryIIOBAHHS isIBHOCTI IOPUAMYHIX 0CI6 OKPeMUX OpraHiaiiiiHo-npaBosrx GopM y mepe-
Xi/IHU 11epiogt Ta 00’€AHAHD IOPUAMIHUX 0Ci0», a TAKOK 3POCTAHHSIM YACTKHU €JIEKTPOHHOTO IOKYMEHTOO-
6iry, 1110 CyTTEBO 3MIHIOE XapaKTep i cllocoOy BUMHEHHS KPUMIHAIBHUX TIPABOIIOPYIIEHb Y TOCIOAAPCHKIN
cepi. ¥ poboTi aBTOPOM BH3HAYEHO KOJIO HOPMATHBHO-TIPABOBUX AKTiB, 110 PErJIAMEHTYIOTh PO3CIILILY-
BaHHsI 3a3HaYEHO] KaTeropii KpUMiHATBHUX TTPABOMOPYIIEHb. ABTOPOM apryMEHTYEThCSA HEOOXIIHICTD iX
OHOBJIEHHSI Ta TaPMOHI3aIlii 3 OIJIsy Ha HOBI yMOBHU (DYHKIIOHYBaHHS eKOHOMIuHUX cy6’exTiB. OcobimBa
yBara MpuIiJseTbes ananizy Hopm KpuminaabHoro Kogiekcy YKpainu, 1o BU3Ha4aI0Th MaTepiaibHO-11pa-
BOBI TI€PelyMOBH HPUTATHEHHSI 0 BiAOBIAAIBHOCTI 32 MiZPOOKY HOKYMEHTIB, Ta HOpM Kpuminaibroro
MIPOIECYATBHOTO KOJIEKCY YKPAiHM, SIKi PerJIaMeHTYI0Th TTOPSIoK (ikcallil, Oryisay Ta BUJIyYeHHS JJOKY-
MEHTIB — 30KpeMa 1ndpoBux. Beranosieno, 1o cydyacHi cnocobu miapodKu JOKYMEHTIB Jefasti yacTiiie
MaIoTh IGPOBUI XapaKTep, Mo MoTpedye MoePHizallil KpUMIHATLHOTO TPOIECYaTbHOTO 3aKOHOABCTBA.
Bucnosxu. O6rpyHTOBAHO [OLIIbHICTh BHeceHHs 3MiH 10 ctarTi 237 KIIK Ykpainu 3 MeTow Bperyo-
BaHHs TOPSIIKY OIJIsiAy, (ikcallii Ta BUIyYeHHS AOKYMEHTIB, 0 30epiraioThest B iHpOpMaIiiiHo-KoMy-
HIKAIHIX CHCTEeMaX, a TAKOXK 3allPOBA/UKEHHsT 000B'SIBKOBOTO 3aCTOCYBAHHS TEXHOJIOTIN XelIyBaHIsl,
€JIEKTPOHHOTO TIANKCY Ta yyacTi crerfiamicra. Okpemuii akieHT 3pobiueHo Ha 1mpolbiieMi HOpMATHBHO-
paBoBoro 3abesnedeHts MikBiZoMuoi B3aemoii. Ha ocHoBi anamisy 1mosBHoBakeHb Biopo ekoHoMiuHOl
Gesnekun Ykpainu, Hamionansroi noiuii, HABY, IBP, CBY Ta KOHTPOJIIOIOUKX OpraHiB BCTAHOBJIEHO
BIJICYTHICTh €IMHOTO HOPMATUBHO-IIPABOBOTO MEXaHI3My KOOpAMHALLi Aili Takux cy6'ekris. JloBemneHo
HeoOXiAHICTh PO3POOIEHHS CIIIBHOTO MIKBIIOMYOTO HaKasy, SKUil 61 perJaMeHTyBaB MOPSIOK OOMiHY
aHAITYHOIO, (hiHAHCOBOIO Ta JI0Ka30BOI0 iH(OPMAIli€to, CTAaHAAPTU3YBAB MPOIE/LYPU BUSBJIECHHS I IOKY-
MEHTYBaHHSI [IPABOIIOPYIICHD Ta 3a0€3MeUNB Y3IOKEHICTh IPABOOXOPOHHOI AisIIBHOCTI.

Kimo4oBi ciioBa: KpuMiHaIbHI MPaBOMOPYLIEHHs, TOCIOAAPChKA MisJIbHICTD, MAPOOKa JOKYMEHTIB,
eKOHOMIYHa 0esreka, KpUMiHAIbHE MPOBAJUKEHHsI, IOKa3yBaHHs1, IPABOBE PEryJioBaHHsi, (hinaHcoBuil
MOHITOPHHT.
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TYPICAL INVESTIGATIVE SITUATIONS

OF THE INITIAL STAGE OF INVESTIGATING
CRIMES COMMITTED BY INTERNALLY
DISPLACED PERSONS

Abstract. Purpose. The purpose of this article is to identify the typical investigative situations
at the initial stage of investigating crimes committed by internally displaced persons. Results. The article
examines the typical investigative situations characteristic of the initial stage of criminal investigation
involving crimes committed by internally displaced persons. The author concludes that, in the context
of detecting and investigating crimes committed by internally displaced persons, particular significance
should be attributed to typical investigative situations and to action algorithms for the initial stage
of investigation, since the timely identification of offenders and their apprehension based on collected
evidence most frequently occurs at this stage. Conclusions. A generalization of different approaches
to defining typical investigative situations for the identified groups of crimes, as well as the results
of studying criminal case materials, makes it possible to unify the typical investigative situations most
characteristic of the priority stage of investigating crimes committed by internally displaced persons,
namely: 1. A crime has been detected, but the person (internally displaced person) who committed it
has not been identified. 2. A crime has been detected, information has been established regarding
the internally displaced person who committed it/them, but the person has not been apprehended:
a crime has been detected; it has been established that the internally displaced person who committed
it/them remains within the territory of Ukraine; a crime has been detected; it has been established
that the internally displaced person who committed it/them has left for another state; a crime has been
detected; it has been established that the internally displaced person who committed it/them has left for
aterritory not controlled by the state authorities of Ukraine and/or for the territory of the aggressor state;
a crime has been detected; it has been established that the internally displaced person who committed
it/them is a servicemember of the Armed Forces of Ukraine, the National Guard of Ukraine, or other
defence forces. 3. A crime has been detected, the internally displaced person who committed it/them has
been apprehended, and sources of evidentiary information are available. 4. A crime has been detected,
the internally displaced person who committed it/them has been apprehended, but sources of evidentiary
information are insufficient and /or absent.

Key words: algorithm, variability, apprehension, unidentified person, suspicion.

1. Introduction must be thoroughly considered. The investi-

The scope and content of the initial infor-
mation detected at the early stage of investi-
gation regarding a criminal offense ultimately
determine the operative—investigative situ-
ation, which, on the one hand, necessitates
a non-template approach to conducting proce-
dural actions and organizational measures, and,
on the other hand, necessitates the application
of investigative (search) actions, covert inves-
tigative (search) actions, and operational meas-
ures in a particular sequence and coordination
to ensure maximum efficiency (Klimov, 2024).

This method of organizing a criminal inves-
tigation is usually referred to as planning. In
criminal proceedings, an investigation plan

© 0. Hryhorov, 2024

gative (search) actions planned must reflect
the investigator’s tactical concept and the inter-
nal logic of the investigation. At the initial stage
of investigation, a distinction is made between
planning and subsequent planning (Orlov, 2005).

On the one hand, the existence of plans
and planning provides a number of advantages;
on the other hand, it requires additional human
resources and time—resources that cannot be
lost during the priority stage of conducting
urgent procedural actions and operational
measures. Such situations require pre-de-
veloped variations of actions, determined by
the dynamic development of events, changes
in the situation at the scene, etc. These varia-
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tions of actions in criminalistics and other crim-
inal-law sciences are referred to as algorithms.
At the same time, there is no single universal
algorithm (sequence of actions) for the investi-
gator, even in the investigation of typical crimes
of the same type.

The variability of the investigator’s actions
largely depends on situations that arise due to
unpredictable circumstances at certain stages
of the investigation. However, the unpredicta-
ble nature of these circumstances does not pre-
clude the possibility of anticipating the situa-
tions themselves or identifying patterns of their
emergence and typology.

This underscores the importance and neces-
sity of studying the typical investigative situa-
tions of the initial stage of investigating crimes
committed by internally displaced persons
(hereinafter — IDPs).

A wide range of works by domestic schol-
ars is devoted to the general theoretical foun-
dations of investigative situations as a whole,
including those by V.P. Bakhin, S.V. Velikanov,
A.F. Volobuiev, V.A. Zhuravel, A.V. Ishchenko,
ON. Kolesnichenko, V.O. Konovalova,
V.S. Kuzmichov, V.P. Korzh, H.A. Matusovskyi,
M.V. Saltevskyi, R.L. Stepaniuk, S.S. Cher-
niavskyi, K.O. Chaplynskyi, V.Yu. Shepitko,
among others.

At the same time, modern research does not
address the specificity of typical investigative
situations at the initial stage of investigating
crimes committed by IDPs, nor the algorithms
of actions for resolving them.

The purpose of this article is to determine
the typical investigative situations at the initial
stage of investigating crimes committed by IDPs.

2. Foundations for Studying Typical Inves-
tigative Situations

Knowledge of typical investigative situa-
tions makes it possible not only to anticipate
their emergence under corresponding condi-
tions as regular occurrences, but also to select
appropriate means, techniques, and methods for
investigating crimes (Veselskyi, 2011).

In this regard, scholars emphasize the impor-
tance of studying the typical investigative situ-
ations of both the initial and subsequent stages
of investigation. The existence of a typical
investigative situation ensures a clear structur-
ing of specific forensic methodologies in close
connection with the concept of an investigative
stage (Volobuiev, 2000).

At the same time, despite the fact that in
Ukraine the doctrine of typical investigative
situations began to develop at the level of the-
oretical concepts as early as the 1970s, there is
still no unified position regarding the classifica-
tion and content of typical investigative situa-
tions.
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It should be noted that scholars interpret
this category differently, and some even in two
dimensions simultaneously.

Thus, S.V. Velikanov defines this category as
a set of conditions formed at a particular stage—
namely, the circumstances, state, and environ-
ment—of an investigation, perceived, evaluated,
and used by the investigator to solve tactical
tasks and achieve general (strategic) investiga-
tive objectives (Velikanov, 2002).

A.P. Sheremet defines the investigative sit-
uation as, on the one hand, an objective reality
(material and ideal sources), and on the other
hand, an objective reality that has been cog-
nized by the subject of proof and exists at that
specific moment (Sheremet, 2009).

M.M. Shulha, V.M. Plakhotina,
and O.V. Balaniuk understand this category as
the sum of information significant for the inves-
tigation that is available to the investigator
at a certain stage of the investigation (Shulha,
Plakhotina, Balaniuk, 2013).

A somewhat different viewpoint is held by
M.V. Saltevskyi, who defines an investigative
situation as a set of circumstances of a specific
criminal event actualized by the investigator,
inquiry officer, prosecutor, or court involved
in its detection, investigation, and preven-
tion, or as a set of potential information about
the crime that has been actualized by the subject
of the criminal process and is reflected and pre-
served in the material environment (Saltevskyi,
2001).

O.F. Kobzar, M.L. Komissarov, N.O. Komis-
sarova, O.V. Tkachenko, and O.M. Voluiko
understand a typical investigative situation as
a set of data on the criminal event and the cir-
cumstances of its investigation at a specific stage,
which influences the selection, sequence,
and tactics of investigative (search) actions
and operational-search measures (Kobzar,
Komissarov, Komissarova, Tkachenko, Voluiko,
2023).

We support those scholars who define
an investigative situation as an imagined
dynamic model that reflects the information-
al-logical, tactical-psychological, tactical-man-
agerial, and organizational states that have
developed in a criminal case and that char-
acterize a favorable (or unfavorable) course
of the investigative process (Shepitko, 1998).

Moving on to the types of typical investi-
gative situations, it should be emphasized that
the groups of crimes identified by us—

1. acquisitive (thefts, fraud, unlawful sei-
zure of vehicles);

2. ideological (high treason, collaboration,
evasion of conscription for military service);

3. violent (intentional grievous or moder-
ate bodily injuries);
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4. situational (violations of traffic safety
rules or operation of transport by persons driv-
ing vehicles) — have already been studied from
the perspective of situational analysis.

At the same time, the issue of typical inves-
tigative situations in crimes committed by inter-
nally displaced persons, as well as the correspond-
ing algorithms of investigators’ actions when
the offenders are IDPs, has not yet been addressed
inscientific literature, which is undeniably a short-
coming from an academic standpoint.

Given the subject of our research, it is
appropriate to present several variations of typ-
ical investigative situations at the initial stage
of investigation that have been defined by
scholars with regard to the examined groups
of crimes.

1. Acquisitive crimes (thefts, fraud, unlaw-
ful seizure of vehicles)

For example, M.I. Skryhoniuk identifies
the following typical investigative situations in
theft cases:

1. The first situation arises when informa-
tion about the theft and the identity of the per-
petrator is available, and the offender has been
apprehended at the crime scene or immediately
after its commission.

2. The second situation arises when
the identity of the offender has been established,
but the person has disappeared and is hiding
from the investigation.

3. The third situation arises when no infor-
mation about the identity of the person who
committed the theft is available (Skryhoniuk,
2005).

A.S. Kuzmenko identifies a system of typical
investigative situations at the subsequent stage
of investigating thefts committed by previously
convicted persons, specifically:

a) the offender has been notified of suspi-
cion, provides truthful testimony, and the mate-
rial evidence is sufficient for drafting an indict-
ment;

b) the offender has been notified of suspi-
cion, provides false testimony, and the material
evidence is sufficient for drafting an indictment;

¢) the offender has been notified of suspi-
cion, provides false testimony, but the material
evidence is insufficient for drafting an indict-
ment;

d) the offender has been notified of suspi-
cion, refuses to testify, and the material evidence
is sufficient for drafting an indictment;

e) the offender has been notified of suspi-
cion, refuses to testify, and the material evi-
dence is insufficient for drafting an indictment
(Kuzmenko, 2018).

2. Ideological Crimes (high treason, col-
laboration, evasion of conscription for military
service)

In examining the investigation of criminal
offenses related to collaboration, A.V. Kova-
lenko identifies the following typical investiga-
tive situations:

1. First situation: the investigated act
of collaboration was committed in territory
controlled by the Ukrainian government;

2. Second situation: the acts were com-
mitted in temporarily occupied territories that,
at the time of the pre-trial investigation, had
already been de-occupied,

3. Third situation: the investigated acts
were committed (1) in temporarily occupied
territories that, at the time of investigation,
remain beyond the control of the Govern-
ment of Ukraine, or (2) outside the territory
of Ukraine (Kovalenko, 2024).

According to the author, these situations
should further be divided into sub-situations
based on an internal informational criterion—spe-
cifically, depending on the available possibilities
to obtain information about the offender and from
the offender. In particular, he proposes distin-
guishing sub-situations in which the person who
committed the collaborative activity, at the time
of the pre-trial investigation, is located in terri-
tory controlled by the Government of Ukraine,
and sub-situations in which such a person,
at the same moment, is located in temporarily
occupied territories or outside Ukraine (Pysmen-
skyi, Holovkin, Kovalenko, Kovalenko, 2024).

A more substantiated approach is proposed
by O.L. Khrystov, who notes that the detection
of such criminal offenses occurs both in occu-
pied and in de-occupied territories. Simulta-
neously with identifying these facts, measures
are undertaken to establish the whereabouts
of offenders. Their location may be as follows:

— the individuals are located in the occupied
territory where the criminal offense is being
committed;

— the individuals are located in de-occupied
territory;

— the individuals have left for the territory
of the Russian Federation or the Republic of Belarus;

— the individuals have left for the territory
of “third” states (Khrystov, 2024).

A similar approach is applied by A.V. Kova-
lenko, who distinguishes the following sub-sit-
uations:

— Situation 1.1. The person committed col-
laboration and is located in territory controlled
by the Government of Ukraine (36%).

— Situation 1.2. The person committed col-
laboration in territory controlled by the Gov-
ernment of Ukraine but left it before the start
of the pre-trial investigation (0%).

— Situation 2.1. The person committed col-
laboration and is located in de-occupied terri-
tory (46%).
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— Situation 2.2. The person committed col-
laboration in temporarily occupied territory,
left it before de-occupation, and at the time
of the investigation is located outside the terri-
tory controlled by the Government of Ukraine
(1.6%).

— Situation 3.1. The person committed col-
laboration in temporarily occupied territory or
abroad and, at the time of the pre-trial inves-
tigation, returned to territory controlled by
the Government of Ukraine (4%).

— Situation 3.2. The person committed col-
laboration in temporarily occupied territory or
abroad and, at the time of the pre-trial investi-
gation, remains outside the territory controlled
by the Government of Ukraine (12.4%) (Kova-
lenko, 2024).

3. Violent Crimes (intentional grievous
and moderate bodily injuries)

M.I. Panov, V.Yu. Shepitko, and V.O. Kono-
valova note that, in the investigation of bodily
injuries, the investigative situations at the ini-
tial stage are characterized by the conditions
under which information about the crime is
received:

— Situation I: Information is received
regarding bodily injuries inflicted upon a victim
who has been brought to a medical facility.

— Situation II: The fact of bodily injury
is known; information is available regard-
ing the nature of the incident and the alleged
offender (Panov, Shepitko, Konovalova, 2007).

3. Typical Investigative Situations at the Ini-
tial Stage of Crime Investigation

The analysis of criminal cases involving bod-
ily injuries and existing investigation methodol-
ogies has enabled I.A. Strok to identify the fol-
lowing general situations at the initial stage:

1. The investigator possesses sufficient
information about the victim and the offender,
and there are eyewitnesses.

2. Bodily injuries were inflicted in
the presence of witnesses, but neither the vic-
tim nor the witnesses have information about
the offender.

3. Serious bodily injuries were inflicted
without witnesses.

Each of these situations determines a specific
direction for further investigation and requires
the proper organization and planning of actions
by investigators and operational officers (Panov,
Shepitko, Konovalova, 2007).

4. Situational Crimes (Violations of Road
Traffic Safety Rules or Transport Operation by
Drivers)

Every traffic accident is inherently indi-
vidual. At the same time, certain regularities
operate within the mechanism of their occur-
rence. The situational theory states that each
traffic accident results from a set of accidental
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circumstances that give rise to a particular inci-
dent and influence the degree of its social dan-
ger. Indeed, the analysis of any accident reveals
a chain of accidental events that were previ-
ously unrelated but, due to a certain combina-
tion of circumstances, led to harm to life, health,
or property of road users (Iunin, Shevchenko,
Babanin, Toloshna, 2022).

Initial information about the facts of traf-
fic accidents is received from the patrol police,
medical institutions, drivers, or individual cit-
izens. Depending on the clarity or obscurity
of the traffic accident, the harmful consequences,
the timeliness of detection, the nature of crime
traces, and the actions aimed at concealing or
destroying the consequences of the accident,
as well as the characteristics of the offender,
the following typical investigative situations
at the initial stage are distinguished:

1. The vehicle and the driver remain
at the scene, and there are witnesses (a
favourable investigative situation);

2. The material consequences of the acci-
dent have been established, but there are no
witnesses, and the driver has:

3. a) fled the scene in the vehicle used to
commit the accident;

4. b) fled the scene but left the vehicle
behind;

5. ¢) taken measures to destroy traces
at the scene (removed, concealed, or
destroyed the victim’s body) or subsequently
filed a report alleging that the vehicle had
been stolen prior to the accident (an unfavour-
able investigative situation) (Lukianchykov,
Lukianchykov, Petriaiev, 2017).

In the context of this study, particular
attention should be paid to the conclusions
drawn by V.M. Shevchuk, who notes that
the classification of investigative situations
should be carried out based on situational mod-
elling, the essence of which lies in the consol-
idation of a large number of specific situations
that are similar in some essential respect into
one or several generalized situations. For these
generalized situations, optimal programmes
for decision-making and practical actions are
developed (Shevchuk, 2014).

Given the above, it is hardly possible to
compile an exhaustive list of all components
constituting an investigative situation. There-
fore, it is advisable to identify only certain
groups of such components. This approach sim-
plifies the analysis of the content of a situation
while allowing practitioners to consider all sig-
nificant elements of the investigative situation
and determine possibilities for their optimal use
in solving investigative tasks (Shevchuk, 2014).

At the initial stage of the investigation, it
is also necessary to consider the complexity
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and duration of conducting non-traditional
types of forensic examinations (phototechni-
cal, video-phonoscopy, examinations of materi-
als, substances and products such as petroleum
products, fuels and lubricants, paint and varnish
materials, etc.). The need for these examina-
tions may arise when traces of a criminal offence
and physical evidence are detected and seized.
Therefore, primary forensic examinations
should be appointed, depending on the situa-
tion, as promptly as possible at the initial stage
of the investigation (Klimov, 2024).

Consequently, the systematization of typ-
ical investigative situations at the initial stage
of investigating crimes committed by IDPs
should be based on situational modelling, which
implies combining or generalising several situ-
ations that are repeatable in essential respects
and arise as a result of pre-crime, crime, or post-
crime actions of IDPs.

A generalization of various approaches
to defining typical investigative situations
of the groups of crimes identified by us, as well
as the results of the analysis of criminal pro-
ceedings, makes it possible to unify the typical
investigative situations most characteristic
of the initial stage of investigating crimes
committed by IDPs, including:

1. The crime has been detected, but
the IDP who committed it has not been iden-
tified (36%).

2. The crime has been detected, informa-
tion about the IDP offender has been estab-
lished, but the offender has not been appre-
hended (17%):

2.1. The IDP offender remains within
the territory of Ukraine (7%).

2.2. The IDP offender has left for another
state (3%).

2.3. The IDP offender has left for a territory
not controlled by the Ukrainian government
and/or for the territory of the aggressor state
(3%).

2.4. The IDP offender is a servicemember
of the Armed Forces of Ukraine, the National
Guard of Ukraine, or other Defence Forces
(4%).

3. The crime has been detected, the IDP
offender has been apprehended, and sources
of evidence are available (24%).

4. The crime has been detected, the IDP
offender has been apprehended, but sources
of evidence are insufficient or absent (23%).

In the context of the detection and inves-
tigation of crimes committed by IDPs, typical
investigative situations and action algorithms
at the initial stage are of particular importance,
since the prompt identification and apprehen-
sion of offenders based on collected evidence
occurs in most cases precisely at this stage.

4. Conclusions

In the context of detecting and investigat-
ing crimes committed by internally displaced
persons (IDPs), particular importance is
attached to the typical investigative situations
and action algorithms characteristic of the ini-
tial stage of the investigation, since the prompt
identification of offenders and their apprehen-
sion based on the collected evidence occurs, in
most cases, precisely at this stage.

A generalization of different approaches
to identifying typical investigative situations
within the selected groups of crimes, as well as
the results of examining criminal case materials,
makes it possible to unify the typical investi-
gative situations most characteristic of the ini-
tial stage of investigating crimes committed by
IDPs, namely:

1. A crime has been detected, but the IDP
offender has not been identified.

2. A crime has been detected, information
about the IDP offender has been established,
but the offender has not been apprehended:

3. 2.1. A crime has been detected and it has
been established that the IDP offender remains
within the territory of Ukraine.

4. 2.2. A crime has been detected and it has
been established that the IDP offender has left
for another state.

5. 2.3. A crime has been detected and it has
been established that the IDP offender has left
for a territory not controlled by the Ukrainian
authorities and/or for the territory of the aggres-
sor state.

6. 2.4. A crime has been detected and it has
been established that the IDP offender is a ser-
vicemember of the Armed Forces of Ukraine,
the National Guard of Ukraine, or other
Defence Forces.

7. A crime has been detected, the IDP
offender has been apprehended, and sources
of evidence are available.

8. A crime has been detected, the IDP
offender has been apprehended, but sources
of evidence are insufficient or absent.
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THUIIOBI CJILIYI CUTYAIIi IOYATKOBOTO ETAITY
PO3CJIAYBAHHA 3JI0YNHIB, IO BUUHAIOTHCA
BHYTPIITHbO-ITEPEMIINEHUMHA OCOBAMU

AHotauis. Memoto cmammi € BU3HAYEHHS TUIIOBUX CJi[YMX CUTYaI[iil MOYaTKOBOrO eTaIry po3-
CJIJlyBaHHS 3JIOYMHIB, 110 BUYMHAIOTHCSA BHYTPIIIHBO TlepeMimeHumMu ocobamu. Pesyavmamu. Y crarti
JIOCJIi/IKEHO TUIIOBI CJIL/I4i CUTYAIli] TOYaTKOBOTO eTally PO3CJIi/lyBaHH: 3JI0UNHIB, 1[0 BUNHSAIOTHCS BHY-
TPINIHBO MepeMilieHNME 0cobaMu. ABTOP ifIIIOB BUCHOBKIB, 110 Y KOHTEKCTI PO3KPHUTTS Ta PO3CIIiyBaH-
H$I 3JIOYMHIB, BUMHEHUX BHYTPIIIHBO TIepeMilieHuX 0ci6, 0co0IMBOr0 3HAYEHHSI Bilirpal0Th came THIIOBI
CITYl cuTyalii Ta aJIropuTMH /il TTOYaTKOBOTO eTaIly PO3CJIi/LyBaHHS, OCKIIbKY MIBUIKE BCTAHOBJICHHS
3JIOUMHIIB Ta IX 3aTPUMaHHsI Ha TicTaBi 3i16paHuX 10Ka3iB y OLIBIIOCTI BUMAIKIB BiIOYBA€ThCS caMe Ha
1IbOMY eTarri. Bucnoexu. Y3araabHeHHS PI3HUX ITi/IXOIIB /10 BU3HAUEHHST THTIOBUX CJIIYNX CUTYaIlill BUO-
KpeMJIeHUX HaMH{ TPYTI 37I0YMHIB, @ TAKOX Pe3yJIbTaTH BUBUCHHS MaTepiasiB KpUMiHAILHUX ITPOBA/IKEHb
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JI03BOJITIOTD YHi(hiKyBaTH THIOBI CJTiui cuTyarii, Ki € HafOIIbII XapaKTePHUMHU Ha TIEPIIOYEPTOBOMY
erari posCIiyBaHHs 3JI0YMHIB BHYTPIIIHBO TepeMilieHux ocid, 3okpema: 1. Bussieno snount, a ocoby
(BHYTPILIHBO TIepeMiliieHy 0co0y), IO HOTO BUMHUIIA He BCTAHOBJIEHO. 2. BUSIBJIEHO 3J104KH, BCTAHOBJIEHO
BiIOMOCTI TIPO BHYTPILIHBO TIepeMilieHy ocoly, ika Horo BumHuIa (-J11), ajle OCTAaHHBOTO He 3aTPUMAHO:
BUSIBJIEHO 3JI0YMH, BCTAHOBJIEHO, 110 BHYTPIIHBO IIepeMiliieHa 0co0a, sika Horo BumHmIa (-1, nepedysae
Ha TepUTOPii YKpalHU; BUSABJIECHO 3JI0YUH, BCTAHOBJIEHO, [0 BHYTPILIHBO HepeMilieHa 0coda, sika Horo
BuMHUIA (-J11), BUiXaB (-JIN )10 iHINOI Iep>KaBy; BUSBJIEHO 3JI0YUH, BCTAHOBJIEHO, 10 BHYTPIIIHBO TIEpe-
MileHa ocoba, sika Horo BurHmMIa (-711), BUIXaB (-/11) Ha HEIIKOHTPOJIbHY OpPraHaM JIep:KaBHOI BJIaju
VYKkpainu Teputopito Ta/abo Ha TEPUTOPIIO JEPKABU-arPECOPa; BUSBJIEHO 3JI0YUH, BCTAHOBJIEHO, 1110 BHY-
TPIMIHBO MepeMitera 0coba, sika Horo BurHuIA (-711), € BificbkKoBOCIy:KO0BIIEeM 36POINHUX cHl YKpaiHH,
HartionanbHoi rBapzii Ykpainu a6o iHumx cusr 060pon. 3. BusiBieHO 3JI041H, 3aTPUMAHO BHYTPILIHBO
nepeMiteny ocody, sika Horo BuuHuIA (-Jin), HAsIBHI JKepesia 10Ka30Bol indopmartii. 4. Busiieno 310-
YUH, 3aTPUMAHO BHYTPIIITHO TlepeMillery 0coby, sika oro BurHiIa (-1, FKEepes I0Ka30B01 inhopMartii
HEJIOCTATHBO Ta,/ab0 BOHU BiJICYTHI.
Kii040Bi cj10Ba: a/roput™, BapiaTHBHICTb, 3aTPUMAHHS, HEBCTAHOBJIEHA 0c00a, 11i103pa.
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TACTICS OF INTERROGATING A WHISTLEBLOWER
DURING THE INVESTIGATION OF CORRUPTION-
RELATED CRIMINAL OFFENCES COMMITTED

BY LAW ENFORCEMENT OFFICERS

Abstract. Purpose. The purpose of the article is to develop tactics for interrogating a whistleblower
during the investigation of corruption-related criminal offences committed by law enforcement officers.
Results. The article examines procedural and forensic aspects of obtaining information from a complainant
and a whistleblower in criminal proceedings concerning corruption-related criminal offences committed
by law enforcement officers. The starting point is an understanding of interrogation as an information-
psychological communication process regulated by criminal procedural law, aimed at obtaining information
relevant to establishing the circumstances of the event. It is demonstrated that the current Criminal
Procedure Code of Ukraine grants evidentiary value only to the testimony of a suspect, accused, witness,
victim, and expert, whereas the information provided by a complainant and a whistleblower is legally
classified as explanations, which do not have evidentiary significance. Based on an analysis of legislation,
criminal case materials, and questionnaire results, it is substantiated that the whistleblower’s information
at the initial stage of the investigation shapes the investigative situation, determines the directions
of verification, outlines the circle of involved persons, and identifies sources of additional evidence. The
article reveals substantive categories of information that should be clarified during the whistleblower’s
interrogation (the nature of relations with the law enforcement officer, communication methods,
circumstances of extortion or receipt of undue advantage, the role of intermediaries, and motivation for
reporting), as well as their significance for planning further investigative and covert investigative (search)
actions. Conclusions. It is proposed to conceptually revise the procedural status of a whistleblower
and include this category of persons among those whose testimony may be used as evidence by amending
Article 95 of the Criminal Procedure Code of Ukraine. The necessity of establishing a special procedure
for whistleblower interrogation in Article 224 of the CPC of Ukraine is substantiated, taking into account
guarantees of confidentiality, safety, and special protection mechanisms provided by anti-corruption
legislation, including the possibility of applying technical means of anonymization. It is concluded that
integrating whistleblower information into the evidentiary system of criminal proceedings is essential
for improving the effectiveness of investigating corruption-related criminal offences and ensuring
the protection of the whistleblower’s legal status.

Key words: interrogation, whistleblower, complainant, testimony, explanations, corruption-related
criminal offence.

1. Introduction

Despite the importance of interrogation
as one of the principal investigative (search)
actions, criminal procedural legislation does not
take into account the specific role of a whistle-
blower in corruption-related criminal offences,
particularly his or her significance as the holder
of primary information about the preparation,
mechanism, and circumstances of the commis-
sion of a corruption-related criminal offence.

The Criminal Procedure Code of Ukraine
does not classify a whistleblower as a subject
whose testimony may constitute evidence, which
leads to a contradiction between the procedural
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status of the complainant and the actual signifi-
cance of the information he or she provides.

As a result, the whistleblower’s informa-
tion—although it may be decisive for formu-
lating investigative versions, constructing
investigative situations, and obtaining eviden-
tiary information—remains outside the system
of admissible evidence, while the whistleblower
remains outside the scope of procedural guaran-
tees. The absence of clear procedural regulation
of whistleblower interrogation creates a gap
that negatively affects the effectiveness of inves-
tigating corruption-related offences, including
those committed by law enforcement officers.

© V. Drozd, 2024
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Issues of interrogation tactics have been
addressed in the works of forensic scholars such
as V.K. Veselskyi, V.O. Konovalova, Yu.M. Chor-
nous, V.Yu. Shepitko, L.D. Udalova, among others.
Certain aspects of the legal status of whistleblow-
ers in criminal proceedings have been explored by
0.S. Bondarenko, K.L. Buhaichuk, I.V. Hlovyuk,
V.V. Karelin, V.V. Komashko, S.O. Kravchenko,
O.P. Kuchynska, V.V. Lutsyk, V.V. Mykhailenko,
O.A. Morhunov, I.S. Oheruk, N.O. Pribitkova,
K.R. Rezvorovych, A.A. Strashok, V.M. Trepak,
A.B. Fodchuk, Yu.V. Tsyhaniuk.

However, the procedural possibility of inter-
rogating a whistleblower in the investigation
of corruption-related criminal offences com-
mitted by law enforcement officers, as well as
the tactics of conducting such interrogation,
have not been covered in the academic literature.

The purpose of the article is to develop tac-
tics for interrogating a whistleblower during
the investigation of corruption-related criminal
offences committed by law enforcement officers.

2. General Principles for Ensuring
the Conduct of Interrogation

Obtaining information stored in the mem-
ory of a person who is related to the circum-
stances of the investigated event is impossible
without communication with that person,
which is carried out in the form of an inter-
rogation (Veselskyi, 1999). Interrogation is
an investigative (search) action whose content
is the receipt of testimony from a person pos-
sessing information relevant to the investi-
gated criminal offense (Piaskovskyi, Chornous,
Ishchenko, 2015). It is a procedural action
constituting an  information-psychological
communication process between the partici-
pants, regulated by criminal procedural norms,
and aimed at obtaining information about facts
known to the interrogated person that are
relevant to establishing the truth in the case
(Shepitko, 2004). According to L.D. Udalova,
interrogation is a verbal action whose purpose
is the transmission and receipt of information
about ideal reflections, that is, mental images,
whose bearer is a specific individual with whom
the investigator interacts (Udalova, 2007).

According to the theoretical concept, inter-
rogation as a complex cognitive action includes
provisions grouped into the following blocks:

1. psychological;

2. legal and moral;

3. tactical;

4. organizational and technical (Veselskyi,
2012).

If we consider the tactical dimension
of interrogation, it encompasses such aspects
as the subject matter, interrogation tactics
(organizational-tactical aspect), and interper-
sonal interaction (psychological aspect), each

of which also depends on the procedural status
of the interrogated person.

Interrogation is defined as the most signif-
icant and irreplaceable investigative (search)
action, since by obtaining testimony during
interrogation the investigator collects and accu-
mulates ideal traces. Therefore, the issue of opti-
mizing the conduct of interrogation, particularly
in the context of improving its psychological
foundations and preparation, is extremely impor-
tant (Chornous, Vlasenko, 2022).

The Criminal Procedure Code of Ukraine
specifiesaclearlistof participantsin criminal pro-
ceedings whose testimony during interrogation
constitutes evidence: the suspect, the accused,
the witness, the victim, and the expert (Art. 95
CPC of Ukraine).

At the same time, procedural legislation also
defines the status of an applicant—an individual
who has submitted a statement or report about
a criminal offense to a public authority author-
ized to initiate a pre-trial investigation and who
isnot a victim (Art. 60 CPC of Ukraine).

Undoubtedly, the role of this partici-
pant is important, since the submitted report
of a crime is the basis for entering information
into the Unified Register of Pre-Trial Investiga-
tions and for the emergence of criminal proce-
dural legal relations. The applicant has a certain
connection to the circumstances of the case,
which may vary: the person may have commit-
ted the crime they report, may have witnessed
the unlawful act, or may have suffered from it.
Identifying this connection enables the inves-
tigator to properly determine the subsequent
status of this individual, since the applicant is
a temporary participant in legal relations: in
any case, the person who reported the crime
will eventually become either a witness, a vic-
tim (or a representative of a minor victim), or
acquire another procedural status (Halahan,
Kalachova, 2012).

At the same time, the testimony obtained
during the interrogation of an applicant has
orienting significance for determining the strat-
egy of investigation. Although such testimony
does not have evidentiary value, it may contain
important information about the circumstances
of the preparation or commission of a corrup-
tion-related criminal offense by a law enforce-
ment officer. Accordingly, the interrogation
of such a person (the applicant) should be
detailed, as this allows the assessment and veri-
fication of the information received.

The analysis of criminal case materials
shows that witnesses and suspects were inter-
rogated most often. However, when considering
the obtaining of testimony and explanations, it
is impossible to overlook the receipt of informa-
tion from a whistleblower.
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The CPC of Ukraine provides that a whis-
tleblower is a natural person who, upon having
a reasonable belief that the information is reli-
able, submitted a statement or report of a cor-
ruption-related criminal offense to the pre-trial
investigation authority (paragraph 16-2 of Part
One of Article 3 of the CPC of Ukraine) (Crim-
inal Procedure Code of Ukraine, 2012). The
Law of Ukraine “On Prevention of Corruption”
defines a whistleblower as a natural person who,
upon having a reasonable belief that the infor-
mation is reliable, reported possible facts of cor-
ruption or corruption-related offenses, or other
violations of this Law committed by another
person, if such information became known to
them in connection with their employment, pro-
fessional, economic, public, or scientific activity,
their service or studies, or their participation
in legally required procedures that are manda-
tory for the commencement of such activity,
service, or studies (paragraph 20 of Part One
of Article 1 of the Law) (Law of Ukraine “Pre-
vention of Corruption”, 2014).

3. Specific Features of the Procedural Sta-
tus of a Whistleblower

Under its procedural status, a whistleblower
is considered an applicant (para. 25 part 1 Art. 3
CPC, part 3 Art. 60 CPC), but with a broader
scope of procedural rights, namely: the right to
areward for disclosure; guarantees of protection
from negative measures of influence (dismissal,
demotion, persecution, etc.), including labour
and procedural guarantees; confidentiality
of the report and the possibility of preserving
the secrecy of personal data; the right to free
legal aid within the mechanisms of whistle-
blower protection; compensation for expenses
related to protection; a clearly fixed and short
time frame for receiving notifications regard-
ing key procedural decisions; the possibility
to apply security measures and/or workplace
protection measures (transfer, leave, change
of working conditions) following special proce-
dures established by anti-corruption legislation.

If a whistleblower’s report contains informa-
tion on the commission of a corruption-related
criminal offence, but the pre-trial investigation
body enters information into the Unified Regis-
ter of Pre-Trial Investigations under an article
of the Criminal Code that does not qualify as
corruption-related, the person does not acquire
the procedural status of a whistleblower but
acquires the status of an applicant (Clarifica-
tion of the National Agency for the Prevention
of Corruption, 2020).

An analysis of Articles 84 and 95 of the CPC
of Ukraine shows that information obtained
from an applicant does not constitute testimony
and therefore cannot serve as evidence in crim-
inal proceedings. A report on the commission

8

of a crime is not evidence in criminal proceed-
ings but constitutes grounds for an appropriate
response by the pre-trial investigation bod-
ies, for entering information into the Unified
Register of Pre-Trial Investigations based on
the facts stated in such a report, and for their
verification (Resolution of the Panel of Judges
of the First Judicial Chamber of the Supreme
Court of Ukraine, 2023).

At the same time, the results of our survey
demonstrate that whistleblower information
often contains crucial details about the com-
mission of a corruption-related criminal offence.
The detailed recording of a whistleblower’s
explanations in criminal proceedings involving
corruption-related offences significantly con-
tributes to establishing the perpetrator’s guilt.

The Law of Ukraine “On Prevention of Cor-
ruption” (Art. 53-3) provides the whistleblower
with the right to give explanations, provide tes-
timony, or refuse to do so (Law of Ukraine Pre-
vention of Corruption, 2014).

However, under the provisions of procedural
law, the details reported by a whistleblower
concerning preparatory actions for committing
a corruption-related criminal offence, the cir-
cumstances of the unlawful conduct itself, or
the object of the unlawful demand may facilitate
obtaining additional evidence and help deter-
mine the investigative situation at the initial
stage of the investigation. Nevertheless, they
will not have evidentiary value in criminal pro-
ceedings, as they do not constitute testimony
but rather explanations or statements.

When obtaining explanations from a whis-
tleblower during the investigation of corrup-
tion-related criminal offences committed by
law enforcement officers, depending on the cir-
cumstances of the criminal proceedings, it is
necessary to establish the following information
and circumstances:

— identifying data of the whistleblower
and of the law enforcement officer involved
in the offence (identity of the whistleblower:
personal details, position, contact information;
identification of the involved law enforcement
officer: full name, position, workplace; infor-
mation on individuals who facilitated their
acquaintance or recommended contacting this
person; whether visits to the institution were
recorded in relevant registers, documents, or
travel records);

— the nature of the relationship between
the whistleblower and the implicated law
enforcement officer (circumstances of their
acquaintance: when, where, under what con-
ditions, who initiated the contact; duration
of communication; type of relationship: official,
personal, professional, etc.; existence of shared
interests, obligations, or joint activities);
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— circumstances of the corruption-related
criminal offence (specific actions/inactions
expected from the law enforcement officer;
information about the object of the unlawful
demand: its nature and amount; precise address,
date, time, and circumstances of the alleged or
actual offence);

—intermediaries (ifany) (their personal data;
how the whistleblower became acquainted with
them; whether attempts were made to bypass
intermediaries and communicate directly;
the role of intermediaries and the nature of their
relationships with both the whistleblower
and the implicated officer; whether intermedi-
aries were used by the officer);

—  the  whistleblower’s  motivation
and related circumstances (reasons that
prompted the report: personal motives, civic
position, conflict of interest; changes in rela-
tions after the incident; whether the actions
of the official were appealed—when, where, and in
what form; whether the whistleblower reported
the offence to third parties or other authorities).

The analysis of the circumstances that may
be clarified from a whistleblower concerning
a corruption-related criminal offence demon-
strates that a whistleblower possesses informa-
tion essential for pre-trial investigation.

Based on legislative analysis, an applicant
acquires the status of a whistleblower under
the following conditions: (1) a belief that
the information reported is truthful; (2) report-
ing factual data that may confirm a possible cor-
ruption-related or other violation of the law; (3)
obtaining this information through work, study,
service, or participation in legal procedures. If
any of these conditions is absent, the person is
not considered a whistleblower.

This allows us to conclude that a whis-
tleblower is not merely a person who reports
a criminal offence but one who possesses specific
information about it.

In practice, whistleblowers are often ques-
tioned as witnesses, providing testimony during
interrogation. However, in this case, procedural
law does not grant them the safety guarantees
established by the Law of Ukraine “On Preven-
tion of Corruption” and the Law of Ukraine “On
Ensuring the Safety of Persons Participating in
Criminal Proceedings”.

Therefore, it is advisable to amend Article 95
of the CPC of Ukraine by restating it as follows:

“Testimony means information provided
orally or in writing during interrogation by
the suspect, accused, witness, victim, expert,
and whistleblower regarding the circum-
stances known to them in a criminal proceed-
ing that are relevant to such proceeding.”

Recognising the whistleblower as a holder
of information that may constitute testimony, it

is advisable to amend Article 224 of the CPC
of Ukraine by establishing the procedure for
whistleblower interrogation and supplementing
Article 224 with new parts as follows:

“... The interrogation of a
whistleblower shall be conducted with
due regard to the guarantees of confiden-
tiality provided by the relevant Law, as
well as with the application (if necessary)
of security measures established by the Law
of Ukraine ‘On Ensuring the Safety of Per-
sons Participating in Criminal Proceedings.’
Upon the motion of the whistleblower,
the investigator, the prosecutor, or on
the initiative of the investigating judge/court,
the interrogation may be conducted using
technical and organisational means that pre-
vent the whistleblower’s identification by
other participants in the criminal proceed-
ings, including by: altering (masking) voice
timbre, blurring or masking the image, spatial
shielding, being located in a separate room,
using videoconferencing, limiting the num-
ber of persons present, as well as conducting
the interrogation in a closed court session as
provided by this Code.”

4. Conclusions

The generalisation of the conducted research
makes it possible to assert that the institution
of interrogation in proceedings concerning cor-
ruption-related criminal offences committed by
law-enforcement officers requires substantial
modernisation in light of contemporary forensic
challenges and the realities of anti-corruption
practice. Interrogation, as a verbal investigative
action, remains a key instrument for obtaining
information about the preparation, commission,
and concealment of a corruption-related crimi-
nal offence.

The analysis of legislation, case materi-
als, and empirical survey data confirms that
the whistleblower forms the initial investigative
situation, determines the directions of evidence
collection, outlines key investigative versions,
and is often the only source of information about
the mechanism of corrupt interaction, the role
of intermediaries, and the method of soliciting
or transferring an unlawful benefit.

The findings reveal an urgent need to recon-
sider the procedural status of the whistleblower
and to expand the normative model of interro-
gation. This is proposed to be achieved by rec-
ognising the whistleblower as a subject whose
testimony may serve as evidence through corre-
sponding amendments to Article 95 of the CPC
of Ukraine; by developing a forensic-based
procedure for whistleblower interrogation that
incorporates necessary guarantees of protec-
tion, confidentiality, and safeguards against
undue pressure; and by substantiating the intro-
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duction of a separate interrogation procedure
into Article 224 of the CPC of Ukraine, which
would provide for the use of technical means to
ensure anonymity and safety, as well as the pos-
sibility of conducting interrogation remotely or
in a closed session.

Thus, the development of the whistle-
blower’s procedural status, the improvement
of interrogation tactics, and the integration
of the information obtained into the system
of proof constitute essential preconditions for
enhancing the effectiveness of anti-corrup-
tion criminal proceedings. Such changes align
with contemporary European standards for
the protection of whistleblowers, strengthen
guarantees of internal anti-corruption security,
and contribute to forming a qualitatively new
model of combating corruption within law-en-
forcement bodies.
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TAKTUKA OBIIYKY ITIIJ] YAC PO3CJIIJIYBAHHSA KOPYIIIHUX
KPUMIHAJIbHUX ITPABOIIOPYHIEHDb, BUNHEHUX ITPAIIIBHUKAMU
ITPABOOXOPOHHHIX OPTAHIB

Axotaujisi. Memotw cmammi € KOMIUIEKCHE IOCHI/UKEHHSI OCOOJMBOCTEN IMPOIECYATbHUX
3acajl i TaKTUKU IPOBEJECHHsS OOIIYKY Il 4ac PO3CJiAyBaHHS KOPYII[IIHUX KPUMIHAIbHUX
[PaBOIOPYIIeHb, YYMHEHUX MpalliBHUKAMU MPABOOXOPOHHUX OpraHiB. Pe3yavmamu. Y ctaTTi
KOMILIEKCHO JOCIKEHO MPOLECYalbHi Ta KPUMIHATICTUYHI OCOGIMBOCTI MPOBEJEHHS OOIIyKY
TMiJ] 9ac PO3CJiYyBaHHS KOPYHIIHHUX KPUMIHAJIBHUX MPABONOPYIIEHb, YUNHEHUX IPAlliBHUKAMU
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IPaBOOXOPOHHUX OpraHiB. BizzHaueno, 1o o6IIyK € OAHIEI0 3 HAHGIIBII eeKTUBHUX CJIAINX
(PO3IIYKOBUX) i, OCKITBKY I03BOJISIE BUABJIIATH i (pikcyBaTh pedoBi Ta 1ndpoBi J0Ka3M, SKi MAIOTh
KJIFOYOBE 3HAYEHHS JIsE BCTAHOBJIEHHSI (DAKTUUHUX OOCTABUH KPUMIHAJIBHOIO MPABOIOPYILIEHHS.
ITpoanamizosano mosoxentss KITK Yipainu moao BugiB o6IIyKy, MOPSAAKY HOTO MPOBEIEHHS Ta
TIpoIleCyaqbHNAX TapaHTil, a TaKoXX aKIeHTOBAHO yBary Ha 3MiHax, BHeceHnx y 2022 pori 70 cT.
236 KIIK Ykpainu, sskuMu nepedaueHo MOKJIUBICTD MOIIYKY Ta (bikcailii KOMI'IOTepHUX JaHUX
mig yac obiyky 6e3 OKpeMOro CyfoBOro o3Bouy. IIpoieMoHCTpOBaHO, M0 Taka HOBeJa, Xodya i
CIIPUSIE OTIEPATUBHOCTI PO3CJIilyBaHHS, BOHOUAC MOPOKYE JMUCKYCIi 1010 3aXUCTY MPUBATHOCTI
0cobu, HeOOXIHOCTI [OJATKOBUX IapaHTiil CyJIOBOTO KOHTPOJIIO Ta [PABOMIPHOCTI BTPYYaHHS Y
cepy nepconanbHux nannx. Bucnosxu. Bucsitieno ocobIMBOCTI TAKTUKU TIPOBEAEHHST OOIIYKY Y
KPUMiHAJIbHUX MPOBA/IKEHHSIX 1010 TIPAIiBHIKIB TPABOOXOPOHHUX OPTaHiB, SIKi XapaKTePU3YIOThCS
HiBULIEHUM DiBHEM HPOTHII CaifcTBY, mpodeciiiHow 06i3HAHICTIO MiI03PIOBAHUX Ta BUCOKUMU
pusuKaMu 3HUIIEHHS 1HdpoBoi indopmanii. OkpeMy yBary NPHIIEHO THUTAHHIM PoOOTH 3
MOOGIIBHUME TepMiHAJAME CHCTEM 3B’SI3KY, KOMII'IOTEPHUMU CUCTEMaMU Ta IHIIUME [UPPOBUMU
MPUCTPOSIMH, SKI HEPIJKO MICTATH BiZIOMOCTI IPO IiATOTOBYI /1ii, BBAEMUHU MIXK CITiByYaCHUKAMU,
reoJIOKAIlilo, JIMCTYBAaHHS B MECEH/KEpax, MeTa/ani Ta innry indopmaiiiio, 1Mo Mae 3Ha4YeHHS 1
nokasyBanHsa. OOIPYHTOBAHO HEOOXIAHICTb YAOCKOHAJEHHS aJrOPUTMY MiATOTOBKU 0 OOIIYKY,
3anmyderns (haxiBIiB 1UGPOBOI KPUMIHATICTUKH, 3a6e3MeYeHHs PanToBOCTI Ta MiHiMi3aIlii BUTOKY
indopmariii mpo mpoBeneHHs caiguoi (posmrykoBoi) aii. CdhopMyabOBaHO MPOIO3UILii 100
B/IOCKOHAQJICHHST TIPAKTUKM 3acTOCYBaHHS 0OIyKy B yMmMoBax Idposisalii 1oka30B0i 6asu Ta
HOCUJIEHHSI TAPAHTIN JI0TPUMAHHS IIPaB 0COOU, Y TOMY YHCJIL IJIIXOM 3aIlIPOBA/IKEHHS 10JIATKOBOTO
CY/ZIOBOTO KOHTPOJIIO 32 JIOCTYTIOM /10 IIU(POBUX JIAHUX.

Kiouosi ciiora: o6uryk; nudposi gokasu; MOOLIbHUN TepMiHAT; KOMIT'IOTEPHI JaHi; KopyIiiiiHe
KpUMiHaJIbHe TIPABONOPYIIEHHST; PAIiBHIK IPABOOXOPOHHOTO OPraHy; TAKTHKA OOIIYKY; IIPABO Ha
MPUBATHICTb.

81



4/2024
CRIMINAL LAW

UDC 343.1
DOIT https://doi.org/10.32849,/2663-5313/2024.4.13

Viktor Luhovyi

Doctoral Candidate National Academy of Internal Affairs, PhD in Law, 1 Solomianska Square, Kyiv,
Ukraine, 03035, LuhovyiViktor@ukr.net

ORCID: orcid.org/0009-0007-7276-2994

SCIENTIFIC DISPUTES REGARDING

THE CIRCUMSTANCES SUBJECT TO
ESTABLISHMENT DURING THE INVESTIGATION
OF CRIMES COMMITTED BY TRANSNATIONAL
ORGANIZED CRIMINAL GROUPS

Abstract. Purpose. The purpose of the article is to analyse the circumstances that are subject to
establishment during the investigation of crimes committed by transnational organized criminal groups.
Results. The scholarly article examines several aspects of investigating crimes perpetrated by transnational
organized criminal groups. Based on domestic and foreign academic literature, it analyses the circumstances
that must be established during the investigation of this category of unlawful acts. The author emphasizes
that the circumstances to be established in the course of investigating criminal offences have long been
the subject of research by a number of domestic scholars in the fields of criminalistics and criminal
procedure, particularly in the context of developing specific investigative methodologies for various
categories of unlawful acts. This is understandable, since the entire process of investigating a given criminal
offence is structured with regard to this legal category. In this regard, the investigation of crimes committed
by transnational organized criminal groups does not differ from investigations of other unlawful acts.
Conclusions. 1t is established that the legislator cannot define in a single provision all the circumstances
that must be established during the investigation of different categories of unlawful acts. The circumstances
formulated by the legislator serve as general guidelines for researchers, who must adapt them according to
the subject of their own scientific inquiry. Based on the analysis of criminal proceedings and the positions
of scholars, the following key circumstances to be established in the investigation of the studied category
of crimes have been identified: the fact of the commission of a crime by transnational organized criminal
groups (time and place); the source of information regarding the unlawful acts under investigation;
the method of direct commission of crimes by transnational organized criminal groups; the methods
of preparation and concealment of the unlawful acts; information on the structure and hierarchy
of the transnational organized criminal group; the causes and conditions that facilitated the commission
of the crimes; and the existence of corrupt connections within the transnational organized criminal group.

Key words: transnational organized criminal group, crime, circumstances subject to establishment,
investigation, investigative (search) actions, investigation planning.

1. Introduction

The circumstances that are subject to estab-
lishment during the investigation of criminal
offences have long been, and continue to be,
the focus of attention for a number of domestic
scholars in the fields of criminalistics and crim-
inal procedure, particularly within the devel-
opment of specific investigative methodologies
for various categories of unlawful acts. This
is understandable, since the entire process
of investigating a particular criminal offence
is structured around this legal category. The
investigation of crimes committed by trans-
national organized criminal groups does not,
in this respect, differ from the investigation
of other unlawful acts. Therefore, the examina-
tion of this issue is essential for a comprehensive
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disclosure of the methodology of investigating
crimes committed by transnational organized
criminal groups.

Among domestic scholars who
have contributed to the development
of the set of circumstances subject to estab-
lishment during the investigation of crimi-
nal offences, the following should be noted:
O.A. Antoniuk, V.P. Bakhin, O.A. Banchuk,
P.D. Bilenchuk, H.P. Zharovska, M.M. Yefimoyv,
N.S. Karpov, O.L. Kobylianskyi, V.V. Korolchuk,
A.V. Kofanov, R.O. Kuibida, V.K. Lysychenko,
B.Ye. Lukianchykov, Ye.D. Lukianchykov,
S.Yu. Petriaiev, S.M. Stakhivskyi, K.O. Chap-
lynskyi, Yu.M. Chornous, M.I. Khavroniuk,
V.Yu. Shepitko, R.M. Shekhavtsov, among
others. At the same time, the present study is

© V. Luhovy, 2024



4/2024
CRIMINAL LAW

characterized by a comprehensive approach
to analysing this category in the context of its
transnational nature, as well as with regard to
contemporary international practice and cur-
rent global developments.

The purpose of the article is to analyse
the circumstances that are subject to estab-
lishment during the investigation of crimes
committed by transnational organized criminal
groups.

2. The content of the correct criminal law
qualification

We consider M.M. Yefimov’s observation
to be quite accurate. He emphasized the vari-
ety of the set of circumstances that must be
established during the investigation of differ-
ent categories of unlawful acts (Yefimov, 2011).
S.M. Stakhivskyi further noted that the purpose
of criminal procedural proof is the establishment
of objective truth, and achieving it is possible
only when all facts and circumstances relevant
to the proper resolution of a criminal proceed-
ing are established with sufficient completeness
and reliability. Consequently, the researcher
concluded that the totality of such facts and cir-
cumstances constitutes the subject of proof in
a criminal case (Stakhivskyi, 2005).

In turn, a separate group of scholars iden-
tified the circumstances to be established as
the factual basis for the proper criminal-law
qualification of a socially dangerous act com-
mitted by an individual (or individuals),
the targeted exercise of procedural powers by
the parties in criminal proceedings in a specific
case, the individualization of criminal punish-
ment for the guilty persons, and the compen-
sation of damage caused (Banchuk, Kuibida,
Khavroniuk, 2013). For her part, Yu.M. Chor-
nous emphasized that, in criminal proceed-
ings, the activity of establishing circumstances
of a specific nature is expressed through: record-
ing the course and results of procedural, investi-
gative (search) actions and covert investigative
(search) actions; detecting, documenting, col-
lecting, and examining traces of a crime; main-
taining systems of criminal records and foren-
sic registries; involving specialized knowledge
in the conduct of procedural, investigative
(search), and covert investigative (search)
actions; involving experts and conducting
forensic examinations, among others (Chor-
nous, 2017). In other words, the authors stressed
the importance of identifying circumstances
that must be established during investigations
of various categories of criminal offenses.

Another group of scholars (B.Ye. Luki-
anchykov, Ye.D. Lukianchykov, S.Yu. Petriaiev)
argued that since the process of committing
criminal offenses follows objective patterns, cer-
tain similar situations can be observed during

the investigation of particular types of unlaw-
ful acts. The authors noted that these situa-
tions are referred to as typical, which allows
the development of sets of typical actions for
the authorized person. Moreover, disclosing
the tactical characteristics of the most com-
mon investigative (search) actions at the level
of typical investigative situations—taking into
account the multivariance of investigative
circumstances—increases the practical value
of methodological recommendations. These
should reflect not an averaged approach but
a solution that is as close as possible to address-
ing the specific tasks of the investigation (Luki-
anchykov, Lukianchykov, Petriaiev, 2017).
Thus, the researchers analyzed this scientific
category through the prism of solving specific
tasks of criminal proceedings.

For his part, V.Yu. Shepitko distinguished
among the circumstances requiring estab-
lishment the following: spatial and tempo-
ral connections between individual traces
of the unlawful act and the circumstances
of the event; identification and situational prop-
erties of the traces and their evidentiary value;
reasons for the absence or presence of traces as
facts that contradict the natural course of sim-
ilar events (negative circumstances) (Shepitko,
2011). In other words, the researcher identified
only certain groups of circumstances reflecting
individual components of criminal proceedings.

A.E Volobuiev also offered a well-grounded
view that the tasks of the initial stage
of the investigation correlate with the circum-
stances that must be established. In generalized
form, the scholar included the following:

1. determining the place, time, and condi-
tions of the unlawful act, its nature, and detect-
ing, documenting, and seizing its traces as
sources of evidence;

2. collecting evidence that with high proba-
bility points to the person suspected of commit-
ting a criminal offense;

3. identifying, locating, and apprehending
the person suspected of committing the unlaw-
ful act (serving a notice of suspicion).

In addition to the primary tasks, the author
noted the existence of others at this stage, such
as: determining the amount of material damage
caused by the crime, taking measures to ensure
its compensation, among others. At the same
time, the researcher emphasized that their full
implementation occurs later, at the subsequent
stage of the investigation (Volobuiev, Stepaniuk,
Maliarova, 2018). We share A.F. Volobuiev’s
position that investigative tasks should be
based on the relevant circumstances that must
be established.

At the same time, M.M. Yefimov correctly
observes that the circumstances identified by
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forensic scholars, regardless of their formulation
(proof, establishment), serve only as possible
guidelines for law enforcement officers. Further-
more, the scholar stresses that the investigation
of a specific criminal offense may have its own
particularities depending on several factors:
the type of unlawful act committed, the specifics
of investigative (search) and covert investiga-
tive (search) actions, and typical investigative
situations (Yefimov, 2020). We also fully sup-
port this view.

O.A. Antoniuk, based on the analysis
of criminal case materials, identified the follow-
ing circumstances that must be established in
cases involving criminal offenses against pub-
lic order: “...whether unlawful acts were indeed
committed and what they consisted of; the time
of their commission; the place of their com-
mission; the circumstances under which they
occurred; the identity of the person who com-
mitted the unlawful acts; the person’s guilt in
committing the offense; information character-
izing the offender; motives behind the offender’s
behavior; circumstances influencing the degree
and nature of the offender’s liability; the spe-
cific manifestations of exceptional cynicism or
particular audacity; whether the victims pro-
voked the unlawful acts; causes and conditions
conducive to the specific unlawful manifesta-
tion; specific consequences of the act; whether
other criminal offenses were committed dur-
ing the unlawful act; circumstances affecting
the degree and nature of liability of the person
who committed the unlawful acts; and what
instruments were used to commit the unlawful
acts” (Antoniuk, 2020).

3. The range of circumstances to be estab-
lished during the investigation of crimes com-
mitted by transnational organized criminal
groups

According to Article 91(1) of the Criminal
Procedure Code of Ukraine, the following cir-
cumstances are subject to proof: “(1) the event
of a criminal offense (the time, place, method
and other circumstances of its commission);
(2) the guilt of the accused in the commission
of a criminal offense, the form of guilt, motive
and purpose of the criminal offense; (3) the type
and amount of damage caused by the crimi-
nal offense, as well as the amount of procedural
costs; (4) circumstances that affect the degree
of gravity of the committed criminal offense,
characterize the accused, aggravate or mitigate
punishment, exclude criminal liability, or con-
stitute grounds for closing criminal proceedings;
(5) circumstances that constitute grounds for
exemption from criminal liability or punishment;
(6) circumstances confirming that money, val-
uables or other property subject to special con-
fiscation were obtained as a result of a criminal
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offense and/or constitute income derived from
such property, or were intended (used) to induce
a person to commit a criminal offense, to finance
and/or materially support the criminal offense
or to reward for its commission, or are the object
of a criminal offense, including those related to
their illicit circulation, or were sought, manufac-
tured, adapted or used as means or instruments
of committing a criminal offense; (7) circum-
stances that constitute grounds for applying
criminal-law measures to legal entities” (Crimi-
nal Procedure Code of Ukraine, 2012).

At the same time, it must be understood
that the legislator cannot define within a single
provision all circumstances that must be estab-
lished during the investigation of various cate-
gories of unlawful acts. The circumstances set
out in the Code serve as a general guideline for
scholars, who should adapt them in accordance
with the subject of their own scientific inquiry.

When addressing the category of crimes
committed by transnational organized criminal
groups, it is appropriate to refer to the position
of a group of scholars who, drawing on the pro-
visions of criminal procedure, criminalistics,
and legal psychology, constructed an integra-
tive model of investigation. This model includes
the following elements: “the purpose (establish-
ing the objective truth regarding the circum-
stances of the crime) and the tasks of the inves-
tigation (the prompt and complete solving
of crimes, detection and exposure of perpe-
trators, and ensuring the proper application
of the law so that every offender is brought to
justice and no innocent person is punished;
identifying and eliminating the causes and con-
ditions that contributed to the crime; ensuring
compensation for material damages); the sub-
ject matter of the activity — the circumstances
subject to proof; the conditions of criminal-pro-
cedural activity, which relate to the procedural
form and time limits of pre-trial proceedings
as defined by the Criminal Procedure Code
of Ukraine, as well as the environment in which
the investigation takes place (investigative situ-
ations); the subjects of this activity (the inquiry
body, investigator, head of the investigative
unit, prosecutor, court) and other participants
(specialists, experts, victims, witnesses, suspects
(accused), defense counsel, etc.),along with their
procedural status; procedural actions (inves-
tigative and other actions defined by the CPC
of Ukraine) and decisions; search-and-cognitive
actions and organizational measures carried out
by the subjects of criminal-procedural activity
that are not regulated by law (mental actions
and operations related to examining informa-
tion about the crime event, developing versions
and planning the investigation, technical-crim-
inalistic and tactical methods, operations (com-
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binations), etc.); scientific and technical means
of crime investigation. Further development
of this framework, in our view, will contribute
not only to deepening theoretical knowledge
about the nature and content of investigative
activity and its correlation with criminal activ-
ity, but may also be used to study foreign expe-
rience in legal regulation, pre-trial investigative
practice, and in modelling the legal mechanism
for implementing the provisions of the new
criminal procedural legislation of Ukraine”
(Lysychenko, Shekhavtsov, 2012).

Based on the analysis of criminal case mate-
rials and the above-mentioned scholarly posi-
tions, we identified a range of circumstances
that must be established during the investiga-
tion of the examined category of crimes, namely:

— the fact of the commission of a crime by
transnational organized criminal groups (time
and place);

— the source of information regarding
the unlawful acts under investigation;

— the method of direct commission of crimes
by transnational organized criminal groups;

— the methods of preparation and conceal-
ment of the unlawful acts;

— the environment in which the crimes were
committed;

— material and personal traces of the unlaw-
ful activity;

— information about the structure and hier-
archy of the transnational organized criminal
group;

— characteristics of persons who are part
of the transnational organized criminal group;

—  information  regarding  victims
of the unlawful acts;

— the type and amount of damage caused by
the crime;

— the causes and conditions that contrib-
uted to the commission of the crimes;

— evidence of corrupt ties maintained by
the transnational organized criminal group.

4. Conclusions

To summarize, the circumstances sub-
ject to establishment during the investigation
of criminal offenses play a crucial role in shap-
ing the methodology of investigating crimes
committed by transnational organized criminal
groups. It has been established that the legisla-
tor cannot determine within a single statutory
provision the full range of circumstances that
must be identified when investigating various
categories of unlawful acts. The circumstances
defined in the Criminal Procedure Code serve
as general guidelines, which researchers must
further specify and adapt in accordance with
the focus of their scientific inquiry.

Based on an analysis of criminal proceed-
ings and the positions of scholars, a set of cir-

cumstances has been identified that must be
established during investigations involving
the examined category of crimes. These include:
the fact of the commission of a crime by trans-
national organized criminal groups (includ-
ing time and place); the source of information
regarding the unlawful acts under investigation;
the method of direct commission of such crimes;
the methods of preparation and concealment
employed; information concerning the struc-
ture and internal hierarchy of the transna-
tional organized criminal group; the causes
and conditions that facilitated the commission
of the crime; and the presence of corrupt ties
maintained by the group.

A structured approach to determining
and examining these circumstances contrib-
utes not only to the theoretical development
of the methodology for investigating crimes
committed by transnational organized criminal
groups, but also provides a practical basis for
improving the effectiveness of pre-trial investi-
gations and enhancing the legal mechanisms for
implementing the provisions of current criminal
procedural legislation.
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HAYRKOBI JUCIIYTH OO0 OBCTABUH, ARI HIAJIATAIOTD
BCTAHOBJIEHHIO IIIJT YAC PO3CJIIAYBAHHA 3JI0OUYUHIB,
YUYUHEHNX TPAHCHAIIIOHAJIbHUMU OPTAHISOBAHUMMH
3JIOYNHHUMU YTPYIIOBAHHAMU

Anoranis. Memoto cmammi € anani3 oOCTaBUH, IKi IJIATAIOTh BCTAHOBJIEHHIO TIiJ[ Yac PO3CJIi-
JIyBaHH4 3JI04MHIB, BYMHEHUX TPAHCHAI[IOHAJIBHUMU OPraHi30BAHMMH 3JI0YMHHUMU YTPYIIOBAHHAMMU.
Pezynvmamu. HayxoBa cTaTTs IPUCBAYEHA AOCTIKEHHIO AESKUX ACTIEKTiB PO3CIAYBAHHS 3TOUYNHIB,
BUYMHIOBAHUX TPAHCHAIIOHAIBHUMM OPTaHi30BAaHUMHU 3JI04YMHHUMU yrpynoBanHaMu. Ha ocHOBI BiTUM3HS-
HOT Ta 3apy6isKHOI HayKOBOI JIiTepaTypH MPOBEIEHO aHaI3 06CTaBIH, sIKi T/IATAI0Th BCTAHOBJIEHHIO TTi/T
4ac po3CJIiTyBaHHS IOCTI/KYBAHOI KaTeropili MPOTUIPABHUX /isSHb. ABTOD aKI[eHTYE yBary Ha TOMY, IO
06CTaBUHN, AKI TAIATAI0TH BCTAHOBJIEHHIO TTi/1 4ac PO3CIIiyBaHHs KPUMIHAIBHUX [IPABOIOPYILIEHD, OyI1
Ta € MPEAMETOM JIOCTIIZKEHHS PsI/ly BITYMBHSHUX YUEHMX-KPUMiHAJIICTIB Ta TPOIIECYAJiCTiB B PO3pi3i
OTIPAITIOBAHHS OKPEMUX METONK PO3CTiyBaHHS PI3SHUX KaTeTOPiif MPOTUTIPABHUX isiHb. | 11e 3po3ymiio,
aji’Ke 3 OIJISAY Ha BKa3aHy IPABOBY KaTeropito MPOEKTYETHCSA BECh MPOIEC PO3CJIiyBaHHS Bi/IIIOBIHO-
IO KPUMIiHAJILHOTO TIPABONOPYIIeHH:. BUMHeHHs 3JI04MHIB TPaHCHAIIOHATLHUMH OPTaHi30BaHUMU 3J10-
YUHHUMHI YTPYHOBAHHAME B 1IbOMY IJIaHI He BIIPI3HAECTHCSA BiJ| IHIINX IPOTUIIPABHUX JiisiHb. Bucnoexu.
BusnaueHo, 1110 3aKO0HO/IaBeIb He MOKe BU3HAYUTH B OJ(Hiil CTaTTi BCi 0O6CTaBUHY, SIKi HEOOXiIHO BCTAHO-
BUTH IiJl Yac PO3CIAYBAHHs PI3HUX KaTeropiil mporunpasuux fistb. ChopMyniboBaHi HUM 00CTaBIHK
€ CBOEPITHNM OPIEHTHPOM /IS PI3HUX JIOCHTIAHUKIB, SIKi TOBUHHI BapiloBAaTH iX BiIMOBIZIHO 10 TTPEIMETY
BJIACHUX HAYKOBUX TIOIIYKiB. Ha 0CHOBI orpaiiioBaHHsl KPUMiHAIBHUX TPOBA/KEHD Ta PO3IJIALY TO3U-
Il HAYKOBINB GYJI0 3'SICOBAHO KOJO OOCTAaBWH, IKi MiIATAIOTH BCTAHOBICHHIO Tl Yac PO3CIiLyBaHHsI
JIOCJTI/KYBAHOI KaTeTopii 37I0YMHIB, SIK-0T: (DaKT BUMHEHHS 3J0UYMHY TPAaHCHAIIOHAJBHUMH OPTaHi30Ba-
HUMU 3JIOUMHHUMU YTPYTIOBAHHAME (4ac Ta MicIle); JUKEPEesIO HAIXOXKEHHS BiJIOMOCTEH T1PO I0CIi/IKY-
BaHi POTUIIPABHI AISHHST; AKUI OYB c110ci6 Ge31mocepeiHboro BUNHEHH S 3/I0YMHIB TPaHCHALIOHATbHUMHE
OPraHi30BaHUMU 3I0YMHHIMHU YIPYIIOBAHHAMHE; SKi CIIOCOOU ITATOTOBKU Ta PUXOBYBAHHS J0CII/KYBa-
HUX MPOTUIPABHUX JIilf; iHdOpMAIlis PO CTPYKTYPY Ta i€papxilo TpaHCHAI[IOHAJIBHOTO OPTaHi30BaHOro
3JIOUMHHOTO YTPYNOBaHHS; IPUYUHI Ta YMOBH, SKi CHPUAIN BYMHEHHIO 37I04MHIB; GaKT KOPYMIIOBAHUX
3B’SI3KiB, HASIBHUX Y TPAHCHAIIOHAIILHOTO OPTaHi30BAHOTO 3JI0YMHHOTO YTPYHOBAHHSI.

KiouoBi cioBa: TpaHCHaIliOHAIbBHE OPraHi30BaHe 3JI0YMHHE YIPYIIOBAHHS, 3JI04KH, 0OCTABUHY, SIK
T/ITATAT0Th BCTAHOBJIEHHIO, PO3CTiyBAHHS, CITi/I4i (PO3IIYKOBi) [Iii, ITAHYBaHHST PO3CJTi Ty BaHHSI.
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CRIMINAL LAW ANALYSIS OF THE PECULIARITIES
OF ILLEGAL EXPERIMENTATION ON HUMANS
IN LIGHT OF INTERNATIONAL EXPERIENCE

Abstract. Purpose. The purpose of the article is to further standardize the objective and subjective
elements of the corpus delicti under Article 142 of the Criminal Code of Ukraine, taking into account
the achievements of contemporary criminal law doctrine. Results. To determine the elements of the corpus
delicti provided for in Article 142 of the Criminal Code of Ukraine (hereinafter — CC of Ukraine)
“Illegal Experimentation on a Human Being,” the author conducted a comprehensive comparative
legal study on the subject matter of the research. It has been established that the basis for drafting
numerous state and professional codes regulating the determination of norms governing criminal liability
for illegal experimentation on a human being in countries of the Romano-Germanic legal system was
the 1947 Nuremberg Code, a codification of rules for conducting experiments on humans that contains
ten fundamental principles of medical, biological, psychological, or other research. The continuation
of the Nuremberg Code is the 1964 Declaration of Helsinki, which, in turn, serves as a system of ethical
principles for the medical community in matters of human experimentation. Such documents are
of a recommendatory nature and stipulate that, in the course of biomedical research involving human
subjects, legal and ethical norms must be observed in accordance with the legislation of the specific country
where such research is conducted. Conclusions. It is emphasized that legal (criminal) liability for illegal
medical, biological, psychological, or other experimentation on a human being is established not only
by national legislation but also by the laws of other European countries of the Romano-Germanic legal
system, as it constitutes the most dangerous violation of bioethics. This is confirmed by a comparative
analysis of the criminal legislation of Austria, Estonia, Poland, France, and Switzerland, which has shown
that the regulation of research involving human subjects is based on international legal instruments
of both general and specialized nature. At the same time, research into criminally unlawful acts in the fields
of medical genetics, transplantation, and reproduction makes it possible to improve national legislative
regulation and judicial practice regarding illegal human experimentation.

Key words: experimentation, human being, criminally unlawful act, criminal offense, corpus delicti,
qualifying elements, moral and ethical aspects, international experience.

1. Introduction

With the entry into force of the Criminal
Code of Ukraine in 2001, a provision estab-
lishing liability for illegal experimentation on
a human being (Article 142 of the Criminal
Code of Ukraine) was introduced. In other
words, the incorporation of such a provision into
the Criminal Code of Ukraine meets the needs
of both Ukrainian society and the international
community. This provision is the result of more
than fifty years of the civilized world’s strug-
gle against unlawful human experimentation,
and the development of this approach, particu-
larly in consolidating the fundamental princi-
ples of such activity, is reflected in numerous
international legal instruments. Among them,
special mention should be made of the 1947
Nuremberg Code and the Declaration of Hel-
sinki of the World Medical Association “Ethi-
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cal Principles for Medical Research Involving
Human Subjects” of 1964, as revised in 2008.
These documents define the list of key prin-
ciples, as well as the moral, ethical, and legal
concepts governing research involving human
subjects, having influenced the establishment
of criminal liability for such unlawful conduct
in the countries of the Romano-Germanic legal
system.

However, as judicial practice demonstrates,
Article 142 of the Criminal Code of Ukraine
has, in fact, never been applied by domestic
courts, which indicates that the latency of ille-
gal human experimentation remains extremely
high. For this reason, the study of the legal ele-
ments (corpus delicti) of such a criminal offense
acquires particular importance.

It should be emphasized that the issue
of conducting a systematic analysis of illegal
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experimentation on a human being in Ukraine
has long ceased to be the subject of specialized
research. At the same time, various aspects of this
matter have been examined by a significant
number of Ukrainian scholars, among whom
the following should be noted: O. Horokhovska,
S. Hrynchak, V. Yehorova, I. Kritsak, T. Lutskyi,
O. Panchuk, O. Pasieka, O. Sapronov, 1. Sydo-
ruk, M. Syiploki, M. Khavroniuk, T. Khar,
A. Shalia, Yu. Shopina, among others. Never-
theless, comparative legal studies of criminal
liability for illegal experimentation on a human
being are absent, which indicates the necessity
of a detailed examination of this issue.

The purpose of this article is to further
standardize the objective and subjective ele-
ments of the corpus delicti under Article 142
of the Criminal Code of Ukraine, taking into
account the achievements of modern criminal
law doctrine.

2. Development of International Regula-
tion on Countering Illegal Experimentation
on Humans and Its Influence on Ukrainian
Legislation

The Nuremberg Code contains ten funda-
mental principles relating to medical, biological,
psychological, and other experimentation on
humans, namely: voluntary consent of the indi-
vidual as an absolutely essential condition for
conducting any research on them; experiments
must yield results for the good of society that can-
not be obtained by other methods; experiments on
animals must precede those on humans; avoid-
ance of all unnecessary physical and mental suf-
[ering; experiments must not be conducted where
there is a prior reason to believe that death or dis-
abling injury will occur; the degree of risk taken
by the subject must never exceed the humanitar-
ian importance of the problem; proper prepara-
tions must be made to protect the subject against
even remote possibilities of injury, disability, or
death; experiments must be conducted only by
scientifically qualified persons; the subject must
be at liberty to end the experiment at any stage;
the scientist in charge must be prepared to termi-
nate the experiment at any stage if continuation
is likely to result in injury, disability, or death to
the subject (Protection of Research Participants,
2010).

It should be noted that the continuation
of the trend set by the Nuremberg Doctors’
Trial in 1947 was the development and adoption
in 1964 of the Declaration of Helsinki, which
establishes ethical principles for the medical
community regarding human experimentation.
Since its adoption, the Declaration of Hel-
sinki has undergone eight revisions, the most
recent of which was adopted in 2000 (Dec-
laration of Helsinki of the World Medical
Association “Ethical Principles of Medical
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Research Involving Human Subjects”: Declara-
tion of the World Medical Association, 1964).
Although the above-mentioned international
legal acts provide for criminal, civil, and ethical
liability arising under the law, these documents
are recommendatory in nature and stipulate
that, in conducting biomedical research involv-
ing human subjects, legal and ethical norms are
regulated by the legislation of the specific coun-
try where the research takes place.

Relevant criminal provisions are contained
in the criminal legislation of Ukraine and certain
European countries. In particular, the Criminal
Code of Ukraine contains Article 142 “Illegal
Experimentation on a Human Being” in Sec-
tion IT of the Special Part “Criminal Offenses
Against Life and Health of a Person,” which
establishes liability for “illegal medical, biolog-
ical, psychological, or other experimentation on
a human being, if such experimentation created
a danger to the person’s life or health” (Criminal
Code of Ukraine, 2001).

Given that the disposition of Article 142
of the Criminal Code of Ukraine is blanket in
nature, it is necessary to refer to other norma-
tive legal acts that define the procedure for con-
ducting experiments on humans. Thus, accord-
ing to Article 45 of the Fundamental Legislation
of Ukraine on Health Care, the use of medical
and biological experiments on humans is per-
mitted for socially beneficial purposes. However,
this is allowed only when scientifically justified,
when the anticipated success outweighs the risk
of serious consequences for health or life, when
the experiment is public, when the adult, legally
capable person participating in the experiment
is fully informed and freely agrees to its con-
duct, and, if necessary, preserves medical confi-
dentiality.

As for restrictions regarding certain cat-
egories of persons on whom research may be
conducted, experimental studies on patients,
prisoners of war, and detainees are prohibited,
as are therapeutic experiments on persons with
diseases not directly related to the objective
of the study.

Accordingly, the primary direct object
of the criminal offense is the health and life
of the individual, and the additional mandatory
object is the established procedure for conduct-
ing experimentation on humans.

Regarding  the  objective  element
of the corpus delicti, it is material in nature
and is expressed in the following acts:

1. socially dangerous act — illegal con-
duct of medical and biological experiments
(e.g., research on the biological capabilities
of the human body in extreme conditions, under
the influence of gravity, high temperatures, or
oxygen deficiency), psychological experiments
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(e.g., research on the psychophysiological
capabilities of the human brain under hypno-
sis, in the context of memorizing large volumes
of information), or other experiments (any sci-
entific research) on a human being;

2. socially dangerous consequences — crea-
tion of a danger to the life or health of a person;

3. causal link between the socially dan-
gerous act and the socially dangerous conse-
quences.

The subjective element is characterized by
direct intent with respect to the act and negli-
gence with respect to the consequences (Part 1
of Article 142 of the Criminal Code of Ukraine)
and prolonged health disorder of the victim
(Part 2 of Article 142 of the Criminal Code
of Ukraine).

The subject of this criminal offense is gen-
eral (a natural, sane person who has reached
the age of 16).

The qualifying elements of this criminal
offense (Part 2 of Article 142 of the Crimi-
nal Code of Ukraine) provide for liability for
illegal medical, biological, psychological, or
other experimentation posing a danger to life
or health, if such experimentation has any
of the following features:

1. conducted on a minor;

2. conducted on two or more persons;

3. carried out by coercion;

4. carried out by deception;

5. resulting in prolonged health disorder
of the victim.

Minors include both children under
the age of 14 and those aged 14 to 18 (Article 3
of the Criminal Procedure Code of Ukraine).
The feature “two or more persons” refers to
the minimum number of victims harmed as
a result of the criminal offense. If the number
of victims is two or more, the perpetrator’s act is
classified under Part 2 of Article 142 of the Crim-
inal Code; however, this circumstance does not
change the legal classification but is taken into
account by the court when imposing criminal
liability and punishment.

The qualifying element “by coercion or
deception” is, at present, scarcely elaborated
upon in the Criminal Code of Ukraine. At
the same time, Article 40 of the Criminal Code
of Ukraine specifies that coercion may be physi-
cal or psychological, resulting in a person being
unable to control their conduct. Deception
is understood as the communication of false
information or the concealment of information
that should have been disclosed. Furthermore,
the Rules for Forensic Medical Determination
of the Degree of Severity of Bodily Injuries (Sec-
tion 2.2.2) define “prolonged health disorder”
as a health impairment lasting more than three
weeks (over 21 days).

It is worth noting that a criminal offense
of this type is considered complete from
the moment a real threat to a person’s life or
health is created.

As for foreign legislation on this matter,
it should be noted that the principal states
of the Romano-Germanic legal system contain
relevant provisions in their criminal codes. For
example, Section ITT1“On Endangering a Person”
in Book IT of the Criminal Code of France “On
Crimes and Offenses Against Persons” includes
a special Subsection IV “On Conducting Exper-
iments on Humans,” which establishes criminal
liability for unlawful biomedical research on
a human being, i.e., “conducting and organiz-
ing biomedical research on a person without
obtaining the voluntary, informed, and explicit
consent of the person, their parents, or guard-
ian, in cases provided for by the Public Health
Code.” The Criminal Code of France also con-
tains a specific provision that the same penal-
ties apply if biomedical research is conducted
after previously granted consent has been with-
drawn. However, these provisions “do not apply
to research on a person’s genetic characteristics
or identification through genetic fingerprinting
carried out for scientific purposes” (Menchyn-
skyi, 2017). An interesting aspect of this offense
is the possibility of holding a legal entity crimi-
nally liable as a subject of the offense.

In the section of Estonian criminal legislation
entitled “Offenses Against Persons,” there is an arti-
cle on unlawful research on a person (Article 124-5
of the Criminal Code of Estonia) (Criminal (Pen-
itentiary) Code of the Republic of Estonia, 2005),
which defines it as the conduct of medical or scien-
tific research on a person who has not given valid
consent. Under the terminology of the Criminal
Code of Estonia, this offense is classified as a sec-
ond-degree crime (Criminal (Penitentiary) Code
of the Republic of Estonia, 2005).

3. Specific Features of the Unlawful
Conduct of Experiments on Humans under
the Legislation of Austria, Switzerland,
and Poland

An interesting example is provided by Aus-
trian criminal law, which establishes liability
for unauthorized medical treatment (§ 110
of the Austrian Criminal Code) (Bundesre-
cht konsolidiert: Gesamte Rechtsvorschrift fiir
Strafgesetzbuch, 2023). This offense is included
in the section “On Criminal Acts Against Lib-
erty,” which the Austrian legislator interprets
quite broadly. The elements of the offense con-
sist of “treating another person without their
voluntary consent, including by using medical
knowledge” (Bundesrecht konsolidiert, 2023).
Austrian law classifies such conduct as a misde-
meanor, punishable by imprisonment for up to
six months or a fine.
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The Austrian Criminal Code also provides
for the liability of a physician if “in the physi-
cian’s opinion, delaying treatment could have
caused serious harm to the patient’s life or
health, but in reality such harm did not exist,
and the physician failed to obtain the patient’s
consent, although such consent could have been
obtained with due diligence” (Bundesrecht kon-
solidiert, 2023). In other words, criminal liability
may arise when a physician erroneously assesses
the urgency of treatment, commits a factual error,
and proceeds without patient consent, where
such an error could have been avoided with
proper medical care (a form of negligence). This
negligence is possible when the person “fails to
exercise the due caution that should be observed
in the circumstances of the case and is incapable
of doing so given their physical and mental abili-
ties” (Bundesrecht konsolidiert, 2023).

It should be emphasized that, regardless
of the form of culpability, unauthorized medical
treatment can only be prosecuted on the basis
of a complaint by the person subjected to such
treatment. In this context, medical ethics in bio-
medical research is also linked to another provi-
sion of the Austrian Criminal Code establishing
liability for the disclosure of medical secrets.
According to Article 121 of the Austrian Crim-
inal Code, “persons who disclose or otherwise
use information about a patient’s health sta-
tus that was entrusted to them exclusively in
the course of their professional activity—such
as providing treatment, care, nursing, medica-
tion, conducting medical research, or carrying
out tasks related to the functioning of medical
institutions or medical insurance—are liable
only in cases where there is a risk of violating
the patient’s legitimate interests” (Bundesrecht
konsolidiert, 2023).

Such actions are classified as a misdemeanor
and are punishable by imprisonment for up to
six months or a fine, and they are prosecuted
only upon the victim’s complaint. Qualified cir-
cumstances include cases “where the disclosure
or use of a medical secret was committed with
the purpose of obtaining profit or with the intent
to cause direct harm to another person” (Bun-
desrecht konsolidiert, 2023). If such aggravating
circumstances are present, the offense is punish-
able by imprisonment for up to one year. Similar
liability is established for an expert involved in
legal proceedings “if they disclose or use a secret
that became known to them in connection with
their professional activity, and their conduct
may harm the legitimate interests of a per-
son” (Bundesrecht konsolidiert, 2023). For such
an expert to be held liable, a complaint from
the injured party is required.

In addition, Article 184 of the Aus-
trian Criminal Code establishes liability for
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the offense committed when “a person system-
atically provides medical assistance to a large
number of people without having the necessary
qualifications” (Bundesrecht konsolidiert, 2023).
This conduct is classified as a criminal infrac-
tion, punishable by imprisonment for up to
three months and a fine.

Similarly, certain provisions of the Swiss
Criminal Code relating to the establishment
of legal liability for the disclosure of secrets
“obtained in the course of research activities in
the field of medicine or health care” resemble
those in Austrian law (Swiss Criminal Code,
1937). However, such confidential informa-
tion may be disclosed with the authorization
of an expert commission. Conditions for disclo-
sure include the absence of a direct prohibition
in the application by the person concerned,
the impossibility or disproportionate difficulty
of obtaining the consent of the authorized per-
son, or when the benefit of the research out-
weighs the benefit of preserving confidentiality.
The expert commission must grant authoriza-
tion and impose an obligation to ensure the secu-
rity of undisclosed information (Swiss Criminal
Code, 1937).

If there is no threat to the interests of indi-
viduals or if personal data has been anonymized
before the research begins, the commission
may grant a so-called general authorization or
determine the necessary procedure. The chair
and members of the commission are appointed
by the Federal Council (Bundesrat), which
determines its composition and procedures
(Swiss Criminal Code, 1937).

Article 321 of the Swiss Criminal Code
establishes liability for the disclosure of secrets
entrusted to doctors, pharmacists, midwives,
and nurses. The offense is prosecuted upon
the complaint of the victim and is punishable
by imprisonment for not less than three days
and not more than three years or a fine (Swiss
Criminal Code, 1937).

Under Section XXIII “Crimes Against Lib-
erty” of the Polish Criminal Code, liability is
established for conducting medical treatment
without the patient’s consent (Article 192
of the Polish Criminal Code). Such conduct is
punishable by a fine, restriction of liberty, or
imprisonment for up to two years. Prosecution
is initiated on the basis of a complaint from
the victim (Menchynskyi, 2017).

4. Conclusions

Thus, taking into account the above, it
should be noted that the 1947 Nuremberg Code
and the Declaration of Helsinki are of a recom-
mendatory nature and stipulate that biomedical
research involving human subjects should be
guided by legal and ethical standards in accord-
ance with the legislation of the specific country
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where the research is conducted. At the same
time, there are certain exceptions to such activ-
ities, namely: research experiments on patients,
prisoners of war, and incarcerated individuals,
as well as therapeutic experiments on persons
with illnesses not directly related to the purpose
of the study, are prohibited. In turn, research
involving patients or healthy volunteers must be
conducted under the supervision of a physician
or other medical professional with the appropri-
ate qualifications. Responsibility for protecting
the research subject lies with the physician or
other medical professional, and not with the sub-
ject themselves, even if they have given consent.

It should be emphasized that the issue
of criminal liability for unlawful experiments
on humans always requires attention, but it is
particularly important during wartime, given
the latent nature of such a criminal offense.
Thus, criminal liability for unlawful experi-
ments on humans—representing the most dan-
gerous violation of bioethics—is widely estab-
lished in the criminal legislation of countries
belonging to the Romano-Germanic legal sys-
tem. A comparative study of the experience
of other countries that have introduced crimi-
nal liability for offenses in the fields of medical
genetics, transplantation, and reproduction
makes it possible to implement such provisions
into national legal regulation and judicial prac-
tice regarding the conduct of unlawful experi-
ments on humans.
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Kanoudam opuduwnux nayx, oupexmop lenapmamenmy oceéimu, nayxu ma cnopmy Minicmepcmea
enympiwnixcnpas Yxpainu, Conom sucvkaniowa, 1, Kuis, Yxpaina, 03035, tarasenkooleksandr@ukr.net

ORCID: orcid.org/0000-0003-0369-520X

KPUMIHAJIbHO-IIPABOBUIT AHAJII3 OCOBJIUBOCTEN
HE3AKOHHOTIO ITIPOBEJEHHS TOCJIIAIB HAJL JTIOITHOIO
3 YPAXYBAHHSM MIZKHAPOJIHOTO JOCBIZLY

AHotauis. Memoto cmammi € 110/{aJiblile YHOPMYBaHHSI 00 €KTUBHUX Ta Cy('€KTUBHUX O3HAK I1EPe/l-
GayeHnx CKJIaJ0M KpUMiHAIBHOTO TIpaBonopyuieris 3a ct. 142 KK Ykpainu 3 ypaxyBaHHSAM ZOCSITHEHb
CYYacHOI IOKTPUHN KPUMIHAIBHO-TIPaBOBOI HayKH. Pe3yivbmamu. 3 MeTO0 BU3HAYECHHS 03HAK CKIATy
KPUMIHAJILHOTO TIPABOIOPYIeHHs 1tepeabdaueroro ctr. 142 Kpuminanbroro konexkcy Yxpainu (nani — KK
Yxpainn) «Hesakonne npoBejieHtst T0OCTiIiB HA/ JTIOANHOIO» aBTOPOM MPOBEIEHO KOMIIJIEKCHE TOPiB-
HAJIBHO-TIPABOBE JIOCJI/DKEHHS 32 TeMOIO IIpeiMeTa HayKoBOi po3Biiki. BusHaueHo, 10 OCHOBOIO AT
YKJIaaHHst 6arathox Aep/KaBHUX Ta MPOPeciiHNX KOAEKCIB, ki PeryJoioTh IIMTAHH TI0B's3aHi i3 BU3Ha-
YEHHSIM HOPM, SIKi PErJIaMeHTYIOTb MOJIOKEHHS 11010 KPUMiHAJIBHOI Bi/IIIOBIZIAIbHOCTI 32 HE3aKOHHE IIPO-
BEZIEHHS JIOCJI/IIB HaJl JTIOAMHOI0 Y KPaiHaX POMaHO-TepPMaHChKOI 1paBoBoi cucremu ctaB HiopHOepsbKuii
kozekc 1947 poky, K yJI03KeHHS TIPABUJI IPOBE/ICHHS eKCIIEPUMEHTIB HaJl JIIO/IbMH, SIKUI YMIIITY€ J1eCATh
OCHOBHUX TIPUHIHINB MEANKO-Gi0MOTIYHIX, TICHXOMOTIYHNX abo iHmux gocaigis. Ilpu mpomy, mpomo-
BxeHHsaM HropaGepsbkoro kozekcy € pospobiena lesbcincbka aexaapailiss 1964 p., sika CBOEIO 4eproro
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BUCTYTIAE CBOEPIHOIO CUCTEMOIO €THYHUX PUHIIUTIIB JIJIST MEJIUYHOTO CITIBTOBAPUCTBA B MTUTAHHAIX TIPO-
Be/IEHHS €KCIIePUMEHTIB HaJl JioAnHowW. Taki JOKyMEeHTH MalOTh PeKOMeHIalliiHnii Xapakrep i nepeada-
YAOTh, 10 T1iJ[ Yac MPOBEACHHs GIOMEAMYHUX JOCII/ZKEHD 32 YUACTIO JIOAMHE CJIJI KEPYBATHCSI IPABO-
BUMU Ta €ETUYHUMU HOPMAMHU BiJIMTOBIZIHO JI0 32aKOHOJIABCTBA KOHKPETHOI KPaiHu, Jie BOHU TIPOBOJSATHCSI.
Bucnosxu. Haronormeno, mo opuandia (KpIMiHaJIbHA) BiTIOBITAIBHICTD 32 HE3aKOHHE MTPOBEICHHS
MEAMKO-0i0/IOTIYHIX, TICHXOIOTTYHNX a0 THIIMX AOCIAIB Haj JIOAMHOIO Tepeadadena He TiIbKU Halli-
OHAJIBHUM 3aKOHOJ[ABCTBOM, aJie i 3aKOHOABCTBOM iHIIUX €BPOTEHCHKUX KpaiH POMaHO-repMaHChKOi
[PaBOBOI CHCTEMHU, SIK HaliHebe3IeuHile mopyIeHHs Gi0eTUKH, 10 MiATBEPIKYEThCS IPOBEAEHHUM HOPIB-
HSJIBHUM JIOC/IJUKEHHSIM KPUMIHAJIbHOTO 3akoHozaBcTBa ABcrpii, Ecronii, Tosbiri, Mpanuii, 1Iseii-
1apii, SKUM BU3HAYEHO, IO PETYJIIOBAHHS JOCi/PKeHb HAJ JIOANHOIO I'PYHTYETHCS HA MiKHAPOIHOMY
3aKOHO/IABCTBI 3araJbHOTO Ta CIIeNialbHOTO XapakTepy. BogHouac Take KOCTIKEHHS 32 KPUMiHATBHO-
MPOTUIIPABHI AisHHA Y cepi MeANYHOI TeHETUKU, TPAHCIVIAHTAIIIT Ta PEPOAYKILIl al0Th MOKJIUBICTD
YIOCKOHAJIUTY HaI[iOHAJbHE 3aKOHO/IaBUE PETYJIIOBAHHS Ta CYOBY TPAKTHUKY IIIO/I0 HE3AKOHHOTO eKCIIe-
PUMEHTYBAaHHS HaJI JTIOANHOIO.

Kmouosi caoBa: jiociiay, o/nHa, KPUMiHAIBHO-TIPOTUIIPABHE JiSIHHS, KPUMiHAJIbHE IIPABOIIOPY-
MIEHHS, CKJIa/l KpUMiHAJIBHOTO TPABOMOPYIIEHHS, KBATi(hiKyI0Uui 03HAKH, MOPATbHO-eTHYHI ACTIEKTH, MiK-
HapOIHUI JOCBi/L.
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GENERAL SOCIAL MEASURES FOR PREVENTING
BANDITRY UNDER MARTIAL LAW

Abstract. Purpose. The purpose of the article is to formulate a conceptual vision of the general social
measures aimed at preventing banditry under martial law. Results. The article emphasizes that the general
social measures for preventing banditry constitute a comprehensive set of large-scale, systemic, and long-
term legal, socio-economic, managerial, and cultural-educational measures implemented at the national,
regional, local, and interagency levels. These measures are aimed at ensuring sustainable national
security, shaping an anti-criminal social environment, and eliminating or neutralizing the determinants
that facilitate the emergence and functioning of armed criminal groups. Taking into account the results
of criminological research and an assessment of contemporary threats, the article proposes a set of legal
and managerial measures designed to ensure security and prevent banditry under martial law and during
the post-war recovery of the state, based on the formation of an integrated system of programmatic
and strategic documents. With these key priorities in place, general social measures evolve into a multi-level
system of social stabilization that creates conditions for systematic prevention of banditry by: eliminating
the social causes behind the formation and activity of bandit groups; fostering legal and moral culture
among the population; reducing social tension and post-war trauma; limiting access to illegal weapons;
ensuring stable functioning of public authorities; integrating state security policy with economic, social,
youth, defence, and educational policies; preventing marginalization and the criminalization of combatants
and youth. Conclusions. The article concludes that the implementation of general social measures for
preventing banditry should include, inter alia: adopting the Strategy for Combating Organized Crime in
Ukraine until 2035 and advancing the program-targeted approach through improving strategic planning
mechanisms and expanding law-enforcement instruments. The key directions of this innovative Strategy
should operate as a nationwide directive for developers of medium- and short-term national and regional
plans, subject to adjustment depending on the criminogenic situation; adopting the Comprehensive Plan
Jor Preventing Criminal Offenses in Ukraine for 20272035 as the basic document for the implementation
of the Strategy, which, given its long-term nature, will become the methodological foundation for
developing regional crime prevention plans; developing regional banditry prevention plans at the level
of regions and oblasts, assigning responsibility for their implementation to regional state administrations
and territorial units of the National Police, and ensuring a standardized format that reflects state
planning requirements, regional criminogenic specifics, resource potential, and organizational capacities;
establishing the Directorate for Criminal Offense Prevention within the central apparatus of the National
Police of Ukraine, entrusted with determining strategic priorities of state policy on crime prevention,
conducting nationwide crime research (including organized crime), coordinating the activities
of prevention actors, synthesizing preventive practices, and organizing international cooperation in
the field of criminal offense prevention.

Key words: banditry, gang, organized group, criminal offense, criminology, prevention.

1. Introduction Under wartime conditions, this phenome-

The current conditions of martial law, caused
by armed aggression against Ukraine, have signifi-
cantly transformed both the criminogenic environ-
ment and the parameters of the national crime-pre-
vention system. This transformation is especially
evident in the sphere of violent offenses and organ-
ized forms of criminal activity. One of the most dan-
gerous manifestations of such criminality—charac-
terized by a high level of public danger, structural
stability, and growing latency—is banditry.

© 0. Fishchenko, 2024

non acquires additional complexity: social control
becomes considerably weakened, the number of indi-
viduals with combat experience and access to weap-
ons increases, economic and social disparities inten-
sify, and psychological instability spreads among
a significant part of the population. These factors
create a favourable environment for the emergence
of stable criminal groups capable of armed attacks,
coordinated violent acts, and establishing localized
influence over certain territories.
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In such circumstances, general social meas-
ures for preventing banditry acquire particular
significance, as they form the foundational pre-
ventive mechanism targeting violent and organ-
ized crime. Their purpose is to eliminate or
neutralize a broad range of determinants that
generate or reinforce motivation to participate
in armed organized groups. These measures
encompass a complex of political, socio-eco-
nomic, cultural-educational, legal, informa-
tional, psychological, and institutional actions
that ensure the proper functioning of public
authorities, the stabilization of social relations,
maintenance of public order, strengthening
of public trust in the state, reduction of social
tension, and restoration of citizens sense
of security.

Given the scale and systemic nature
of banditry during wartime, solely crimi-
nal-law instruments prove insufficient; instead,
a wide, interdisciplinary system of measures
is required—those implemented at the lev-
els of society, state institutions, communities,
and the individual.

The purpose of the article is to articulate
a conceptual vision of the general social meas-
ures aimed at preventing banditry under mar-
tial law.

Various criminological aspects of pre-
venting organized forms of crime have been
addressed by V. Batyrhareieva, V. Beschast-
nyi, V. Vasylevych, B. Holovkin, O. Holovkin,
O. Dzhuzha, P. Yepryntsev, A. Zakaliuk, O. Lyt-
vynov, O. Kulyk, M. Semenyshyn, O. Shostko.
The issue of preventing banditry has been
examined by V. Bedrykivskyi, V. Holina, Yu.
Zhyvova, and Yu. Kyfliuk. The scientific con-
tributions of these scholars are undisputed,;
however, the specific problem of general social
measures for preventing banditry under martial
law remains insufficiently explored.

2. Foundations of General Social Meas-
ures for Crime Prevention

In criminology, general social measures for
crime prevention are traditionally understood
as a set of long-term socio-economic and cul-
tural-educational measures aimed at the further
development and improvement of social rela-
tions, as well as the elimination or neutralization
of the causes and conditions of crime (Holina,
Holovkin, Valuiska, 2014). As aptly noted by
O.M. Dzhuzha, this level of crime prevention
is characterized by the fact that its components
constitute an integral part of socio-economic
development and the enhancement of the moral
and spiritual spheres of society (Dzhuzha,
Vasylevych, Kolb, 2009).

According to V.V. Holina, the primary
objectives of this preventive direction include
overcoming or limiting criminogenically dan-
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gerous contradictions within society, as well as
the gradual eradication of negative phenomena
generated by political, economic, psychologi-
cal, ideological, and other factors contributing
to the emergence of criminal potential in soci-
ety. These include economic and political cri-
ses, dangerous levels of property stratification,
unjustified—even criminal-enrichment of cer-
tain groups of citizens, unemployment, wage
arrears, subsistence-level living conditions for
the majority of the population, moral degra-
dation, prostitution, drug addiction, alcohol-
ism, and homelessness (Holina, 2011). Under
martial law, these factors not only intensify
but also assume new forms (mass displacement
of the population, traumatic combat experi-
ence, the increasing circulation of weapons,
destruction of infrastructure, decline of trust in
governmental institutions in certain regions),
thereby creating an exceptionally favourable
environment for the emergence and consolida-
tion of bandit formations. Consequently, gen-
eral social measures in the fields of the economy,
social protection, support for veterans and inter-
nally displaced persons, and the reconstruction
of devastated territories are directly linked to
preventing banditry as the most dangerous form
of organized armed criminality.

As noted by O.0. Tytarenko, the applica-
tion of the program-targeted method consti-
tutes one of the key elements of a fundamen-
tally new approach to organizing and ensuring
a comprehensive system of crime prevention.
This approach emerged within the frame-
work of a modern criminological concept that
requires the development, adoption, and imple-
mentation of preventive measures in strict
accordance with defined systemic and program-
matic requirements (Tytarenko, 2019). For
preventing banditry under martial law, this is
of particular importance, as program-targeted
models allow for the integration of general
social, organizational, operational, and analyti-
cal capacities of the state into a single strategic
framework for countering stable armed criminal
groups.

Comprehensive  crime-prevention  pro-
gramming has its own specific content—its own
goals, a defined circle of actors, objects of influ-
ence, and forms of interaction between these
actors and objects (Dzhuzha, Vasylevych, Hida,
2011). Adopting the concept of crime preven-
tion, O.M. Lytvynov identified three principal
levels of such activity: the level of large social
groups (the state, regions, economic sectors,
social subsystems); the level of small social
groups (work collectives, communities, fami-
lies, organizations); and the level of individual
actors (specific officials, professional crime-pre-
vention subjects) (Bandurka, Lytvynov, 2012).
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In the context of preventing banditry under
martial law, programming functions not only
as an instrument of strategic planning but
also as a mechanism for integrating general
social, special criminological, and individual
preventive measures. This allows the consoli-
dation of efforts across various sectors of secu-
rity, the economy, the social sphere, and local
self-government to eliminate the deep-rooted
factors that facilitate the emergence and func-
tioning of armed organized groups.

Attention should be drawn to the Compre-
hensive Strategic Plan for the Reform of Law
Enforcement Agencies as part of the Security
and Defense Sector of Ukraine for 2023-2027
(Decree of the President of Ukraine, 2023)
and the Action Plan aimed at implement-
ing the Comprehensive Strategic Plan for
the Reform of Law Enforcement Agencies as part
of the Security and Defense Sector of Ukraine for
2023-2027 (Order of the Cabinet of Ministers
of Ukraine, 2024). These documents encompass
all core directions of reforming the law-en-
forcement sector and outline the systemic
transformation of law-enforcement agencies in
accordance with EU standards, intelligence-led
policing (ILP), the SOCTA model, risk-ori-
ented management, multi-level coordination,
and the enhancement of criminal-justice effec-
tiveness. Many of the prescribed measures have
direct preventive relevance for combating ban-
ditry: weapons control, analytical intelligence,
risk-oriented management, technical moderni-
zation, strengthened interagency coordination,
strategic planning, and criminal policy improve-
ment. At the same time, successful implementa-
tion depends on: the speed of legislative adop-
tion; adequate resource provision; avoidance
of institutional competition; strengthening
public trust; and effective control over weapons
circulation in the post-war period. These docu-
ments create the prerequisites for significantly
reducing the risks associated with the formation
and activity of armed criminal groups; however,
their impact will depend on the practical imple-
mentation of each specified direction.

In our view, the core element of developing
a crime-prevention program is the scientifically
grounded definition of its goals and objectives.

The goals of programming serve as the fun-
damental benchmarks that determine the logic,
structure, and substantive content of the rele-
vant decisions. Such goals include: reducing
and gradually lowering the overall crime rate,
including its most socially dangerous forms;
overcoming negative social-development phe-
nomena that determine criminal behaviour (the
mass spread of background deviant phenomena,
economic crises, the creation of “conversion cen-
tres”, the growth of weapons circulation, etc.);

preventing deviant behaviour of citizens that
leads to or facilitates the commission of offences;
preventing unlawful forms of behaviour within
society, collectives, and families; fostering
positive socio-legal processes that neutralize
antisocial manifestations; strengthening legal
consciousness, discipline, and moral norms;
and cultivating active civic engagement in
the sphere of law observance and counteraction
to criminal manifestations.

In the context of preventing banditry, these
goals are transformed into the task of creat-
ing socio-economic conditions that minimize
opportunities for the formation of armed crim-
inal groups, as well as establishing measures
that enhance community resilience to violent
threats. The objectives of programming further
include: systematizing the processes of pre-
paring, adopting, and implementing manage-
rial decisions in the field of crime prevention;
enhancing the effectiveness of all types of crim-
inological activity; strengthening coordina-
tion among crime-prevention actors; ensuring
regional monitoring of crime, its determinants,
and consequences; optimizing expenditures
on law-enforcement activities at the regional
level; rationalizing the management system
through timely decision-making; improving
the qualifications of personnel in law-enforce-
ment and supervisory bodies; enhancing reg-
ulatory and legal frameworks; and stimulat-
ing the activity of civil-society institutions in
the field of prevention (Dzhuzha, Vasylevych,
Hida, 2011).

Of significant scientific and practical
interest is the State Targeted Social Program
“Youth of Ukraine” for 2021-2025(Resolution
of the Cabinet of Ministers of Ukraine, 2021),
which emphasizes that the full development
and self-realization of young people constitute
key social values, and that their social support
is one of the principal priorities of state pol-
icy. In this regard, harmonization of Ukrain-
ian approaches with European standards is
essential, since one of the European Union’s
youth-policy priorities is likewise the enhance-
ment of youth participation in public life.

Regarding the legal dimensions of pre-
vention, an important benchmark in this area
is the National Security Strategy of Ukraine
adopted in 2020 (Decree of the President
of Ukraine, 2020). Its purpose is the affirmation
of human and civil rights and freedoms, the cre-
ation of conditions for a new quality of eco-
nomic, social, and humanitarian development,
Ukraine’s integration into the European Union,
and the formation of prerequisites for NATO
membership. A further important step was
the adoption of the Law of Ukraine “On the Basic
Principles of Youth Policy” (2021), which defines
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the main tasks of youth policy, including: cre-
ating conditions for the involvement of young
people in the public, political, socio-economic,
and cultural life of society; promoting the role
and importance of youth participation in deci-
sion-making; supporting youth in realizing their
socio-economic potential, including resolving
housing issues, ensuring professional devel-
opment and employment, and meeting educa-
tional, medical, cultural, and other needs; fos-
tering the civic, national, and cultural identity
of Ukrainian youth; promoting institutional
development of youth and children’s public
associations and youth centres, strengthening
their role in the socialization process; devel-
oping youth infrastructure; and supporting
national and international youth cooperation.

The escalation of brutality and violence,
together with the destabilization of the domes-
tic socio-political environment, leads to dis-
ruption of the functioning of state authorities
and local self-government bodies, and under-
mines the authority of the state and its law-en-
forcement agencies among the population. In
such a context, organized crime functions not
only as a criminal phenomenon but also as a geo-
political instrument that may be used by foreign
intelligence services to destabilize the situation
in Ukraine and to undermine national secu-
rity, including through stimulating banditry
and other forms of violent group criminality.

In this regard, the Government approved
the Strategy for Combating Organized Crime
(Resolution of the Cabinet of Ministers
of Ukraine, 2020), which is intended to serve as
a framework document setting strategic guide-
lines and standards for a systemic response to
organized criminal activity, including banditry,
both in peacetime and under martial law.

3. General Methodology of Strategic
Planning as a General Social Measure for Pre-
venting Banditry

According to V. V. Vasylevych, pursuant to
the general methodology of strategic planning,
an effective model of state anti-crime policy
must be developed in several stages:

Stage I — drafting a Concept or Strat-
egy that defines the fundamental principles,
the strategic objective (ensuring national
security for a 10-15-year period), crime
trends at the national and regional levels, key
crime-prevention tasks, and resource support;

Stage II — drafting, on its basis, a State Pro-
gramme as a systemic normative document;

Stage III — adopting a State Action Plan for
the implementation of the Strategy (for a period
of 3-5 years), which specifies the sequence
of implementation;

Stage IV — developing regional and local
programmes that adapt nationwide provisions
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to territorial specifics (Vasylevych, 2021).

Based on this doctrinal approach, we argue
that the set of legal and organizational-admin-
istrative measures aimed at ensuring security
and preventing banditry under martial law
and during the post-war recovery of the coun-
try must be implemented through the formation
of a coherent system of programme-strategic
documents, including the following:

1. Adoption of the Crime Prevention
Strategy of Ukraine until 2035.

Its content must be grounded in preliminary
criminological forecasting of crime development
in Ukraine, taking into account potential inter-
national, military, and socio-economic threats
expected over the next ten years (Law of Ukraine
On State Forecasting and Development of Pro-
grammes for Economic and Social Development
of Ukraine, 2000; Resolution of the Cabinet of Min-
isters of Ukraine On Approval of the Procedure
Jfor the Development of Forecast and Programme
Documents for Economic and Social Development
and for Preparing Draft Budget Declarations
and the State Budget, 2003).

The Strategy should:

— define the basic principles of state policy
in the field of crime prevention and its specific
manifestations, including banditry;

— specify the principles of planning and man-
agement in the field of criminal policy;

— establish requirements for the crime-pre-
vention system, criteria of effectiveness,
and monitoring procedures;

— contain recommendations on the devel-
opment of state and regional plans detailing
the strategy for the medium term;

— formulate mandatory tasks for crime-pre-
vention actors, serving as binding guidelines for
all executive authorities.

Long-term crime forecasting must rely on
objective criminal-law statistics, ensuring that
strategic decisions are scientifically grounded.

This normative act should become the sin-
gle framework document guiding state authori-
ties in preventing the growth of criminal activ-
ity and the formation of a criminal environment,
while its detailed provisions should be further
developed in lower-level documents.

2. Adoption of the Comprehensive Plan
for the Prevention of Criminal Offenses in
Ukraine for 2026-2035.

This document will have a long-term nature
(ten-year period); serve as the foundation for
regional plans; and ensure a unified planning
vertical aligned with the Strategy until 2035.

The plan must include a system of objectives,
measures, performance indicators, and control
mechanisms, thus ensuring an effective—rather
than declarative—policy in the field of criminal
security.
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3. Adoption of Regional Plans for Pre-
venting Banditry (by oblasts).

The necessity of such plans is conditioned by:

— the increased risk of forming armed crimi-
nal groups as a consequence of the war;

— substantial regional variations in the crime
situation across Ukraine;

— the need to account for territorial specifics
of violent group crime.

Regional programmes must:

— contain region-specific, evidence-based mea-
sures rather than duplicate nationwide documents;

— incorporate the views of not only the Min-
istry of Internal Affairs but also:

* civil society organizations,

« research institutions,

¢ universities,

* expert communities;

— be grounded in the principles of transpar-
ency, openness, and scientific validity.

Unlike the Strategy, such normative acts
must avoid broad, non-specific language (“to
improve,” “to ensure,” “to promote”) and instead
include precise, concrete measures and mecha-
nisms for their adjustment based on changes in
the crime situation.

4. Establishment of a specialized body
within the structure of the National Police
of Ukraine — the Directorate for the Preven-
tion of Criminal Offenses.

The key functions of such a body should
include:

— identifying the main directions of state
policy in the field of crime prevention;

— conducting nationwide studies of latent
crime and its determining factors;

—coordinating the activities of all crime-pre-
vention actors;

— summarizing best practices in preventive
activity;

— organizing and expanding cooperation
among crime-prevention stakeholders;

— developing applied scientific recommen-
dations for state authorities.

The proposed system of measures enables
the formation of a unified, structured, and effec-
tive mechanism of general social prevention,
which is a necessary precondition for restrain-
ing and preventing the spread of banditry under
martial law. Without strengthening the stra-
tegic and programmatic components, the fight
against organized armed groups will remain
fragmented, and the risks of societal criminal-
ization will remain high.

4. Conclusions

Within the framework of general social
measures for preventing banditry, the following
measures are proposed:

1. Adoption of the Strategy for Combat-
ing Organized Crime in Ukraine until 2035

and the development of a program-targeted
approach through the improvement of strate-
gic planning mechanisms and the expansion
of law-enforcement instruments. The key direc-
tions of the innovative Strategy are intended to
ensure the implementation of nationwide direc-
tives for the developers of medium- and short-
term state and regional plans, which will be
adjusted according to the criminogenic situation.

2. Adoption of the Comprehensive Plan
for the Prevention of Criminal Offenses in
Ukraine for 2027-2035 as a fundamental doc-
ument for the implementation of the Strategy.
Due to its long-term nature, this Plan will serve
as a methodological basis for the formation
of regional crime-prevention plans.

3. Development of Regional Banditry Pre-
vention Plans (by oblasts), with implementa-
tion entrusted to regional state administrations
and local bodies of the National Police of Ukraine.
These plans should follow a standardized for-
mat that takes into account state-level planning,
regional criminogenic specificity, resource capac-
ity, and organizational capabilities.

4. Establishment of the Directorate for
the Prevention of Criminal Offenses within
the central apparatus of the National Police
of Ukraine, tasked with defining the stra-
tegic priorities of state policy in crime pre-
vention; conducting nationwide research on
crime, including organized crime; coordinating
the activities of crime-prevention actors; sys-
tematizing preventive practices; and organizing
international cooperation in the field of crime
prevention.
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3ATAJIbHOCOIIAJIbHI 3AXO/IU 3AIIOBITAHHA BAHANTU3MY

B YMOBAX BOEHHOI'O CTAHY

Anorauisi. Mema cmammi nosisirae y Heo0XiaHOCTI chOpMyITIOBATH KOHIENITYabHe OaueHHS 3arajib-
HOCOIIQJIbHIX 3aX0/iB 3amobirantst GaHANTH3MY B YMOBaX BOEHHOTO crany. Pesyavmamu. Y crarti
HATOJIOLIEHO, 1[0 3arajlbHOCOIIAIbHI 3aX0/U 3a00iraHHs GaHUTU3MY CTAHOBJISTH KOMILIEKC MACIITa0-
HUX, CUCTEMHUX i OBTOTPUBATUX TIPABOBUX, COIiaTbHO-eKOHOMIYHUX, OPraHi3aliiiHO-yIPaBIiHCbKIX
Ta KyJIBTYPHO-BUXOBHUX 3aXO0/IiB, 10 PEasTi3yl0ThCs Ha 3aTa/IbHO/IEPsKaBHOMY, PETIOHAIBHOMY, MiCIIEBOMY
Ta MIKBIZIOMYOMY DIiBHAX, CIPAMOBaHKMX Ha 3abe3nedeHtst CTiiikoi HamioHanbHoi Gesnexu, hopMyBaH-
HS aHTUKPUMIHOTEHHOTO COTATbHOTO CEPEOBHUINA Ta YCYHEHHsT ab0 HefTpasisalliio JeTepMiHaHT, sKi
CHPUSIOTh BUHUKHEHHIO i1 JISTbHOCTI 030POEHUX 3I0YNHHUX YTPYIOBAHD. 3 YPaxyBaHHSIM Pe3yJIbraTiB
KPUMIHOJIOTTYHUX JIOCJIIZKEHb Ta aHAJI3y CY4aCHUX 3arpo3, 3allPOIIOHOBAHO KOMILIEKC ITPABOBUX, Opra-
Hi3aliiiHO-YIIPaBIIHCHKUX 3aXO/IiB BIUIMBY Ha 3abesiedents Gesneky i 3arobiraHis OaHAUTH3MY B YMO-
BaX BOEHHOTO CTaHY Ta MiCJASBOEHHOTO BiJIHOBJIECHHS KPaiHW HA OCHOBI (hOPMYBAHHS IiJTICHOI cHCTEMU
MPOTPAMHO-CTPATEriYHUX JJOKYMEHTIB. 3a JIOTIOMOTUM TAaKUX KJIOYOBUX IPIOPUTETIB, 3arajibHOCOIia/IbHi
3aXOJIM [EPETBOPIOIOTHCS Ha OaraTopiBHEBY cucTeMy cTabiaizalii CyCriibeTBa, SIKa CTBOPIOE YMOBY LISt
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CUCTEMHOTO 3a06iraHHs GaHIUTU3MY IUISIXOM: YCYHEHHS COIaIbHUX TIPUYUH, 110 3yMOBJIOIOTH BUHIK-
HEHHsI Ta AisIbHICTh GaHAMTCHKUX YIPYHOBaHb; (hOPMYBaHHS IIPABOBOI Ta MOPAIbHOI KYJIBTYPHU HaceseH-
Hsl; 3HUJKEHHsI PIBHSI COIIQJIbHOI HANIPYTH U IIOCTBOEHHUX TPaBM; OOMEKEHHS JIOCTYILY [0 HeJIeralbHOl
36poi; 3abe3rederHs CTiiikoi pobOTH IHCTHTYIIH My6IiYHOT B, IHTErpallii JepKaBHOI TOTITUKN 6e3-
[eKN 3 eKOHOMIYHOIO, COIIaIbHOI, MOJIOIZKHOIO, 0OOPOHHOIO Ta OCBITHBOIO TOJITUKAMH; MOAOJAHHSI
MapriHajizarii, He[OIy e s KpUMiHaIi3allil yuacHUKiB 60iloBuX il Ta Mosoi. Bucnoexu. 3pobieHo
BHCHOBOK TIPO JIONLIbHICTh BIKOHAHHS 3araJIbHOCOIIAIbHUX 3aX0/IiB 3ar06iraHHst GaHUTU3MY 30KpeMa:
1) upuiinsirrst Crparerii 60poTbOu 3 OPraHizoBaHOIO 3I0UMHHICTIO B YKpaiHi 10 2035 poky Ta po3BUTOK
IIPOrPaMHO-11IJIBOBOTO TiAXOAY ILISIXOM YAOCKOHAJIEHHS MeXaHi3MiB CTpaTeriyHOro IIaHyBaHHS 1 PO3-
MIUPEHHs IHCTPYMEHTAPiio MPaBOOXOPOHHOI MisIbHOCTI, TPU I[bOMY BH3HAUYEH] KJIIOUOBI HATIPSIMU iHHO-
Baniitroi Crparerii MatoTh 3a0€31€UNTH BUKOHAHHS 3araJibHOJIEPKABHOI AMPEKTUBK ISl PO3POCHUKIB
cepe/IHbO- Ta KOPOTKOCTPOKOBUX JIEPKaBHUX 1 perioHaIbHUX IJIaHiB, 1[0 KOPeTryBaTUMYThCSI 3aJ1€5KHO Bijl
KpUMiHOTeHHOI cuTyartii; 2) npuiHarTss KommiekcHoro miamy 3amobiranist KpUMiHaIbHUM TIPABOIOPY-
meHHsaM B Yipaimi za 2027-2035 pp. sk 6a30BoT0 MOKyMeHTa /s pearizarii Ctparerii, Kumit 3aBIIKH
JIOBFOCTPOKOBOMY XapaKTepy CTaHe METO/I0JIOTTYHOI0 OCHOBOIO (hOpPMYBaHHS PEriOHAIbHUX IJIaHIB 3a110-
Giramms 370unHHOCTI; 3) po3pobka [Lnanis 3amobiramms GaHANTH3MY 3a perioHaMI, 00JTaCTIMH, OpraHiza-
110 BUKOHAHHS SKUX MOKJIACTH Ha 00JacHi IepKaBHi aaMinicTpaii Ta opranu HarionaapHoi mostinii na
MICIISIX, 3a0€3ITeYBIIK CTAaHaPTU30BaHIH (hOPMAT i3 ypaxyBaHHAM JePKaBHOTO ILIAHYBAHHS, PEriOHab-
HOI KPUMiHOTE€HHO] crienniku, pecypCHOTO MOTEHITiaTy Ta OPTaHi3aIiitHuX MOKJINBOCTEH; 4) CTBOPEHHS
VipasiiHHs 3a1100iraHHs KPUMiHAJIbHIM [IPABOIIOPYIIEHHAM Y CTPYKTYPI leHTpaJbHOro anapary Harri-
OHaJIBHOI NOJIIT YKpaiHu, Ha gKe TokIacT HYHKIT BUSHAYEHHS CTPATETIYHNX TIPIOPUTETIB JeP:KaBHOI
HOJITUKY TOJI0 3arm0biraHHs KPUMiHAIBHIM PABOIIOPYIIEHHSIM, TTPOBEIEHHS! 3araibHOHAI[IOHATIBHIX
JIOCJII/IZKEHb 3JI0YMHHOCTI, Y TOMY YHCJI i OpraHizoBaHoi, KoopauHallil KisiabHOCTI cy6 €KTIB 3a1100iraHHs,
y3araJbHEeHHS TIPEeBEHTUBHOI IIPAKTUKHU Ta OpraHisaiii MiKHapOIHOTO CIiBpobiTHUITBA Y cdepi 3a1m06i-
raHHSA KPUMIiHAJILHUM PABOIOPYITICHHSIM.

Kiouosi ciioBa: GanautusM, 6aH/ia, OpraHizoBaHa rpyia, KpUMiHaIbHe 1PaBOIOPYIIEHHST, KPIMiHO-
JIOTif, 3ar00iranis.
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CRIMINOLOGICAL FOUNDATIONS

OF THE ACTIVITIES OF PROSECUTION

AUTHORITIES IN PREVENTING CRIMES RELATED

TO THE IMPLEMENTATION

OF THE STATE MIGRATION POLICY: FORMATION

OF A CONCEPTUAL AND CATEGORICAL FRAMEWORK

Abstract. Purpose. The purpose of the article is to systematize and generalize existing scholarly views
on the criminological analysis of migration crime and the role of the prosecution service in the prevention
system, as well as to develop a coherent conceptual and categorical framework for further theoretical
substantiation and improvement of the criminological foundations of the activities of the prosecution
authorities of Ukraine in preventing crimes related to the implementation of the state migration policy.
Results. The article examines the criminological foundations of the activities of the Ukrainian prosecution
authorities in preventing crimes associated with the implementation of the state migration policy. The
relevance of the problem is driven by the need for interdisciplinary integration of knowledge about
the phenomenology of crime under conditions of instability and armed conflict, as well as by the absence
of a direct definition of the crime prevention function in the current Law of Ukraine “On the Prosecution
Service,” which necessitates theoretical interpretation of its role. The developed conceptual and categorical
framework includes key definitions such as “criminological foundations of the activity of the prosecution
service”, defined as the theoretical and methodological basis for the implementation of the prosecution’s
preventive function through identifying, analyzing, and eliminating the causes and conditions of crime.
It is established that “migration policy” is interpreted as a complex and structured system of measures,
resources, and mechanisms aimed at regulating migration processes and achieving socio-economic
and security objectives. “Migration crime” is considered as a set of criminal acts that includes crimes
committed by migrants, crimes committed against migrants (human trafficking, exploitation), as
well as crimes related to the organization of illegal migration. It is determined that “crimes related to
the implementation of the state migration policy” include not only direct migration-related offenses but
also corruption by authorized officials and transnational organized crime, which undermine the state's
ability to properly implement its policy. Conclusions. The article identifies the critical importance
of criminological foundations, which provide prosecutors with scientifically grounded tools for exerting
systemic influence on the root causes of crime (primarily corruption) and establish clear supervisory
priorities, directing the prosecution service toward combating organized crime and protecting the rights
of vulnerable groups (migrants). It is argued that the systematization of scholarly views has enabled
the formation of an integrated conceptual and categorical framework, which is an essential prerequisite
for further theoretical substantiation and enhancement of the preventive role of the prosecution service in
the field of state migration policy.

Key words: criminological foundations of the prosecution service, migration policy, migration crime,
crime prevention, anti-corruption, transnational organized crime, preventive function of the prosecution
service, conceptual and categorical framework.

1. Introduction object. It is essential to formulate a conceptual

A significant aspect in developing the the-
oretical principles of the criminological foun-
dations of the activities of prosecution author-
ities aimed at preventing crimes related to
the implementation of the state migration policy
is defining the substantive content of the research
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and categorical framework concerning the activ-
ities of prosecution authorities and its compo-
nents as an object of the state migration policy
associated with crime prevention in this area.

In particular, when examining the criminologi-
cal foundations of the activities of the prosecution
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service under conditions of armed conflict, scholars
emphasize the importance of clarifying the essence
and meaning of categories such as “activities
of prosecution authorities,” “criminological foun-
dations,” “crime,” “armed conflict,” “crime under
conditions of armed conflict,” etc. This is due to
the fact that the cognition of any phenomenon
requires the use of specific conceptual and cate-
gorical tools. Correct formulation of theoretical
concepts is essential in the process of interpreting
the results of criminological research. At the same
time, a structured system of knowledge enables
organizing and structuring the domain of social
reality related to the identification of crime pre-
vention problems, determining effective means
of counteracting crime, and promoting further
scholarly inquiry (Kovalevskyi, 2020).

Holovkin B.M. notes that in an era of unsta-
ble development, interdisciplinary integration
of knowledge about the ontology and phenom-
enology of crime is inevitable. The develop-
ment of fundamental and applied criminology is
directly affected by the state and trends of crime
both in Ukraine and globally (Holovkin,
2020). Combating and preventing crime
remains a pressing issue regardless of the level
of criminogenic conditions in society. This issue
directly influences public safety, citizens” sense
of protection by the state, and confidence in
the imposition of fair punishment on perpetra-
tors of criminal offenses.

Any actions aimed at combating and pre-
venting crime are carried out by an organized
system of authorized entities, which may evolve
depending on social needs and the prevalence
of certain categories of criminal acts. The pros-
ecution service plays an important role within
the law enforcement system of Ukraine as a state
institution acting on behalf of the state and soci-
ety. Its activities are regulated by a number
of legal sources, including international treaties
and instruments (e.g., the 1948 Universal Dec-
laration of Human Rights, the 1990 UN Guide-
lines on the Role of Prosecutors), the Con-
stitution of Ukraine, the Law of Ukraine “On
the Prosecution Service,” the Criminal Proce-
dure Code of Ukraine, and others that deter-
mine the functions and tasks of the prosecu-
tion service, the legal status of prosecutors,
and the principles of prosecutorial oversight
(Boreiko, Bronevytska, Lisitsyna, Lutsyk, Nav-
rotska, 2019).

The current Law of Ukraine “On the Pros-
ecution Service” of 14 October 2014 does not
explicitly define crime prevention among
the direct tasks of the prosecution service. Nev-
ertheless, analysis of the functions and powers
of prosecutors allows for identifying certain
forms of activity that demonstrate the prosecu-
tor’s role in crime prevention (Markov, 2010).

For instance, in exercising prosecutorial
oversight over compliance with the law by
bodies conducting operational and investiga-
tive activities, inquiry, and pre-trial investiga-
tion, the Prosecutor General and the leader-
ship of district prosecutor’s offices coordinate
the activities of law enforcement agencies
at the local level by organizing joint meetings,
establishing inter-agency working groups, con-
ducting coordination measures, and analyzing
crime prevention efforts. Thus, crime preven-
tion is an inherent component of preventing
criminal offenses (Komisaruk, 2023).

Accordingly, to develop a concep-
tual and categorical framework concerning
the criminological foundations of the activities
of the prosecution authorities in preventing
crimes within the sphere of state migration pol-
icy, it is necessary to define key terms based on
criminological doctrine and the functional pur-
pose of the prosecution service.

Research on the concept of “criminologi-
cal activity of the prosecution service” has been
conducted by O.S. Ishchuk, O.H. Kalman,
V. Yurchyshyn, V.M. Komisaruk, V.V. Markov,
V.M. Kuts, and A.M. Orlean.

The definition of “migration policy,”
which represents an object requiring protec-
tion from criminal encroachments, has been
examined in the works of S.O. Mosiondz,
S.FE. Denysiuk, O.H. Babenko, A.L. Shevtsov,
and O.1. Shaporenko.

Issues of migration crime and corruption
in this field, which lay the groundwork for
the diagnostic toolkit of the prosecution ser-
vice, have been explored by Yu.B. Kuryliuk,
A.P. Mozol, V.V. Mozol, M. Puzyrov, V. Shapka,
and M. Hradovska.

However, no separate study has yet been
devoted to analyzing the level of scholarly
development of the criminological foundations
of the activities of prosecution authorities in
preventing crimes related to the implementa-
tion of the state migration policy, through sys-
tematizing and generalizing the main research
areas in the criminological analysis of migration
crime and determining the role of the prosecu-
tion service in the prevention system. This gap
highlights the relevance of the present research.

The purpose of the article is to systema-
tize and generalize existing scholarly views on
the criminological analysis of migration crime
and the role of the prosecution service in the pre-
vention system, as well as to develop a coherent
conceptual and categorical framework for fur-
ther theoretical substantiation and improvement
of the criminological foundations of the activities
of the prosecution service of Ukraine in pre-
venting crimes related to the implementation
of the state migration policy.
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2. Specific Features of Clarifying the Con-
ceptual and Categorical Framework

In studying the criminological founda-
tions of the activities of prosecution authori-
ties in preventing crimes related to the imple-
mentation of the state migration policy, it is
essential to clarify the essence and significance
of such categories as “criminological foundations
of the activity of the prosecution service,” “migra-
tion policy,” “migration crime,” and “crimes
related to the implementation of the state migra-
tion policy.” These categories allow for a sys-
tematic approach to examining and improving
the role of the prosecution service as a key actor
in combating crime in this specific and socially
sensitive sphere.

To determine the essence and significance
of the category “criminological foundations
of the activity of the prosecution service,” it is
necessary to refer to the dissertation research
by O.S. Ishchuk devoted to the criminological
activity of prosecution authorities. The scholar
defined the priorities and levels of the crimi-
nological activity of the prosecution service,
characterized the effectiveness, information-an-
alytical support, and scientific accompaniment
of such activity, and proposed a mechanism for
its implementation (Ishchuk, 2014).

Criminological activity of the prosecutor
is also addressed in the work of O.H. Kalman.
The scholar argues that, during the pre-trial
investigation stage, criminological activity con-
sists of prosecutorial actions connected with
the exercise of the following powers:

a) the prosecutor’s participation in investi-
gative actions aimed at identifying and elimi-
nating the causes and conditions that contrib-
uted to the commission of a crime;

b) giving instructions to an investigator or
inquiry body to carry out investigative actions
aimed at identifying and eliminating such
causes and conditions;

¢) returning a criminal case to an investi-
gator or inquiry body for additional investi-
gation due to the failure to identify the causes
and conditions that contributed to the commis-
sion of the crime;

d) revoking insufliciently substantiated
submissions made by the investigator or inquiry
body (Kalman, 2010).

In turn, V. Yurchyshyn concludes that
“criminological activity of the prosecutor” should
be understood as a special supervisory activity
aimed at the timely identification by pre-trial
investigation bodies of the causes and conditions
that contributed to the commission of crimes, as
well as the adoption of substantiated procedural
and non-procedural measures aimed at elimi-
nating them in order to minimize criminogenic
influence (Sydorenko, 2018).
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Criminological activity is implemented by
prosecutors in several directions: exercising
prosecutorial supervision over compliance with
and proper application of laws; criminological
activity during pre-trial investigation; crimino-
logical activity in court proceedings; supervision
over the execution of court decisions in criminal
cases and over the application of other coercive
measures involving restrictions of personal lib-
erty; analytical work; development and planning
of crime prevention measures; coordination of law
enforcement agencies in combating crime.

In addition, prosecutors must promote pre-
ventive activities of the public, participate in
legal education, and cooperate with relevant
institutions of other states and international
organizations in the field of crime prevention
and counteraction.

The prosecution authorities are entrusted
with the following tasks: protecting the con-
stitutional order of Ukraine, personal rights
and freedoms of individuals and citizens,
and the foundations of the democratic system
from unlawful encroachments; carrying out
criminal prosecution and bringing offenders
to criminal liability; taking measures to com-
pensate for material and other damages caused
by offenses; coordinating the activities of law
enforcement bodies in preventing and combat-
ing crime; participating in all types of judicial
proceedings and identifying causes and con-
ditions of crimes and other offenses; ensuring
interaction with foreign law enforcement bod-
ies and specialized international organizations
for the purpose of mutual legal assistance in
combating organized crime and other especially
dangerous offenses; identifying needs for legal
regulation in various spheres of social relations
and submitting proposals accordingly; ensuring
the objective formation of state legal statistics
and maintaining specialized records by super-
vising compliance with law in this area; analyz-
ing legality and law and order at the regional
and national levels; participating in the devel-
opment of plans and programs aimed at combat-
ing and preventing crime (Popovych, 2007).

An important component of the activi-
ties of prosecution authorities in combating
and preventing crime is the submission by
prosecutors of representations to relevant state
bodies and agencies, containing proposals aimed
at strengthening legality and law and order
and improving the effectiveness of crime preven-
tion measures. The prosecution service is also
tasked with “informing state bodies and the pub-
lic about the state of legality and measures taken
to strengthen it,” as specified in paragraph 5
of Article 6 of the Law of Ukraine “On the Pros-
ecutor’s Office” (Law of Ukraine On the Prose-
cutor's Office, 2014).
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Thus, based on the aforementioned
scholarly views, it can be concluded that
the category  “criminological  foundations
of the activity of the prosecution service” repre-
sents the theoretical and methodological basis
for the implementation of the preventive func-
tion of the prosecution service. It constitutes
a set of scientifically grounded fundamental
provisions, principles, and approaches that
determine the content, methods, and organi-
zation of prosecutorial activity aimed at iden-
tifying, analyzing, and eliminating the causes
and conditions of crime.

In terms of its significance for preventing
crimes related to the implementation of the state
migration policy, the criminological foundations
of the activity of the prosecution service provide
prosecutors with scientifically grounded tools
for influencing the root causes of crime, trans-
forming the prosecution service from a body
that reacts to consequences into a key actor
within the state’s preventive system.

3. Specific Features of Formulat-
ing the Concepts of “Migration Policy”
and “Migration Crime”

In academic discourse, the definition
of the concept of “migration policy” remains
a matter of ongoing debate. Numerous inter-
pretations exist, depending on the meaning
attributed by researchers to the terms “policy”
and “migration.” According to a widely accepted
view in the scholarly community, migration pol-
icy may be defined as a system or set of measures
determined by the state.

For example, S.O. Masondz understands
migration policy as a set of legal, financial,
administrative, and organizational measures
through which the state purposefully influ-
ences the regulation of migration processes in
line with migration priorities, the quantitative
composition of migration flows, and their struc-
ture within the sphere of public administration
(Mosondz, 2003).

According to S.F. Denysiuk, migration pol-
icy is a set of measures belonging to the sphere
of public governance that includes a legally reg-
ulated and representative-authority-controlled
decision-making process aimed at organizing
migration processes (Denysiuk, 2008). Similar
approaches to defining “migration policy” are
found in the works of other Ukrainian scholars.

However, some researchers argue that
migration policy should not be limited solely
to a system of measures. Thus, O.H. Babenko
defines migration policy as a system of meas-
ures, resources, and mechanisms through which
the state and society purposefully influence
social movements and social mobility of both
their indigenous population and all allogeneic
groups (Babenko, 1997).

A.L. Shevtsov views migration policy as
a system of state-level, generally accepted ideas
and conceptually integrated means through
which, primarily the state as well as its social
institutions, adhering to certain principles, plan
the achievement of goals relevant to the current
and subsequent stages of societal development
(Shevtsov, 2013).

O.1. Shaporenko interprets migration pol-
icy as a system of conceptually unified instru-
ments through which the state and its social
institutions anticipate achieving the objec-
tives of developing external migration pro-
cesses in accordance with the long-term tasks
of the socio-economic development of society
(Shaporenko, 2019).

This diversity of interpretations within
the Ukrainian academic field reflects the mul-
tidimensional nature of the phenomenon under
analysis. Migration policy may therefore be con-
ceptualized as a system of measures, resources,
mechanisms, instruments, and ideas. Over-
all, migration policy constitutes a complexly
structured system that encompasses coherent
ideas, objectives, and strategies, along with
interacting measures, resources, mechanisms,
and instruments, which collectively enable
the state to regulate migration processes.

Depending on territorial characteris-
tics, migration policy takes different forms
and reflects the diverse migration processes
and challenges inherent to various coun-
tries and regions. Territorial differentiation,
and consequently differences in migration
policy, is a natural response to the unique set
of factors and conditions characteristic of each
territory, which require an individual approach.
Migration policy aims to achieve goals that
relate, to varying degrees, to economic, social,
political, and other aspects. For example, its role
in economic development has been examined in
recent studies (Semenets-Orlova, Pylypchenko,
2024).

Thus, migration policy seeks to achieve
multifaceted objectives that concern economic
development, social stability, national secu-
rity, and other aspects of societal functioning.
Its effective implementation requires a deep
understanding of migration processes and flex-
ible responses to constantly changing condi-
tions. Migration policy is a key variable deter-
mining success or failure in preventing crimes
in this sphere. The criminological foundations
of the prosecution service’s activity provide
tools for the systemic protection of migration
policy from corruption and inefliciency, which
constitute major factors contributing to crimes
related to its implementation.

The category of “migration crime” repre-
sents one of the most complex and sensitive
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aspects of contemporary criminology and legal
scholarship. It encompasses crimes committed
by migrants (foreign nationals and stateless
persons) in the host country, crimes commit-
ted against migrants, as well as crimes associ-
ated with the organisation of illegal migration
(such as human trafficking and migrant smug-
gling). Numerous challenges arise in clarifying
the essence and significance of the category
“migration crime,” as various terms are fre-
quently used—sometimes in broader or nar-
rower senses—leading to conceptual ambigu-
ity. Among them are: migrant crime (Kuryliuk,
2018), migration-related ~ crime(Puzyrov,
Shapka, 2023), and crime in the sphere of migra-
tion. Each of these categories has its own fea-
tures and characteristics.

Thus, the term “migrant crime” refers
specifically to crimes committed by foreign
nationals or stateless persons within the terri-
tory of the host state. It does not cover crimes
committed against migrants or crimes related
to the organisation of illegal migration.
The category “migration-related crime” is
broader and may include crimes committed
both by migrants and against them, as well as
crimes resulting from migration processes (e.g.,
human trafficking, smuggling of migrants).
However, the boundaries of this concept may be
diffuse.

Finally, “crime in the sphere of migration”
usually refers to offences directly related to
migration processes and their regulation, such
as violations of residence rules or illegal border
crossing.

Therefore, migration crime is not a mono-
lithic phenomenon but a complex of criminal
acts. It encompasses three main groups:

1. Crimes committed by migrants. These
are criminal offences perpetrated by foreign
nationals or stateless persons within the host
country. It is essential to recognise that migra-
tion status itself is not a cause of criminality;
such offences may fall across the entire spec-
trum—from minor thefts to serious crimes—just
as among other population groups.

2. Crimes committed against migrants.
This group includes offences in which migrants
are victims, often due to their vulnerability,
lack of language proficiency, limited knowledge
of the law, or absence of social support networks.
Human trafficking is the most striking example,
but this category also includes fraud, exploita-
tion, violence, and discrimination.

3. Crimes associated with the organ-
isation of illegal migration. These are acts
aimed at violating established rules govern-
ing the movement of persons, such as migrant
smuggling, document forgery for the purpose
of legalisation, and schemes facilitating illegal
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employment. Such crimes are often organised
and transnational in nature.

Addressing the definitional
surrounding the category “migration crime
requires a comprehensive approach that
accounts not only for legal status, but also
the social, economic, and psychological dimen-
sions of migration. Clear delineation of termi-
nology and scientifically grounded conceptu-
alisation of this phenomenon are essential for
developing effective and balanced state policies
aimed at crime prevention and the protection
of the rights of all persons involved. Migration
crime functions as a critical diagnostic tool for
the prosecution service, shaping its goals, pri-
orities, and methods of activity in preventing
crimes within the migration sphere.

Crimes Related to the Implementation
of State Migration Policy

It is important to note that uncovering
the essence of this category requires recognis-
ing that crimes related to the implementation
of state migration policy include not only direct
violations of migration legislation that consti-
tute criminal acts (such as migrant smuggling),
but also other crimes arising in the course of, or
as a consequence of, the implementation of such
policy, as well as those that hinder its proper
execution.

These, in our view, should include:

— Criminal offences committed by author-
ised officials—primarily corruption (unlaw-
ful benefit, abuse of power, negligence) within
migration authorities.

— Criminal offences aimed at circumvent-
ing migration policy, particularly migrant
smuggling.

— Criminal offences arising within
the migration environment, including exploita-
tion of migrants and fraud committed against
them.

With regard to corruption-related crimes
in migration authorities, it is essential to
emphasise that despite the measures taken by
Ukrainian law enforcement and other public
bodies to combat corruption, the scale of this
phenomenon remains significant. Corruption in
the migration sphere poses a substantial threat
to Ukraine’s national security, as it undermines
the state's capacity to implement a migration
policy that is adequate to contemporary needs,
obstructs the realisation of the state’s foreign
policy priorities by compromising its interna-
tional reputation, and creates conditions con-
ducive to offences linked to illegal migration,
such as terrorism, drug trafficking, and human
traflicking. Scientific understanding of corrup-
tion in the migration sphere is therefore essen-
tial for eliminating existing corruption risks,
improving the organisation of law enforcement

difficulties
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activity, and should be viewed as one of the key
components of ensuring Ukraine’s national
security (Hradovska, 2018).

The prosecution service plays an exception-
ally significant role in combating human traffick-
ing. Primarily, this is done through the exercise
of supervisory functions over compliance with
the law by bodies conducting operational-search
activities, inquiry, and pre-trial investigation,
as well as through the prosecution of criminal
cases in court. The effectiveness of anti-traffick-
ing measures directly depends on the quality
of prosecutorial supervision over compliance
with the law by investigative bodies. There-
fore, the role of the prosecutor in combating
human trafficking through oversight of legality
in inquiry and pre-trial investigation is of para-
mount importance (Kuts, Orlean, 2007).

Thus, the category “crimes related to
the implementation of state migration policy” is
a foundational criminological element of pros-
ecutorial activity. Its significance lies in estab-
lishing clear boundaries for the preventive
and supervisory functions of the prosecution
service, orienting it not only toward reacting
to direct violations, but also toward systematic
counteraction to corruption and transnational
organised crime (human trafficking, migrant
smuggling), which undermine the state's capac-
ity to effectively implement its migration policy.

4. Conclusions (English Academic Trans-
lation)

The criminological foundations of the activ-
ities of the prosecution authorities in pre-
venting crimes related to the implementation
of the state migration policy constitute the the-
oretical and methodological basis for the pros-
ecutorial preventive function in this sphere.
These foundations integrate scientific knowl-
edge on the criminological activity of the pros-
ecution service—understood as a special super-
visory activity aimed at eliminating the causes
and conditions of crime—and on the specific fea-
tures of migration-related criminality.

Their significance is manifested in several
key aspects.

First, they define the essence of the prosecu-
torial preventive function by shifting the prose-
cution service from an institution that primarily
reacts to the consequences of crimes to a central
actor within the national system of crime pre-
vention. This provides prosecutors with scien-
tifically grounded tools for influencing the root
causes of criminal behaviour.

Second, these foundations orient prosecu-
torial activity toward a systemic fight against
corruption, emphasising that corruption within
migration authorities (unlawful benefit, abuse
of power, other forms of official misconduct)
constitutes a major threat to national security

and a principal determinant of offences related to
the implementation of migration policy. Conse-
quently, they require comprehensive protection
of migration policy from inefficiency and abuse.

Third, the criminological foundations help
establish the priorities of prosecutorial super-
vision. They direct prosecutorial oversight not
only toward direct violations (such as unlawful
facilitation of irregular border crossing) but also
toward manifestations of transnational organ-
ised crime—such as human trafficking—where
migrants constitute the most vulnerable cate-
gory of victims.

Thus, the developed conceptual and cate-
gorical framework (“criminological foundations
of prosecutorial activity,” “migration policy,”
“migration-related criminality,” “crimes related
to the implementation of the state migration
policy”) serves as an essential basis for further
theoretical substantiation and improvement
of the role of the prosecution service as an insti-
tution ensuring legality and security in this
complex and socially sensitive sphere.
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KPUMIHOJIOTTYHI 3ACAIM AISJIbHOCTI OPTAHIB IIPOKYPATYPU
1[0/10 3AIIOBITAHHS 3JIOUUHAM, TOB’ I3AHUX I3 PEAJII3AIIEIO
NEPKABHOI MITPAIITHOI TOJIITUKU: ®OPMYBAHHY
MOHATIIMHO-KATETOPIAJIbBHOT O AIIAPATY

Anoranis. Memoto cmammi € cucTeMaTH3allis Ta y3araJbHEeHHs HASBHUX HAYKOBUX ITOTJISAIIB
I0/I0 KPUMIHOJIOTIYHOTO aHAJII3y MIrpaIliifHol 3JTOUMHHOCTI Ta POJIi TPOKYPATYPH B CUCTEMI TIPEBEHTIi,
a TakoK (POPMYBAHHS I[iJTiCHOTO TIOHATIHHO-KATEropiaJlbHOTO anapaTy /sl MOAAJbIIOr0 TEOPETUYHOrO
0OTPYHTYBaHHS Ta BIOCKOHAICHHST KPUMIHOMOTIYHUX 3aCajl MisJIbHOCTI OPraHiB MPOKYPaTypH YKpaiHu
[0/10 3a1100ITaHHsI 3I0UMHAM, [I0B’SI3aHIM 13 Peasli3alliero AepKaBHOI Mirpaiiiinoi nosituky. Pesyroma-
mu. Y cTaTTi IOCTI/PKYIOThCS KPUMIHOJIOTIUHI 3acaji [islIbHOCTI OPTaHiB MPOKYpaTypu YKpaiHU 100
3an00iraHHs 3JI0YMHAM, TI0B'SI3aHUM i3 peasizallicio JepsKaBHOI MIrpailiiiHOl MOJTUKY. AKTyaJbHICTh
pobsieMr 3yMoBJIeHa HeOOXIAHICTIO MisKraiy3eBoi iHTerpaiiii 3HaHb Mpo (HEeHOMEHOJIOTII0 30YMHHOCTI
B YMOBaX HeCTablJIbHOrO PO3BUTKY Ta 30pPOHHOIO KOH(IIIKTY, a TAKOK BIACYTHICTIO PSIMOTO BUSHAYEHHST
(dyHKIi 3armobiraHHs1 3JI04MHAM Yy YHHHOMY 3aKoHi YKpainu «IIpo mpokypaTypy», 10 BUMArae Teope-
TUYHOTO ocMucerHs ii posi. ChopMoBaHuil MOHATIHHO-KaTeTOPiaIbHUI arapat BKIJIIOYAE KIIOYOBi edi-
HiITii, 30KpeMa «KPUMIHOJIOTIUHI 3acajint AiSTIBHOCTI TIPOKYPATYPH»: BU3HAYEH] K TEOPETHKO-METO/0JI0-
riura OCHOBA JUIA peastisaliil IpoKypaTypoio ii npeBeHTHBHOI (3anobixkioi) GyHKIIi yepes BUABIEHHS,
aHasIi3 Ta yCyHEeHHS TIPIYIH i YMOB 3JTOYMHHOCTI. BisHavyeHo, mo «Mirpamiiina mosiTnkas TpaKTYEThCS
SIK KOMIIJIEKCHO CTPYKTYpOBaHa CHCTeMa 3aXO[[iB, PeCypCiB Ta MeXaHi3MiB, CIIPSIMOBaHA HA PeryJioBaH-
H MIirpaliifHuX MpoIeciB Ta JOCATHEHHS COIiaJbHO-eKOHOMIUHNX i 6e3mekoBux Iiijeil. Beranosiiero,
1O «Mirpalliifia 3JI0YMHHICTh> PO3TISAAAETHCS K KOMILJIEKC 3JI0YMHHUX JisTHb, O OXOTLIIOE 3JI0YIMHI,
BYMHEHI MirpaHTaMu, 3JI0YNHY, BUNHEH] IPOTH MirpanTiB (TOPriBJIs JIOAbMU, €KCILIYATAIlisl) Ta 3JI04H-
HU, TIOB'sI3aHi 3 OpraHisati€eio He3akoHHOiI Mirpaitii. /locstizkeHo, o0 «37109MHY, TTOB’s13aHi i3 peasisali€eio
JlepsKaBHOI MirpaliifHoI MOJITUKN» BKJIOYAIOTH He JIMIIe MIPSIMi MirpaiiiiHi MopyIieHHs, a i KOpyIIiio
YIOBHOBKEHUX 0Ci0 Ta TpaHCHAIIOHAIBHY OPTaHi3oBaHy 3JOYMHHICTD, SKi MAPUBAIOTH 3AATHICTD JAEP-
JKaBM HAJIEKHO BTLTIOBATH CBOIO MO TUKY. Bucnoexu. BisHaueHo kiouoBe 3HaUCHHST KPUMIHOTOTITHIX
3acajl, SKi HaZaloTh IPOKYPOPaM HAyKOBO OOIPYHTOBAHMI IHCTPYMEHTaPiii /I CHCTEMHOTO BILUIMBY Ha
TIepPIIONPUYNHN 3JI09MHHOCTI (HacaMmmepes KOPYIIINO) Ta BCTAHOBIIOIOTh WiTKi MPIOPUTETH HATJIALY,
OpIEHTYIOUM TIPOKYPATYPy Ha GOPOTHOY 3 OPraHi30BAHOK 3JIOUUHHICTIO T 3aXUCT 1IPaB BPA3JIMBUX IPYII
(mirpanTiB). /loBezieno, 110 cucteMaTU3aIlisl HAYKOBUX MOTJISIIIB I03BOJIUIIA COPMYBATH ITiJTiCHUI TIOHS -
TIHHO-KaTeropiajbHUi arapar, KUl € HeoOXiZIHOK YMOBO ISl TIOAAJIBIION0 TEOPETHYHOTO OOTPYHTY-
BaHHs Ta BIOCKOHAJIEHHST TIPEBEHTUBHOI POJIi TPOKYpaTypu y cdepi iep:kaBHO1 MiTpalliiiHol Mo THKN.

KmouoBi cioBa: kprMiHoJIOTIUHI 3acajii MPOKypaTypu, Mirpariiina mosiTika, Mirpariiiia 3J104nH-
HICTbh, 3aI00ITAHHS 3JI0UMHAM, IPOTH/IIA KOPYIILl, TPAaHCHAIIOHAIbHA OPTraHi30BaHa 3JI0YMHHICTD, Ipe-
BeHTUBHA (QYHKILiS IPOKYPATYPHU, TIOHATIHHO-KaTeropiaibHIii arapar.

106



4/2024
NMPOKYPATYPA

UDC 342.9
DOI https://doi.org/10.32849,/2663-5313/2024.4.17

Oleksandra Strunevych,

Doctor of Juridical Sciences, Leading Research Fellow Scientific Institute of Public Law,
2a H. Kirpa Street, Kyiv, Ukraine, 03035, strunevych_oleksandra@ukr.net

ORCID: orcid.org/0000-0002-2359-103X

Mykola Lybash,

Associate  Professor of the Department of Administrative and Legal Disciplines
Educational and Scientific Institute of Law and Psychology National Academy of Internal Affairs,

1 Solomianska Square, Kyiv, Ukraine, 03035, mykola_lybash@ukr.net

ORCID: orcid.org/0000-0002-6413-8346

MAIN TRENDS IN THE DEVELOPMENT OF LEGAL
REGULATION OF PROSECUTORIAL ACTIVITY
IN INDEPENDENT UKRAINE

Abstract. Purpose. The purpose of the article is to characterize the main trends in the development
of legal regulation of prosecutorial activity in Ukraine in order to ensure an appropriate professional
level of training of future prosecutorial personnel, as well as to stimulate an increase in the significance
of prosecutorial activity in the process of exercising the full range of prosecutorial powers. Results.
Legal regulation of prosecutorial activity in the context of judicial and legal reform and reform
of the prosecution service is subject to revision, since prosecutorial activity is currently transitioning from
a strictly subordinative system to a partnership-based system of relations between society and the state.
At the same time, the separation of provisions regulating prosecutorial activity into a distinct section
of the Constitution of Ukraine indicates the recognition of this state authority as an independent
“fourth” branch of government. Thus, the article aims to examine the main trends in the development
of legal regulation of prosecutorial activity in Ukraine. It is established that trends in the development
of legal regulation of prosecutorial activity in independent Ukraine should be inextricably linked with
the processes of transformation of the rule-of-law state, democratic society, and the reorientation of the legal
consciousness of each individual. The strategic goal of establishing the independence of the prosecution
service from other state authorities should be its formation as an autonomous system of state bodies that
exists outside the traditional division into three branches of power and is not subordinated to any of them,
while occupying a key position within the system of checks and balances. Conclusions. In our view,
the trends in the development of legal regulation of prosecutorial activity in Ukraine include the following:
expansion of constitutional and legal regulation of the status of the prosecution service among other state
authorities; implementation of European standards of prosecutorial activity; introduction of mechanisms
for the exercise of prosecutorial functions during the transitional period; strengthening legal regulation
of the anti-corruption activities of the prosecution service; deepening the independence of the prosecution
service of Ukraine. It is noted that improving the organizational and legal forms of prosecutorial activity
enhances its position among other state authorities; therefore, it is equally important to identify existing
problems and shortcomings that should be eliminated in legal regulation in order to optimize prosecutorial
activity as a whole.

Key words: development trends, legal regulation, prosecutorial activity, “fourth” branch
of government, Ukraine.

1. Introduction

Legal regulation of prosecutorial activity in
the context of judicial and legal reform, reform
of the prosecution service in connection with
the ratification of the Association Agreement
between Ukraine and the European Union,
the adoption of the new Law of Ukraine “On
the Prosecutor’s Office,” and the Law of Ukraine
“On the National Anti-Corruption Bureau
of Ukraine” is subject to reconsideration, as

© 0. Strunevych, M. Lybash, 2024

prosecutorial activity is currently shifting from
a strictly subordinative system to a partner-
ship-based system of relations between society
and the state. At the same time, the separation
of provisions regulating prosecutorial activity into
a separate section of the Constitution of Ukraine
indicates the recognition of this state authority as
an independent “fourth” branch of government.
The foregoing determines the relevance
of this study in connection with the adoption

107



4/2024
NMPOKYPATYPA

of new legislative acts regulating prosecuto-
rial activity (including the Criminal Proce-
dure Code of Ukraine), as well as the need to
transform the role of the prosecution service in
light of European integration processes, ensure
the independence and authority of this state
body, and expand the components of its consti-
tutional and legal status.

To achieve the purpose of the study, it is nec-
essary, in our opinion, to outline the main trends
in the development of legal regulation of prose-
cutorial activity in Ukraine in order to ensure
an appropriate professional level of training
of future prosecutorial personnel and to stimu-
late an increase in the significance of prosecuto-
rial activity in the process of exercising the full
range of prosecutorial powers.

In addition, the relevance of the study is
obycaosisiena by the reformatting of the content
of the principles of subordination and coordina-
tion, independence, unity, depoliticization, sin-
gle leadership and collegiality, publicity, as well
as zonal and subject-matter principles of organ-
ization and implementation of prosecutorial
activity in Ukraine and worldwide. Within
the system of checks and balances, the prosecu-
tion service remains one of the key law enforce-
ment bodies that plays an important role in
ensuring this mechanism.

Issues of prosecutorial activity and the main
trends in the development of legal regulation
in this area have been examined in the works
of Ukrainian legal scholars who combine aca-
demic research with practical activity, in
particular V. B. Averianov, O. F. Andriiko,
V. 1. Baskov, V. H. Bessarabov, L. R. Hryt-
saienko, Yu. M. Hroshevyi, L. M. Davydenko,
P. M. Karkach, V. V. Karpuntsov, V. V. Klochkoy,
H.K.Kozhevnykov,I.M.Koziakov,M.V.Kosiuta,
A.V. Lapkin, I. Ye. Marochkin, O. V. Martseliak,
M.V.Melnykov,M.I.Mychko,O.R.Mykhailenko,
H. O. Murashyn, V. P. Nahrebelnyi,
M. V. Rudenko, Ye. M. Popovych, V. M. Savyt-
skyi, H. P. Sereda, V. V. Stashys, V. V. Suk-
honos, V. Ya. Tatsii, Yu. M. Todyka, M. S. Sha-
lumov, Yu. S. Shemshuchenko, P. V. Shumskyi,
O. N. Yarmysh, and others. However, without
diminishing the scholarly contribution of these
researchers, we must note that due to recent
innovations in the legal regulation of prosecuto-
rial activity in Ukraine, these provisions require
substantial reconsideration.

2. Peculiarities of the Constitutional
and Legal Regulation of the Status of the Pros-
ecutor’s Office

The first trend that should, in our opin-
ion, be identified is the trend toward expand-
ing the constitutional and legal regulation
of the status of the Prosecutor’s Office among
other state authorities. The fundamental legal
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principles governing the activities of the Pros-
ecutor’s Office in Ukraine are enshrined in
Chapter VII of the Constitution of Ukraine,
entitled “The Prosecutor’s Office” (Constitu-
tion of Ukraine, 1996). Of crucial importance
for the reform of prosecutorial activity was
the adoption of the Law of Ukraine “On the Res-
toration of Certain Provisions of the Constitution
of Ukraine” (Law of Ukraine On the Restora-
tion of Certain Provisions of the Constitution
of Ukraine, 2014), as this law restored the parlia-
mentary-presidential form of government and,
accordingly, altered the redistribution of pow-
ers between the Prosecutor’s Office and the leg-
islative and executive branches of power, as well
as the President of Ukraine.

As rightly noted by Ye. M. Popovych, in
the course of developing the concept of reform-
ing the bodies of the Prosecutor’s Office
of Ukraine it was repeatedly emphasized, includ-
ing by representatives of the Council of Europe,
that at present there are no adequate guarantees
of the independence of the Prosecutor General
of Ukraine. This is manifested, in particular,
in the existing procedure for appointment to
and dismissal from office. Another fundamen-
tally important change was the restoration
of a function inherent to the Prosecutor’s Office
from 2004 to 2010, namely the supervision
over the observance of human and civil rights
and freedoms, and compliance with laws in this
area by executive authorities, local self-gov-
ernment bodies, and their officials and officers
(Popovych, 2009).

Analyzing thisstandpoint, it may appear that
vesting the Prosecutor’s Office with the afore-
mentioned competence constitutes a return to
the function of general supervision; however,
this is not the case. Thus, the supplementation
of paragraph 5 of Article 121 of the Constitu-
tion of Ukraine strengthens the constitutional
and legal mechanism for the protection of human
and civil rights and enables prosecutorial bod-
ies to respond promptly to complaints filed by
specific individuals (not only citizens, but also
stateless persons, persons with dual citizenship,
foreigners, refugees, etc.) regarding violations
of their rights and legitimate interests, and to
apply coercive legal measures for their prompt
restoration.

M. K. Yakymchuk points out that at pres-
ent, within the framework of constitutional
and legal regulation, the representative func-
tion of the Prosecutor’s Office is limited to
the forms of participation of a prosecutor in
court proceedings, which directly follows from
paragraph 2, part 1 of Article 121 of the Con-
stitution of Ukraine (Constitution of Ukraine,
1996). In this regard, at the current stage, fur-
ther reform of the Prosecutor’s Office is associ-
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ated with resolving the task of determining its
place within the state mechanism, taking into
account the constitutional principle of separa-
tion of powers (Yakymchuk, 2011).

In addition, other trends in legal regulation
in this area can also be identified. In particular,
as Ye. M. Popovych rightly observes, not only
the legal status of prosecutors has undergone
changes, but also the scope of their powers
and the organization of prosecutorial activity.
Thus, in independent Ukraine, prosecutors
were deprived of the right to demand case files
from courts and to lodge supervisory protests
against court decisions that had entered into
legal force, as well as the right to authorize
detention as a preventive measure (this com-
petence currently belongs to the investigating
judge) (Popovych, 2009).

Analyzing this position, we consider such
changes to be positive under conditions where
the place of the Prosecutor’s Office as a state
authority among other bodies has not been
clearly determined, and where no clear dis-
tinction has been made between supervisory
and control, auditing, human rights protec-
tion, representative, executive, rule-making,
and prosecutorial activities in general. It should
also be noted that this state of affairs complicates
the full-fledged implementation of prosecutorial
activity. Accordingly, in order to carry out com-
prehensive and complete reform of the Prosecu-
tor’s Office, it is necessary not only to adopt new
legislative acts, but also to ensure the possibility
of their effective practical implementation.

The provisions of the Constitution
of Ukraine differ in their socio-political and eco-
nomic essence, as some of them perform a declar-
ative or programmatic function, while others
have a normative and consolidating character.
We consider the opinion of V. V. Sukhonos to be
well-founded, who emphasizes that at the time
of adopting the relevant constitutional provi-
sions regulating prosecutorial activity, the leg-
islator should clearly understand the ultimate
goal and stages of reforming the system of pros-
ecutorial bodies. Unfortunately, at the time
of the adoption of the Constitution of Ukraine,
there was no unified vision of the prospective
model of the Ukrainian Prosecutor’s Office, nor
does such a vision exist today, since the place
of the Prosecutor’s Office within the system
of state authorities remains undefined (Suk-
honos, 2010).

It should be noted that in studying the trend
toward expanding the constitutional and legal
regulation of prosecutorial activity in Ukraine,
relatively few constitutional provisions are
devoted to this institution. We agree with
the opinion of Yu. S. Shemshuchenko (Shem-
shuchenko, Skrypniuk, Kresina, 2001) that

the provisions of the Constitution of Ukraine
are insufficient to fully clarify the trends
and essence of prosecutorial activity within
the state mechanism.

Therefore, taking into account contempo-
rary European integration processes, the next
trend in the legal regulation of prosecutorial
activity in Ukraine should be identified as
the implementation of European standards
of prosecutorial activity.

K. Zweigert and H. Kotz note that legal
research acquires a genuinely scientific charac-
ter when the study extends beyond the norms
of a single national legal system (Zweigert,
Kotz, 2000). Analyzing the status of the Ukrain-
ian Prosecutor’s Office and the European
requirements imposed on Ukraine in the con-
text of reforming this institution, Yu. S. Shem-
shuchenko emphasizes that many of these
requirements are subjective in nature and largely
reflect the organic commitment of Europeans
to their own legal systems. This gives rise to
attempts to portray the modern Prosecutor’s
Office of Ukraine as a relic of the Soviet sys-
tem, characterized by excessive centralization
and independence from local authorities, while
its non-affiliation with any branch of power is
interpreted as a violation of the principle of sep-
aration of powers (Shemshuchenko, 1996).

In our view, such an approach may lead
to an absolutization of European achieve-
ments in the reform of the Prosecutor’s Office
and an underestimation of the Ukrainian legal
tradition in this context. This situation goes
beyond the necessary scope of European inte-
gration measures and suppresses national pecu-
liarities; therefore, national legislation should
be adapted to European standards with due
regard to such specificities.

Today, the legal framework for determining
the system of international and European stand-
ards governing prosecutorial activity includes
the UN Guidelines on the Role of Prosecutors,
Recommendation No. R (2000) 19 of the Com-
mittee of Ministers of the Council of Europe to
member states, Recommendation 104 (2003)
of the Parliamentary Assembly of the Coun-
cil of Europe on the role of the Prosecutor’s
Office in a democratic society governed by
the rule of law, the European Guidelines on Eth-
ics and Conduct for Prosecutors (the Budapest
Guidelines), as well as the Standards of Profes-
sional Responsibility and Statement of the Essen-
tial Duties and Rights of Prosecutors adopted by
the International Association of Prosecutors,
among others.

It should be noted that Resolution No. 1466
of the Parliamentary Assembly of the Council
of Europe dated October 5, 2005, “On the Ful-
Jilment of Duties and Obligations by Ukraine”,
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characterized the aforementioned constitu-
tional changes as a return to the past. The
Resolution called for the prompt abolition
of the function of general supervision and its
transfer to the judiciary, primarily to adminis-
trative courts (Resolution of the Parliamentary
Assembly of the Council of Europe On the Ful-
Jilment of Duties and Obligations by Ukraine,
2005).

We believe that the function of general
supervision cannot be inherently characteristic
of the judicial system, since courts are unable
to respond promptly to violations of human
and civil rights due to procedural time lim-
its, procedural rules, and other constraints. At
the same time, within the sphere of prosecuto-
rial activity, such supervision should indeed be
abolished in general; however, in certain areas—
particularly those related to the protection
of socially vulnerable groups—it should retain
its significance.

Critically  assessing  the  provisions
of the new Law of Ukraine “On the Prosecutor’s
Office”, which abolished the function of general
supervision (this provision entered into force
upon the adoption of the law), it should be
noted that attention must be paid to the posi-
tion of the European Commission for Democ-
racy through Law (the Venice Commission)
regarding the need to strengthen the independ-
ence of the Prosecutor’s Office of Ukraine from
political pressure and to achieve its depoliti-
cization. At the same time, it was emphasized
that the existing role of the Prosecutor’s Office
in protecting human and civil rights should in
the future be transferred to other bodies or exer-
cised by individuals themselves, with the assis-
tance of lawyers of their own choosing (Kar-
puntsov, 2013).

Analyzing the above, it should be noted
that the construction of a rule-of-law and social
state in Ukraine necessitates the improvement
of the legal framework governing prosecuto-
rial activity, taking into account the provisions
of the Law of Ukraine “On the National Pro-
gram for Adapting the Legislation of Ukraine
to the Legislation of the European Union”(Law
of Ukraine On the National Program for Adapt-
ing the Legislation of Ukraine to the Legislation
of the European Union, 2004), which defines
legislative adaptation as the process of bringing
the laws of Ukraine and other normative legal
acts into conformity with the acquis commu-
nautaire. At the same time, given that the entry
into force of the new Law of Ukraine “On
the Prosecutor’s Office” was postponed until July
15, 2015, the new provisions regulating prose-
cutorial activity have not yet found real prac-
tical implementation, except for the abolition
of the function of general supervision. Consider-
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ing that the existence of general supervision in
Ukraine had transformed into a factor enabling
manipulation by prosecutors or abuse of super-
visory powers and became a means of unlaw-
ful interference in the activities of enterprises
and organizations, this function had to be elim-
inated, also in view of the fact that no Euro-
pean state vested the prosecution service with
the function of general supervision.

Taking into account the trend toward
the implementation of European standards in
the legal regulation of prosecutorial activity, it
should be noted that pursuant to paragraph 5
of Recommendation No. 19 (2000) of the Com-
mittee of Ministers of the Council of Europe,
the state should take measures to ensure that:
(a) the recruitment, promotion, and transfer
of prosecutors are carried out in accordance
with fair and impartial procedures that exclude
representation of the interests of specific groups
and discrimination at any level, such as on
the grounds of sex, race, color, language, reli-
gion, political or other opinions, national or
social origin, association with a national minor-
ity, property, birth, or other status (at present,
the new Law of Ukraine “On the Prosecutor’s
Office” has introduced a competitive selection
procedure); (b) the careers of prosecutors, their
promotion, and transfers are based on known
and objective criteria, such as professional com-
petence and work experience; (c) the transfer
of prosecutors may also be dictated by service
necessity; (d) the necessary conditions of ser-
vice, such as remuneration, tenure, and pen-
sion provision, are regulated by law, taking into
account the importance of prosecutorial work,
as well as an appropriate retirement age; (e) dis-
ciplinary proceedings against prosecutors are
regulated by law and guarantee a fair and objec-
tive assessment and decision subject to inde-
pendent and impartial review; (f) prosecutors,
together with their families, are protected by
public authorities where their personal safety is
threatened as a result of the proper performance
of their functions; (g) prosecutors have the right
to effective remedies, including, where appro-
priate, access to a court of special jurisdiction, if
their legal status is violated (Recommendation
No. 19 (2000) of the Committee of Ministers
of the Council of Europe, 2000).

We are compelled to state that today cases
of unjustified refusal to appoint individuals to
prosecutorial positions are widespread, since
the competitive procedure for selecting can-
didates for the position of prosecutor, as pro-
vided for in Article 27 of the Law of Ukraine
“On the Prosecutor’s Office” (Law of Ukraine On
the Prosecutor’s Office, 2014), has not yet fully
entered into force. This procedure requires can-
didates to have higher legal education, at least
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two years of professional experience in the field
of law, and proficiency in the state language.

At present, the requirements for the rota-
tion of prosecutorial staff remain undefined
at the normative level, as referred to in subpar-
agraph “c” of paragraph 5 of Recommendation
No. 19 (2000) (Recommendation No. 19 (2000)
of the Committee of Ministers of the Council
of Europe, 2000). In implementing the Associa-
tion Agreement between Ukraine and the Euro-
pean Union, Ukraine must continue the process
of adapting national legislation to the acquis
communautairein connection with the imple-
mentation of measures aimed at further reform
of prosecutorial activity.

The next trend in the development of legal
regulation of prosecutorial activity in independ-
ent Ukraine is the introduction of mechanisms
for the implementation of prosecutorial func-
tions during the transitional period. At present,
the correlation between issues of general super-
vision and specific prosecutorial supervisory
activity remains problematic. As rightly noted
by M. V. Kosiuta, any attempts to legislatively
define the scope of issues falling within the com-
petence of the Prosecutor’s Office in exercising
supervisory powers are unproductive, since such
definitions cannot encompass the entire diversity
of this activity. The scholar proposed two possi-
ble solutions for further improvement of the Law
of Ukraine “On the Prosecutor’s Office”:

1. to abandon altogether the defini-
tion of the components of the subject matter
of supervisory powers;

2. to provide an approximate, non-exhaus-
tive list of the most priority areas of activ-
ity, indicating the possibility of the existence
of other areas as well (Kosiuta, 2010).

We agree with this position and believe
that it is not appropriate to define the con-
tent of supervisory powers in detail in the Law
of Ukraine “On the Prosecutor’s Office.” In our
view, it would be sufficient to outline only
the manifestations of certain forms of super-
visory activity within the broader concept
of prosecutorial activity. It should also be noted
that the types of prosecutorial supervisory
activity defined in Article 121 of the Consti-
tution of Ukraine (Constitution of Ukraine,
1996) have an expanded content. In particular,
supervision over compliance with laws by bod-
ies engaged in operative-search activity is not
an exception to the general rule and falls within
the scope of prosecutorial activity. At present,
this type of supervision is not an independent
function of the Prosecutor’s Office, but a com-
ponent of its main function provided for in para-
graph 3, part 1 of Article 121 of the Constitution
of Ukraine (Constitution of Ukraine, 1996).
Due to its specificity and significance, it has

an exceptional character and belongs to the pri-
ority areas of prosecutorial activity. Its priority
is reflected by the legislator even in the title
of this supervisory function, as it is placed
before pre-trial investigation.

At the same time, it should be noted that
Ukraine has developed and operates a rather
complex and extensive system for the protec-
tion of human and civil rights, which includes
legislative, executive, and judicial authorities,
the President of Ukraine, as well as supervisory
and control bodies. Within this system, the Pros-
ecutor’s Office occupies an important place in
ensuring human and civil rights, as its activity
allows for the prevention of violations and effec-
tive response to violations of the law by state
authorities, local self-government bodies, insti-
tutions, enterprises, organizations, and individ-
ual citizens (Pushkina, 2008).

Considering the implementation of the rep-
resentative judicial function of the Prosecutor’s
Office during the transitional period and the cor-
responding legal regulation in this area, it should
be noted that the representation of a prosecutor
in court should be regarded as representation
of a new type, which differs from the traditional
semantic meaning of the concept of “representa-
tion.” Of fundamental importance is the interpre-
tation of prosecutorial judicial representation pro-
vided in the decision of the Constitutional Court
of Ukraine in the case upon the constitutional
submission of the Supreme Economic Court
of Ukraine and the Prosecutor General’s Office
of Ukraine concerning the official interpretation
of Article 2 of the Economic Procedure Code
of Ukraine (Decision of the Constitutional Court
of Ukraine, 1999) (the case on the representa-
tion of state interests in the economic court
by the Prosecutor’s Office of Ukraine). In par-
ticular, the Court stated that representation
of the interests of the state by the Prosecutor’s
Office of Ukraine in an economic court consti-
tutes legal relations in which a prosecutor, exercis-
ing powers defined by the Constitution and laws
of Ukraine, performs procedural actions in court
aimed at protecting the interests of the state. Such
official interpretation of the law is binding.

However, V. I. Bednarska and S. V. Biesieda
point out that this decision effectively bypasses
the issue of implementing any actions out-
side court proceedings. Moreover, statements
of claim, motions, and applications filed by
a prosecutor in the interests of the state are not
sufficiently regulated in procedural legislation.
Consequently, the prosecutor is vested only
with the authority to participate in court hear-
ings, which, in itself, cannot ensure effective
protection of the rights and legitimate inter-
ests of an individual or the state (Bednarska,
Biesieda, 2012).
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Analyzing the foregoing, it should be noted
that the above reveals the essence of the trend
of transitional prosecutorial activity during
the implementation of European standards:
representation of the interests of the state in
court by prosecutors has a complex nature,
since, on the one hand, it constitutes a function
of the Prosecutor’s Office, and, on the other
hand, a set of legal relations. It should be empha-
sized that neither the Constitution of Ukraine
nor the Law of Ukraine “On the Prosecutor’s
Office” clearly defines the types of judicial pro-
ceedings in which a prosecutor may represent
the interests of the state. Such a conclusion may
be drawn from the provisions of specific proce-
dural codes, which determine the nature of this
activity and its content. The function of a pros-
ecutor to represent the interests of a citizen or
the state in court is defined as one exercised in
cases prescribed by law. As a rule, it is consid-
ered to be directly implemented by a prosecutor
in the course of civil, commercial (economic),
criminal, and administrative proceedings. A
positive legislative innovation is the establish-
ment in the new Law of Ukraine “On the Prose-
cutor’s Office” of an exhaustive list of functions
performed by the Prosecutor’s Office with refer-
ence to the Constitution of Ukraine.

Considering the legal regulation of the func-
tion of public prosecution, which is implemented
within the framework of prosecutorial activity,
it should be noted that, according to the Euro-
pean tradition, a prosecutor (attorney) acts as
the public prosecutor in criminal proceedings.
V. V. Sukhonos emphasizes that, by maintain-
ing public prosecution in the court of first
instance, a prosecutor performs an important
part of the function of criminal prosecution
entrusted to the Prosecutor’s Office, understood
as activity aimed at identifying the person who
committed a criminal offense, bringing such
person to criminal liability, referring the case to
court, and substantiating the accusation before
the court (Sukhonos, 2010).

However, a shortcoming of the existing
legal regulation lies in the narrow understand-
ing of the maintenance of public prosecution. It
should be noted that, as of today, legal regulation
tends toward expanding the scope of the func-
tion of public prosecution exercised by a prose-
cutor. When submitting motions for detention,
extension of detention periods, or authorization
of operative-search or investigative actions,
the prosecutor does not act as a public pros-
ecutor, since public prosecution has not yet
been initiated (a person is considered accused
from the moment an indictment is submitted
to the court). It should also be emphasized that
at the supervisory stages of criminal proceed-
ings, the prosecutor may continue to maintain
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public prosecution, in particular by insisting
on the reversal of an acquittal or, conversely, on
the termination of criminal proceedings due to
the failure to prove the person’s guilt in com-
mitting a criminal offense.

3. Current Objectives of the Legal Regula-
tion of Prosecutorial Activity

In our view, the objective of contemporary
legal regulation of prosecutorial activity in this
area should be the affirmation of the special role
of the prosecutor as an accuser in facilitating
compliance with the requirements of the law, as
well as fulfilling the duty to take timely meas-
ures to eliminate violations of the law, regard-
less of the source from which such violations
originate.

Thus, the foregoing provides grounds
to conclude that the implementation
of the core and most significant functions
of the Prosecutor’s Office is subject to expansion
and reformatting from a model of “supervision”
to one of “partnership relations” with the state
and the citizen. Accordingly, the human rights—
protective aspect of prosecutorial activity is
strengthened, accompanied by appropriate legal
regulation of this sphere through a centralized
and unified approach.

Another trend in the legal regulation
of prosecutorial activity is the strengthening
of the legal framework governing the anti-cor-
ruption activity of the Prosecutor’s Office. With
regard to the specific manifestations of prose-
cutorial activity in the anti-corruption domain,
there exists a set of issues that require urgent
resolution. At present, the Law of Ukraine “On
the Principles of Preventing and Combating Dis-
crimination in Ukraine”, the Law of Ukraine “On
the National Anti- Corruption Bureau of Ukraine”,
as well as enhanced liability under the Criminal
Code of Ukraine have been adopted; however,
issues related to the anti-corruption activity
of prosecutors have not yet been fully resolved.
It should be noted that the new Law of Ukraine
“On the Prosecutor’s Office” introduces the nec-
essary restrictions and rules in this regard.

In our opinion, within the framework
of the existing legal regulation, taking into account
the tendency toward its possible expansion, it
would be appropriate to distinguish the follow-
ing areas for the actualization of anti-corruption
(coordination) prosecutorial activity:

1. prevention of corrupt practices and fore-
casting with regard to specific positions, loca-
tions, and individuals affected by this “social
disease”;

2. detection of criminal corruption-related
offenses and bringing to justice those guilty
of committing corrupt acts;

3. implementation of measures for the pre-
vention and combating of corruption, coordina-
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tion of such measures, and ensuring their sys-
temic, consistent, and periodic nature.

Today, the National Anti-Corruption
Bureau of Ukraine has become the strategic
center for coordinating anti-corruption activity,
while the Prosecutor’s Office serves as the center
for coordinating the fight against corruption.
We support the proposal of L. R. Hrytsaienko
regarding the need to establish in Ukraine a Ser-
vice for the Prevention of Money Laundering
of Proceeds from Crime (Hrytsaienko, 2013).
Such a service would conduct inspections based
on relevant state registers of natural and legal
persons (business entities and subjects of finan-
cial activity), owners of real estate, and compare
the data with transactions carried out by these
entities.

It should be noted that anti-corruption
prosecutorial activity is aimed at identifying,
eliminating, and preventing violations pro-
vided for in the Criminal Code of Ukraine
(Criminal Code of Ukraine, 2001), in Chapter
XVII “Criminal Offenses in the Sphere of Offi-
cial Activity and Professional Activity Related
to the Provision of Public Services.” How-
ever, it should be emphasized that the exercise
of the function of public prosecution by a pros-
ecutor should not be equated with anti-corrup-
tion activity. The latter is exclusively related to
the coordination of actions of state authorities,
local self-government bodies, and their officials
and officers in the detection and elimination
of, as well as prevention of, corruption-related
offenses. It should be noted that the legislation
in this area does not detail either the nature
of prosecutorial activity or the specific features
of the exercise of powers to coordinate the pre-
vention and combating of corruption by prose-
cutors at different levels.

Thus, based on the foregoing, it may be
stated that the trend toward the implementa-
tion of anti-corruption activity within prosecu-
torial activity should also provide for the devel-
opment of a specific mechanism of “checks
and balances” that would ensure the independ-
ence of prosecutorial activity within the state
mechanism for ensuring and protecting human
and civil rights and freedoms.

Anothertrend inthe development of the legal
regulation of prosecutorial activity in inde-
pendent Ukraine is the deepening of the inde-
pendence of the Prosecutor’s Office of Ukraine.
It should be noted that, by maintaining public
prosecution in court, representing the interests
of a citizen or the state in court in cases pro-
vided for by law, and supervising compliance
with the law in the execution of court decisions
in criminal proceedings, as well as in the appli-
cation of other coercive measures related to
the restriction of personal liberty, prosecutors

ensure the implementation of the fundamen-
tal principles of judicial proceedings defined
in Article 129 of the Constitution of Ukraine
(Constitution of Ukraine, 1996).

In our view, the Prosecutor’s Office should
become an independent and autonomous
branch of power, the activity of which does not
fit within the framework of any of the tradi-
tional branches of government. The existence
of functions assigned to the Prosecutor’s Office
by the Basic Law and a separate legislative act
excludes its inclusion in the legislative, execu-
tive, or judicial branch of power.

If laws adopted by the legislative branch are
not enforced, resolutions and orders issued by
government institutions are not implemented,
and court judgments and decisions are not ren-
dered and enforced in a timely and proper manner,
an atrophy of state power occurs, leading either
to a state of powerlessness or to the dominance
of a single branch of power (Tolochko, 2011).

However, it cannot be asserted that there
exists a clear trend toward a delineation of pros-
ecutorial, executive, and law-making activities.
Therefore, even in the updated legislation on
the Prosecutor’s Oflice, it is impossible to insti-
tutionalize and distinguish prosecutorial power
as a separate type or “branch” of state power. In
our opinion, attempts to single out prosecutorial
power as an independent branch of government
are doomed to failure. At present, the organiza-
tional and legal system of the Prosecutor’s Office
of Ukraine is increasingly distancing itself from
the structural design of the judicial system. As
previously noted in this study, prosecutors, in
the course of their activities, interact with vir-
tually all subjects of legal relations. The exercise
by prosecutorial bodies of the function of pub-
lic prosecution in court and the representation
of the interests of a citizen or the state in court
in cases provided for by law are directly related
to the activity of the judiciary and the structure
of judicial proceedings. In fact, the structure
of the Prosecutor’s Office as a whole corre-
sponds to the structural organization of judicial
authorities only at the level of courts of first
instance. We believe that the existing struc-
tural mismatch between prosecutorial offices
and courts in their organizational frameworks
does not allow for the proper assurance of pros-
ecutorial independence or the proper perfor-
mance of the functions entrusted to it during
appellate review of commercial and adminis-
trative cases. The essence of the problem lies in
the fact that the jurisdiction of appellate com-
mercial and administrative courts, with certain
exceptions, extends to several regions.

It is noteworthy that V. V. Sukhonos pro-
poses to empower prosecutors within the system
of checks and balances among the legislative,
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executive, and judicial branches of govern-
ment—granting them authority to investigate
criminal offenses committed by Members of Par-
liament and members of the Cabinet of Minis-
ters of Ukraine (Sukhonos, 2010). However,
this position seems, in our view, to pose a threat
to the principle of independence of prosecu-
torial activity as a whole. The problem with
implementing this proposal lies in the impos-
sibility of combining the functions of public
prosecution and pre-trial investigation. In such
a case, prosecutors would be collecting evidence
during pre-trial investigations, which would
have an exclusively accusatory character. Fur-
thermore, it remains unclear which body would
be entrusted with the function of supervis-
ing the pre-trial investigation, since currently
the Prosecutor’s Office performs this supervi-
sory role over investigative bodies. In addition,
investigative bodies are effectively subordi-
nated to the Prosecutor’s Office, and therefore,
it is neither logical nor justified to separate
and transfer the function of supervising pre-
trial investigations of criminal offenses commit-
ted by specific subjects.

It should be noted that some principles
and methods of legal organization and reg-
ulation of prosecutorial activity in Ukraine,
as well as existing trends in legal regulation,
were inherited from the Soviet system and do
not correspond to the current state of societal
relations. Moreover, these regulatory realities
do not align with the place and purpose of pros-
ecutorial activity overall among other types
of activities carried out by state authorities
in Ukraine. The state of observance of human
and civil rights, the rule of law, and legality in
the country largely depends on the Prosecutor’s
Office. Therefore, the level of proper organ-
ization and implementation of prosecutorial
activity directly determines the legal protec-
tion of the population, especially under current
conditions where effective public oversight over
prosecutorial activity is lacking.

4. Conclusions

Thus, based on the above, it can be con-
cluded that the trends in the development
of legal regulation of prosecutorial activity
in independent Ukraine should be inextri-
cably linked to the processes of transforma-
tion of the rule of law, the democratic society,
and the reorientation of the legal consciousness
of each individual. The strategic goal of high-
lighting the trend of prosecutorial independ-
ence from other state authorities should be
the establishment of the Prosecutor’s Office as
an autonomous system of state bodies, operat-
ing outside the traditional division into three
branches of government and not subordinated
to any of them, while occupying a prominent
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position within the system of checks and bal-
ances.

In our view, the trends in the development
of legal regulation of prosecutorial activity in
Ukraine include the following: 1) expansion
of constitutional and legal regulation of the sta-
tus of the Prosecutor’s Office among other state
authorities; 2) implementation of European
standards of prosecutorial activity; 3) intro-
duction of mechanisms for the Prosecutor’s
Office to exercise its functions during the tran-
sitional period; 4) strengthening the legal regu-
lation of the Prosecutor’s Office’s anti-corrup-
tion activities; 5) deepening the independence
of the Prosecutor’s Office in Ukraine.

The legal regulation of prosecutorial
activity in Ukraine is one of the corner-
stones of continuing the European integration
course, since the Prosecutor’s Office is a state
authority upon which the level of protection
of the population, the authority of state institu-
tions, and the ability of individuals to exercise
their rights and legitimate interests depend. At
the same time, it should be noted that improv-
ing the organizational and legal forms of prose-
cutorial activity strengthens its position among
other state authorities. Therefore, it is equally
important to identify the problems and short-
comings that need to be addressed in the legal
regulation in order to optimize prosecutorial
activity as a whole.
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OCHOBHI TEHI[EHHﬁ PO3BUTKY ITPABOBOT'O PET'YJIIOBAHHS
ITPOKYPOPCBROI AIAJbHOCTI B HESAJIE;KHIN YRPAIHI

Anorauis. Memoto cmammi € XapaKTepHCTUKA OCHOBHUX TEHJEHILH PO3BUTKY TIPABOBOTO PEryJIo-
BaHH IIPOKYPOPCHKOI AisibHOCTI B YKpaiHi, o6 3abe3neunty Haxexknuii mpodeciiinuii kaapoBuil pisernp
MATOTOBKH MafOyTHIX TPOKYPOPCHKIX KaJIPiB, a TAKOK MPOCTUMYIIOBATH TH/IBUTIECHHST 3HATHMOCTI TTPO-
KyPOPCBKOI JiSTIBHOCTI B X0/ peasiisallii creKkTpy ix noBHoBaxkeHb. Pe3yiomamu. 11paBose peryoBaH-
HST TIPOKYPOPCBKOI JIiSTIBHOCTI B KOHTEKCTi CY/0BO-ITPaBOBOi pedopMi, pedhOpMyBaHHS MTPOKYPOPCHKOI
JSUIBHOCTI HiZISiTae Tepervisiily, ajike BOHA Hapasi 11epexoAuTh Bijl CyBOPO CyOOpAMHALINHOI cucTeMu /10
MApTHEPCHKOI CUCTEMU B3AEMOBIZIHOCHH CYCITLILCTBA 1 ZiepskaBu. 11pu 11boMy BUOKpEMJIEHHST HOPM, 1110 Pery-
JTIOI0TH TIPOKYPOPCHKY MisIbHICTD, B OKpeMuil po3zia KonctuTytii Ykpainu cBilduTh MPO BUOKPEMIIEHHST
JTAHOTO OPTaHY JIeP:KaBHOI BJIQN B CAMOCTIIHY — «9€TBEPTY» TIIKY BraH. ToK METOTO CTATTI € I0CIiKeH-
HS1 OCHOBHUX TEH/ICHIIIH PO3BUTKY IIPABOBOTO PETYJIIOBAHHS IPOKYPOPCHKOI JistiibHOCTI B YKpaini. Koncra-
TOBAHO, IO TEH/IEHTITii PO3BUTKY IIPABOBOTO PETYJIIOBAHHS IIPOKYPOPCHKOI AiSTTBHOCTI B HE3aIeXKHIN YKpaiHi
MatoTh Oy TH HEPO3PUBHO I110B sI3aHi i3 iporiecamu TpancgopMallii IpaBoBoi AepKaBH, IEMOKPATUIHOIO CYC-
IJIBCTBA T TIePeOPieHTAllil TPABOBOI CBIIOMOCTI KOKHOTO inanBifa. CTpaTerivHoio MeTo0 BHOKPEMJIEHHST
TeH/IeHTIii He3aTeKHOCTI TPOKYPaTyPH BiJl iHIINX OPTaHiB lepsKaBHOI BIAJN MA€ CTATU CTAHOBJIEHHS il 5K
CaMOCTIITHOI CHCTeMN OPTaHiB JePKaBHOI BJIAJHN, 1I0 3HAXOANTHCS 1033 MEeKaMH MOAILTY Ha TPH TIJIKH B/
i He MiAINOPSKOBYETLCS KOJHIN 13 HUX, IPOTe 3aiiMa€e YijibHe Miclle B MEeXaHi3Mi CTPUMYBaHb Ta TIPOTH-
Bar. Bucnosxu. [lo Tennentiii po3BUTKY MPABOBOTO PETYIIOBAHHS MPOKYPOPCHKOI MisITbHOCTI B YKpaiHi,
Ha Halll TOTJIsil, MOKHA BifHeCTH Taki: 1) po3ImUpeHHsT KOHCTUTYIIHO-IPABOBOTO PETYJIIOBAHHS CTATyCy
MIPOKYPATypH 3-IIOMIK iHIITMX OPTaHiB JeP>KABHOI BJIAJIN; 2) BIPOBAKEHHST EBPOIEUCHKUX CTAHAPTIB IPO-
KYPOPCHKOI MisIBHOCTI; 3) 3alpoBaKEeHH MeXaHi3MiB peaizallii TIPOKypaTypolo cBoiX (yHKIII Ha dac
TIepexiIHOTO 1epiofy; 4) MOCUIIEHHS TTPABOBOTO PEryJIF0BAHHS aHTUKOPYTIIHHOI AiSJIBHOCTI TPOKYpaTypy;
5) morymobJIeHHs He3a1eXKHOCT] B is/IBHOCTI TTPOKYpaTypu YKpaitu. 3ayBakeHo, M0 BAOCKOHAJIEHHS Opra-
HizaniitHo-paBoBuX (GOPM AiSITBHOCTI MTPOKYPATYPU TIOCKIIIOE ii Miclle cepejl iHIINX OpraHiB Aep:KaBHOI
BJIA/IM, & TOMY He MEHIII BaKJIMBUM € BUOKPEMJIEHHST TPOOJIEM 1 HEJIOIIKIB, sIKi CJIiJT YCYHYTH B [IPABOBOMY
peryJioBaHHi 3 METOIO OITUMI3allil TPOKYPOPCHKOI AiJIbHOCTI B LIJIOMY.

KimouoBi cioBa: TeH/ieHIli PO3BUTKY, TPABOBE PETYJTIOBAHHS, TPOKYPOPChKA /isIBHICTD, «<4eTBepTas
TiJIKa BTy, YKpaiHa.
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